
facts shewn the judgment of the Court of 
<Queen's Bench should he affirmed. Jiuir v. 
Carter; IIolin vs v. Carter, xvi., 473.

5. Art. Il) V. C. P. Suit by trustas— Pro
missory volt Collateral Price of sah- Pre
script inn- F stop pel tip ill vil. J If. as trustee 
for creditors of the firm of It. >1., sued appel
lant. a member of the linn, for #4,7110, alleg
ing : I. A registered transfer from one.I. It. M. 
to him. as trustee, of a similar sum with all 
rights, mortgages, &c.. thereunto appertaining, 
due by the said appellant to ,1. It. M. for the 
price of lands. 2. A transfer of promissory 
notes signed by appellant for the same amount 
ami representing the price of sale of said pro 
perty, but which were to be in payment there
of only if paid at maturity. Appellant was 
a party and intervened to the deed of transfer 
and declared himself satisfied and subject to 
its conditions. Appellant pleaded that 11. had 
no action as trustee (art. Ill (.'. 0. 1*. i anil 
that the price had been paid by the promissory 
notes which were now prescribed. Held, al- 
lirming the Court of Queen's Bench, that art. 
Ill C. C. 1*. was not applicable. The appellant, 
having become a party to the registered trans
fer, which gave the respondent as trustee all 
mortgagee’s rights, was estopped from denying 
the efficacy of such deed or of the right of the 
plaintiff, to sue thereunder in his (pmIlly of 
trustee. Hurland v. Muffntt (11 Can. S. C. It. 
7H i ; IS mini I v. Pinsoneault (3 Can. S. C. It. 
1(131 ; and Porteous v. He y mi r (13 App. Cas. 
13d| distinguished. 3. That the notes having 
been given as collateral for the nrice of the 
property, and the property not having been 
paid for, the plea of prescription as to the 
notes could not avail against an action for 
the price. Judgment appealed from (13 It. L. 
314 i affirmed. Mitchell v. Holland, xvi., U87.

(5. Administration of estates—Remuneration 
for si reives—Trustees Commission—Huh: of j 
luir.J—In the Province of Nova Scotia prior 
to the passing of 01 Viet. c. 11. s. (ill, the rule 
of English law relating to commission to trus
tees was in force, and no such commission 
could lie allowed unless provided by the trust. 
Judgment apiH-aled from (31 X. S. Hep. 1*4 I 
reversed. Power v. Meagher, xvii., 387.

7. Minority—Sale of minor's stork — Com
mercial compuny - - Shares held " in trust " - 
Arts. 207, PMS, 2110 C. C.—Arts. Idôl. 1S53 G. 
P. (j. — Purchaser for value Xotier - lr-
eo«nt.]—Where a father, acting generally in 
the interest of his minor child, but without 
having been appointed tutor, and being in
debted to the estate of his deceased wife, of 
whom tiie minor was sole heir, subscribed for 
shares in a commercial company on behalf of 
tiie minor and caused the shares to be entered 
ill i Ilf books of (lie company as held “in 
trust.” this created a valid trust in favour of ; 
tlie minor without any acceptance by or on be
half of the minor being necessary.—Such 
shares could not lie sold or disposed of without 
complying with the requirements of arts. 21)7, | 
298, 299 ('. (’. ; and a purchaser of the shares 
having full knowledge of the trust upon which [ 
the shares were held, although paying valuable 
consideration, was bound to account to the 
tutor subsequently appointed for the value of 
such shares.—The fact of the shares being en
tered in the books of the company and in the | 
transfer as held “in trust” was sufficient of , 
itself to shew that the title of the seller w;as J 
nor absolute and to put the purchaser on in- | 
quiry as to the right to sell the shares. Sweeny 1

v. It a nk of Montreal (12 Can. S. C. It. (itil ; 
12 App. Cas. t>171 referred (o and followed. 
Judgment ap|iealed from ( M. L. It. 3 i}. B. 
2731 reversed, Taschereau, J.. dissenting. 
Raphael v. McFarlane, xviii., 183.

N. Mortgagor unil mortgagi e Mortgage by 
trustee Personal liability Might of moil 
gager to euforee egiiities between trustee and 
cestui que trust. | Where lands held in trust 
are mortgaged by the trustee, the mortgagee is 
not entitled to the hem-lit of any equities and 
rights arising either under express contract or 
upon equitable principles, entitling the trustee 
to indemnity from his testai gm hast. Four
nier and Taschereau. J J.. dissenting, lid 
Hams v. Hiilfour, xviii., 472.

9. Testamentary executor — Administration 
by agent Mandate—l-'it and proper person 
Misappropriation - Xegligenee Art. Ill I 
('. C.] - - A testamentary executrix who cm 
ploys an agent in the administration of her 
trust, is bound to supervise his management 
and (o take all due precautions and sle- 
cannot escape liability for the misappropria 
lion of funds by such agent, although lie was a 
notary public of previously excellent standing. 
Judgment appealed from ( M. L. It. 3 (>. 11. 
LSIli affirmed. Low v. (Jeuiley, xviii., (183.

Id. Partnership Hissolution—Xcw par' 
nersliip by continuing partner Assets of old 
firm Liability of new firm Action—Trust 
Xo va tin n. | A firm consisting of two persoi 
dissolved, the retiring partner receiving a nun. 
lier of promissory notes in payment of In
shore in the business, which notes he indorsed 
to plaintiff II. The continuing partner after
wards entered into a partnership with (>.. de
fendant. and transferred to the new firm nil 
the assets of his business, his liabilities, in 
eluding the above mentioned notes, being as
sumed by i he co partnership and chat 
against him. The new firm paid two of ili
mites and interest on others, and made a pro 
posai for an extension of time to pay tin- 
whole which was not entertained. Held, re
versing the decision np|H*nlod from (17 llut. 
App. It. 43(1, sub noin. Henderson v. Kilhir. 
Founder. J.. dissenting, that the agreement 
between the continuing partner and defendant 
did not make defendant a trustee of tIn
former's property for the payment of his lia
bilities, ami the act of the defendant in payin; 
some of the notes did not amount to a novation 
as it was proved that plaintiff had obtained 
and still held a judgment against the maker
and indorser of the notes in an action tliei...
an l there was no consideration for such nm.i- 
tion. Osborne V. Henderson, xviii., (198.

11. Condition precedent — Non-pcrforum < »• 
—Revocation by grantor — Re conveyance I 
By deed between It., grantor, of the first pari, 
certain named persons, trustees, of the second 
part, and I1., grantee, of the third part. ? 
conveyed his property to the trustees, the 
trusts declared being that if I*, survived H 
and performed certain conditions intended for 
tlv support or advantage and security of B 
which by the deed he covenanted to perform, 
the trustees should convey the property to ?.. 
and it should be re-conveyed to B. in case In- 
survived. No trust was declared in the event 
of I\ surviving and failing to perform the - - n 
ditions or of failure in the lifetime of boll 
parties. In an action by B. to have this deed 
set aside, the trial judge held that B. when to' 
executed it was ignorant of its nature and
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effect and set it aside on t hat ground. The 
full court dissented from this limling of fact, 
and varied the judgment by directing that the 
trustees should re-cunvi-y the property to 11. 
on the ground that 1'. had failed to perform 
the conditions lie hud agreed to by the deed. 
Held, allirming the Supreme Court (It. (J.), 
that the conditions to lie performed by 1‘. were 
conditions precedent to his right to a convey
ance of the property ; that by failure to per 
form them the trust in his favour lapsed, and 
It., the grantor, bi'ing tin- only person to be 
beuetited by the trust, could revoke it at any 
time and ilomuud a re-conveyance of the pro
perty. Foirier v. limit, xx., 1)7.

12. Trusta—Will—Hxceutors and trustees— 
Breach oI trust Presumption - - t'unsh active 
notice-inquiry—Liability of ussiynet.] After 
all the debts of an estate are paid, and after 
tlte lapse of years from the testator's death, 
there is a sutlicieut presumption that one of 
the several executors and trustees dealing with 
assets is so dealing qua trustee and not as ex
ecutor, to shift the burden of proof. l-Hcart 
v. (Jordon (13 Ur. 40) discussed.— XV. ami 
were executors and trustees of an estate, under 
a will. XX.. without the concurrence of C.» 
lent money of the estate on mortgage, and , 
afterwards assigned the mortgages which were ! 
executed in favour of himself, described as j 
"trustee of the estate and elïects of" (the ' 
testator). In the assignment of the mort- ; 
«ages he was described in the same way.. XX’. 
was afterwards removed from the trusteeship | 
and an action was brought by the new trustees 
against the assignees of the mortgages to re 
voter the proceeds of the same. Ildd, revers
ing the judgment of the Court of Appeal 
(1!) Out. App. It. 447), that in taking and 
assigning said mortgages XX'. acted as a 
trustee and not as an executor; that lie 
was guilty of a breach of trust in taking | 
atul assigning them in his own name; that his 
being described on the face of the instruments 
as a trustee was constructive notice to the 
assignees of the trusts, which put them on in
quiry; and that the assignees wen- not re- | 
lieved as persons rightfully and innocently 
dealing with trustees, inasmuch as the breach 
of trust consisted in the dealing with the 
securities themselves and not in the use made ! 
of the proceeds, ('urnming v. Landed Hanking \ 
uud Loan Co., xxii., 24U.

13. Trustee — Administrator of estate—He- , 
— lease to, by nea t of kin—Rescission of n it use 

liiifil J Laches.]—The appeal was from a decision i
of the Supreme Court of Nova Scotia, rovers- | 
itig the judgment at the trial for the defend- i 
nais. B. M. died in 1871. and his brother and j 
partner, II. M., obtained from his widow and 
ids father, as next of kin. a release of their i 
respective interests in all real and personal | 
property of the deceased. In getting this re . 
lease lie represented that the estate would be 
sacrificed if sold at auction, and the most 1 
«•ould be made of it by letting him have full 
control of the property, lie then took out j 
letters of administration to K. M.'s «‘state, but j 
took no further proceedings in the Probate 
fount, ami managed the property ns his own ! 
until he died in 1888. During that time he ; 
wrote several letters to the widow of Iv M., I 
in most of which he stated that he was dealing 
with the property for her benefit, ami would 1 
**0 that she lost nothing by giving him con- 1 
•fol -if it. After his death the widow brought. [ 
mi action against his executors, asking for an 
account of the partnership between Iter bus- |

band and 11. .XL, and of his dealings with the 
property since her husband's death and pny- 
meni of her share; she also asked to have the 
release set aside. The defendants relied on 
the release as valid, and also pleaded that 
plaintiff by delay in pressing her claims was 
precluded from maintaining her action. The 
Supreme Court of Canada held, Uwynn«‘. .1 , 
dissenting, that the release should be set aside : 
that it was given in ignorance of the stair of 
tla- partnership business and K. M.'s affairs, 
and the plaintiff was dominated In the 
stronger will of II. .XL; that the latter ha«l 
divested himself of his legal title by admitting 
in his letters a liability to the plaintiff, ami 
must be treated as a trustee; that as a trustee 
lapse of time would not bar plaintiff from pro
ceeding against him for breach of trust ; anil 
that the delay in pressing plaintiff's claim was 
due to 11. M. himself, who postponed from 
lime to time the giving of a statement of the 
business when demanded by the plaintiff. The 
appeal Was dismissed with costs. Mack v. 
Maek, xxiii., 14U.

14. lUeeutors and hush is - Account»— 
./itrisdietion of Probate fouit lies judicata— 
Misconduct Judicial disert lion Misconduct

Threats of disclosures Removal of 
trustee.] A court of probate has no jurisdic
tion over accounts of trustees under a will, 
ami the passing of accounts containing items 
relating to the duties of both executors and 
trustees is not, so far as the latter are con
cerned, binding on any other court, ami a 
court of «Minify, in a sun to remove the execu
tors and trustees, may investigate such ac
counts again and disallow « barges of the trus
tees which were passed by the Probate Court.—■ 
Tin» Supreme Court of I'nnndn. on appeal from 
th«> judgment of the Supreme Court of New 
Brunswick. which decided that the said charges 
were properly disallowed, will not reconsider 
the items so dealt with, two courts having pre
viously exercised a judicial discretion as io tin* 
amounts and no question of principle being in
volved. A letter written by a trustee under n 
will to the cestui hasts threatening in 
ease proceedings are taken against him to 
make disclosures as to malpractices by the tvs 
tutor, which might result in heavy penalties 
being exacted from the estate, is such an im
proper act as to call for his immediate re
moval from the trusteeship. Grant v. Mac- 
luren, xxiii., 310.

13. Trust under trill Infancy—Disclaimer 
—Possession of land—Statute of Limitations.] 
—A son of the testator and one of the execu
tors and trustees named in the will was n 
minor when his father died, and after coming 
of age he never applied for probate, though lie 
knew of the will and did not disclaim. XX’itli 
the consent of the acting trustee he went into 
possession of a farm belonging to the estate 
and remained in possession over twenty years, 
and until the period of distribution under the 
clause above set out arrived, ana then claimed 
to have a title under the Statute of Limita
tions. Held, allirming the decision of the Court 
of Appeal (18 Ont. App. It. 23. sub nom. 
Wright v. Hell), that as he held under an ex
press trust by the terms of the will the rights 
of the other devisees could not he barred by 
the statute. Iloughton v. Bell, xxiii., 498.

1(1. Joint stock rompait y — Shares paid for 
by transfer of property—Adequacy of consid
eration — Secret profits — Fully paid-up 
shares — Promoter selling property to com
pany — Fiduciary relation — Winding-up —
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( n tribut my. |— There is a distinction between 
a trust lor n company of proiierty acquired by 
promoters and afterwards sold to the «-otiipatiy 
and the lidiiviary relationship engendered by 
the promoters, between themselves and the 
vompany, which exists as soon as the latter is 
formed. A promoter who purchases property 
with the intention of selling it to a company 
to he formed does not necessarily hold such 
prniierty in trust for the prospective company, 
hut lie stands in a fiduciary relation to the 
latter and if lie sells in them must 11• >: violate 
any of the duties devolving upon him in re- 
spect to such relationship. If lie sells, for in
stance. through the medium of a hoard of di
rectors who are not inde|»endcnt of him the 
contract may lie rescinded, provided the pro
perty remains in such a position that the par
ties may be restored to their original status.— 
There may lie cases in which the property it
self may he regarded as lieing hound by a trust 
either ub initio or in consequence of ex pout 
fm-to events ; if a promoter purchases property 
for the company from a vendor who is to he 
paid by the company when formed, and by a 
secret arrangement with the vendor a part of 
the price, when the agreement is carried out. 
conies into the hands of the promoter, that is 
a secret profit which lie cannot retain : and if 
any part of such secret profits consists of paid- 
up shares of the company issued as part of" 
the purchase price of the property such shares 
may, iu winding-up proceedings, Ik? treated, if 
held by the promoter, as unpaid shares, for 
which the promoter may he made a coiitrihu- 
low. Judgment app tied from (21 Out. Ajijj.
It. «id 

17.

affirmed. In »'< II• ■ 
sinon, xxiii., Ü44.

Mill. Ct n
Cower to borrow money -- /‘rowi**ary 

.. ('lia rye on cut at c Kxireinr of power.]
•—The defendant was trustee of the estate of 
one Simotids, and ltie action was brought to 
recover money lent to a former trustee, one 
I.ee. The trust deed to Ix-e gave him power 
to borrow money on mortgage. He obtained 
#2.1 HHI from the plaintiff, which lie represented 
was for the use of the estate, giving him a 
promissory note signed “ <1. II. Is-o. trustee of 
10. I. Simonds," and indorsed by (1. II. Lee. 
The Judge in Kquity gave judgment for the 
plaintiff, holding that Lee having power to 
borrow on mortgage, was acting within his 
powers in borrowing from plaintiff, hut if not 
lie got the money on the promise that lie would 
exercise the power. The Supreme Court of 
New Brunswick reversed this judgment, hold
ing thoi there was no evidence of lucli pro 
mise, and the estate never having had the 
benefit of the money the trustee would not 
have been entitled to indemnity, and the plain
tiff's right was only to he placed In the same 
position as the trustee. On further appeal the 
Supreme Court of Canada, after hearing coun
sel for appellant, affirmed the judgment of the 
Supreme Court of New Brunswick, and dis
missed the appeal without calling upon counsel 
on the other side. Connor v. Y room, xxiv., 
7«i1.

18. Truntcc — Account of trunt fund*— 
Abandonment of centui que trunt—Hridcncc.] 
—The holder of two insurance policies, one 
in the Providence Washington Insurance 
Company, and the other in the Delaware 
Mutual Insurance Company, on which ac
tions were pending, assigned the same to M. 
as security for advances and authorized him to 
proceed with the said actions and collect the 
moneys paid by the insurance companies there
in. By a subsequent assignment J. became

1472
entitled to the balance of said insurance 
moneys after M.'s claim was paid. The a< 
luma resulted in the policy of the 1'rox idem • 
Washington Is-ing paid in full to tin- solicitor 
of M... and for a defect in the other polie\ 
the plaintiff in the action thereon was mm 
suited. In ixsti M. wrote to J. informing him 
that a suit iu equity had been instituted 
against the Delaware Mutual Insurance Com 
patty and its agent, for reformation of tie 
policy and payment of the sum insured and 
requesting him to give security for costs in 
sain suit, pursuant to a judges order there 
for I replied that as in- bad not been con 
suited in the matter and considered the sin 
cess of the suit problematical he would n. 
give security, and forbade M. employing il» 
trust funds in its prosecution. M. wrote again 
saying, "As 1 understand it, as far as y<- 
are concerned you are satisfied to abide by i' ■ 
judgment in the suit at law, ami decline aux 
responsibility and abandon any interest in tl» 
equity proceedings," to which .1. made no r. 
ply. The solicitor of M. provided the mum 
and proceeded with the suit, which was even 
tunlly compromised by the company pax in. 
somewhat less than half the amount of tn< 
isilicy. Before the above letters xxere writ 
ten J. had brought suit against M. for an a 
count of the funds received under the assign 
ment, and in IKS”, more than a year after tin 
xx ere xvritteii. a decree was made in said sit < 
referring it to n referee to make an accoin 
of trust funds received by M., or which mini 
hnxV been received with reasonable diligent- 
and of all claims ami charges thereon pri- i 
to the assignment to J., and the acceptai- 
thereof, which decree was affirmed by the \< 
court anti by the Supreme Court of Canada 
On the taking of said account M. contend 
that all claim on the Delaware |iolivy hud 
been abandoned by the alHive corresponde!» 
and objected to any evidence relating tiler-1 
The referee took the evidence and charged M 
xvith the amount received, hut on exception- 
by M. to his report the same was tlisalloxx--I 
Held, reversing the judgment of I In- Supi - m- 
Court of New Brunswick, that the sum i-»»! 
by the Delaware company xvas properl.\ 
lowed by the referee; that the alleged abandon 
ment took place before the making of tin- -1 
créé xvliich it would have affected and shmil-! 
have hi-en so urged; that M. not having taken 
steps to have it dealt xvith by the decree onlil 
not raise it on the taking of the account and 
that, if open to him. tin- abandonment xia- n-H 
established as the proceedings against il» 
Delaxvare company were carried on alt'1 >' 
exactly as before, and the money paid b tli--
company must he In-ld to have been ..... ...
by the solicitor ns solicitor of M„ and n- i »i 
tin- original holder. Ildd. further, that the 
referee, in charging M. with interest on n -n- ' 
received from the date of receipt of each -ïim 
to a fixed dale Is-fore the suit begun, .rnl al
lowing him the like interest on each di-h-irs»-- 
ment from date of payment to same fixed date, 
had not proceeded upon a wrong principle 
.1 nnen v. McKean, xxvii., 249.

19. Vowcrn of liquidatorn to buy or wll 
property of which they arc adminintrulur*- 
Irf. Hm C. C.l—In an action where n> sp

ent I demand has been made to that effe t, tb* 
court cannot declare the nullity of a deed 
transfer alleged to have been made in contra 
volition of the provisions of art. 1481 »f the 
Civil Code of I^iwer Canada, prohibiting -i'! 
niinistrators and trustees from purchasing pro
perty in their charge as such. Judgment ap 
pealed from (Q. It. 3 (j. B. 344) affirmed on
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this question, but reversed in the general re- t 
suit of_ the appeal. Hunt in v. Sansterre,

See Ht ii.ni no Society, 3.

20. Conveyance of land in the nmne of third 
person — Debtor and creditor — I'raud—De
claration "I 11 n*i Parlies in pari delicto.J 
In 1875 <i. M. entered into un agreement tor 
the purchase of a parcel of land in Halifax 
and entered into possession and commenced to 
build n house on one of the lots In 1877 lie 
was called niton to carry out his agreement, 
and to pay the purchase money, but being then 
financially embarrassed, he could not make the 
payment. The house was not then completed 
although lie was able to occupy it. lie ap
plied to a building society for a loan, but. as 
there were judgments recorded against him. 
which would have a priority, he caused the 
deed for the land to be executed in the name 
of W. M., his nephew, and then procured the 
loan upon it as security. W. M. afterwards 
look possession of the property, and an action 
was brought against him by (i. M. to compel 
him to execute a conveyance, and for an ac 
count of rents and profits. The trial judge
held that the deed had been taken in the ........
of the nephew for the purpose of hindering, 
delaying and defrauding creditors and refused 
the relief asked for. The court en ha nr re
versed this judgment and ordered XV M. to 
convey the property to < 1. M. Held, affirming 
the decision of the Supreme Court of Nova 
Scotia (29 N. S. Rep. 231), that it did not 
appear from the evidence that <i. M , in hav
ing the deed made in the name of his nephew, 
laid the intent to defraud his creditors, who 
were not prejudiced, and had not complained : 
ihai the parties were not in pari delicto, and 
<i. M. was entitled to relief as the more ex
cusable of the two. Mackenzie v. Mackenzie. 
20th February, 1897.

21. Trustee — Misappropriation — Surety 
— Evidence — Knowledge by cestui que trust 
—Estoppel Parties.]—t'unds held by F. as 
trustee for were misappropriated by being 
deposited with the firm of F. F. & Co., of 
which F. was a member, and after being so 
kept on deposit for a period of upwards of six 
years, were lost in consequence of the failure 
of the firm. In an action against the defend 
ants, who were sureties for F., to compel them 
to make good the funds so misappropriated 
and lost, the defence relied upon the knowl
edge of the misappropriation on the part of C., 
which knowledge was sought to be shewn by 
the fact that payments of interest were made 
to (\. from time to time, by cheque of the in
solvent firm.—The Supreme Court of Nova 
Scotia cn banc held, that the manner in which 
these payments were made was not evidence 
of knowledge on the part of C. that she 
was bound to communicate to the sureties; 
that at most it shewed nothing more than as
sent by C. to the deposit of the income to 
which she was entitled with the firm of which 
her trustee was a member. The court also 
hold, that the trial judge could have disposed 
of the contention raised on behalf of the de- 
fniiants without making C. a party to the 
suit. And it also seemed to the court, that 
knowledge on the part of C. that some part of 
the trust fund had been placed by the trustee 
temporarily with F. F. & Co., awaiting in 
vestment on good security, would not be held 
to lie knowledge, assent or acquiescence by C. 
in the misconduct of the trustee which led to 
the loss of the funds. (30 N. S. Rep. 173,

sub no in. Eastern Trust Co. v. Forrest et al.)
—Un appeal, the Supreme Court of Canada 
affirmed the decision of the Supreme Court of 
Nova Scotia, en bane, and dismissed the ap
peal with costs. Payue v. Eastern Trusts Co., 
xxviii., UUU.

22. Construe!ion of stututi it) Jc -'/ 1 iet. 
e. •».), s. Id llnip.) -Apptieation t'riininul 
prosecution EinbezzUnn.nl of trust funds— 
Suspension, of ciril remedy—Stifling prosecu
tion—Partnership. |— The Imperial An. 20 & 
21 Viet. c. 54, s. 12, provides that " Nothing 
in this Act contained, nor any proceeding, 
conviction or judgment to be had or taken 
thereon, against any person under this Act, 
shall prevent, lessen or impeaeh any remedy 
at law or in equity, which any party aggriev
ed by any offence against this Ad might have 
laid if this Act had not been passed, 
and nothing in this Act contained shall affect 
or prejudice any agreement entered into, or 
security given by any trustee, having for its 
object the restoration or re payment of any 
I rust pro pi rtj misappropriated. ’ //< /</, af
firming the judgment of the Supreme Court of 
British Columbia <5 B. C. Rep. Ô71), that the 
class of trustees referred to in said Act were 
those guilty of misappropriation of property 
held upon express trusts.—Semble. That the 
section only covered agreements or securities 
given by the defaulting trustee himself.— 
(dun re. Is the said Imperial Act in force in 
British ColumbiaV—If in force it would not 
apply lo a prosecution for an offence under 
R. S. (’. v. 294 (The Larceny Ad i, s. Ô8.— 
An action was brought on a covenant given 
for the purpose of stilling a prosecution for the 
embezzlement of partnership property under 
R. S. C. e. 2*14. s. 58, which was not re-en
acted by the Criminal (.'ode, 1892. Held, that 
the alleged criminal act, having been commit
ted before the Code came into force, was not 
affected by its provisions, and the covenant 
was illegal at common law. Further, the part 
nvrship property not having been held on an 
express trust, the civil remedy was not pre
served by the Imperial Act. Major v. Me- 
Crane y, xxix., 182.

23. Insolvency — Purchase by inspector — 
Mandate — Arts. /.J.S.J, lit Hi ('. C. -Art. 7J.S 
C. P. (J. |—An inspector of an insolvent estate 
is a person having duties of a fiduciary nature 
to perform in respect thereto and lie cannot 
Ik* allowed to become a purchaser, on his own 
account, of any of the estate of the insolvent. 
Haris v. Kerr (17 Can. S. C. It. 2351 fol
lowed. Gastonguay v. Savoie, xxix., ($13.

21. Trustees — Powers - Party wall — 
Tenants in comtito/t.l—M.. owner of two ware
houses, Nos. 5 and 7 (the dividing wall being 
necessary for the support of both), executed 
a deed with power of sale of No. 5, by way 
of marriage settlement on his daughter. M. 
having died, his executors executed a deed of 
confirmation to the purchaser of No. 5 from 
the trustees of the marriage settlement by a 
description which, it was claimed by the pur 

; chaser, conveyed absolutely the freehold estate 
j in the party wall and tin* land covered by it. 
i An action being brought by the executors of 

M. to have it declared that the wall in ques- 
j lion was a party wall : IfeUI. reversing the 
I judgment of tin* Court of Appeal, that the trus- 
j tees of the will and marriage settlement were 
I bound by the trust declared in the instruments 

under which they derived their powers, and 
even if it could he shewn that the confirmation 

I deed had the effect of conveying a greater
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quantity of land titan the deoil from the trus
tees of the marriage settlement, such a volun
tary conveyance in favour of one beneficiary, 
which would operate prejudicially to the in
tercets of tl..... ther beneficiaries would be a
breach of trust and consequent!., void. Ilchl, 
that upon the execution of the deed by way 
of marriage settlement of No. 5, the wall com
mon to the two warehouses. Nos. and 7. 
became a party wall of which the owners of 
the warehouses were tenants in common. 
Lewis v. Allison, xxx., 173.

2.1. Pudding—Wont of repair—Damages-— 
Art. JUôô C. V.—Trust ten—Personal Untidily 
of Ei<< utors 1 rta, 921, 9H1 i </ > O'. C.
Procedure.]—The owner of property abutting 
on a highway is under a positive duty to keep 
it from being a cause of danger to the public 
by reason of any defect, either in structure, 
repair, or use. and management, which reason
able care can guard against.—A. T. sued .1. F. 
and M. W. personally as well as in their 
quality of testamentary executors and trustees 
of the will of the late J. claiming $4.000 
damages for the death of her husband who 
was killed by a window falling on him from 
the third story of a building, which formed 
part of the general estate of the late J. F., 
but which had been specifically bequeathed to 
one <i. F., and his children, for whom the 
said J. F. and M. \V. F. were also trustees. 
The judgment of the courts below held the ap
pellants liable in their capacity of executors 
of ilie general estate and trustees under the 
wills. Held, that the appellants were respon
sible for the damages resulting from their 
negligence in not keeping the building in re
pair as well personally as in their quality of 
trustees (d'héritiers fiduciaires) for the bene
fit of (». F.’s children, but were not liable as 
executors of the general estate.—Where par
ties are before the court quit executors, and 
tlie same parties should also lie summoned 
quû trustees, an amendment to that effect is 
sufficient, and a new writ of summons is not 
necessary. Ferricr v. Trépannier, xxiv., 87.

20. Acceptor of draft for accommodation— 
Rercndiciition of securities pledged us col
lateral—Right of action.

Sec Principal and Agent, 10.

27. Reversion of lands not used for canal 
purposes—Purchuse by fiduciary agent of the

Sec 1111iKau Canal Lands, 1.

28. Clergy reserves — Commutation fund— 
Stipend— l < sled rights.

Sec Clergy.
20. Powers of executors — Sale of land — 

Excess of estimate—Specific performance — 
11 reach of trust. ^ ^

30. Purchase of land — Joint negotiations 
—Heed—Evidence of title—Resulting trust.

See Title to Land, 117.

31. Construction of will -Absolute devise— 
Repugnant clause.

See Will, 11.
32. Ordnance lands — Laying out and ascer

taining—Reversion of lards not used for canal 
purposes—Conflict with public use—Purchase 
by fiduciary agent—Estate in lands.

Sec ItiOEAu Canal Lands, 2.

33. Assignment for ban fit of creditors — 
Unreasonable conditions—Resulting trusts — 
Eraudulent preferences.

• See Assignments. 3.

34. Preach — Fraud — Forgery — Ratifi-
See Bills and Notes, 19.

35. Investment of trust funds—Condition 
pieccduit—Recovery of funds—Limitation of

See Sale, 107.

30. Substitution—Conversion of bank stock 
—Redem p t ion—Con dictio in debit i.

See Repetition.

37. sheriffs salt - Purchase by executor— 
Possession—statute of Limitaliens—Evidence.

Pec Title to Land. 118.

38. Legacy — Residuary devise — Claim on 
assets—Charge on lands—Priority—Sot ice.

Pee Executors and Administrators, 4.

30. Security for advances—Hypothecation 
of lands Sale of securities—Rights of mort
gagees—Ranking.

Pee Pledge, 0.

40. Title to land—Pale by holders of equity 
—Party entitled to price.

Pee Title to Land, 110.

41. Deed absolute in form—Security for 
loan—Undisclosed trust—Conveyance in nan 
of third party—Parol testimony—Ptatute of 
Frauds.

Pec Specific Performance, 2.
42. Substitution — Purchase by curator 

M a nda tor y—A egot iorum gestor.
Pee Account, 4.

43. Transfer of stock—Phares held in trust 
—Notice—Duty as to inquiry.

See Pledge, 5.

44. Insolrents' estate — Administration by 
trustee—Security for advances—Hypoth" - 
Prête nom—Accounts—Payments out of esia'r 
—Interest.

Pee Banks and Banking, 17.

45. Executors’ tvill—Currying on adw "is- 
Ira lion —■ Constructive trust — Accour 
Interest — Negligence—Contrainte.

Pee Tutorship, 2.

40. Assignment of mortgage—Collate!-' 
eurity—Neglect by assignee in coU< - 
Accounts.

See Mortgage, 1.

47. Presbyterian Church in Canada 
Viet. c. 72 (Q.)—Recovery of property '•/1,1 
trust —Removal of trustee.

Sec Action, 119.

48. For benefit of creditors — Power ' oi- 
form y to assignor — Pale of goods to a- "iimr 
—Authority to use trustee’s name—E Ance.

Per Debtor and Creditor. 40.
49. Purchase of land by — Mortgag - In

demnity to vendor—Liability of purchn • r.
See Mortgage. 01.
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50. Fraudulent appropriation bp trustee — 
Unlawful receiving—<Simultaneous acts.

See Criminal Law, 13.

51. Trust imposed on Crown—Fail way sub
sidy—Application—Discretion.

Sec Constitutional Law, 55.

53. Trust under will—Liability for negli
gence—Care of estate property.

See Executors, 7.

53. Director of company—Sale to—Fiduci
ary relationship—If. s. C. c. Id!), s. 3.J.

Sec Winm no-up Act, 13.

54. Assignment for benefit of creditors — 
Inspector of insolvent estate — (luarantee by 
creditor and inspector on sale of assets—Ac
count for profit.

See Insolvency, 48.

55. Trustees and executors—Legacy in trust 
Discretion of trustee—Vagueness or uncer

tainty as to beneficiaries—Four relatives — 
I'ublic Protestant charities—Charitable uses— 
Persona designate.

See Will. 47.

50. Fraudulent conversion — Debentures 
transferable by delivery — Estoppel—Implied 
notice—Past due bonds.

See Pledge, 7.

57. Mortgage of trust estate—Equity run
ning with estate—Equitable recourse — Con
struction of deed — Description of lands — 
Falsa demonstratio - Water lots — Accretion 
to lands — After acquired title—Contribution

n deem—Discharge of mortgage—Parol evi
dence to explain deed—Estoppel by deed.

See Mortgage, 52.

58. Constitutional law—Province of ('an- 
aila Treaties with Indians—Surrender of In
dian lands—Charge upon lands—It. A. .1. Act 
». loll—Annuity to Indians—Revenue from 
lands—Increase of annuity.

See Constitutional Law, 4.

"ill. 1 tort gage on foreign lands—Action to 
*'f aside—Jurisdiction—Secret trust—Lex rei

Sec Lex rei sit.k.

•in. Principal and agent — Advances to 
agi nls lo buy goods—Trust goods mixed with 
Hi"'’ of age at Replevin—Equitable title.

Sec Principal and Agent, 51.

•'-1. Municipal corporation — Railway aid— 
lo in ntures --- Sale of shares at discount — 
I / »'■'.« — Debtor and creditor — Division of 
out "hi -Friction of new municipalities — A«-

I ----- "I \ et ion en reddition de comptes—
lrf« 7.S, là',. !>.!!> U un. ('ode Que.—2J Viet.

I Due.) Fi l i< i. i. -'in i (,hn . i
Sec Municipal Corporation. 02.

*•- t rust — Lien for costs — Evidence — 
I Husband and wife.

Sec Contract, 102.

I 'ït. <iinreyance — Duress — Undue pres- 
I Cri a non of trust.

See Deed, 35.

04. Donatis mortis causa — Delivery of key 
to third person.

See Donation, 2.

05. Sale of trust estate — Conveyance in 
absolute form Mortgage — Resulting trust 
—A ot ice—Estoppel.

Sec Title to Land, 7.

00. I en dor and purchaser — Principal and 
agent—Sale of lands - Authority to agent— 
Price of suit—Resulting trust—Conveyance to

Sec Title to Land, 142.

TURNPIKE.

Sec Highway.

TURNPIKE TRUST.

See Quebec Turnpike Trust.

TUTORSHIP.

1. Substitution — Minors — Tutor ad hoc 
— Internat ion — Arts. >69, ?>.}.» (’. C.]—In 
an action to account and for removal from 
trusteeship instituted by the party who had 
appointed the defendant trustee and curator to 
a substitution created by marriage contract, a 
tutor ad hoe to the minor children and appelés 
to the substitution has not sufficient quality to 
intervene in said suit to represent the minors. 
Art. 20!) C. C. provides for the only cas»; 
where a tutor ad hoc can be appointed to 
minors. Judgment appealed from ( 12 Q. L. 
It. 258) reversed. Strong, J. dissenting, on the 
ground that an appellate court ought" not to 
interfere as a point of procedure merely was 
involved. Rattray v. Larue, xv., 102.

2. Appointment of tutor by will — Direc
tions of testator—Trust—Minor discharging 
tutor—Res judicata- Acquiescence- Executor

Pro-tutor Action for account—Jurisdiction 
—Property in Quebec and Ontario—Aegli- 
gence—Duty to administer en bon père de 
famillt inh n st le/. 89Ô , / seq. U. < 
Contrainte.|—C„ deceased mother of the ap
pellant, was sole executrix of the will of her 
deceased husband whereby appellant and a 
sister (since deceased l were constituted sole 
residuary legatees. By her will, made at her 
domicile in Montreal, < \ bequeathed all her 
property to her two children, and appointed 
(lie defendant and F. M. her executors, auth
orizing them to continue the execution of the 
will of her late husband, which had been made 
in Ontario whore part of the lands affected 
were situate. She also appointed them tutors 
to her children, to take care of them until 
their marriage or their ago of majority. Both 
acted accordingly together till F. M. left the 
country in 18515, after which defendant con
tinued to do so alone. On coming of age in 
18U8, the plaintiff, as sole surviving legatee 
under both wills, gave the defendant a full 
discharge of his administration although lie 
did not produce vouchers and render an ac
count under oath. In an action m reddition 
île compte and for $41,278. balance due on the 
administration (as ordered by a judgment in 
a preceding action to set aside the discharge
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and certain sales, &c„ for fraud), it was held 
by the Court of Queen’s Bench (2 Dor. Q.
B. 33; ‘-Vi L. C. Jur. 1UU) reversing the judg 
ment ol the Superior Court, District of Mon
treal, that C. had no power by her will to 
appoint administrators to continue the admin
istrai ion nf her deceased husband’s estate ; that 
though defendant had not been duly appointed 
tutor lie had acted as such and could be held 
to account ; that the discharge was null and 
void as it had been given without a regular 
account : that defendant could not charge in
terest on stuns advanced by him for education 
and maintenance of the minors, but only upon 
interest bearing debts paid by him In excess of 
his receipts, and finally adjusted the balance 
due by defendant on the débats </i compte at 
$0110.07.- The Supreme Court held, that the 
quality of defendant was not only res j ml ini hi 
by the judgment condemning the defendant to 
render an account, but it had not been ap
pealed from and had been acquiesced in by de 
fendant ; that the courts below were correct in 
holding that the action had properly been 
brought in Quebec; that, while agreeing with 
the Court of Queen's Bench as to the law re
specting the liability of executors, the court 
was of opinion that there was not sufficient 
evidence that F. M. had acted otherwise 
than as agent of defendant, who was 
therefore properly liable for all the rents of 
the Belleville property after the death of C. ; 
Iliât the administration of defendant, although 
begun before the promulgation of the Civil 
Code, should have been regulated by the prin
ciples contained in the Code (art. 290 et scy.) 
which, with a few exceptions introducing new 
law, are only a résumé of the old law on the 
obligations of a tutor, lie should therefore 
have administered <■» bon père de fnmille, 
whereas his own evidence was sufficient to 
prove negligence on his part, lie had al
lowed the tenants of the Belleville property to 
make only such repairs as they thought right, 
and moreover to deduct the cost from the rents, 
although the leases bound them to keep the 
property in repair. That the defendant should 
be charged interest on the price of the Belle 
ville property ( $(5.250 I, and also on that part 
of the price of the sale of the half of the 
Drummond street property unaccounted for 
($4,11401. from the time of sale (art. 1.534. C.
C. I. not being entitled to the six months al
lowed by the Code for investing the moneys 
of a minor, because he had claimed to ap
propriate and had used the money as his own : 
that the charge made for board of C. and 
” Louisa,” allowed by the Queen’s Bench, 
should lie deducted, as C. and her daughters 
were living with the defendant as his relatives, 
and there was no evidence that defendant had 
at that time any intention of making them pay 
board : that the amount of the judgment ob
tained against C. should ho disallowed, together 
with the interest thereon; and that certain 
other items (particularly specified) should lie 
disallowed.—The result was that the judgment 
of the Queen's Bench was varied by condemn
ing defendant to pay to plaintiffs $12.121.40. 
but the court did not order a’ contrainte par 
corps. because it had been admitted that suf
ficient property belonging to defendant to se
cure plaintiff had been seized, and because 
the court not being obliged to pronounce “ la 
contrainte pur corpx ” against tutors in every 
case, did not think it necessary to do so in the 
present one.—Per Strong, J. The Belleville 
property having been devised by the plaintiff’s 
father to her mother for life, with remainder to 
the plaintiff and her sister in fee, a trust was 
created, and upon the death of C. there was

no trustee to execute this trust, and defendant, 
and F. M., having entered into the estate of 
the minors and taken the profits were account
able in equity as constructive trustees, and 
their liability in this respect being entirely a 
personal one might be enforced in a jurisdic
tion other than that in which the lands were 
situated, and the mere pending of a suit in 
the Ontario Court of Chancery, in which no 
decree had been made, did not constitute mix 
ground of defence. The defendant ought not 
to bo-allowed to claim the amount of the judg
ment against C., because it was a failure of 
duty ou his part not to see she was protected 
by accepting her mother's succession under 
benefit of inventory, and lie cannot be allowed 
in I.ile' advantage of his own default bj mak 
ing the plaintiff responsible for her mother's 
debt to an amount far beyond the value of 
the succession. Besides, the evidence of a debt 
was very unsatisfactory, and it was the com 
mon practice (so much so that this court 
might take judicial notice of it i to take judg
ments in this form in Ontario for the sole 
purpose of enabling the lands to be sold un 
(1er execution against the executor or admin 
istrator (Gardiner v. (Jardiner, 2 V. C. O. S. 
520), and not with any view of binding tin 
executor to an admission of personal assets, 
and such a judgment was no evidence as re 
ganled the real representatives of the heir or 
devisee, but as to them was res inter alios, and 
before lands could be made liable to the sat 
isfaefiou of the judgment creditor lie wa< 
bound to prove his original debt as strictly a 
if no judgment against the executor had over 
been obtained, and this the defendant Imd en
tirely failed to do. Coleman v. Miller, Cas- 
Dig. (2 ed.) 301.

.‘I. Appeal — Jurisdiction - Mailer in eon 
trorerxy—It. S. ('. c. /•?•». x. ,2!lb—Tutorship- 
Petition for cancellation of appointment 
Arts. ii'/ft et xeij. ('. C.—Tutelle proceed inr/s |

The Supreme Court of Canada has no juri
diction to entertain an appeal from a judgim-v 
pronounced in a controversy in respect of i! 
cancellation of the appointment of a tutrix i 
minor children. Xoél v. Clicrcrfilx. xxx., .'!27.

1 Account of administration — Deed Ini 
minor /-, tuloi ietion to annul Preset 
lion Arts, .ii'id. 22Ô3 C. C.\ -The right .a 
action to annul a sale made in 1S55 by an 
emancipated minor and her husband to h- r 
father and ex-tutor (without any account be
ing rendered, but after the making of an : 
ventory of the community existing betw> > 
her faiher and deceased mother) of her shun* 
in In-r mother's succession, is prescribed ' 
ten years from the date when the minor !" 
came of age. Moreau v. Mot: (7 L. C. II.
117 i followed.—Judgment appealed from i M 
!.. B. 2 Q. B 228i affirmed. Fournier . -uj 
Ilonry. J.T.. dissenting. Grégoire v. Oregoni, 
xiii.. 319.

5. Misconduct of tutor — Loan to minor 
Ratification — Account — Rented g—Hypo Un 
eary action. 1—Where a loan of money i> im
properly obtained by a tutor for his own pur
poses and the lender, through his agent wle 
was also the subrogate tutor, has ack • 
lodged that the judicial authorization to her- , 
row 1ms been obtained without the tutor 
ing first submitted a summary account a 1 
qHired by art. 298 C. f\. and that such " I 
thorization is otherwise irregular on its 1 i ■ I 
the obligation given by the tutor is nul1 at** I 
void.—The ratification by the minor aft< I- I 
coming of age of such obligation is not Lind- ■
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ing if made without knowledge of the enusos 
of nullity or illegality of the obligation given 
by the tutor.—If a mortgage, granted by a 
tutor and subsequently ratified by a minor 
when of age, is declared null and void, an hy
pothecary action by the lender against a sub
sequent purchaser of the property mortgaged 
will not liw A person lending money to :i 
tutor, which he proves to have been used to 
the advantage and benefit of the minor, has a 
personal remedy against the minor when of 
age for the amount so loaned and used. Davis 
v. Kerr, xvii.. 235.

See Month auk, 11, note.
<!. Testament art/ succession — Executors— 

Balance due by tutor- Art ion for avion at - 
Provisional possession — Parties to action — 
Envoie in possession.]—1The appeal was from 
the judgment of the Court of Queen's Bench 
for Lower Canada (Q. It. <1 Q. It. :$4). which 
reversed the decision of the Superior Court, 
District of Quebec, and dismissed the plain
tiff's action and incidental demand, and held, 
that on failure of testamentary executors to 
render an account, the heirs of the testator 
have no direct action against them for alleged 
balances in their hands ; that their proper re
course would be by an action for account, 
which should embrace the whole of the admin
istration id' the succession of the executors, 
and could not be restricted to particular or 
isolated matters; that a demand for provi
sional possession (envoie cm possession l, of a 
testamentary succession against an executor 
who has had the administration thereof should 
implead all the heirs as plaintiffs, and that 
failure in the joinder of any one of them 
would be fatal, and the defendant could not 
be compelled to call them in as parties to the 
ction, and further, that, in a case where 

there were several executors, such actions 
must lie brought against them jointly, and 
could not be validly instituted against one of 
them even with the extra-judicial consent of 
the others.—The Supreme Court of Canada 
affirmed the decision of the Court of Queen’s 
Bench, and dismissed the appeal with costs. 
Cream et al. v. Davidson, 1st May. 1SV7, 
xxvii., 392.

7. 'Testamentary appointment — Removal— 
Irregularities in administration — Arts. 232, 
M, y/7 V. c.

sec Executors axo Administrators. 3.
S. \ullified instruments -- Evidence — Ad

missions — Compromise — “ Transaction " — 
Estoppel — V. C. arts, dll and 12)3-12.15.

See Deed, 40.
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ULTRA PETITA.
1. Ai m.’ matter set up in reply—Failure to 

demur or object to proof—Issues joined—Es- 
toppet. I- Where the plaintiff has supplemen
ted his claim by setting up new matter in 
reply, and the defendant has failed to demur 
i > i In- reply or object to evidence being nd- 
'bic-'d upon the issues generally, it is loo late 
afterwards to take objection on the ground 
» bat. if the plaintiff had any other claim 
than the one sued for. it should have been 
svj forth in the declaration. Gilbert v. 
Liunnis (7 R. L. 839) referred to. Judgment 
appealed from affirmed. Kingston Forward— 

t'o. v. I nion Rank of Canada, 9th De
cember, 1895.

ULTRA VIRES.

1. Joint stock company — Ultra vires con
tractf.—Consent judgment on — Action to set

See Company Law, 3.
2. Plea to statute — Action for penalties— 

Judgment upon other grounds Appeal to Su
preme Court of Canada.

See Pleading, 41.

And see Constitutional Law.

UPPER CANADA IMPROVEMENT 
FUND.

Sec Constitutional Law. 7.

USAGE.

1. Construction of policy — Loading port— 
Deviation—Guano Islands.

See Insurance. Marine, 19.
2. Sale of goods by sample—Delivery—Evi

dence of trade custom.
See Contract, 211.

3. Custom of port —Construction of policy— 
Insurance •* at and from ” port.

Sec Insurance, Marine, 24.
And sec Custom of Trade—Trade Custom.

USE AND OCCUPATION.

Sec Damages—Landlord and Tenant.

USER.

1. Title to land Trespass—Right of way— 
Easement—Prescription.] — E. and 11. owned 
adjoining lots, each deriving his title from S. 
Action of trespass by E. against It. for dis
turbing enjoyment of right of way between 
said lots and for damages. The fee in this 
right of way was in S.. hut E. founded his 
claim to user by himself and his predecessors 
in title for upwards of forty years. The evi
dence shewed it had been used in common by 
I lie successive owners of the two lots. Held, 
affirming the judgment appealed from (19 N. 
S. Hep. 222), Iti.ehie, C .T., and (4Wynne, J., 
dissenting, that as K. had no grant or convey 
a nee of the right of way. and bad not proved 
an exclusive user, he could not maintain bis 
action. Ells v. It lack, xiv., 740.

2. Trespass—Title to land - - Boundaries— 
Easement — Agreement at trial Estoppel— 
Possession ] - - In an action for damages by 
trespass by Mel. on M.’s land, and by closing 
ancient lights, defendant claimed title in him
self and pleaded that a conventional line be
tween his lot and the plaintiff's Imd been 
agreed to by a predecessor in title of the plain
tiff. On the trial the parties agreed to strike 
out the pleadings in reference to lights and 
drains and to try the question of boundary 
only. Held, affirming the judgment appealed 
from (19 N. S. Hop. 419). Ritchie, C.J , and
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Gwynne, J., dissenting, that independently of 
the conventional boundary claimed by the de
fendant the weight of evidence was in favour 
of establishing a title to the laud in question 
in the defendant and the plaintiff could not 
recover, and that by the agreement at the trial 
the plaintiff could not claim to recover by 
virtue of a user of the land for over 20 years. 
Nimble, that if it was open to him such user 
was not proved. Mount y v. McIntosh, xiv., 
740.

3. Railway crossing—Trestle — Easement— 
Right of nay — Pn script ion. | — A railway 
passed over the northern halves of lots 32, 
33 and 34, respectively. 8th concession. North 
Dumfries, having a trestle bridge over a ravine 
on 34. near the boundary of 33, G., owner of 33 
(except the part owned by the railway com
pany), for a number of years used the pas
sage under the trestle to reach a lane on S. 
i/a 34 over which he could pass to a village 
oil the west side, his predecessor in title (who 
owned all these lots) having used the same 
route for the purpose. The company filled up 
the ravine. G. applied for injunction to have 
it. re-opened. Ihltl, reversing the judgment 
appealed from (27 Ont. App. H. t»4). that 
such user could never ripen into a title by pre
scription of the right of way nor entitle G. to 
a form crossing on lot 34. Canadian Pacific 
Ry. Co. v. (Juthrie, xxxi., 155.

4. Public assent — Constructions on public 
property—Long possession—Trespass — Dam
ages—S'aisance—Right of action. 1—'Where 
a bridge and a wharf had been built and 
openly enjoyed for over sixteen years on pub
lic property, the defendant, who had full 
knowledge of the facts, was held to be estop- 
ped of any right of way. Cavcrhill v. Robtl- 
lard, ii.. 575.

Sec Estoppel, 1.

5. Ferry limits—Disturbance.
See Ferries, 1, 2.

0. Easements apparent and non-apparent— 
I'nity of ownership — Separate grants — Im
plied reservations—Quasi casement.

See Easement. 0.

7. Expropriation — Presumption — Dedica
tion—Lost record.

Sec Highways, 1.
8. Crown lands—Laying out and ascertain

ing ordnance lands—Re-resting of lands not 
used—Purchase by fiduciary agent of Crown— 
Public policy.

See Rideau Canal Lands. 2.

0. Established industry — Pollution of 
stream—Injunction.

See Nuisance, 1.

10. Wap of necessity — Prescription — Li
cense—.1 <1 joining lands.

See Easement. 11.

11. Constitutional law—'Navigable waters— 
Title to bed of stream—Crown—Dedication of 
public lauds by—Presumption of dedication— 
Obstruction to navigation—Public nuisance— 
Balance of conveniences.

Sec Constitutional Law, 81.
12. Roadway—Construction of deed—Servi

tude—Art. 5Jj9 C. C.—Easement appurtenant

— Necessary way—Implied grant — Obstruo 

See Easement, 12. 13.

13. Jlighwuy—Old trails in Rupert's Land 
—Necessary way — Substituted roadway — 
Ded iea t ion—E v itlcncc—Riser va tion in Cru w a 
grunt—Assessment of wuy—Plan of subdt 
vision—New street adopted as a boundary.

Sec Highways, 3. 4.

14. Highway—Old trails in Rupert's Land 
—Substituted roadway — Dedication by th>

See Dedication.

15. Dedication of highway — Acceptance of 
wuy by user.

See Highway, 5.

10. Wuter power — River improvement- 
joint user—Estoppel.

Sec Servitude, 7.

17. Right of way incidental to specified 
lands—Easement appurtenant.

Sec Easement, 14.

18. Municipal corporation — Waterworks— 
Rescission of contract- Notice—Mise en </- - 
meure—Long user—Waiver—Art. 1007 C. C.

See Contract, 29.

19. Easement—Sale of land—i'nity of pu 
ses* ion —Scveralice—Continuous user.

See Easement, 19.

USUFRUCT.

1. Construction of will — Donation — 
Substitution — Partition, per stirpes or y r 
capita — Alimentary allowances—Accretion 
between legatees.]—The late Joseph Rochon 
made his will in 1852, by which lie devised m 
his two sisters the usufruct of all his estate 
and the property therein to their children, 
naming Fierro Ihtpras. his uncle, as his tes
tamentary executor, and directing that his 
estate should be realized and the proceeds in
vested according to the executor’s judgment, 
adding to these directions the words “ enlin 
placer la masse liquide de ma succession à 
intérêt ou autrement, de la manière qu’il croira 
le plus avantageux, pour en fournir les reve
nus à mes dites sœurs et conserver le fonds 
pour leurs enfants.” and providing that these 
legacies should be considered as an alimentary 
allowance, and should lie non-transfernble ami 
exempt from seizure, lty a codicil in 1890 lie 
appointed a nephew as his testamentary exe
cutor in the place of the uncle, who had died, 
and declared: ”11 sera de plus l’admini- 
trnteur de mes dits biens jusqu’au décès de 
mes deux sœurs usufruitières, nommées dans 
mon dit testament, et jusqu’au partage défi
nitif de mes biens entre mes héritiers i>m- , 

I prétoires, et il aura les pouvoirs qu’avait I** I 
dit Pierre Duprtts dans mon dit testament ’’— 
IL Id, Gwynne. J., dissenting, that the testa
mentary dispositions thus made did not créât-' I 
a substitution but constituted merely a ib-vis- I 

| of the usufruct by the testator to his two sis- I 
J ters and of the estate (subject to the usti- I 

fruct), to their children, which took effect at I 
' the death of the testator. Held. also, that tin1 I 

charge of preserving the estate—“conserver■ 
I le fonds "—imposed upon the testamentary I
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executor could not be construed as imposing 
the sa'..o obligation upon the sisters who were 
excluded from the administration, or as hav
ing. by that term, given them the property 
subject to the charge that they should hand it 
over to the children at their decease, or as 
being a modification of the preceding clause of 
the will by hich the property was devised li
the children directly subject to the usufruct. 
Held, further, that the property thus devised 
was subject to partition between the children 
per capita and not per stirpes. Judgment ap
pealed from (Q. R. 5 Q. B. 277) affirmed. 
Robin v. Duguuy, xxvii., 347.

2. Conveyance by usufructuary — Sale of 
lauds by sin riff Discharge of real rights ■— 
Estoppel.]—A will devised lands to H. in 
usufruct during her life, then absolutely to J., 
but in case .1. predeceased M. then to M. 
absolutely. The lands were sold in exe
cution under a writ against a hypothecary 
debtor holding a conveyance from the usu
fructuary after J. was of full age. Held, 
affirming tin* judgment appealed from (Q. R. 
1 (j. B. 197), that the will did not create a 
substitution and that, as J. was competent to 
protect his rights at the time of the sale by 
the sheriff, it purged all real rights he had un
der the will and could not be impeached os 
having been made super non domino et non 
possidente. Cation v. Morin t lit !.. ('. It. 
207) followed. McGregor v. Canada In vest
ment and Agency Co., xxi.. 490.

Set Wiii.. 12.

USURPATION.

Widening street — Damages to property— 
Illegal detention—Costs.

See Expropriation of Lands, 11.

USURY.

Building societies — Participating borrow
ers—Shareholders—C. s. />. C. c. 58—<0 
43 Viet. (CM c. 32—Liquidation—Expiration 
a j classes—Assessment* on loans— \o tier of

Interest and bonus—Usury lairs—C. S. C.
58—Art. 1185 C. C.—Administrators and 

trustees—Sales to — Prête-nom — Art. f.jfl.J 
C. C.]—S. applied to a building society for 
a loan of $3,000, which was subsequently ad
vanced to him upon signing a deed of obliga
tion and hypothec submitting to the condi
tions and rules applicable to the society's 
method of carrying on its loaning business 
and declaring that he had become a subscriber 
for shares in the company’s stock for an 
amount corresponding to the amount of the 
loan, namely 70 shares of the nominal value 
of $00 each in a class to expire after 72 
monthly payments, or in six years from 11n
flate of its commencement (July. 1878). this 
term corresponding with the term fixed for 
the re-payment of the loan. He thereby also 
agreed to make monthly payments of one per 
cent, each upon the stock, and that the loan 
should he re-paid at the expiration of the 
class, when upon the liquidation of the busi
ness of that class, members would he entitled 
to the allotment of their shares subscribed as 
Paid up. partly by monthly instalments, and 
partly by accumulated profits to he derived 
from whatever moneys had been paid in and

I invested for the benefit of that class, at 
which time whatever he might be so entitled 
to receive in shares of stock should be cred
ited towards the reimbursement of the loan. 
He further obliged himself to pay. as inter
est and bonus, the additional sum of one per 
cent, upon the loan by similar monthly in
stalments during the time it remained unpaid. 
S. paid all the instalments by semi-annual 
payments of $420 each until 1st May, 1884. 
making a Jot a I of seventy monthly instal
ments of $70 each, leaving two more instal
ments of each kind still to become due liefore 
the date originally fixed for the termination 
of his class. The society went into liquida
tion under the provisions of 42 and 43 Viet, 
c. 32 (Que.I, in January, 1884, prior to .Vs 
last payment and about six months before 
the date fixed for the expiration of his loan. 
In October, 1884, the liquidators of the so
ciety. in the exercise of the powers vested in 
the directors under the deed and the society’s 
regulations, passed a resolution declaring a 
deficit in the business of the class t-- which 
A. belonged, and, in order to provide the ne
cessary funds to meet the proportion of de
ficit attributed as his share, they thereby ex
acted from him a further series of twenty- 
eight monthly payments in addition to the 
seventy-two instalments contemplated at the 
time of the execution of the deed. Subse
quently (in 1892). the plaintiff, as transferee 
of the society, brought action for the two 
original instalments remaining unpaid, and 
also for the amount of the twenty-eight ad
ditional monthly payments upon the loan and 
the subscription of shares. Held, reversing 
the judgment of the Court of Queen's Bench 
i Q. II. 3 t j. It. 34 11. that tin* subscription 
for shares and the obligation undertaken in 
the deed constituted, upon the part of the 
borrower, merely one transaction involving a 
loan and an tigre uent to re-pay the amount 
advanced with it, rest and bonuses thereon 
amounting together to a rate equivalent to 
interest at twelve per centum per annum, on 
the amount of his loan : that the contract 
made by the building society stipulating that 
they were to receive such rate of interest 
and bonus, equivalent to rate of twelve per 
centum per annum on the amount so loaned 
by the society, was not a violation of any 
laws respecting usury in force in the Province 
of Quebec: that the fact of the building so
ciety going into liquidation had the effect of 
causing all classes of loans then current to 
expire at the date when the society was 
placed in liquidation, notwithstanding that 
the various terms for which such classes may 
have ..... .. established had not been fully com
pleted : that under the provision* of the sta
tute. 42 & 43 Viet. c. 32. liquidators have the 
same powers in regard to 11'<- determination
of the affairs of expired classes, and to de
clare deficits therein, and to call for further 
payments to meet the same, as the directors of 
thé society had while it continued in opera
tion: that the notice required bv the twenty- 
first section of the Act. 42 & 43 Viet. e. 32, 
does nut apply to cases where liquidators 
have determined a loss upon the expiration 
of a class, and required the full amount ex
igible upon loans to be paid by borrowers ; 
that, notwithstanding that the liquidation 
proceedings deprived the directors of the ex
ercise of their powers as to the determination 
of the condition of the affairs of a class, and 
the exaction of further payments when ex
igible in such cases on tin* expiration of a 
class, the resolution of the liquidators deter
mining a deficit in the borrower's class and
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requiring full payment of all sums exigible 
under bis deed of obligation was sufficient to 
constitute a valid right of action against the 
borrower for the amount of the balance of 
principal money loaned together with the In
terest and bonus instalments remaining due 
thereon according to the terms and conditions 
of bis deed of obligation. Held, further, af
firming the decision of both courts below (Q. 
li Q B. •'•ill that, in an action where no 
special demand to that effect lias been made, 
flic court cannot declare the nullity of n 
deed of transfer alleged to have been made 
in contravention of the provisions of art. 
1484 of i he Civil Code. (hint in v. Sansterrc,

VACATION.

1. Lapse of lime for appeal — Delay in 
#eltl> nit nt uf niih n 1rs a! iii nf jinlymt nt
Special rule in Quebec raxes.]- Where any 
substantial matter remains to be determined 
on the settlement of the minutes, the time 
for appealing to the Supreme Court of Can
ada will run from the entry of the judgment, 
otherwise it will run from the date on which 
the judgment is pronounced.—In the Pro
vince of Quebec the time runs in every case 
from the pronouncing of the judgment. 
O’Sullivan v. II art y ; Kelt ne v. /tarty, xiii.,

li. Appeal — Time limit — Commencement 
of—Pronouncing or entry of judgment—Se
curity—Extension of time—Order of judge— 
Vacation—If. S. C. c. 133, ss. Jt0, !f2, l/ti.]— 
The delay of sixty days for appealing to the 
Supreme Court of Canada, prescribed by s. 
4o to the Supreme and Exchequer Courts Act, 
is not suspended during the vacation of the 
court established by the rules. News Print
ing Co. v. Macrae, xxvi., (105.

VALUABLE SECURITY.

Larceny of unstamped note—32 <0 33 Viet,
c. 21 (/>.)

See Criminal Law, 1.

VENDITIONI EXPONAS.

See Kxkvl'TIox—Sheriff.

VENDOR AND PURCHASER.

l Appeal. 1. 2.
2. Contract, 3-17.
3. Mistake. 18-20.
4. Rescission, 21-29.
T». Specific Performance. 30-30.

1. Appeal—Vendor and Purchaser Art—
Deference to mastir \tlinisxitin of eridenee 
Appeal from certificate I'inal judgment If. 
S. C. e. I.là, s. !'i. i cl |- Where a master, on 
a reference under the Vendor and Purchaser

Act to settle the title under a written agree
ment for a lease, ruled that evidence might 
be given to shew what covenants the lease 
should contain, an appeal does not lie to the 
Supreme Court from the judgment affirming 
such ruling, it not being a final judgment and 
I he case not coming within the provisions of 
s. 24 (c) of the Supreme and Exchequer 
Courts Act relating to proceedings in equity. 
<»wynne. J., dissenting. Canadian Pacific Hu 
Co. v. City of Toronto, xxx., 337.

See 27 Ont. App. It. 54.
2. Title to land Legal warranty —Descrip

tion- -Plan of subdivision—Accession—Trou- 
bits ilt droit -Eviction-Issues on appeal - 
Port ii s, I A part y called into a petitory ac 
tion, to take up the fait et eaust of the de
fendant therein, as warrantor of the title, 
may take up the defence for the purpose m 
appealing from judgments maintaining hoi. 
the principal action, and the action in war
ranty. although lie may have refused to do >•• 
in the court of first instance, but. should the 
appellate court decide that the action in war 
rant y was unfounded it is ipso facto ousted 
of jurisdiction to entertain or decide upon tin
nier it a of the principal action. (See Q. It. 
10 i j. 1$. 245.) Monarque v. lianque Jacques 
Cartier, xxxi., 474.

Sec Title to Land, 125.

2. Contract.

3. Specific performance— Contract—Signa
tare of vendor—Subsequent letters—Statute 
of Era lids. 1 — Land was sold by auction, tl • 
particulars and conditions of sale not disolo
ing the vendor's name. The contract was 
signed by tin- purchaser, but not by the vendor 
or the auctioneer. Subsequently, in cons, 
quence of delays on the part of the purchaser, 
the attorneys for the vendor (one of whom 
was the vendor himself i wrote in the course 
of a correspondence which ensued “ He S.’s 
purchase we would like to close this." And 
referring to certain representations in the ad
vertisements of the sale : “ They were not
made part of the contract of sale. . . .
Have the goodness to let us know whether tl 
vendee will pay cash or give mortgage. If 
the latter we will prepare ii at once and send 
you draft for approval and, on a subsequent 
occasion ; "He S.’s purchase. Herewith please 
receive deed for approval,” and on anoi!,.-r 
occasion the vendor himself wrote “ 1 shall 
take immediate steps to enforce the contra. •" 
Held, affirming the judgment appealed I 
(28 Gr. 207; S Ont. App. It. 101). that ihe 
conditions of sale together with the corres|...n- 
dence were sufficient to constitute a com;•!-te 
and perfect contract between the vendor 
purchaser within the Statute of Frauds. 
tT It on oboe v. Stammers, xi., 358.

4. Sale of land—Sale subject to mortanoe 
—Indemnity of vendor- Special agrerim 1 
Purchaser trustee for third parly.] — I 
agreed in writing to sell land to C. F. . 
oiliers subject to mortgages thereon, C. !'. 
hold same in trust to pay half the pv 
to L. F. and (lie other half to himself a 
associates. When the agreement was m i l. 
was understood that a company was :•• 
formed to take the property, and befm t 
transaction was completed such company w 
incorporated and L. F. became a member, i

Held
that 
•*:«» d 
provi 
•>.v p 
" >n tr

Curb,

W' litly , 
JP"ri„0„
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ceiving stock ns part of tlie consideration of 
his transfer. C. F. tiled a declaration that 
Iv held the property in trust for the company, 
hut gave no formal conveyance. An action 
having been brought against L. F. to recover 
interest due on a mortgage against the pro
perty, Ç. F. was brought in as third party to 
Indemnify L. F., his vendor, against a judg
ment in said action. Ihld, reversing the de
cision appealed from. Taschereau and King, 
.r.l„ dissenting, that the evidence shewed that 
i lie sale was not to C. F. as a purchaser on 
bis own behalf but for the company, and the 
company and not F. was liable to indem
nify the vendor. Fraser v. Fairbanks, xxiii., 
T9.

r>. Kale of limber—Delivery Time for pay
ment- Frt mature action.]—lty agreement in 
writing I. agreed to sell and the V. II. L. Co. 
to purchase several lots of timber to be de
livered " free of charge where they now 
lie within in days from the time the 
ice is advised as clear out of the har
bour, so that the timber may be counted 
. . . Settlement to be finally made inside
of du days in cash less 2 per cent, for the di
mension timber which is at John's Island.” 
Ifehl, affirming the decision appealed from, 
that the last clause did not give the purchaser 
30 days after delivery for payment; that it 
provided for delivery by vendor and payment 
by purchasers within 30 days from date of 
contract: and that if purchasers accepted the 
timber after expiration of 30 days from such 
date, an event not provided for in the con
tract, an action for the price could be brought 
immediately after the acceptance. Victoria 
Harbour Lumber Co. v. Irwin, xxiv., 007.

0. Special tax—Ex post facto legislation— 
Marrant y—Double tar.] — Assessment rolls 
were made by the City of Montreal under 27 
& 28 Viet. c. 00 and 20 & 30 Viet. c. 30, ap
portioning the cost of local improvements on 
lands benefited. One of the rolls was set 
aside as null and the other was lost. The 
corporation obtained power by two special 
A' is to make new rolls, but in the meantime 
the property in question had been sold and 
conveyed by a deed with warranty containing 
a declaration that all taxes both special and 
general lmd been paid. New rolls were subse
quently made assessing the lands for the same 
improvements and tin* purchaser paid the 
taxes and brought notion against the vendor 
i" recover tin1 amounts so paid. Held, affirm
ing the judgments appealed from, Gwynnc. J.. 
dissenting, that as two taxes could not both 
exiM for the same purpose at the same time, 
and the rolls made after the sale were there
fore the only rolls in force, no taxes for the 
l0|.d improvements had been legally imposed 
till after I lie vendor bad become owner of the 
lands, and that the warranty and declaration 
I'.v the vendor did not oblige her to reimburse 
'he purchaser for the payment of the special
a - apportioned against the lands subse

quently to the sale. Banque Ville Marie v. 
Morrison, xxv., 289.

7. Agreement for sale of laml 1 ssignment 
<f( < Prim /ml "ml SU Dt - -a/;....

ir°»i terms of agreement—(living time—Cre- 
wriving surety of rights Secret deal- 

'''!>* with principal — It el ease of lands — 
Amaru of interest- Vocation — Discharge of 

I *tircfj/.]—An agreement for sale of specified
I 1 'ts of land in consideration of a price payable
II ti'tly in cash and partly by deferred instal

ments on dates specified was subject to pay
ments being made in advance of those dates 
under a proviso that ** the company will dis
charge any of said lots on payment of tin- pro
portion of the purchase price applicable on 
each." The vendee assigned a 1 bis interest in 
the agreement to a third party by assignment 
registered in the vendors" oltice and at the time 
there were several conversations between the 
three parties as lo the substitution of the as 
signee as purchaser of the lots in the place 
of the original vendee. The vendors after
wards accepted from the assignee several pay
ments upon Interest and upon account of the 
principal remaining due from time to time as 
lots and parts of lots were sold by him. and 
without the knowledge of the vendee arranged 
a schedule apportioning the amounts of pay 
monts to lie made for releases of lots sold 
based on their supposed values, and in fact 
released lots and parts of lots so sold and con
veyed them to sub-purchasers upon payments 
according to the schedule and not in the ratio 
of the full number of lots to the unpaid bal
ance of the price and without payment of all 
interest owing at the time sales were made. 
The vendors charged the assignee with and 
accepted from him compound interest and also 
allowed the assignee an extension of tune for 
payment of interest overdue and thus dealt 
with him in respect to the property in a man
ner different from the provisions of the agree 
ment in reference to the conveyance of lot 
to sub-purchasers. ID Id. that the dnalin 
between the vendors and the assignee did - 
effect a novation by the substitution of n 
ns debtor in the place of the original vi 
or release the vendee from liability un ie 
original agreement. H id, also, that -rh
the course of dealings did not change rela
tion of the parties to that of prinei, il credi
tor. debtor and surety, that notice to the ven
dors of the assignment and their knowledge 
that the vendee held the land ns security for 
the performance of the assignee's obligations 
towards him, bound the vendors so to deal 
with the property as not to offert its value 
injuriously or impede him in having recourse 
to it as a security —In a suit by vendor 
against vendee to recover interest overdue, 
equitable considerations would seem to bo sat
isfied by treating the company ns having got 
from the third party on every release of a 
part of a lot the full amount that they ought 
to have got. from him on n release for an en re 
lot, and as having received on each transfer 
all arrears of interest.—In the absence of any 
sure indication in the agreement, the ratio of 
apportionment of payments for the release of 
lots sold should be established by adopting the 
simple arithmetical rule of dividing the 
amount- of the deferred instalments stated in 
the agreement by the total number of lots 
mentioned therein, .ludi’inent appealed from 
(22 Ont. App. li. 131 i affirmed. Wilson 
v. Land Security Co., xxvi., 149.

8. T'npaid vendor - — Conditional sale—Sus- 
pensire condition — Moi rabies incorporated 
with freehold—Immoveables Ini destination — 
Hypothecary charges l rts. 37.7 et seq. C. C.] 
—An agreement for sale of moveables, where
by. until the whole of the price shall have been 
paid, the property in the thing sold is re
served to the vendor is a valid suspensive 
condition.- In order to give moveable property 
the character of immoveables by destination, 
it is necessary that the person incorporating 
the moveables with the immoveables should he. 
at the time, owner both of the moveables and



1491 VENDOR AND PURCHASER.

of the real property with which they are so 
incorporated. Laine v. Belaud (20 Can. S. C. 
U. 4101 : and Filialrault v. Goldie (Q. R. 2 
Q It. 3f,Si distinguished.—Judgment appealed 
from (Q. It. 5 Q. B. 12."*) affirmed, (lirounrd, 
J.. dissenting. Banque d'Hochelaga v. Watcr- 
ous Engine Works Co., xxvii., 400.

0. Materials for railway—Rolling stock— : 
Immoveables hg destination — I'rioritu of 
mortgage—PrirUrged claim—Unpaid vendor \ 
—Immoveables bg destination Arts, 
lim. inns. mo. 20n C. C.-Current earn 
tags Current expenses.]—In virtue of a 
trust conveyance granting a first mortgage , 
executed under 4.°» & 44 Viet. c. 40. and 4-t J 
iV 15 e. IS (Que ), the trustees took 
possession of a railway. In actions against i 
tile trustees in possession, by appellants for j 
the price of cars and rolling stock used for | 
operating the road, and for work done, and i 
materials delivered to the company after the 
trust deed, but before trustees took possession. 
Held, 1. affirming the judgments appealed I 
from IM. !.. It. <; u. it. 77. HI i. that tIn- 
trustees were not liable. 2. That the appel- ' 
lants lost their privilege of unpaid vendors I 
of the cars and rolling stock as against the j 
trustees, because such privilege cannot be ex- i 
ercised when moveables become immoveables 
by destination, as was the result with regard i 
to the cars and rolling stock in this case, and 
the immoveable to which the moveables are 
attached is in the possession of a third party 
or is hypothecated. 3. Rut even considered 
ns moveables such cars and rolling stock be
came affected and charged by virtue of the 
statute and mortgage made thereunder as se- 1 
curity to the bondholders, with priority ove* 
all other creditors, including the privileged 
unpaid vendors.—Per Gw.vnne. J.. the appel
lants might be entitled to an equitable decree, 
framed with due regard to other necessary 
appropriations of income in accordance with 
the provision of tin- trust indenture, auth
orizing payment by the trustees “of all legal j 
claims arising from the operation of the rail- ! 
way including damages caused by accidents i 
and all other charges.” but such a decree , 
could not he made in the present action.— | 
Per Strong. .T., ()un r<. Whether tin* prin- j 
ciple as to the applicability of current earn- J 
ings to current expenses, incurred cither j 
whilst or before a railway conies under the I 
control of the court, by being placed at the 
instance of mortgagees in the hands of a re- j 
reiver, in preference to mortgage creditors : 
whose security has priority of date over the 
obligation thus incurred for working expenses, 
should be adopted by courts in this country? 
Wallbridge v. Farwell : Ontario Car and 
Foundry Co. v. Farwell. xviii.. 1.

10. Construction of deed—Title to lands— 
Ambiguous description—Evidence to vary or 
explain deed—Possession—Conduct of parties 
—Presumptions from occupation of premises

l rts. mm. n.is. i iys.1 ir,no c. c.—
47 Viet. r. S7. s. .1 (/».»; }N ,1 i0 I iet. e. ÔS 
s. .7 ( />. i - Viet. e. 20 ( Q.) 1—By a deed 
made in August. 1882. the appellant, ceded to 
the Government of Quebec, who subsequently 
conveyed to the respondent, an immoveable 
described as part of lot No. 1037. in St. 
Peter's Ward in the City of Quebec, situated 
between the streets St. Paul. St. Roeli. Hen
derson and the River St. Charles, with the 
wharves and buildings thereon erected. The 
respondents entered into possession of the 
lands by virtue of said deeds and remained
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in possession for twelve years, without object
ing to the boundaries. They then brought an 
action to have it declared that, by the propei 
construction oi the deeds, an additional strip 
of land and certain wharves were included 
and intended to be transferred. They con
tended that the description in the deed was 
ambiguous, and that Henderson street as a 
boundary should be construed as meaning 
Henderson street extended, and they sought i•• 
establish their case by the production of cer
tain correspondence which had taken pla< 
between the parties prior to the execution oi 
the deed of August. 1882. Held, reversing 
the judgment of the Court of Queen’s Rem n 
for Lower Canada, the Chief Justice and 
King. .1.. dissenting, that the words "II.' 
derson si reel " as used in i lie deed must t 
construed in their plain natural sense a< 
meaning the street of that name actually < s 
isting on the ground : that the correspondence 
was not shewn to contain nil the negotiation 
or any finally concluded agreement, and could 
not be used to contradict or modify the deed 
which should lie rend as containing the ma
tured conclusions at which the parties 
finally arrived: that the deed should be in
terpreted in the light of the conduct of tic- 
parties in taking and remaining so long in 
possession without objection, which raised 
against them a strong presumption, not onh 
not rebutted but strengthened by the facts in 
evidence: and that any doubt or ambiguity 
in the deed, in the absence of evidence to 
plain it. should be interpreted against the 
vendees, and in favour of the vendors, fill 
of Quebec v. Xorth Shore /*’;/. Co., xxvii. 
102.

11. Delivery — Retention by grantor -- 
Presumption—Rebuttal.]—The fact that a 
deed, after it has been signed and sealed la
the grantor, is retained in the hitter’s p..< 
session is not sufficient evidence that it wa- 
never so delivered as to take effect as a duty 
executed instrument.—The evidence in favour 
of tlie due execution of such a deed i< put 
rebutted by the facts that it compromised all 
the grantor's property, and that while it pro
fessed to dispose of such property immedi
ately the grantor obtained tlie possession ami 
enjoyment of it until bis death. Judgm-on 
appeal- d from (31 X. S. lten. 333) revet .1 
Zwicker v. Zwicker. xxix.. 527.

12. Legal warranty — Description — Plus 
of subdivision—Change in street line— 1. 
sion—Arts. 1.106. 1-108, l,r>20 C. C.—Art' I 
fill. 787. 168 C. P. (J. — Troubles de droit- | 
Eviction 1—A vendor of land, described 
cording to an existing plan of subdivision, 
with customary legal warranty, is not 
obliged to defend the purchaser against trou
bles resulting from the exercise subsequent!', 
by municipal authorities, of powers in r<--p'vf 
to the alteration of the street line. (S<-e
R. 10 Q. R. 245.) Monarque v. Ita .»</«■■ 
Jacques-Cartier, xxxi., 474.

13. Consignment of goods—Condition ns to 
payment—Breach—Purchaser for value.

See Sale, 33.
14. Contract of sale — Contre lettre- U" I 

lule sale—Deed for security — Principal J

See Contract, 227.
15. Purchaser of lease for lives—Rcf/istrfI 

Act—Protection.
Sec Lease. 31.

■ /) . • I/o 
I u""*sioii 
I V""t pu
l-f.fi

l«k...
Wick,
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30. Property, real ami personal — Immove
ables by destination—Moveables incorporated 
with freehold — Severance from realty—Con
tract—Resolutory condition—Conditional sale 
—Hypothecary creditor — I n pa id vendor—f 
C. arts. 379, 2017, 2033, 208,j, 2039.

Sec Contract, 66.

17. Deed of lands—Riparian rights—Itu'tid
ing dams—Penning back ira ter—Warranty— 
Improvement of watercourses — Art. 5535 R. 
S. (J.—Arbitration—Condition precedent.

See Hivers an» Streams, 0.

3. Mistake.

IS. Sale of lands—Mortgage—Verbal agree
ment—Subsequent deed — Misrepresentation 
by vendor — Procedure—Refusal to postpone 
hearing—Absence of material witness.]—W. 
entered into negotiations with S. to purchase ' 
a house which defendant was then erecting, 
and alleged that the agreement was that he 
should take the land at the market price and 
the materials and work done at its value. A 
deed and mortgage were subsequently exe
cuted, the consideration being stated in both 
at $5,926. The bill charged that 8., In bad 
faith, and taking advantage of W.'s ignorance 
of such matters, and misplaced confidence, in
serted in the mortgage a larger sum than a 
fair and reasonable market value of the lands, 
and of materials used and work done to house 
and premises, and he prayed for an account.
S. was unable to he present at the hearing, 1 
and applied for a postponement, on an alii- i 
davit that he was a material witness on his 
own behalf, and that it was not safe for him, 
in his state of health, to travel from Ottawa i 
to Winnipeg. Dubue, J.. refused postpone
ment. on the ground that the court was only 
asked now to decree that the account should j 
be openly and properly taken, and the amount 
ascertained, which would be done by the mas- 
ter if the court should so decide, and that de
fendant would then have an opportunity of 
being present, and that he was not necessarily J 
wanted at the hearing; and, upon hearing 
evidence, made a decree in favour of the plain
tiff. and directed an account to be taken.—
I nder s. 6, Supreme Court Amendment Act. 
1871), an appeal was allowed direct as there 
were then only two judges on the bench in 
Manitoba, the plaintiff (Chief Justice of 
Manitoba ) and Dublin, J., from whose decree 
the appeal was sought. ( See Practice ok 
Si creme Court. No. 184, col. 1124. ante.) 
lit Id. that under the circumstances the j 
ins,, ought not to have been proceeded with 
in absence of appellant, and without al
lowing him the opportunity of giving his evi- 
diMire. — Per It itch ie. C.J., and Strong and 
< ivy une, .1.1.. that on the merits there was no 
ground shewn to entitle the plaintiff to relief. 
—-/’(»• Ritchie, C.J.. and Strong. J., that the 
bill upon its face alleged no ground sufficient 
m equity for relief, and was demurrable. 
Schultz v. Wood, vi.. 585.

1». Mortgage — Description of property— 
Ofim.vioii by mistake—Rectification — Suhse- 
1""it purchase—Conditions—.Yotice — Pur- 
tlissi r for valuable consideration — Equit- 
0hie charges — Chattel real — Estoppel.] ! 
~~M. X- B., owners of village lots, were in 
possesion of an adjoining water lot in a j 
lake, the title being in the Crown and to 
which, according to the practice of the Crown 1

Lands Department, they had a right of pre
emption. On it they erected a mill on crib- 
work built on the bottom of the lake. A 
mortgage to It. of the village lots and other 
lands was intended to comprise the water lot 
and mill which were omitted by mistake of the 
solicitor who prepared the instrument. M. X 
B. afterwards executed separate instruments 
in the form of a chattel mortgage purporting 
to mortgage chattel property and the mill to 
other persons.— M. X It. became insolvent,

I assigned for 'lie benefit of creditors and the 
assignee sold at auction all their property in
cluding the mill, by sale subject to printed 
conditions, one of which was that as all the 

j information relating to title was set out in the 
schedules, stock list and inventory, the vendor 
would not warrant the correctness of the same 
and that no other claims existed “ but the 
purchaser must lake subject to all claims 
thereon, and whether herein mentioned or not, 
and subject to all exemptions in law." These 
conditions were signed by the purchasers, to 
whom the assignee executed a conveyance. 
Before the sale the assignee had procured the 
two last above mentioned mortgages executed 
by M. X B. to lie paid off by a person who 
advanced the money and he took an assign
ment. to himself after the sale paying the 
amount of the purchase money. The convey
ance to the purchasers at the sale purported 
to lie made in pursuance of all powers con
tained in these mortgages.—It., mortgagee of 
the village lots, brought action to have his 
mortgage rectified so as to include the water 
lot and mill property omitted by mistake. 
The purchasers at the auction sale set up the 
defence of purchase for valuable consideration 
without notice. Held, affirming the judgment 
appealed from. Gwynne and Patterson. J.T., 
dissenting, that there being ample evidence to 
establish, and the trial judge having found, 
that the mortgage was intended to cover the 
wafer lot and mill, and that the purchasers had 
notice of H.’s equity before paying the pur
chase money ami taking a conveyance, these 
facts must lie taken to lie established anil the 
findings deemed final on this appeal Held, 
per Strong. J. 1. The water lot and mill 
thereon were capable of being mortgaged as 
real estate and might, in equity, be dealt with 
by an instrument in form of a chattel mort
gage if sufficiently described, and the descrip
tion " mill property ” in the mortgages in 
question would pass the land covered with 
water on which the mill was erected. 2. In 
the case of charges upon equitable property 
where the legal estate is outstanding the de
fence of purchase for valuable consideration 
without notice is. in general, inapplicable, the 
rule being that all such chargea take rank ac
cording to priority in point of time, but R., 
not having an actual charge but merely an 
equitable claim for rectification such defence 
was not precluded. 3. The purchasers at the 
sale could not set up want of notice in them
selves and their immediate grantors without 
shewing that the original mortgagees, in whose 
shoes they stood, were also purchasers for valu
able consideration without notice. 4 By the 
condition of sale which they signed the pur
chasers incapacitated themselves from setting 
mi this defence. I'tterson Lumber Co. v. 
Rennie, xxi.. 218.

20. Principal and agent—Mistake — Con
tract — Agreement for sale of land — Agent 
exceeding authority —- Specific performance— 
Findings of fact.]—Where the owner of lands 
was induced to authorize the acceptance of
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an offer made by a proposed purchaser of cer
tain lots of laud through an incorrect repre
sentation made to her and under the mistaken 
impression that the offer was for the purchase 
of certain swamp lots only whilst it actually 
included sixteen adjoining lots in addition 
thereto, a contract for the sale of the whole 
property made in consequence by her agent 
was held not binding upon her and was set 
aside by the court on the ground of error, as 
the parties were not ad idem as to the subject 
matter of the contract and there was no actual 
consent by the owner to the agreement so 
made for the sale of her lands -Judgment 
appealed from l 111 X. S. Rep. 17-) reversed. 
Murruy v. Jenkins, xxviii., 505.

4. Rescission.

21. Sale of land — Representations as to 
boundaries — Description- -Executed eonlrnel

Deficiency i ra ml Compensation.] The 
plaintiff filed a bill in which it was prayed 
( 1 ) That a contract lx> rescinded on the 
ground of fraud; or (2) compensation award
ed for alleged deficiency in the quantity of land. 
The Vice-Chancellor found no fraud proved as 
against the vendor, and refused to set aside 
the contract, but thought that the vendor had 
agreed to sell an acre to be measured from a 
travelled road and did not own part of the 
land which he agreed to convey, and he de
creed compensation for the deficiency.—The 
Court of Appeal for Ontario agreed so far as 
fraud was concerned, but differed as to com
pensation, holding that after a contract had 
been perfected by conveyance a bill for com
pensation on account of defects could not be 
maintained ; that after conveyance the pur
chaser is confined to his remedy upon the ’ 
covenants, or, in a proper case, where lie ap
plies promptly, to a rescission of the contract 
(Follis v. Porter, 11 (Ir. 4421. If. therefore, 
it. would be inequitable to decree rescission, 
the bill ought to have been dismissed. But 
such a decree was not warranted by the evi
dence.—The Supreme Court of Canada af
firmed the judgment appealed from, Henry, J.. 
dissenting Penrose v. Kniqlit, Cass. Dig. (2 
ed.) 776.

22. Sale of land—Sale by auction—11 reach \
of agreement as to title — Determination of 
contract.'] — W. bought property at auction 
signing an agreement to pay 1ft % of price 
down and balance on delivery of deed. The 
ancti.... ser’s receipt for the l" 'so paid stat
ed that the sale was on the understanding that
ft good title in fee simple clear of all incum
brances up to the first of the ensuing month 
was to be given to W., otherwise his deposit 
to be returned. After the date so specified, 
W.. not having been tendered a deed which he 
would accept, caused vendor to he notified 
that he considered the sale off and demanded 
re-payment of bis deposit. In renly vendor 
wrote that all the auctioneer had been in
structed to sell was an equity of redemption ; 
in the property; that W. was aware that j 
there was a mortgage on it and had made nr- ! 
rangements to assume it ; that a deed of the 
equity of redemption had been tendered to I 
W. ; and he was required to complete bis pur- j 
chase.—In on action to recover the deposit, 
field. reversing the decision appealed from 
(20 N. S. Rep. 472), that the vendor having 
repudiated the agreement. \\\. being entitled 
to ft title in fee clear of incumbrance, and not j

bound to accept the equity of redemption, he 
could at once treat the contract as rescinded 
and sue to recover his deposit. Wrayton \. 
Saylor, xxiv., 295.

23. Sale of leased premises—Termination of 
lease —• Damages Art. JOGS U. V. \ — The 
Court of Queen's Bench reversed the trial 
court, and held, that the purchaser of real 
estate, to be delivered forthwith, could not re
quire the vendor to eject the tenants, the ex 
istciice of leases being no impediment to im
mediate delivery of the premises sold, «and 
every sale being subject to existing leases m.
to i m- ........... . i in- v\|>iiat .......... ihe current
term, and further, that, if the purchaser re
fused to carry out the agreement for sale on 
the ground of the existence of such leases, le 
could not have the sale set aside (rescilic< i, 
with damages against the vendor.—The Su
preme Court of Canada affirmed the judgnnn 
appealed from for the reasons stated I Q R. 7 
Q. B. 293), and dismissed the appeal with 
costs. Alley v. Canada Life Assur. Co., 14th 
June, 1898; xxviii., 008.

24. Contract — Rescission—Innocent me 
representation—Common error—Sale of la ml 
—Failure of consideration.] —• An exeeute>| 
contract for the sale of an interest in Ian 
will not be rescinded for mere innocent mi - 
representation. -But where, by error of Inn 
jarties and without fraud or deceit, there has 
>een a complete failure of consideration a 

court of equity will rescind the contract an.I 
compel the vendor to return the purclia-■ 
money. Thus where, on the sale of a minim: 
claim, it turned out that the whole proper!.\ 
sold was included in prior claims whereby iln- 
purchaser got nothing for his money the eon- 
tract was rescinded though the vendor neteil 
in good faith and the transaction was 
from fraud. Judgment appealed from \> 
C. Rep. 295) affirmed. Cole v. Pope, xxiv. 
291.

25. Sale of land—Misrepresentation by 
dor- Estoppel.\—A vendor of land who 
fully mis-states the position of the boundary 
line and thereby lends the purchaser to be
lieve that lie is acquiring a strip not im l : : I 
in the deed, is estopped from afterward* 
claiming such strip as his own properly 
Judgment appealed from (31 N. S. Rep. Jo-1 
reversed. Zwickcr v. Feindel, xxix., 51ft.

20. Artifice — Misrepresentation Con
sideration of contract — Error — Laeh• — 
Possession and administration—Ratifiée »
U aim Estoppel iris. 968, 993. tO 
C. ('.|—B. having a hotel scheme uml pro
motion. agreed to purchase an old 1mi ding 
from It. in order to prevent it falling h ' the 
hamls of persons who might use 
brewery and thereby cause a nuisau -uni 
ruin his enterprise. R. hv falsely repre ii"- 
thnt be bad a serious offer for the pur. a-a» or 
lease of the property for the purpoi- of n 
brewery, induced B. to close on his am uvmt 
and take a deed of the property, the ' incur 
of the price being deferred. On di~ .',o1 
the falsity of these representations B , nil. j 
It. that he repudiated the contract and >'itnl 
him to bring an action to test its \ diy n 
he was unwilling to give a release 
back the property. The vendor del 
time in taking action for the recover. <>t d.ie 
price and. in the meantime, B. remained in 
possession and collected the rents. II• '<1. that, 
under the provisions of the Civil Code, as the
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vendor had made false representations which 
deceived the purchaser as m the principal 
consideration for which lie contracted, he 
could urn recover; that the purchaser had a 
right to have the contract rescinded on the 
ground of error ; that, under the circum
stances. the delay in bringing the action could 
not be imputed as laches of the defendant, nor 
waiver of his right to have the contract set 
aside, and that defendant’s administration of 
the property in the meantime could not he 
construed as ratification of the contract, liar- 
nurd v. Iticudeau. xxxi, 234.

27. Provincial grant—Foreshore of harbour 
—Conveyance by grantee- Dower — Traverse 
of vendor's title- \ct eon tinning title list ap
pel Pleading.] After the B. V A. Act, 
1807, came into force the Government of 
Nova Scotia granted to S. part of the fore
shore of the harbour of Sydney. C. B. S.
«onveyed tins lot through the C. B. Coal <'<>. 
to defendant. S. having died, his widow 
brought action for dower, to which the com
pany pleaded that tin- grant i" 8. was void, 
i lie property being vested in the Dominion 
Government. Held, affirming the judgment 
appealed from (23 X. S. Hen. 214). Strong 
anil Gwynne, JJ„ dissenting, that the company 
having obtained title to the property from S. 
they were estopped from saying that his title 
was defective.—Per Strong and Gwynne, J.T., 
dissenting. The conveyance by S. to the ( ’. B. 
Coal Co., was an innocent conveyance by 
which S. himself would not have been es
topped and. as estoppel must be mutual, 
neither would his grantees. There were no 
recitals in the deed that would estop them and 
estoppel could not lie created by the cov
enants. — After the conveyance to defendant 
an Act was passed by the Legislature 
ni Nova Scotia ratifying and confirming the 
title ot defendant to all property of the 
r. B. Coal Co. Held, that if the legislature 
could by statute affect the title to this pro
perty which was vested in the Dominion 
Government it had not done so by this Act 
in which the Crown is not expressly named. 
Moreover the statute should have been plead
ed by défendant. Sydney ami Lonisburg Coal 
«in/ l{g. Co. v. Sword, xxi., 152.

-'v Misrepresentations - Iteseisxion of d-< 
Recovery of price—Joint liability.]- May 

filed a bill to set aside a sale of land de
scribed in the deed to him as block No. 55. 
containing 52 lots according to plan register
ed. alleging conspiracy and false and fraudu
lent misrepresentations effected under the fol
lowing circumstances :—McL. and Me A. were 

ted in n contract for the purchase of 
3 blocks of land containing 52 lots each, amt 
Med,, with McA.’s consent and sanction came 
to Toronto to sell the land. In Toronto G. 
met McL. and agreed to find purchasers, G.

’ «et any money over $100 per lot. G. so
il'll May to purchase, stating that he had 

'••cured the lots for a very short time at $150 
l"/r lot. but that right was contingent upon 
his taking all the lots contained in .1 blocks 
offered, and represented that one block faced 
M Vhillips street. May said he would pur
chase provided G.. D. and he were co-part- 
uers or joint investors in the three blocks. 
An agreement was signed to that effect, but 
it was ultimately agreed that May should 
pay for and take the conveyance to himself 
(|f block 33 at $150 per lot. G. filled up a 
ronwynnee which had been signed in blank 
by McL. of lot 35 from Me A. to May, and

induced him to accept it without further In
quiry by producing and delivering a guar
antee from McL., that lie had a power of 
attorney from Me A . and that the plan was 
registered and title perfect. May paid $5,200 
cash and gave a mortgage for $2,500. G. 
got $2,500 of this money. May subsequently 
ascertained that the block in question did not 
front on Mcl'hillips street, and that G. and 
D. were not joint investors with him. and 
that statements in the guarantee were false. 
May prayed I ha I the sale lie set aside, the 
portion of the purchase money already paid 
be re-paid to him. and that the mortgage 
given to secure payment of the remainder be 
cancelled. Held, reversing the Court of 
Queen's Bench for Manitoba, that the false 
and fraudulent representations made by (i. 
aid McL. entitled Ma v lu the relief prayed 
for against McA., McL. and G. jointly anil 
severally. May v. McArthur. 20 C. L. .1. 
248; 4 <’. L. T. 330; Cass. Dig. (2 ed.) 770.

20. Interdiction — Marriage laws—Author
ization by interdicted husband —Dower — Re
gistry laws sin riff's sale—W arranty Suc
cession—Renunciation—Donation.

Sec Title to Land, 111.

5. Specific Performance.

30. Agreement to pay interest— Delay—De
fault of vendor.] —Whore the contract is that 
“ if from any cause whatever.” the purchase 
money was not paid at a specified time, inter
est should lie paid from date of contract, the 
vendor is relieved from payment of such in
terest while the delay is caused by wilful de
fault of the vendor in performing obligations 
imposed upon him. — A contract containing 
such provision also provided for the payment 
of the purchase money on delivery of the con
veyance to he prepared by the vendor. A 
conveyance was tendered which the vendee 
would not accept, whereupon the vendor 
brought suit for rescission of the contract 
which the court refused, on the ground that 
the conveyance tendered was defective. lie 
then refused to accept the purchase money un
less interest from date of contract was paid. 
In action by vendee for specific performance. 
If eld. reversing the judgment appealed from 
( 11) Ont. App. It. 201 I. that the vendee was 
not obliged to pay interest from the time the 
suit for rescission was begun as. until it was 
decided, the vendor was asserting the failure 
of the contract, and insisting that lie had 
ceased to lie bound by it, and after the deci
sion in that suit he was claiming interest to 
which lie was not entitled, and in both cases 
the vendee was relieved from obligation to 
tender the purchase money.—By the terms of 
contract, vendor was to remain in possession 
until the purchase money was paid and re
ceive the rents and profits. 71eld. that, up to 
the time the vendor became in default, vendee, 
by his agreement, was precluded from claim- 
i"g rents and profits and was not entitled to 
them after that time as he had been relieved 
from payment of interest and the purchase 
money had not been paid.— tin the result the 
judgment appealed from MO Ont. App. R. 
201. affirming 21 O. H. 502) was varied and 
the appeal was allowed with costs). Hayes 
v. Finish y, xxlil.. 623.

31. Contract of sale — Interest payable by 
purchaser — Delay—Duty to prepare convey-
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once.]—A jierson in possession of land under 
u contrai t tor purchase by which he agreed to 
pay as soon as the conveyances were ready 
for delivery and interest thereon from the date 
of the contract is not relieved from liability 
for such interest unless the vendor is in wil- 
iul delimit in carrying out his part of the 
agreement and the purchase money is deposit
ed by the vendee in a bank or other place of 
deposit in an account separate from his gen
eral current account.—The vendor is not in 
wilful default where delay is caused by the 
necessity to perfect the title owing to some of 
the vendors being infants nor by tendering a 
conveyance to which the vendee took exception, 
but which was altered to his satisfaction while 
still in the hands of the vendors* agent as an 
escrow and before it was delivered. Fournier 
and Taschereau. JJ., dissenting.—A provision 
that the price is to be paid as soon as the con
veyance Is ready for delivery does not alter 
the rule that the conveyance should lie pre
pared by the purchaser. Fournier and Tas
chereau, JJ., dissenting. (10 Ont. App. It. 
501 reversed ). Stevenson v. Davis, xxiii., 
«29.

32. Agreement for sale of land—Objection 
to title—H7airrr—Lapse of time—Will—De
vise — Defeasible title — Rescission. ] — An 
agreement for sale of land provided that the 
vendee should examine title at his own expense 
and have 10 days from date of agreement for 
that purpose, nud should be "deemed to have 
waived all objections to title not raised with
in that time. Upon investigation of title by 
purchaser it appeared that the vendors derived 
title through one 1’.. a purchaser from one 
B. S., a devisee under a will by which the 
land in question was devised by the testatrix 
to her daughter, the said B. 8., and other 
land was devised to another daughter ; the 
will contained the direction that “ if either 
daughter should die without lawful issue the 
part and portion of the deceased shall re
vert to the surviving daughter,” and a gift 
over in case both daughters should die 
without issue. At the time of the agree
ment B. 8. was alive and had children. Ob
jection was taken to the title but not within 
10 days from date of agreement. Purchasers 
sued for specific performance. Held, revers
ing the judgment appealed from (21 Ont. App. 
It. 183). that although B. 8. took an estate 
in fee simple subject to the executory devise 
over in case she should die without issue liv
ing at her death, inasmuch as the purchaser 
would get a present holding title accompanied 
by possession, the objection taken did not go 
to the root of the title and was one to which 
effect could not be given, not having been 
taken within the time limited by the agree
ment. Armstrong et al. v. Nason; Armstrong 
et ul. v. Wright; Armstrong et ul. v. McClel
land, xxv., 2U3.

33. Spécifié performance — Laches — 
Waiver.]—The purchaser under contract for 
sale of land is not entitled to a decree for spe
cific performance by the vendor unless he has 
been prompt in the performance of the obli
gations devolving upon him and. always ready 
to carry out the contract on his part within 
n reasonable time even though time was not of 
its essence ; nor when he has declared his in
ability to perform his share of the contract.— 
The purchaser waives any objection to the 
title of the vendor;» he takes possession of 
the property and exercises acts of ownership 
by making repairs and improvements. (29 N.

8. Rep. 424 affirmed). Wallace v. Hesslein, 
xxix., 171.

34. Specific performance — Principal and 
agent—Sale of land — Authority to agent— 
Price of sale. J—M., owner of an undivided 
three-quarter interest in land at Sault Ste. 
Marie, telegraphed to her solicitor at that 
place, “ Sell it possible, writing particulars ; 
will give you good commission." C. agreed to 
purchase it for $tMK) and the solicitor tele
graphed M., “ Will you sell three-quarter in
terest sixty-seven acre parcel, Korah, for six 
hundred, half cash, balance year. Wire stat
ing commission.” M. replied, “ Will accept 
offer suggested. Am writing particulars ; 
await my letter." The same day she wrote 
the solicitor. " Telegram received. 1 will ac- 
cepl 9600, $900 cash and $800 with interest 
at one year. This payment I may say must 
lie a marked cheque at par for $300, minus 
your commission $15, and balance $300 se
cured." The property was incumbered to the 
extent of over $300 and the solicitor deducted 
this amount from the purchase money and sent 
M. the balance which she refused to accept, 
lie also took a conveyance to himself from the 
former owner paying off the mortgage held by 
the latter. In an action against M. for spe
cific performance of the contract to sell : 
Held, affirming the judgment of the Court of 
Appeal, that the only authority the solicitor 
had from M. was to sell her interest for $585 
net and the attempted sale for a less sum was 
of no effect. Held, further, that the convey
ance to the solicitor by the former owner was 
for M.'s benefit alone. Clergue v. Murrau. 
xxxii., 460.

[Leave to appeal refused, 21st July. 1903. 
in refusing the application for leave t«> ap 
peal, the Privy Council referred to Prince v. 
Gagnon (8 App. Cas. 103).]

35. Title to land — Agreement to conve/i 
land—Title under will — Restriction — Part 
performance—Special legislation—Compliance 
with terms of.]—The appeal was from a de
cision of the Court of Appeal for Ontario, 
affirming the judgment of the Queen’s Bench 
Division in favour of the plaintiff. Land was 
devised to Northcote with a provision in the 
will that he should not sell or mortgage it 
during his life, but might devise it to hi- 
children. Northcote agreed in writing to sell 
the land to Vigeon. who was not satisfied as 
to Northcote’s power to give a good title, and 
the latter petitioned under the Vendors and 
Purchasers Act for a declaration of the court 
thereon. The court held that the will gave 
Northcote the land in fee with a valid restric
tion against selling or mortgaging. [In re 
Northcote, 18 O. U. 107]. Northcote then 
asked Vigeon to wait until he could apply for 
special legislation to enable him to sell, to 
which Vigeon agreed, and thenceforth paid 
interest on the proposed purchase money. 
Northcote applied for a special Act which v 
passed giving him power, notwithstanding 11.»» 
restriction in the will, to sell the land and 
directing that the purchase money should be 
paid to a trust company. Prior to the pa-<- 
ing of this Act Northcote, in order to obtain 
a loan on the land, had leased it to a third 
party, and the lease was mortgaged, and 
Northcote afterwords assigned his reversion of 
the land.—In an action by Vigeon for speci
fic performance of the contract with her. de
fendant claimed that the contract was at an 
end when the judgment on the petition was 
given, and that if performance were decreed
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the amount due on the mortgage should be 
paid to him and only the balance to the 
trust company. — The Supreme Court held, 
affirming the decision of the Court of Appeal, 
that it was not open to Northcote to attack 
the decision of the Chancellor on the petition 
under the Vendors and Purchasers Act; that 
if it were, and that decision should be over
ruled, Vigeon would be all the more entitled 
to specific performance; that the evidence 
shewed the lease granted by Northcote to 
have been merely colourable and an attempt 
to raise money on the land by indirect means; 
and that the decree should go for specific 
performance, the whole purchase money to lie 
mid in to a trust company. Northcote v.
igeon, xxii., 740.

36. Sale of land—Agreement for sale—Mu
tual mistake— Reservation of minerals.]— 
The E. & N. Ry. Co. executed an agreement 
to sell certain lands to H., who entered into 
possession, made improvements, and paid the 
Mirclmse money, whereupon a deed was de- 
ivered to him which he refused to accept as 

it reserved the minerals on the land while the 
agreement was for on unconditional sale. In 
and action by II. for specific performance of 
the agreement the company contended that in 
its conveyances the word “ land " was always 
used ns meaning land minus the minerals. 
Held, reversing the judgment of the Supreme 
Court of British Columbia (6 B. C. Hep. 
228), Taschereau. J.. dissenting, that the con
tract for sale being expressed in unambiguous 
language, and H. having had no notice of any 
reservations, it could not he rescinded on the 
ground of mistake and he was entitled to a 
decree for specific performance. Holihs v. 
Esquimau and Nanaimo Ry. Co. xxix., 450.

(Leave was granted for an appeal to the 
Privy Council and, subsequently, on a com
promise between the parties, the appeal was 
dismissed for want of prosecution. (See Can. 
Caz. vol. xxxiii., p. 393).]

VENTE A REMERE.

Seire farias—Title to land—Annulment of 
letters patent—Tender—Sale or pledge—Con- 
eralment of material facts — Arts. 1274-1279 
R. S. Q.—Registration — Transfer of Crown 
lands—Art. 1007 C. P. Q.—Art. 1553 C. C.] —
A sale of land subject to the right of redemp
tion (vente, à réméré], transfers the title in 
the lands to the purchaser in the same manner 
ns a simple contract of sale. Salvas v. Vassal 
(27 Can. 8. C. It. 68) followed. The locatee 
"i certain Crown lands sold his rights therein 
*°. reserving the right to redeem the same 
within nine years, and subsequently sold tin1 
same rights to M.. subject to the first deed. 
These deeds were both registered in their pro
per order in the registry office for the division 
nnd in the Crown Lands Office at Quebec. M. 
paid the balance of Crown dues remaining 
unpaid upon the land nnd made an applica
tion for letters patent of grant thereof in 
which no mention was made of the former 
sale by the original locatee. In an action by 
snrr facias for the annulment of the letters 
patent granted to M. : Held. Taschereau. .T.. 
dissenting, that the failure to mention the 
rente à réméré in the application lor the 
letters potent was a misrepresentation nnd 
concealment which entitled the Crown to 
have the grant declared void and the |

letters patent annulled as having been is
sued by mistake and in ignorance of a ma
terial fact notwithstanding the registration 
of the first deed in the Crown Lands Office. 
Fonseca v. Attorney-General for Canada (17 
Can. S. C. It. 612) referred to. Held, fur
ther, Taschereau. J., dissenting, that it is not 
necessary that such an action should lie pre
ceded or accompanied by tender or deposit of 
the dues paid to the Crown in order to obtain 
the issue of the letters patent. The Queen v. 
Montminy, xxix., 484.

VENUE.

Change of—Increased expenses — Criminal 
trial—Pleading to indictment—Conviction.

See Habeas Corpus, 2.

VERDICT.

1. Appeal—Question of procedure—Verdict 
of jury—Weight of evidence.]—The Supreme 
Court of Canada refused to interfere with a 
decision of the Court of Appeal for Ontario 
in a matter of procedure, namely, whether a 
verdict of a jury was a general or special 
verdict.—The court also refused to disturb the 
verdict on the ground that it was against the 
weight of evidence after it had been affirmed 
by the trial judge and the Court of Appeal. 
Toronto Ry. Co. v. Hal four, xxxii., 231).

2. Negligence — Railway—Sparks from en
gine—Evidence—Findings of jury—Defective 
construction.] — Fire was discovered on J.’s 
farm a short time after a train of the Urand 
Trunk Railway had passed it drawn by two 
engines, one having a long, and the other a 
short, or medium, smoke-box. In an action 
against the company for damages it was 
proved that the former was perfectly con
structed. Two witnesses considered the other 
defective, but nine men, experienced in the 
construction of engines, swore that a larger 
smoke-box would have been unsuited to the 
size of the engine. The jury found that the 
fire was caused by sparks from one engine and 
they believed it was from that with the short 
smoke-box; and that the use of said box con
stituted negligence in the company which had 
not taken the proper means to prevent emis
sion of sparks. Held, affirming the judgment 
of the Court of Appeal (2 Ont. L. It. 6891, 
that the latter finding was not justified by 
the evidence and the verdict for plaintiff at 
the trial was properly set aside. -Jackson v. 
Grand Trunk Ry. Co., xxxii., 245.

3. Negligence—Machinery in mine—Defec
tin' construction—ltroximate cause of injury 
—Fault of fellow-workman—Defective ways, 
works and machinery—Verdict—Findings of 
fact—Practice.]—An elevator cage was used 
in defendants* mine for the transportation of 
workmen and materials through a shaft over 
eight hundred feet in depth. It was lowered 
and hoisted by means of a cable which ran 
over a sheave-wheel at the top of the shaft, 
and, to prevent accidents, guide-rails were 
placed along the elevator shaft and the cage 
was fitted with automatic dogs or safety- 
clutches intended to engage upon these guide- 
rails and hold the cage in the event of the 
cable breaking. The guide-rails were con-
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tinned only to n point about twenty feet be
low the ■heave-wheel. Un one occasion the 
enginemnn in charge of the elevator carelessly 
allowed the cage to ascend higher than the 
guide-rails and strike the sheave-wheel with 
such force that the cable broke and the safety- 
clutches failing to act. the cage fell a distance 
of over eight hundred feet, sinusite . through'a 
bulkhead at the eight hundred foot level and 
injured the plaintiff who was engaged at the 
work for which he was employed by the de
fendants about fifty feet lower down in the 
shaft. In an action to recover damages for 
the injury sustained, the jury found that the 
immediate cause of the injury was “the non- 
continuance of the guide-rails” which, in 
their opinion, “ caused the safety-clutches to 
fail in their action, and therefore allowed 
the cage to fall." Held, reversing the judg
ment appealed from (Il B. C. Hep. 02), that 
the verdict rendered in favour of the plaintiff 
ought not to have been disregarded, as there 
was sufficient evidence to support the finding 
of fa< t by the jury. McKelvcy v. Liltoi Min
ing Co., xxxii., 004.

4. Slander — Discretion of trial judge — 
Special vindictive damages — Assessment of 
damagt s InU rft r< a- < on appi at.

See Appeal, 205.

5. Setting aside — Entering new verdict— 
Hew trial—J7 Viet. c. 7. ss. 32. .if (Ont.) — 
.18 Viet. c. 11, ss. 20, 22, 38 (Ü.)—Jurisdic
tion of appellate courts.

See Appeal, 130.

0. Findings of fact—Judac's charge—An
swers by jury—Negligence—Evidence sufficient, 
on the whole, to warrant verdict.

See Railways, 101.

7. Irregularity at trial—It. S. C. c. lilt. *• 
2'id—Cured by verdict—Personation of juror.

See Criminal Law, 7.

S. Damages—Evidence—New trial—Public 
bridge—Repairs.

See Negligence, 189.

9. New trial—Damages—Evidence—Special 
injury—Remote or excessive damages—Negli
gence in care of streets.

See Negligence, 188.

10. Proof of accidental death—lVoivcr of 
condition in policy—Finding of jury—Verdict.

Sec Insurance, Accident, 7.

11. Operation of railway—Defective ways 
or plant—Lock on switch—Negligence—Evi
dence of facts—Findings of jury—Common 
law liability—Employer and employee—As
sessment of damages.

Sec Railways, 113.

12. Operation of tramway — Contributory 
negligence—Pleadings — Issues—Evidence — 
Verdict—New trial—Objections taken on ai>-

Sce New Trial, 82.

13. Evidence of possession — Finding of 
jury—Statute of Limitations.

See Title to Land, 88.

And see Findings of Fact—Judge—Jury.

VICE-ADMIRALTY.

See Admiralty Law.

VIEW.
1. Windows overlooking neighbour's pro

perty—Light and air—Long user—Prcsenp-

Sce Easement, 4.

2. Trespass—Windows overlooking adjoin
ing land—Boundary line—Evidence—H’airtr.

See Title to Land, 41.

VIOLENCE.

Sec Duress.

VIS MAJOR.

1. Fortuitous event—High wind — Negli
gence—Fall of wall after fire—Arts. 17. s.-s. 
2j, 1053, 1053, 1011 V. C.)—Where fire de
stroyed his house, leaving walls dangerous 
and defendant, knowing the fact, neglected t<> 
secure or support a wall or take it down, and 
some days after the fire it was blown down 
by a high wind and damaged plaintiff's house, 
defendant cannot shield himself under plea of 
vis major. Judgment appealed from (M. L. 
R. 0 Q. B. 4021 affirmed. Nordheimer v. 
Alexander, xix., 248.

2. Negligence — Driving timber — Servi
tude — Watercourses — Floatable rivers — 
Statutory duty — 53 Viet. c. 37 ((Juc.) — 
Riparian rights — Joint tort-feasors.J — The 
Rouge River, in the Province of Quebec, 
is floatable but not navigable, and is used 
by lumbermen for bringing down sawlog- 
to booms in which the logs are collected 
at tlie month of the river and distr 
buted among the owners. The plaintiff con 
structed a municipal bridge across the rivet- 
near its mouth where the collecting boom 
are situated. The defendant and a number of 
other lumbermen engaged in driving their log 
mixed together, down the river, did not plno- 
men at the bridge to protect it during the drh 
and took no precautions to prevent the forma
tion of jams of their logs at the piera oi 
railway bridge which crosses the river a short 
distance below the municipal bridge, nor did 
they break up a jam of logs which formed 
there, but they abandoned the drive before tin*
logs had ..... .. safely boomed at the rh
mouth. The River Rouge is subject to sudd' n 
freshets during heavy rains, and, on the 
occurrence of one of these freshets, the water' 
were penned back to the jam and a quantity of 
the logs were swept up stream with such fone 
that the superstructure of the municipal bridi-e 
was carried away. In an action by the muni
cipality to recover damages from the lumh' r- 
men, jointly and severally. Held, affirming tin1 
judgment appealed from, the Chief Justice and 
Sedgewiek, J.. dissenting, that, irrespectively 
of any duty imposed by statute, the proprie
tors of the logs were liable for actionable 
negligence on account of the careless manner 
in which the driving of the logs was carried <*n. 
and were jointly and severally responsible in 
damages for the injuries so caused. iM-f. 
further, that the right of lumbermen to flout
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timber down rivers and streams is not a para- | 
mount right but an easement which must be 
enjoyed with such care, skill and diligence as 
may be necessary to prevent injury to or in
terference with the concurrent rights of 
riparian proprietors and public corporations 
entitled to bridge or otherwise make use of 
such watercourses. Hard v. Township of 
Grenville, xxxii., 510.

VOTE, VOTER, VOTING.

See Election Law—Municipal Cobpora-

WAIVER.

1. Illegal assessment—Disputed tax—Pay
ment under protest to avoid process—Estop
pel.]—Payment under protest of disputed 
taxes in order to avoid summary execution 
does not preclude the party from afterwards 
taking proceedings to have the assessment 
quashed. Judgment appealed from (23 N. It. 
Rep. 591) reversed. Ex parte Lewin, xi., 484.

2. Condition in policy—Short prescription 
- Pleading - Ippeol.] The plaintiff cannot 
on appeal rely upon a waiver of a condition 
in a policy of insurance shortening the time 
limited for action on claims arising there
under unless it has been specially pleaded. 
Judgment appealed from (M. L. It. 3 Q. B. 
293) affirmed. Allen v. Merchants' Marine 
Ins. Co., XV., 488.

See No. 4, infra.

3. Title to land—Objections to ttilr.l—A 
purchaser who takes possession of the prop
erty and exercises acts of ownership by mak
ing repairs and improvements, will Ih> held 
to have waived any objections to the title.— 
Objections to title cannot lie raised where 
the purchaser has made a tender of a blank 
deed of mortgage for execution for the pur
pose of carrying out the purchase. Judgment 
appealed from (29 N. S. Rep. 424) affirmed 
Wallace V. Hesslcin, xxix., 171.

4. Life insurance — Benefit association— 
Payment of assessorcnts—Forfeit ure— Waiver

Pleading.] A member of a benefit asso
ciation died while suspended from membership 
for non-payment of assessments. In an action 
by his widow for the amount of his benefit 
certificate it was claimed that the forfeiture 
was waived. Held, reversing tlm judgment of 
the Court of Appeal, that the waiver not hav
ing been pleaded it could not he relied on 
as an answer to the plea of non-payment. 
Mien v. Merchants Marine Insurance Votn- 

1‘any. (15 Cnn. S. C. It 488) followed. 
A nights of Maccabees v. Hillikcr, xxix., 397.

See No. 2, ante.

5. Fire insurance—Conditions of policy— 
7 ime limit for delivering proofs—( audition 
precedent—Authority of agent.]—Compliance 
with conditions precedent to liability cannot 
be waived unless such waiver be clearly ex
pressed in writing signed ns required by con
fiions in the policy. Judgment appealed from 
I'll N. S. Rep. 348) reversed. Atlas Assur. 
r°. v. Brownell, xxix., 537.

s. c. d.—48

(i. Municipal corporation—Waterworks— 
Rescission of contract—Aotice—Mise in de
mean- -Long user—Waiver—Art. HUH ('. ('.] 
—A contract for the construction and main
tenance of a system of waterworks required 
them to lie completed in a manner satisfac
tory to the corporation and allowed the con
tractors thirty days after notice to put the 
works in satisfactory working order. On the 
expiration of the time for the completion of 
the works the corporation served a protest 
upon the contractors complaining in general 
terms of the insufficiency and unsatisfactory 
construction of the works without specifying 
particular defects, but made use of the works 
complained of for about nine years when, 
without further notice, action was Drought 
for the rescission of the contract and forfeit
ure of the works under conditions in the 
contract. IIi Id. that after the long delay, 
when the contractors could not be replaced in 
the original position, the complaint must be 
deemed to have lieen waived by acceptance 
and use of the waterworks and it would, under 
the circumstances, be inequitable to rescind 
the contract. Town of Richmond v. La fon
taine. xxx., 155.

7. Revocation of judgment—t'ross-demand 
—Art. 1164 ('■ P- Q-—Pleading—Declinatory 
exception.]—A cross-demand tiled with a peti
tion for revision of judgment is not a waiver 
of a declinatory exception previously pleaded 
therein, nor an acceptance of the jurisdiction 
of the court.—In order to take advantage of 
waiver of a preliminary exception to the 
competence of the tribunal over the cause of 
action on account of subsequent incompat
ible pleadings, the plaintiff must invoke the 
alleged waiver of the ohiwtion in his answers. 
—Judgment appealed from, affirming <). It. 
10 S. 22. reversed. Magann v. Auger,

8. Mortgaged premises—Assignment by les
see—Payment of rent to mortgagee—Forfeit
ure—Payment of accelerated mit. 1-—'The as
signee of a lessee held possession of the leased 
premises for three months and the lessors 
accepted rent from him for that time and 
from sub-lessees for the month following. 
Held, reversing the judgment appealed from 
(1 Ont. L. It. 172 ). that as the lessors had 
claimed six months’ accelerated rent under 
the forfeiture clause in the lease and testified 
at the trial that they had elected to forfeit : 
as the assignee had a statutory right to re
main in possession for the three months and 
collect the rents; as the evidence shewed that 
the receipt by the lessors of the three months’ 
rent was in pursuance of a compromise with 
the assignee in respect to the acceleration ; 
and as the month’s rent from the sub-tenants 
was only for compensation by the latter 
for being permitted to use and occupy the 
premises and for their accommodation: the 
lessors could not lie said to have waived their 
right to claim a forfeiture of the lease.— 
Mortgagees of the leased premises having 
notified the sub-tenants to pay rent to them 
the assignee paid them a sum in satisfaction 
of their claim with the assent of the lessors 
against whose demand it was charged. Held. 
that this also was no waiver of the lessors* 
right to claim a forfeiture. Soper v. Little
john, xxxi., 572.

] 9. Fire insurance—Pondit inn of policy—
Proof of loss—Waiver- Acts of officials.]— 

! An insurance company cannot be presumed to 
1 hove waived a condition precedent to action
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on a policy on account of unauthorized acts 
of its officers—Judgment appealed from re
versed. (jirouard, J., dissenting, Hyde v. 
Lcfaivrc, xxxii., 474.

10. Part execution of judgment—Reference 
to experts—Loan of right to appeal—Res judi-

Sce Appeal, 102.

11. W inding up insolvent bunk—Priority of 
('roirn claims—Acceptance of dividends—No
tice—Estoppel—45 Met. c. 2d (!>.).

Sec Cbown, 73.

12. Policy of insurance—Conditions—Proofs 
of loss—Waiver in writing—Wrongful with
holding of policy—Estoppel.

Sec Insurance, Fire, 82.

13. Promotion of joint stock company— 
Subscription for shares—Misrepresentation— 
Concealment—Bond tides—Action ex delicto 
—Damages—H'aivcr.

See Company Law, 11.

14. Foreclosure and sale— Purchase by 
trustee—Fraud Possession—Statute of Lim
itations—Redemption.

See Limitations of Actions, 24.

15. Policy of insurance—Condition—Il rit- 
ten notice—.4 djustment—Estoppel — Powers 
of inspector or agent.

Sec Insurance, Fire, 20.

10. Policy of insurance—Error in describ
ing risk—Reference of claim to arbitration— 
Contract—Representation by insured.

See Insurance, Fire, 93.

17. Seizure of lands—Alias writ—Opposi
tion to annul.

See Practice and Procedure, 131, 132.

1S. Application in chambers—Form of ap
peal bond—Objections — Practice — Failure to 
move for dismissal of appeal.

See Appeal, 2.

10. Dissolution of partnership—Expulsion 
of member—It reach of terms—Misconduct— 
Notice.

Sec Partnership, 23.

20. Public works contract—Condition pre
cedent — Extras — Reference by Frown — 
Waiver of legal rights—Costs withheld.

Sec Arbitrations, 20.

21. Accept mice of fees by Frown Lands 
Commissioners— Registration of transfer of 
rights—Cancellation.

Sec Crown, 87.

22. Accident policy—-Condition precedent- 
immediate notice—Claim contested on other 
grounds.

Sec Insurance, Accident, 2.

23. Contract for exchange of lands—Con
duct of person seeking relief—Time of the 
essence of contract — Extension — Notice — 
Rescission.

See Specific Performance, 4.

24. Creditor's lien—Materials supplied to 
contractor—Settlement by note—Suspension

See Lien, 0.

25. Application for insurance—Conceal
ment—Muteriul facts—Receipt of premium 
and issue of policy after knowledge by in-

See Insurance. Marine, 48.

20. Irregular appearance—Disavowal of at
torney—Long di la y—Estoppel.

Sec Requete Civile, 1.

27. Life insurance—Condition in policy— 
Payment of premium by note—Renewal of 
note—Demand of payment after dishonour.

See Insurance, Life, 29.

28. Insurance against fire—Mutual Insur
ance Company—Contract—Termination of—-
Notice----Statutory conditions — It. S. 0.
( ) c. 167—Estoppel.

See Insurance, Fire, 45.

29. Debtor and creditor—Composition and 
discharge — Acquiescence in—New arrange
ment of t<rms of settlement—Waiver of time

I clause—Principal and agent — Deed of dis- 
! charge— Notice of withdrawal from agreement 

—Fraudulent preferences.
See Debtor and Creditor, G.

j 30. Fire insurance—Conditions of policy— 
Breach—Rccoanition of existing risk after 

1 breach—Agent's authority.
See Insurance, Fire, 20.

! 31. Vendor and purchaser — Specific per
formance—Laches.

Vendor and Purchaser, 33.

32. Fire insurance—Construction of con
tract — “ Until”—Condition precedent — 
Waiver—Estoppel—Authority of agent.

See Insurance. Fire, 42.

33. Insurance policy—Allegation and proof 
of performance of condition precedent to ac
tion— Ontario Judicature Act.

See Practice and Procedure, 8.

34. Forfeiture of right to appeal—Condi
tion precedent—Ouster of jurisdiction—Ob
jection raised by court.

Sec Appeal, 432.

35. Error— Misrepresentation — Consider
ation of contract—Delaying action—Laches— 
Ratification—Estoppel.

See Vendor and Purchaser, 20.

30. Condition of policy of fire insurance— 
Breach—Further insurance—Interest of in
sured—Mortgagor as owner—Pleading—Prac
tice—Estoppel.

See Insurance, Fire, 20.
j 37. Arbitration — Condition precedent — 

New grounds on appeal—Assessment of dam- 
1 ages—Interference by appellate court.

Sec Rivers and Streams, 0.

38. Proof of accidental death—Waiver of 
, condition in policy—Finding of jury—Ver- 

dict.
Sec Insurance, Accident, 7.
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WALLS.

See Pauty Wall.

WAREHOUSEMEN.

1. Warehouse-receipt — Hanking Act—In- 
donnaient an security—SJj l ief. c. 5 (II.) — 
Right of properly.] At the request of the 
Consolidated Hank, to whom the C. C. Co. 
owed a large sum of money, M. consented to 
act as warehouseman to the company for the 
purpose of storing certain car wheels and pig 
iron, so that they could obtain warehouse- 
receipts upon which to raise money. The 
company granted M. a lease for a year of 
the premises, upon which the wheels and 
iron were situate, in consideration of $5. 
The Consolidated Hank then gave him a writ
ten guarantee that the goods should be forth
coming when required, and lie issued a ware
house-receipt to the company for the property, 
which they endorsed to the Standard Hank 
and obtained an advance thereon, which was 
paid to the Consolidated ltank. it appeared 
that M. was a warehouseman carrying on 
business in another part of the city : that 
lie acquired the lease for the purpose of giv
ing warehouse-receipts to enable the company 
to obtain an advance from the Consolidated 
Hank: and that he had not seen the prop
erty himself, but had sent his foreman to 
examine it before giving the receipt. An 
attachment in insolvency issued against the 
company, and K as assignee took possession 
of the goods covered by this receipt, claim
ing them as part of the assets of the estate. 
M. then sued K. in trespass and trover for 
lie- taking. Held, per Strong. Taschereau and 
<»wynne, J.T., affirming the Court of Appeal 
for Ontario (3 Ont. App. it. 3.1 ), that M. never 
had any actual possession, control, or prop
erty in. the goods so as to make the receipt 
given, under the circumstances, a valid ware
house-receipt within the meaning of the 
clauses in that behalf in the Act 34 Viet. c. 
.1 tl».) relating to hanks and banking.— 
Per Ritchie. and Fournier and Henry,
J.I., contra, that M. quoad these goods 
was a warehouseman within the meaning of 
:: I Vid c. .1 (l>.i. so as to make his receipt 
indorsed effectual to pass the properly m the 
Standard Hank for the security of the loan 
inade to the company in the usual course of 
its banking business. Millog v. I\err, viii..

-• Wharfinger—Indorsement of warehouse» 
receipt— Hanks and banking Owner acting an 
wan houseman- Constitutional law- ■! \ l id.
1 ( l>. i —Jurisdiction of Parliament of
Canada.] The appellants discounted for a 
trading linn on the understanding that a 
uiiant it y of coal purchased by the firm should 
lie consigned to them, and that they would 
transfer to the firm the bills of lading, and 
should receive from one of the members of 
the firm his receipt as a wharfinger and ware
houseman for the coal as having been de
posited by them, which was done, and the 
following receipt was given : “ Received in 
siore in Big Coal House warehouse at To
ronto from Merchants Hank of Canada (at 

I Toronto i. 14.18 tons stove coal, and 2(11 
j tons chestnut coal, per schooners ‘ Dundee,’ 
‘•lessie Drummond.’ * (Iold Hunter,’ and 
‘ Annie Mulvey.’ to be delivered to the order 

I of the said Merchants Hank to be indorsed 
I hereon. This is to be regarded as n receipt 
luiulcr the provisions of statute 34 Viet, e

I .1—value #7,0<to. The said coal in sheds fac- 
| ing Esplanade is separate from and will he 
j kept separate and distinguishable from other j coal.” The firm became insolvent and the as

signee sought to bold the coal as the goods of 
| the insolvents, and filed a bill impeaching the 

validity of the receipt. The Chancellor j found that the receipt given was valid within j the Act 34 Viet. c. 5 (D.) relating to banks 
' and banking, that it was given by a warehouse- 
I man, and that the bank was entitled to hold 
1 all the coal in store of the description named 
| in the receipt. This judgment was reversed 

by the Court of Appeal for Ontario. Held, 
I reversing the judgment appealed from (S Ont. 

App. R. 1.1). Ritchie, C.J., and Strong, .1,, 
dissenting, that it is not necessary to the va
lidity of the claim of a bank under a ware
house-receipt. given by an owner who is a 
warehouseman and wharfinger and has the 
goods in his possession, that the receipt should 
reach the hands of the bank by indorsement, 
and that the receipt given was a receipt with
in the meaning of 34 Viet. c. .1 CD. i —Held, 
per Ritchie, C.J., and Strong, ,1. t dissenting i. 
That the finding of the Chancellor as to the 
fact of the partner who signed the receipt be
ing a person authorized by the statute to give 

j the receipt in question should not have been 
reversed, as there was evidence that he was a 

I wharfinger and warehouseman. — Per Four
nier, Henry and Taschereau, ,1.1. That ss. 4(i, 
47 and 48 of 34 Viet. e. .1 I D.) are in Ira rires 
"f the Dominion Parliament. Merchants 

1 Hank of Canada v. Smith, viii., .112.

2a. Bill of lading — Conditions — Connect
ing lines—Carriage beyond terminus- Con
tract for whole transit—Loss after transit— 
Warehousemen—Bailment- -Sot tee in writing 
— Statutory liability—Joint tort feasors —• 
Partial loss—Release — Estoppel — R. S. C. 
e. PH) — Pleading — Res judicata.]- -Where 
a railway company undertakes to carry goods 
to a point beyond the terminus of its own 
line its contract is for carriage of the goods 
over the whole transit, and the other com
panies over whose lines they must pass are 
merely agents of the contracting company for 
such carriage, and in no privity of contract 
with the shipper. Bristol tl- Exeter Rg. Co. 
v. Collins (7 II. L. Cas. 194 ) followed.-— 
Such a contract being one which a railway 
company might refuse to enter into, s. It 14 of 
the Railway Act (R. S. C. c 109) does not 
prevent it from restricting its liability for 
negligence as carriers or otherwise in respect 
to the goods to be carried after they had left 
its own line. The decision in Vogel v. O'. T. 
R. Co. (11 Can. S. C. R. (112) does not gov
ern such a contract.— One of the conditions in 
a contract to carry goods to 1\, a place 
beyond the terminus of the company's 
line, provided that the company “ should not 
be responsible for any loss, misdelivery, dam
age or detention that might happen to goods 
sent by them, if such loss, misdelivery, damage 
or detention occurred after said goods arrived 
at the stations or places on their line 

J nearest to the points or places which they 
were consigned i<>. or beyond their said lim- 

! its.” Held, that this condition would not re
lieve the company from liability for loss or 
damage occurring during transit, even if such 
loss occurred beyond the limits of the com
pany's own line. // - /</. per Strong and Tas
chereau, .1.1., that the loss having occurred 

I after transit was over, and the goods delivered 
I at 1’., and the liability of the company as car- 
I riers having ceased, this condition reduced the
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contract to one of mere bailment ns soon ns 
the goods were delivered, and also exempted 
the company from liability n< warehousemen, 
and the goods were from time to time in cus
tody of the company on whose line V. was 
situai' as bailees for the shipper. Fournier 
nnd (iwynne. J.T., dissenting.- -Another condi
tion provided that no claim for damage, loss, 
or detention of goods should lie allowed un
less notice in writing, with particulars, was 
given to the station agent at or nearest to 
the place of delivery within 3(1 hours after 
delivery of the goods in respect to which the 
claim was made. Held, per Strong. J., that 
a plea setting up non-compliance with this 
condition having been demurred to, nnd plain
tiff not having appealed against a judgment 
overruling the demurrer, the question as to the 
sufficiency in law of the defence was r<s 
judicata. Held, also, per Strong, J„ 
(Gwynne, J., contra) that part of the con
signment having been lost, such notice must 
he given in respect to the same within 80 
hours after delivery of those which arrive 
safely.—Quart-, In the present state of the 
law is a release to, or satisfaction from, one 
of several joint tort feasors, a bar to an ac
tion against the others?—Judgment appealed 
from (15 Ont. App. It. 14) reversed (Irand 
Trunk Ry. Co. v. McMillan, xvi., 543.

[Leave to appeal to the Privy Council was 
refused on the ground that the case did not 
affect considerable value nnd was not of very 
substantial character, and the judgment did 
not determine a question of great public in
terest nor of legal importance, Gagnon v. 
Prince ( S App. Cas. 103) approved. 17th 
May. 1880. See Cass. Dig (2 ed.) 741; 
Wheeler, P. C. Law. 082.]

3. Placing wet grain in elevator — Negli
gence — Damages—Responsibility!.]—On ap
peal the Supreme Court affirmed the judgment 
of the Court of Appeal for Ontario (20 Ont. 
App. it. 380).—The negligence charged was 
that the owners of the elevator had taken in 
grain from a ship while rain was falling nnd 
the vessel’s hatches unprotected. It was held 
by the judgment appealed from that defend
ant's liability did not begin till the grain was 
delivered; that they were not obliged to pro
tect the grain while unloading, and, as a gen
eral assessment of damages had been made on 
this and other grounds of negligence, a new 
trial was ordered. Dunn v. Prescott Elevator 
Co., xxx., 620.

4. Railways — Carriers—Special instruc
tions—Acceptance by consignee—Negligence— 
Amendment.]—F. Bros., dealers in scrap iron 
at Toronto, for some time prior to and after 
181)7 had sold iron to a rolling mills com
pany at Sunnyside in Toronto West. The 
(j. T. It. Co. had no station at Sunnyside, the 
nearest being at Swansea, a mile further west, 
but the rolling mills company had a siding 
capable of holding three or four cars. In 
181)7 F. Bros, instructed the G. T. It. Co. 
to deliver all cars addressed to their order at 
Swansea or Sunnyside to the rolling mills 
company, and in October, 1800, they had a 
contract to sell certain quantities of different 
kinds of iron to the company and shipped to 
them at various times up to 2nd January, 
10(H), five cars, one addressed to the company 
and the others to themselves at Sunnyside. 
On 10th January the company notified F. 
Bros, that previous shipments had contained 
iron not suitable for their business and not 
of the kind contracted for, and refused to ac

cept more until a new arrangement was made, 
and about the middle of January they re
fused to accept part of the five cars and the 
remainder before the end of January. On 
4th February the cars were placed on a sid
ing to be out of the way, and were there 
frozen in. On 0th February F. Bros, were 
notified that the cars were there subject to 
their orders, and two days later F., one of 
the firm, went to Swansea and met the com
pany’s manager. They could not get at the 
cars where they were, and F. arranged with 
the station agent to have them placed on tin- 
company’s siding and be would have what the 
company would aceent taken to the mills by 
teams. The cars could not be moved until tin- 
end of April when the price of the iron had 
fallen and F. Bros, would not accept them, 
but after considerable correspondence and ne
gotiation they took them away in the follow
ing October and brought nil action against the 
G. T. It. Co. founded on the failure to deliver 
the cars. It appeared that in previous ship
ments the cars were usually forwarded to the 
rolling mills on receipt of an order therefor 
from the company, but sometimes they were 
sent without instructions, and on 8rd Febru
ary the station agent had written to F. Bros, 
that the cars were at Swansea and would be 
sent down to the rolling mills. Held, affirm
ing the judgment of the Court of Appeal, that 
the rolling mills company were consignees of 
all the cars and that they had the right to 
reject them at Swansea if not according to 
contract. Having exercised such right the 
railway company were not liable ns carriers, 
the Iran situs having come to an end at Swan
sea by refusal of the company to receive 
them.—The Court of Appeal, while relieving 
tlie railway company from liability ns car 
riers, held them liable ns warehousemen and 
ordered a reference to ascertain the damages 
on that head. Held, reversing such decision. 
Mills, J., dissenting, that the action was not 
brought against the railway company as ware
housemen, and as they could only be liable 
ns such for gross negligence and the question 
of negligence had never been raised nor tried 
the action must be dismissed in toto, with 
reservation of the right of F. Bros, to bring 
another action should they see fit. The Grand 
Trunk Rg. Co. v. Frankel, xxxiii., 115.

And sec Bailment.

WARRANT.
1. Criminal Code, s. 575—Persona designate 

—Officers de facto and dc jure—“ Chief <•<-, 
stable”—Confiseation of gaming instrument . 
moneys, dc.—Ministerial officer.]—A warrai t 
issued under s. 575 of the Criminal Code 
seize gaming instruments would be good if i- 
sued on the report of a person who filled ■ 
facto the office of “ deputy high constabl. 
though he was not such de jure. O'Neil \ 
Attorney-General of Canada, xxvi., 122.

2. Illegal assessment—Several rates includ
ed in one warrant—Cause of nullity.] 
Where the warrant for the collection of a 
single sum for rates of several years, includ'd 
the amount of an assessment which did i it 
appear to be against either the owner or the 
occupier of the property : Held, affirming iIn- 
judgment appealed from, that the inclusion of 
such assessment would vitiate the warrant. 
Flanagan v. Elliott, xii., 435.

See Assessment and Taxes, 20.
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3. Form in statute — Canada Temperance 

Act—Search warrant — Magistrate’s jurisdic
tion— Constable—Justification of ministerial 
officer — Judgment inter partes.] — A judg
ment on certiorari quashing a warrant does 
not estop a constable from justifying under 
it in proceedings to replevy goods seized under 
such warrant where he was not n party to 
the proceedings to set the warrant aside and 
such judgment was a judgment inter partes 
only. Taschereau, J., dissented. Sleeth v. 
Hurlbert, xxv., (520.

See Canada Temperance Act, 0.

WARRANTY.

1. Sale of land — Account stated—Charges 
and incumbrances — Promise to pap without 
reserve, by subsequent deed — Knowledge of 
assessments—Agreement as to interest.]—On 
28th June, 1877. the company entered into an 
agreement, by which, without any reserve, they 
acknowledged to owe, and promised to pay cer
tain sums of money to L.. transferee of one 
of the vendors, who. in 1875, sold lands to the 
company and by t h<- same deed L. agreed to 
assist the company in obtaining a loan of 
$350,000, and to relinquish priority of her 
hypothec for her share on tne property, i" 
extend to six years the period for the payment 
of the balance due her, waiving also any right 
to interest until the company had an available 
surplus after paying interest and insurance in 
connection with the new loan. Subsequently, 
on 13th June, 1880, L. transferred to C. the 
balance alleged to he due her under the deed 
of the 28th June, 1877. and he sued for this 
balance with interest from 1st July, 1877. 
The company pleaded that under the deed of 
28th June, 1*77, Interest could be demanded 
only from the 1st July, 1881, the date when 
for the first time there was an available sur
plus; and also that both principal and inter
est were compensated by $1,001.70 paid the 
city for assessments imposed for the cost of 
public improvements prior to the sale of the 
property to the company in 1873. The assess
ment rolls originally made for these improve
ments were set aside by two judgments in 
187(5 and 1870. field, affirming the judgment 
appealed from (4 Dor. Q. R. 280) that 
under the circumstances the respondent 
could not be said to be the garant of the 
purchasers of the property, and there
fore he was entitled to the payment of the 
balance alleged to be due under the deed of 
the 28th June, 1877, notwithstanding any 
claim the appellants might have against their 
vendors under the general warranty stipulated 
in the deed of purchase of 1873. Held, also, 
ihat_ by the terms of the deed of 28th July, 
1877, interest could he recovered only from 
1st June, 1881. Windsor Hotel Co, v. Cross, 
xii., (524.

See M. L. R. 2 Q. B. 8 and M. L. R. 1 S. 
C. 137.

2. Action in warranty — Proceedings take, 
by warrantee before judgment on principal de
mand.]—It is only as regards the principal 
' lion that the action in warranty is an inci
dental demand. Between the warrantee and 
the warrantor it is a principal action, and 
may be brought after judgment on the princi
pal action, and the defendant in warranty has 
no interest Jo object to the manner in which 
he is called in where no question of jurisdic

tion arises and he suffers no prejudice there
by.—But if a warrantee elect to take proceed
ings against his warrantors before lie has him
self been condemned he does so at his own 
risk, and if an unfounded action has been 
taken against the warrantee, and the war
rantee does not get the costs of the action in 
warranty included in the judgment of dis
missal of the action against the principal 
plaintiff, he must bear the consequences. 
Archbald v. DcLislc; Baker v. DcLislc; 
Mow at v. DcLislc, xxv., 1.

3. Proceedings en garantie — Assessment of 
damages—Questions of fact.]—The Supreme 
Court will not interfere with the amount of 
damages assessed by a judgment appealed from 
if there is evidence to support it.—In cases of 
délit or quasi-dclit a warrantee may before 
condemnation take proceedings en garantie, 
and the warrantor cannot object to being 
called into the principal action as a defendant 
in garantie. Archbald v. DcLislc. etc. (23 
Can. S. C. R. 1) followed. Montreal Gas 
Co. v. St. Laurent; City of St. Henri v. St. 
Laurent, xxvi., 17(5.

4. Suretyship—Recourse of sureties inter se 
—Ratable contribution—Action of warranty 
—Bunking—Discharge of cosurety—Reserve 
of recourse—Trust funds in possession of a 
surety- Arts. 1IÔ6, PJôl) C. v.J—Where one 
of two sureties has moneys in his hands to be 
applied towards payment of the creditor, he 
may be compelled by his co-surety to pay such 
moneys to the creditor or to the co surety 
himself, if the creditor has already been paid 
by him.—When a creditor has released one of 
several sureties with a reservation of his re
course against the others and a stipulation 
against warranty as to claims they might 
have against the surety so released by reason 
of the exercise of such recourse reserved, the 
creditor has not thereby rendered himself 
liable in an action of warranty by the other 
sureties. Macdonald v. Whitfield; Whitfield 
v. The Mcrcliunts Bank of Canada, xxvii., 1)4.

5. Title to lunds — Impeachment by war
rantor.]—The grantee of the warrantors of a 
title cannot be permitted to plead a technical 
objection thereto in a suit with the person to 
whom the warranty was given. Powell v. 
Watters, xxviii., 133.

(5. Sale of land—Special agreement—Know
ledge of cause of eviction — Damages — Art. 
1512 V. C'.J—A warranty of title accompany
ing a sale of lands does not constitute the spe
cial agreement mentioned in art. 1312 of the 
Civil Code of Lower Canada in respect to lia
bility to damages for eviction. Allan v. Price,

7. Title to lands — Legal warranty — De
scription—Plan of subdivision—Change in 
street line—Accession—Arts. 1506, 1508, 1520 
C. C.—Arts. 1S6, 187, 188 C. P. Q.—Trou
bles de droit—Eviction—Issues on appeal — 
Parties.]—A vendor of land, described accord
ing to an existing plan of subdivision, with 
customary legal warranty, is not obliged to 
defend the purchaser against troubles result
ing from the exercise subsequently by muni
cipal authorities of powers in respect to the 
alteration of the street line.—A party called 
into a jietitory action to take up the fait et 
cause of the defendant therein, as warrantor 
of the title, may take up the defence for the 
purpose of appealing from judgments main*
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taining both the principal action and the ac- i 
tion in warranty nilhmigli lie may have re- i 
fused to do so ill the eoiirt of first instance, 
hut, should tlie appellate court decide that , 
tliv action in warranty was unfounded, it is 
ipso fuchi ousted of jurisdiction to entertain 
or decide upon the merits of the principal ac
tion. Judgment appealed from ((j. It. 10 (J. 
H. 245,1 altirmeil. Monarque v. Banque 
Jacques-Cartier, xxxi., 474.

8. Title hi land -Warrantn Construction \ 
of dud — Sheriff's deed- Sale of rights in 
lands—Eviction tig claimant under prior 
title. | It y tlie deed of conveyance the vendor ; 
declared that lie had sold with warranty all j 
rights of property and other rights which he 
had acquired by virtue of a deed of sale from 
the sheriff in the lands therein mentioned and i 
of which lie was actually in possession, and 
that the immoveable belonged to him as having : 
been acquired at the sheriff’s sale. Held, re
versing the judgment appealed from, the Chief j 
Justice and Taschereau. J.. dissenting, that , 
the warranty covenanted by the vendor had J 
reference merely io the rights lie may have | 
acquired in tin- lands under the sheriff's deed 1 
and did not oblige him to protect the pur- j 
chaser against eviction by the person so in | 
possession and claiming the same under prior | 
title to the disputed portion of the lands, j 
Uucondu v. Dupuy (it App. Cas. 150) fol
lowed. Drouin v. Alorisctte, xxxi., 503.

See Sale, 103, and note in pedr.

0. Interdiction — Marriage laws—Dower— 
Reyistry laws—Sheriff's sale -Surcession — 
Renunciation — Donation.]—Ter Taschereau, 
J. Neither the vendor nor his heirs, who 
have not renounced the succession, nor his uni
versal donees, who have accepted the dona
tion. can (in any ground whatever, attack a 
title for which such vendor has given warranty. 
Rousseau v. Borland, xxxii., 541.

Cf. No. 5, ante, and No. 10. infra.

10. Possession animo domini— Vendor in 
possession—Acquiring adverse title bg pre
scription.]—A warrantor of title to lands 
cannot hold adverse possession of the lands 
conveyed such as is required to make title 
by acquisitive prescription. Massawippi Val
ley Ry. Co. v. Reed, xxxiii., 457.

Cf. Nos. 5 and 9, ante.

11. Special tax—Ex post facto legislation—
11 arranty. ] — Assessment rolls were made by 
the City of Montreal under 27 & 28 Viet, 
c. 00 and 2!) & 30 Viet. c. 50, apportioning 
the cost of certain local improvements on lands 
benefited thereby. Une of the rolls was set 
aside as null and the other was lost. The cor
poration obtained power from the Legislature 
by two special Acts to make new rolls, but 
in the meantime the property in question had 
been sold and conveyed by a deed with war- ! 
ranty containing a declaration that all taxes, 
both special and general, had been paid. New 
rolls were subsequently made assessing the 
lands for the same improvements and the pur- 
chaser paid the taxes and brought action 
against the vendor to recover the amounts so 
paid. Held, a dinning the judgment appealed | 
from (20 K. L. 452), Gwynne, J., dissenting, j 
that as two taxes could not both exist for the | 
same purpose at the same time and. the rolls j 
made after the sale were therefore the only 
rolls in force, no taxes for local improvements 
had been legally imposed till after the vendor |

had become owner of the lands, and that the 
warranty and declaration by the vendor did 
not oblige her to reimburse the purchaser for 
the payment of the special taxes apportioned 
against the lands subsequently to the sale. 
Banque Ville Marie v. Morrison, xxv., 289.

12. Hale of timber limits—Eviction—Dam 
ages- Arts. J51Ô, 1518 C. C.

Bee Sale, 103, and also No. 8, ante.

13. Safety of ship—“ At and from " a port 
—Concealment.

See Iksubance, Marine, 30.

14. Sale of personal rights — Eviction_ - 
Restitution—Prête nom—Arts. 1510, 1511, 
1518 C. C.

Sec Action, 134.

15. Application for insurance—Représenta 
lions—Pacts material to tin: risk— Pleading.

See Insurance, Fire, 78.

10. Sale of deals — Quality — Breach of 
contrail—Place of delivery—Acceptance.

See Contract, 10.

17. Conditional warranty—Del credere con 
sign went—Notice—Possession of goods—.lit.
1Ù59 C. C.

See Suretyship, 10.

18. Deal of land — Riparian rights - 
Building dams — Penning back waters 
Warranty—Improvement of watercourses 
Art. 5585 R. S. Q. -Arbitration—Condition 
precedent—Assessment of damages.

See Hivers and Streams, 0.

And see Insurance. Fire, 75-100—Insur 
a m e. Like. 24-27—And Insurance, Ma
rine, 48-58.

WASTE.

Careless administration — Questional/« 
transaction—Removal of executrix.

Sec Executors and Administrators, 0.

WATERCOURSES.

1. B. C. Land Ordinance. 1865—Grant of 
water—Exclusive use of stream—Unoccuyi"I 
water—Proof of notice of application for 
grant — Riparian proprietors.]—The R. C. 
Land Ordinance, 1805. contains the following 
provisions :-—14. “ Every person lawfully oc
cupying and bond fide cultivating lands m iv 
divert any unoccupied water from the natural 
channel <>f any stream, lake, or river adja 
to or passing through such land, for agri
cultural and other purposes, upon obtaining 
the written authority of the stipendiary 
magistrate of the district for the purpose, and 
recording the same with him. after due notice, 
as hereinafter mentioned, specifying the naine 
of the applicant, the quantity sought to be 
diverted, the place of diversion, the object 
thereof, and all such other particulars as such 
magistrate may require.”—-45. “ Previous t<> 
such authority being given, the applicant shall 
post up in a conspicuous place on each per
son's land through which it is proposed that
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the water should pass, and on the district 
court house, notices in writing, stating his 
intention to enter such land, and through and 
over the same to take and carry such water, 
specifying all particulars relating thereto, in
cluding direction, quantity, purpose and term." 
— In an action by a grantee of water under 
this ordinance for interference with the use 
of the same. Held, affirming the judgment 
appealed from, that the ordinance was not 
passed for the benefit of riparian owners only, 
but any cultivator of land could obtain a grant 
of water thereunder, lit Id, further, that the 
water of a si ream, &t\, may be unoccupied 
under the ordinance even though there may 
be a riparian proprietor upon a part of it. 
Held, also, Kitchie, C.J., and Strong, J., dis
senting, that the provisions of s, 4Ô are merely 
directory, but if imperative a grantee of water 
under the ordinance who has used the water 
granted to him for several years would not 
be required, in an action for damages caused 
by interference with such user, to prove that 
he gave the notices required by that section 
as it would be presumed that the same were 
given before recording the grant.—Held, per 
Kitchie, and Strong, .)., that the water 
records in evidence were imperfect and the 
grant to plaintiff was not proved thereby : that 
having failed to prove authority from the 
magistrate to direct the water his riparian 
rights either at common law or under the 
ordinance were not established and the action 
failed. Hartley v. Canon, xx.. (134.

[An appeal to the 1‘rivy Council was dis
missed without consideration of the merits, the 
appellant having parted with his interest in 
the property. J

2. Municipal corporation — Assessment — 
Extra cost of works—Drainage—It. -S'. O. 
U677) v. /?}—l ie/, c. IS (Ont.)—By
law — Repairs — ,1/inapplication of funds — 
Aegligencv — DamuQcs — Inter municipal 
works. |—Where a sum amply sufficient to 
complete drainage works as designed and au
thorized by the by-law for the complete con
struction of the drain has been paid to the 
municipality which undertook the works, to 
be applied towards their construction, and was 
applied in a manner and for a purpose not 
authorized by their by-law. such municipality 
cannot afterwards by another by-law levy or 
cause to be levied from the contributors of 
the funds so paid any further sum to replace 
the amount so misapplied or wasted. Town
ship of Sombra v. Township of Chatham,

3. Adjoining proprietors of land —Different
levels—Injury by surface water—Watercourse 
—Easement. | <>. and S. were adjoining pro
prietors of land in the Village of Frankford. 
Ont., that of O. being situate on a higher level 
than the other. In 1870 improvements were 
made to a drain discharging upon the premises 
of S., and a culvert was made connecting 
with it. In 1887 S. erected a building on his 
land and cut off the wall of the culvert which 
projected over the line of the street, which 
resulted in the How of water through it being 
stopped and backed up on the land of O., who 
brought an action against S. for the damage 
caused thereby. Held, that S. having a right 
to cut off the part of the culvert which pro
jected over his land was not liable t-o O. for 
the damage so caused, the remedy of the lat
ter, if he had any. being against the muni
cipality for not properly maintaining the

drain.—Judgment appealed from (24 Ont. 
App. K. 52b) affirmed. Ostrom v. sills, 
xxviii., 485.

4. Adjoining lands—Threatened damages to 
one—Right of owner to guard against without 
reference to neighbour—Sic utere tuo at alien- 
um win in da *. | Where the owner of land is 
threatened with damage by water used for ir
rigation purposes coming from a higher level 
lie has a right to protect himself against such 
injury by all lawful means without regard to 
any damage that may result to land of his 
neighbour from the measures lie adopts.— 
Judgment appealed from ((> B. C. ltep. 18b) 
reversed. Hf Bryan v. Canadian Pacific Ry.

5. Rivers and streams—Floatable waters 
Construction of statute- “ The Sawlogs Driv
ing Act" R. s. O. t /XS71 c. I ll Arbitra
tion—Aid ion upon award—River improve
ments—Detention of logs—Damages. |- When 
logs being floated down a stream are unreas
onably detained by reason of others being 
massed in front of them the owner is entitled 
to an arbitration under the Sawlogs Driving 
Act to determine the amount of his damages 
for such detention, and is not restricted to the 
remedy provided by s. 3 of that Act. namely, 
removing the obstruction. Judgment of the 
Court of Appeal (2b Ont. App. K. V.D re
versed . Coekburn d- Sons v. Imperial I,amber

•5. Rivers and streams —- Driving logs—Ob
struction Dam- R. S. O. ( ISS7 ) <-. 1>0. ss. I 
and 7.1 — Ky K. S O. < 1887 I c. 120. s. 1. all 
persons are prohibited front preventing the 
passage of sawlogs and other timber down a 
river, creek or stream by felling trees or plac
ing any other obstruction in or across the 
same. Held, reversing the judgment of the 
Queen's Bench Division (20 O. It. 20bi. that 
placing a dam on a river or stream by which 
the supply of water therein was diminished 
so as to interfere with the passage of logs was 
an obstruction under this Act. Farquharson 
v. Imperial Oil Co., xxx., 188.

7. Appeal — Jurisdiction — Injunction — 
Ditches and wutercourses—Title to land.] — 
Proceedings to restrain the owner of land 
from constructing a ditch thereon under the 
Ditches and Watercourses Act to prevent in
jury to adjoining property, do not involve any 
question of title to land nor any interest there
in within the meaning of bo & bl Viet. c. 34, 
s. 1, s.-s. ta) relating to appeals to the Su
preme Court of Canada in Ontario cases. The 
fact that the adjoining land was to be taxed 
for benefit by construction of the ditch would 
not authorize an appeal under s.-s. (d) as 
relating to the taking of a duty or fee. nor as 
affecting^future rights. Waters v. Manigault,

8. Railways—Construction of deed—Loca
tion of permanent way—Buying out bound
aries — Fencing—Riparian rights—Xoiice of 
prior title—Registry laws—Possession — .4c- 
guisitirc prescription.]—In the conveyance of 
lands for the permanent way, the deed de
scribed lands sold to the railway company as 
bounded by an unnavigable stream, as "select
ed and laid out " for the railway. Stakes 
were planted to shew the side lines, but the 
railway fences were placed inside the stakes 
above the water’s edge, and the vendor was 
allowed to remain in possession of the strip
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of land between the fence and the middle of 
the bed of the stream. The deed was duly 
registered and, subsequently, the vendor sold 
the rest of his property including water rights, 
mills and dams constructed in the stream to 
defendant's auteur, described as “ including 
that part of the river which is not included in 
the right of way, &c.” Held, 1. That the de
scription in the deed included, ex jure natures, 
the river ad medium 1Hum aguœ, and that the 
company's title thereto could not be defeated 
by the subsequent conveyance, notwithstand
ing that they had not taken physical posses
sion of all the lands described in the prior 
conveyance to them. 2. That the failure of 
the vendor to deliver the full quantity of land 
sold by him to the company and their absten
tion from troubling him and his grantees in 
possession of the same could not be construed 
as conduct placing a construction upon the 
deed different from its clear and unambiguous 
terms or as limiting the area of the property 
conveyed so as to exclude the strip outside 
the fences or the bed of the stream as medium 
plum. 3. That such possession by the vendor 
and his assigns was not possession which 
could ripen into a title by acquisitive prescrip
tion of the property in question. Massuwippi 
I alien A*//. Co. v. lived, xxxiii., 437.

It. .1 cccss —- Obstruction — Damages — 
Action.]—A riparian owner can recover dam
ages from a railway company for injury and 
diminution of value to his property by reason 
of obstruction of access between it and a 
navigable river and where the company has 
not complied with the provisions of 43 & 
44 Viet. c. 43, s. 7, s.-ss. 3-5 (Que.), the 
owner has a remedy by action. The judg
ment appealed from (4 Dor. Q. B. 258 ; 12 
Q. L. It. 205) was reversed. Dion v. North 
Shore Ry. Co., xiv., 077.

[This judgment was affirmed on further ap
peal (14 App. Cas. 012) by the Privy Coun-

10. Pollution of stream—Tannery — Long 
user—Injunction.]—W. acquired a lot ad
joining a small stream and finding the water 
polluted from noxious substances thrown into 
the stream brought an action in damages 
against C., the owner of a tannery sjtuated 
fifteen arpents higher up the stream, and 
asked for an injunction. C. and his predeces
sors had from time immemorial carried on 
tanning there, using the water for tanning 
purposes to the knowledge of all the inhabit
ants without complaint on their part : it was 
the principal industry of the village ; the 
stream was partly used as a drain by the 
other proprietors of lands adjoining the 
stream and manure and filth were thrown in, 
but every precaution was taken by C. to pre
vent any solid matter falling into the creek. 
W. had acquired the property long after C. 
had been using the stream for tannery pur
poses. and there was no evidence that the 
property had depreciated in value by the use 
C. made of the stream. Held, affirming the 
judgment appealed from (M. L. It. 4 Q. B. 
11171, that \\\, under the circumstances prov
ed in this case, was not entitled to an in
junction to restrain C. from using the stream 
as he did. IVeir v. Claude, xvi., 575.

11. Dams and improvements — Flooding 
hunt* C. S. !.. c. r :,i Prescription Pos
session.]- -Where a proprietor for the purpose 
of improving the value of a water power, has 
built a dam over a watercourse running

through his property and has not constructed 
any mill or manufactory in connection with 
the dam, he cannot, in an action of dam
ages brought by a riparian proprietor whose 
land has been overflowed by reason of the 
construction of the dam, justify, under the 
provisions of C. S. L. C. c. 51. Nor can he 
acquire by prescription a right to maintain 
the dam in question ; nor claim title by pos
session to the land overflowed without proving 
the requirements of art. 2193, C. C. Jones 
v. Fisher, xvii., 515.

12. Fusement—Sale of land—Unity of pos
sess ion—ticveranee—Con tinuous user.

See Easement, 19.

13. Navigable waters — Harvesting ice — 
Trespass on water lots.

See Rivers and Streams, 5.

14. Cattle straying on highway — Railway 
fencing—Protection at watercourses—Culvert 
—Injury by train—Negligence.

See Railways, 45.

15. Inter municipal—Drainage—Removal of 
obstruction — Municipal Act, 1883, s. 510 
(Ont.)—Municipal Amendment Act, 1886, s. 
22 (Ont.)—Report of engineer.

See Drainage, 9.

1(5. Negligence—Vis major—Driving timber 
—Servitude — Floatable rivers — Statutory 
duty—53 Viet. c. 31 (Que.)—Riparian rights.

See Rivers and Streams, 7.

And see Drainage — Easement—Riparian 
Rights — Rivers and Streams — 
Servitude.

WATER LOTS.

1. Description of lands—Accretion.
See Deed, 2(5.

2. Filling in—" Buildings and erections"
" Improvements "—*" Lessor and lessee.”

Sec Lessor and Lessee, 2.

3. Crown grants—Title to bed of navigable 
waters - Dedication—User — Obstruction to 
n a viya lion— A u isa nee.

See Constitutional Law, 81.

4. Navigable waters—Ice harvesting—Très- 
pats "n wattr lots.

See Rivers and Streams, 5.

WATER RATES.

By-latc—Discrimination in rates—Govern
ment buildings.

Sec Municipal Corporations, 199.

WATERS. CANADIAN.

1. Three mile limit—Fishing within ■— Li
cense — Forfeiture—Burden of proof—/>*• £
C.. c. 93, ». 3.

See Fisheries, 4.
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2. Canadian waters — Property in beds— 

Public hurbours — Erections in navigable 
waters—interference with navigation—Right 
of fishing -— Power to grunt — Riparian pro
prietors—Great lakes ond navigable rivers— 
Operation of Magna Char ta—Provincial legis
lation—R. S. O. (1881> c. 24, s. If!—55 Viet. 
(O. ) c. JU, ss. 5 to 15, ID and <11—R. JS. Q. 
arts. U15 to ISIS.

See Constitutional Law, 5.
3. Treaty of ISIS—Construction of—Fish

eries—I'linc mile limit—Construction of sta
tutes—5U Ueo, 111., v. 58 (Imp.)—R. S. C. 
CO. Dj and D5—“ Fishing " — Foreign fishing

See Fisheries, G.

WATERWAYS.

See Drainage — Easement — Riparian 
Rights—Rivers and Streams—Servi-

WATERWORKS.

1. Municipal corporation —■ Waterworks— 
Extension of works—Repairs—lly-law—Reso
lution — Agreement in writing—Injunction— 
Ih ays and streets—R, S. Q. art. MSS— 
Art. 1055a C. C. P.

See Municipal Corporations. 200.
2. Municipal corporation — Rescission of 

contract - Hot ici Mine en demeure—Long 
user—U'uiver—Art. lOtil C. C.

See Municipal Corporations, 201.
3. Statutory board of commissioners—Con

tract-Principal and ugent—Action—Parties.
See Municipal Corporations, 05.

4. Municipal debenture—By-law—Approval 
by ratepayers and Lieutenant-Governor — Ü0 
I let. c. 76, ss. 7, 27 (Que.)

See Municipal Corporations, 50.

WAY.

Sec Easement—Highway- Servitude.

“ WHITE LAW."

(dm i ra I tii I a ir An riya t ion—A' n no ir ch an- 
iiiIs —White Law." R. 2}—Right of way— 
ilvi ting ships—Collision.

See Admiralty Law, G.

WILL.

1- Vapacity of Testator, 1-0.
2. Construction of Will, 7-25.
3. Devises and Legacies, 20-40. 
•l Execution of Will, 47-49
5. Powers, 50-55.
li- Revocation and Revival. 50.
"• Other Cases, 57-08

1. Capacity of Testator.

1. Capacity of testator—llurcss — Consid
eration—Insanity—Legacy to supposed wife 
— Error—Fausse cause— Findings of fact— 
Inferences -Duty of appellate court.]—In an 
action to recover an estate and for an account 
by the executor of the will of R., against the 
curator appointed to his estate during lunacy, 
the appellant intervened to have the will set 
aside, as executed under pressure by M., in 
whose favour the will was made, while the 
testator was of unsound mind. The appellant 
proved that M. was not tin- legal wife of R., 
she having another husband living at the time 
the marriage was contracted. R. died in 
1881. having made a will two years previously 
by which he bequeathed $4,000 and all his 
household furniture and effects to “ his wife. 
M. $2,U00 to a niece . $1,000 for charitable 
purposes, and the remainder of his estate to 
his brothers, nephews and nieces in equal 
shares. Four days later It. made another will 
before the same notary, leaving $S00 to his 
wife M., $400 to each of his two nieces, and 
$400 to his brother, with reversion to the nieces 
if not claimed within a year, and the remainder 
to the appellant, one of said two nieces. About 
six weeks later It. made another will, the sub
ject of litigation, by which he revoked his 
former wills and gave $2,000 for the poor of 
St. Kochs, and the remainder of his property 
to his “ beloved wife AI." About two months 
later, It. was interdicted as a lunatic, and the 
curator appointed to his estate. It. remained 
in an asylum for a year, when he was released, 
and lived until his death with his niece, sister 
of the appellant. The trial judge upheld the 
will, and his decision was affirmed by the 
Court of Queen’s Bench. Held, reversing 
the judgments appealed from, Ritchie, C.J., 
and Strong, .1., dissenting, that the proper in
ference from all the evidence as to the mental 
capacity to make the last will was that the 
testator, at the date of making the will, was 
of unsound mind ; that, as it appeared that 
the only consideration for the testator’s lib
erality to M. was, that lie supposed her to be 
"my beloved wife, Julie Morin," whilst at 
that time M. was, in fact, the lawful wife of 
another man, the universal bequest to M. was 
void, through error and false cause; that it 
is the duty of an appellate court to review 
the conclusion arrived at by courts whose 
judgments are appealed from upon a question 
of fact when such judgments do not turn upon 
the credibility of any of the witnesses, but 
upon the proper inference to be drawn from 
all the evidence in the case. Judgment ap- 
jiealed from (2 Dor. Q. B. 245) reversed. 
Russell v. Le français, viii., 335.

I Leave to appeal was refused by the Privy 
Council. J

2. Testamentary capacity—Art. 851 C. C.— 
Weakness of mind—Senile dementia—Valid
ity of will — indue influence.] — In 
1889 an action was brought by G. II. II.. in 
capacity of curator to Airs. B., an interdict, 
against A., in order to have a certain deed of 
transfer made to him by Mrs. B.. his mother, 
set aside and cancelled. Mrs. B. having died 
before the case was brought on to trial, the 
respondent, Al. B„ presented a petition for 
continuance of the suit on her behalf as one 
of the legatees of her mother under a will 
dated the 17th November. 1809. This petition 
was contested by A. B., who based his contes
tation on a will dated the 17th January, 1885
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(the same date ns that of the transfer at
tacked by the original action), whereby the 
late Mrs. It. bcquc >thed the residue of all of 
her property, &v., to her two sous.—Upon the 
merits of the contestation as to the validity 
of the will of the 17th January, 1885. VV</</, 
affirming the judgment apis-uled from, that 
art. 831 C. C., which enacts that the testator 
must be of sound mind, does not declare null 
only the will of an insane person, hut also the 
will of all those whose weakness of mind does 
not allow them to comprehend the effect and 
consequences of the act which they perform. 
llcld, further, that upon the facts and evi
dence in the case, the will of the 17th Janu
ary, 1885, was obtained by A. at a time when 
Mrs. It. was suffering from a senile dementia 
and weakness of mind, and was under the un
due influence of A. It., and should be set aside.
- The judgment appealed front IQ. H. 1 Q. 
It. 447 ) was affirmed. Baptist v. Baptist,

3. Execution of will—Testamentary capa- 
citt/.j—A testator was suffering from a disease 
which had the effect of inducing drowsiness or 
stupor during the time he gave the instruc
tions for drafting, and when lie executed his 
will, but as the evidence shewed that lie thor
oughly understood and appreciated the instruc
tions he was giving to the draftsman as to the 
form his will should take and the instrument 
itself when subsequently read over to him. it 
was held to he a valid will.—Judgment ap
pealed from (28 N. S. Hep. 2*2(1 ) affirmed. 
AlcLuuyhlin v. M c Leila n, xxvi., U4U.

4. Capacity of testator—Undue influence.] 
—A codicil to a will executed shortly before 
the testator's death, increasing the provision 
made by a former codicil for a niece of his 
wife who had lived with him for nearly thirty 
years, a considerable portion of which she was 
his housekeeper, was attacked as having been 
executed on account of undue influence by the 
niece. Held, reversing the judgment of the 
Supreme Court of Nova Scotia, Taschereau 
and Sedgewick, JJ., dissenting, that as the 
testator was shewn to be capable of executing 
a will at the time he made the codicil, con
sidering the relations between him and his 
niece even if ii bad i»'.ui proved that she urged 
him to make better provision for her than he 
had previously done, such would not have 
amounted to undue influence. Ilehl, also, fol
lowing Cerna v. Cerna ([1901] A. C. 534), 
that even if there was ground for saying that 
the testator was not at the time of execution 
capable of making a will if lie were when lie 
gave the instructions the codicil would still 
have been valid. Kaulbach v. Archhold, xxxi.,

5. Execution of will—Capacity of testator 
—Insane delusion.]—F. in 181 HI executed a 
will providing generously for his wife and 
making his son residuary legatee. In 1807 
he revoked his will and executed another by 
which the provision for his wife was reduced, 
but still leaving sufficient for her support, and 
the son was given half the residue, testator's 
daughter the other half. His wife was ap
pointed executrix and guardian of the child
ren. Prior to the execution of the last will 
F. had frequently accused his wife and son 
of an abominable crime, for which there was 
no foundation, had banished the son from his 
house and treated his wife with violence. 
After its execution he was for a time placed 
in a lunatic asylum. On proceedings to set

aside this will for want of testamentary ca
pacity in F ; Held, reversing the judgment ap
pealed from (33 X. S. Hep. 2ti), Sedgewick, 
).. dissenting, that the provision made by the 
will for testator's wife and son. and the ap
pointment of the former as executrix and 
guardian, were inconsistent with the belief 
that when it was executed testator was in
fluenced by the insane delusion that they were 
guilty of the crime he had imputed to them 
and the will was therefore valid, Skinner v. 
i urijuhurson, xxxii., 58.

(’». Testamentary eapaeity — Evidence—Ac
tion to annul— “arties--.\iis en cause.]—An 
action for annulment of a will, the execution 
of which was procured when, as alleged, the 
testator was not capable of making it, was dis
missed, because all necessary parties had not 
been summoned. The Court of Queen’s Bench 
(Q. H. 3 Q. B. 552), reversing this decision, 
held that the execution of the will had been 
procured by undue influence, and annulled it. 
—The Supreme Court affirmed the decision 
appealed from as to parties, holding that the 
Superior Court should itself have summoned 
the parties deemed necessary. It also affirmed
the judg....in as t" the will on the ground
that the onus was on the party procuring the 
execution to prove capacity, and that he had 
not only failed to do so. but the evidence was 
overwhelming against him. Currie v. Currie. 
6th May. 1895. xxiv., 712.

2. CONSTHVCTION OF WILL.

7. Construction of will—Division of estate 
—Tenants in common—Joint tenants — Sur 
vivorship —• Costs. | — By will A. directed. 
“ V'ntil the expiration of four years from the 
time of my decease, and until the division of 
my estate as hereinafter directed, my execu
tors shall every year place to the credit of 
each of my children the sum of $1.(500, and if 
any of my children shall have died leaving 
issue, then a like sum to and among the issu.' 
of the child so dying, such sum to be paid by 
half-yearly instalments to such of my children 
as shall be of age or be married, but if any 
advances shall have been made to any of 
them and interest shall be due thereon, 
such interest to In- deducted from the said 
sum. As regards the division, appropriation, 
and ultimate disposition of my estate ii i' 
my will that, subject to the payment of my 
just debts and legacies, bequests and annui
ties, I have heretofore given or may hereafter 
give, and to the expenses of management "f 
my estate, all the rest, residue and remainder 
of my estate, and the interest, increase and 
accumulation thereof, be distributed, settl'd, 
paid and disposed of, to and among my child
ren who may lie alive at the time of the divi
sion and appropriation into shares of my 
estate hereinafter directed, and the issue then 
living of such of my children as may Im then 
dead at the time and in the manner following, 
that is to say: That immediately on the ex
piration of four years from my death, my exe
cutors after making such provision as may lie 
necessary for the payment of any debts and 
legacies that may he outstanding and unpaid, 
and of outstanding annuities, and of the ex
pense of management of my estate, shall di
vide all my remaining estate into as many just 
and equal shares as the number of ray then 
surviving children and of my children who 
shall before them have died, leaving lawful
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issue then surviving, shall amount unto, and 
sluill niiportion and set off one such share to 
each of my said then surviving children, and 
one such share to the lawful issue of each of 
my then deceased children, whose lawful issue 
shall lie tlini surviving, all the issue of each 
deceased child standing in the place of such 
deceased child. And it is my will, and I direct, 
that from henceforth a separate account shall 
he kept by my trustees of each share, and of 
the interest and prolit thereof, and the pay
ments made to or on account of or for the 
maintenance and education of each of my said 
children or issue, shall he charged against the 
share apportioned to such child or children, 
or wherein such issue shall he interested, so 
that all accumulations and profits that may 
arise shall enure to the increase of each sev
eral share on which such accumulation or 
prolit shall accrue—it being my intention that 
after such division shall take place, the main
tenance. education and support of each of tny 
children while under the .ge of twenty-one 
years shall he drawn from the separate in
come of such child, and the maintenance anil 
education of the children of any of my child
ren who may have before them died, leaving 
issue, shall he drawn from the share or shares 
set apart for the issue of such deceased child 
or children. And that my children, and such 
issue of deceased children being of age, that 
is to say. of the age of 21 years, or when re
spectively they shall attain the age of 21 
years, shall be severally entitled to receive for 
the:r own use the whole of the interests and 
profits of the share and proportion of my es
tate to which they may be respectively en
titled.” On 20th May. 1804. M . testator's 
daughter, married F., the appellant. Testator 
dinl 24th December. 1870. On 25th August, 

h-aving three children, and on 
14th September, 1877, the eldest son died, and 
tlu^ father, tin* appellant, claimed that his 
son’s shore vested in him. Held reversing 
the judgment of the Supreme 'Court of 
Nova Scotia, that the intention of the tes
tator was that his estate should lie divided ami 
that the will shews that there should lie no 
survivorship, that therefore the children of 
testator’s daughter M. took as tenants in com
mon, and consequently on the death of the 
eldest son the whole right, title and Interest 
m his share, vested in his father. Judgment 
appealed from (1 Russ. & Held. 177 i reversed. 
Fisher v. Anderson, iv., 400.

8. Beneficiaries—Insufficient income—Poic- 
• rs of executors—Sale of corpus—Payment of 
annuities.|- A testator devised to his widow 
an annuity of $10,000 for her life, to be in 
lieu of her dower, and chargeable on his gen
eral estate, lie then devised to the executors 
and trustees real and personal property de 
scribed in five schedules, upon these trusts, 
•bat is to say:—Upon trust during the life 
of his wife, to collect and receive the rents, 
issues ami profits thereof which should be, 
and be taken to form a portion of his “ gen- 
-ral estate:” and then from and out of the 
general estate, during the life of the wife, the 
executors were to pay to each of his five 
daughters yearly $1,000 by equal quarterly 
payments, free from the debts, contracts anil 
engagements of their respective husbands. 
Next, resuming the statement of the trusts of 
the scheduled property specifically given, 
that from and after the death of his 
"de. the trustees were to collect and 
receive the rents, issues, dividends and pro
fits mentioned in the schedules, and to pay

to his daughter M. M. A . the rents. &<■., ap
portioned. tu her in ’ 1 lie A. : to bis daugh
ter K. of those met I in schedule IV :
bis daughter M. of t 
C. : to his daughter 
schedule 1 >. : and t< 
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daughters being ch 
ground rents, rate: 
other expenses with 
ugement and uphold 
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monts. Directions 
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siduary clause there 
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brother, and the
ultimate residue 1 ected to be equally 
divided among his ren upon the
trusts with regard 
fore declared, with 
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fits of the whole 
after paying the a 
widow, and the ret 
in London, to pay i: 
each of the daughte 
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ict to tin' estate in 
The rents ami pro- 
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of $10.01111 to tlit- 
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the $1,000 a year to 
■ing the life of their 
raised on this appeal

was whether the executors and trustees had 
power to sell or mortgage any part of the 
corpus, or apply the funds of the corpus of 
the property, to make up the deficiency. //</-/. 
reversing, in part, the judgment appealed 
from <4 Pugs. A Bur. 284), that the annui
ties given to the daughters, and the arrears 
of their annuities, were chargeable on the 
corpus of the real and personal estate subject 
to the right of the widow to have a sufficient 
sum set apart to provide for her annuity. 
Ahnon v. Lciein, v., 514.

!). Construction — Residuary personal rs- 
tatc—Mortmain.|—Among other bequests the 
testator declared :—“ I bequeath to the Worn- 
out Preachers' and Widows' Fund in connec
tion wii ilie Wesleyan Conference here the 
sum of 11.250. to be paid out of the moneys 
due me b\ Robert Chestnut, of Fredericton. 
I bequeath to the Bible Society £150. I be
queath to the Wesleyan Missionary Society in 
connection with the Conference the sum of 
£1,500." The last clause of the will was, 
“ Should there be any surplus or deficiency, 
a pro rata addition or deduction, as may he, 
to be made to the following bequests, namely, 
the Worn-out Preachers' and Widows’ Fund. 
Wesleyan Missionary Society. Bible Society." 
The surplus personal estate was claimed, un
der the will, by these charitable institutions, 
and by the heirs-at-law and next of kin, as 
residuary estate, undisposed of under the will. 
Held, affirming the Supreme Court of New 
Brunswick, Fournier and Henry. JJ.. dissent
ing, that the “surplus” had reference to the 
testator’s personal estate out of which the 
annuities and legacies were payable ; and 
therefore a pro rata addition should be made 
to the three above-named bequests.—Per 
Strong. .1. The Statute of Mortmain, 9 (ieo. 
II.. e. 30, i< not in force in New Brunswick. 
Ray v. Annual Conference of Xcic Brunsicick, 
«le., vi.. 308.

^
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10. t'oust ruction of uill — lunacy—Condi
tion.\—A testator, by the third clause of his 
will, bequeathed the residue of Ids estate to 
Ins wife, four sons and two daughters, on 
condition that they should all unite in paying 
to the executors before 1st January. 1877, 
$1,000. and a similar sum before 25th Janu
ary, 1882, to pay the shares of two other sons 
Alexander and Duncan. By the 4th clause, 
he gave $1,000, without condition, to each of 
his sons, Alexander and Duncan. By the 5th 
clause, he devised to his sons, Douglas and 
Robert, two lots ; and after giving several lega
cies to his daughters, he proceeded : “And fur
ther. that Alexander and Duncan work on the 
farm until the legacies become due.” Alexan
der left the farm in 1S71 and entered into mer
cantile pursuits. Held, reversing the judgment 
appealed from (0 Ont. App. It. 51101. Ritchie, 
(J.J., and Henry. J., dissenting, that the con
struction of the paragraph bequeathing $1,000 
to Alexander must Ik- based on a consideration 
of the whole will, and that the intention was 
that Alexander's right to receive his legacy 
was conditional on his working on the farm 
and assisting iu earning it. Oliver v. David
son, xi., 166,

11. Count ruction — Intention of tentât or—
Trust — Absolute derine — Subsequent re
striction- Repugnancy.]—A testator directed 
his real estate to be sold and the proceeds, 
after payment of debts and certain legacies, 
to lie divided into twelve equal parts, “five 
of which 1 give and devise to my beloved 
daughter ('. M., four of which 1 give and de
vise to A. E. l*\ (daughter), and three of 
which, subject to the conditions and provisions 
hereinafter set forth. 1 reserve for my son, C. 
XV. M. But in no case shall any creditor of 
either of my children, or any husband of either 
of my children, daughters, have any claim or 
demand upon the said executrices, &c.. but 
their respective shares shall he kept and the 
interest, rents, and profits thereof shall be 
paid and allowed to them annually . . .
during their respective lives." In an action 
by the daughters to have their shares paid 
over to them untrammelled by any trust. Held, 
allirming the judgment appealed from (20 X. 
S. I top. 711, that it was clearly the intention 
of the testator that the daughters should only 
receive the income from the shares during their 
live» Foot v. Foot, xv., (199.

12. Construction — Usufruct ■— Remainder
substitution Rights purged Convey

ance hy usufructuary — Sheriff's sale—Estop- \ 
!" I irt. ill 0. O. P. I A will provided :
" Fifthly. I give, devise and bequeath unto II. 
M, . . . my present wife, the usufruct, 
use. and enjoyment during all her natural life
time of the rest and residue of my property, 
moveable or immoveable, . . . which I
may have any right, interest or share at the 
time of my death, without any exception or 
reserve.—To have and to hold, use and enjoy 
the said usufruct, use, and enjoyment of the 
said property unto my said wife, as and for 
her own property, from and after my decease 
and during all her natural lifetime.”—
“ Sixthly. 1 give, devise and bequeath in full 
property unto my son. J„ issue of my marriage 
with the said II. M., the whole of the pro
perty of whatever nature or kind, moveable, 
real, or personal, of which the usufruct, use, 
and enjoyment during her natural lifetime is 
hereinbefore left to my said wife, . . .
hut subject to the said usufruct, use and en
joyment of his mother, . - . during all

her natural lifetime as aforesaid, and without 
any account to he rendered of the same or of 
any part thereof to any person or jtersous 
whomsoever. Should, however, my said son 
. . . die before his said mother . .
then and in that case I give, devise and be
queath the said property so hereby bequeathed 
to him to the said II. M. in full property to 
he disposed of by last will and testament or 
otherwise as she may think fit, and without any 
account to he rendered of the same or of any 
part thereof to any person or persons whom 
soever.—To have and to hold the said hereby 
bequeathed and given property to the said .1., 
his heirs and assigns, should he survive hi 
said mother, as and for his and their own 
property forever, and in the event of his pre
deceasing his said mother unto the said II. M . 
her heirs and assigns, as and for her and their 
property forever." Held, allirming the judg 
ment appealed from (Ij. It. 1 < j. B. 197». 
that the will did not create a substitution, bin 
a simple bequest of usufruct to his wife and 
of ownership to his son upon survival. Held. 
also, that a sheriff's sale of property forming 
part of the estate under an execution issued 
against a person who was in possession under 
a title from the wife, such sale having taken 
place after testator’s son become of age. 
was valid and purged all real rights which the 
son might have had under the will. Hatton v 
Morin (19 L. <\ It. 297» followed. Mc(D"i 
v. Canada Investment tl- Agency Co., xxi. 
499.

13. Construction —- Devise to children and 
their issue — Distribution — Her stirpes or 
per capita — Trust — Statute of Limitations 
—Hosscssion.]—Under provisions of a will :
“ When my beloved wife shall have departed 
this life and my daughters shall have married 
or departed this life, I direct and require in y 
trustees and executors to convert the whole 
of my estate into money . . . and to di
vide the same equally among those of mv said 
sons and daughters who may then be living, 
and the children of those of my said son- 
and daughters who may have departed thi- 
life previous thereto — Held, reversing the 
Court of Appeal for Ontario, Ritchie, C.J.. 
dissenting, that the distribution of the estât-' 
should be per capita and not per stirpes. A 
son of the testator, one of the executors and 
trustees named in the will was a minor when 
his father died, and after coming of age lie 
never applied for probate though he knew -if 
the will and did not disclaim. With the von 
sent of the acting trustees he went into p 
session of a farm lielonging to the estate and 
remained in possession over 20 years, and until 
the period of distribution under the «•Ian-' 
above set out arrived, and then claimed title 
under the Statute of Limitations. Held. 
firming judgment appealed from (18 Ont. A:-;•• 
It. 25), that as he held under an express trn-t 
hy the terms of the will, the rights of the other 
devisees could not he barred by the statut--. 
Houghton v. Hell, xxiii., 498.

14. Devine of life estate—Remainder to in- 
i sue in fee simple—Intention of testator
| Rule in Shelley's case.\—A testator by the 

third clause of his will devised land as i->l- 
I lows : “ To my son J., for the term of his na- 
' tural life, and from and after the deceit to 
i the lawful issue of my said son J., to hold in 
| fee simple.” In default of such issu- the 
j land was to go to a daughter for life with a 

like remainder in favour of issue, failing 
which, to brothers and sisters and their heirs.
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Another clause of the will was as follows :
” It is my intention that upon the decease of 
cither of my children without issue, if any 
other child he then dead the issue of such 
latter child (if any» shall at once take the 
fee simple of the devise mentioned in the sec
ond and third clauses of this my will.” UvUl, 
affirming the decision of the Court of Appeal 
(21 Ont. App. It. 519), that if the limi
tation in the third clause, instead of 
being to the issue to hold in fee simple 
had been to the heirs general of the issue, 
the son J., under tlm rule in Shelley'* 
Case, would have taken an estate tail; that 
the word "issue” though prim it facie a word 
of limitation equivalent to “ heirs of the 
body,” is a more flexible expression than the 
latter and more easily diverted by a context 
or superadded limitations from its prim A facie 
meaning: that it will he interpreted to mean 
“ children ” when such limitations or context 
requires it ; that “ to hold in fee simple ” is 
an expression of known legal import admit
ting of no secondary or alternative meaning, 
and must prevail over the word “ issue.” which 
is one of fluctuating meaning ; and that effect 
must be given to the manifest intention of the 
testator that the issue should take a fee. King 
v. Evans, xxiv., 35(5.

15. Executory devine over—Contingencies— 
“ Dying without issue"—“ Revert ”—Dower 
—Annuity — Election by widow—Devolution 
of Estate* Act. .'/A Viet. (O.) e. 22— Condi
tions in restraint of marriage — Practice 
Added parties- Orders JfG <(• Ontario .Judi
cature Aet—R. S. O. (ISSS) r. 100. *. dO.]-- 
A testator divided his real estate among his 
three sons, the portion of A. C. the eldest son 
being charged with the payment of $1.000 to 
each of his brothers and its proportion of the 
widow’s dower. The will also provided that 
" should any of my three sons die without 
lawful issue and leave a widow, she shall have 
the sum of fifty dollars per annum out of his 
estate so long as she remains unmarried, ami 
the balance of the estate shall revert to his 
brothers with the said fifty dollars on her 
marriage.” A. (\ died after the testator, 
leaving a widow, but no issue. Held, revers
ing the judgment of the Court of Appeal, that 
the gift over in the last mentioned clause was 
intended hv the testator to take effect on the 
death of the devisee without issue at any time 
and not during the lifetime of the testator 
only; hut it was no ground for departing from 
this prim A facie meaning of the terms of the 
gift that very burdensome conditions were im
posed upon the devisee ; and that no such con
ditions would he imposed on the devise to A. 
v. by this construction, ns the two sums of 
81,000 each charged in favour of his brothers 
were charged upon the whole fee. and if paid 
by him his personal representatives on his 
death could enforce re-payment to his estate. 
Ihld. also, that the widow of A. C. was en
titled to the dower out of the lands devised to 
loin, notwithstanding the defeasible character 
of his estate : that she was also entitled to 
the annuity of $50 per annum given her by 
the will, it not being inconsistent with her 
right to dower, and she was therefore not put 
to her election: that the limitation of the ati- 
i nity to widowhood was not invalid as being 
in undue restraint of marriage : and that she 
could not claim a distributive share of the 
devised lands under the Devolution of Estates 
Act. which applies only to the descent of in
heritable lands.—The mortgagee of the rever- 

ary Interest ni one of bis brothers, in the

lands devised lo A. (’., was improperly added, 
in the Master's office, as a party to an admin
istration action and could take objection at 
any time to the proceeding either by way of 
appeal from the report or on further direc
tions: she was not limited to the time men
tioned in order 18 of the Supreme Court of 
Judicature, which refers only t" a motion i" 
discharge or vary the decree. Cowan v. Allen, 
xxvi., 292.

I Followed in Eraser v. Eraser (2(5 Can. S. 
C. R. 31(5). See No. 1(5, infra.]

1(5. Devise to two sons—Devise over of one’s 
share. — Condition Context—Codicil .J — A 
testator devised property " equally " to his 
two sons, .1. S. and T. (5.. with a provision 
that "in the event of the death of my said 
son T. ( !.. unmarried or without leaving is
sue.” his interest should go to .1. S. lt.v a 
codicil a third son was given an equal interest 
with his brothers in the property on a condi
tion which was not complied with and the 
devise to him became of no effect. Held, re
versing the decision of the Supreme Court of 
Nova Scotia, that the codicil did not affect 
the construction to be put on the devise in 
the will ; that J. S. and T. <1. look as tenants 
in common in equal moieties, the estate of J. 
S. being absolute, and that of T. (1. subject to 
an executory devise over in case of death at 
any time and not merely during the lifetime 
of the testator. Cowan v. Allen 12(5 Can. S. 
C. It. 292 ) followed. Held, also, that the 
word " equal ” indicated the respective shares 
which the two devisees were to take in the 
area of the property devised and not the char
acter of the estates given in those shares. 
Eraser v. Eraser, xxvi.. 31(5.

Sec No. 15, ante.

17. Death without issue —Executory devise 
over — Conditional fee— Life < xtatc ■— Estate 
tail.]—A testator died in 185(5 having previ
ously made his last will, divided into numbered 
paragraphs, by which lie devised his property 
amongst certain of his children. Ity the third 
clause lie devised lands to his son F. on at
taining the age of 21 years—“giving the exe
cutors power to lift the rent, and to rent, said 
executors paying F. all former rents due after 
my decease up to his attaining the age of 21 
years,” and By a subsequent clause lie pro
vided that “at the death of any one of my 
sons or daughters having no issue, their pro
perty to be divided equally among the sur
vivors.” F. attained the age of 21 years and 
died in 1893, unmarried and without issue. 
Held, that neither the form nor the language 
used in the will would authorize a departure 
from the general rule as to construction ac
cording to the ordinary grammatical meaning 
of the words used by the testator, and that, 
as there would be no absurdity, repugnance 
or inconsistency in such a construction of the 
will in question, the subsequent clause limiting 
the estates bequeathed by an executory devise 
over must lie interpreted as referring to the 
property devised to the testator’s sons and 
daughters by all the preceding clauses of the 
will. Held, further, that the gift over should 
be construed as having reference to failure of 
issue at the death of the first devisee who thus 
took an estate in fee subject to the executory 
devise over. Crawford v. Itroddy, xxvi.. 345.

18. Donation—Substitution—l,artition, per 
stirpes or per capita—Usufruct—Alimentary 
allowance- -Accretion between legatees. |—The 
late Joseph Rochon made his will in 1852 by
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which ho devised to his two sisters the usu
fruct of nil his estate and the property there
in to their children, miming 1‘ierre Dupras, 
his uncle, as his testamentary executor, and 
directing that his estate should he realized 
and the proceeds invested according to the 
executor's judgment, adding to these directions 
the words “enfin placer la masse liquide de ma 
succession à intérêt ou autrement, de la ma
nière qu'il croira le plus avantageaux, pour 
en fournir les revenus à mes dites sœurs et 
conserver le fonds pour leurs enfants,” and 
providing that these legacies should he con
sidered as an alimentary allowance and should 
he lion-transferable and exempt from seizure. 
By a codicil in 1X1)0 he appointed a nephew 
as his testamentary executor in the place of 
the uncle, who hail died, and declared:—“II 
sera de plus l'administrateur de mes dits biens 
jusqu'au décès de mes deux sieurs usu- 
fruitêres, nommées dans mou dit testament, et 
jusqu'au partuge définitif de mes biens entre 
mes hériliers propriétaires, et il aura les pou
voirs qu'avait lu dit Pierre Dupras dans mon 
dit testament.” Held, (twynne. J., dissenting, 
that the testamentary dispositions thus made 
did not create a substitution, but constituted 
merely a devise of the usufruct by the testa
tor lo his two sisters and of the estate (sub
ject to tin- usufruct), to their children, which 
took effect at the death of the testator. Held. 
also, that the charge of preserving the estate 
“ conserver le fonds imposed upon the tes
tamentary executor could not he construed as 
imposing the same obligation upon the sisters 
who were excluded from the administration, 
or as having, by that term, given them the 
property subject to the charge that they should 
hand it over to the children at their decease, 
or as being a modification of the preceding 
clause of the will by which the property was 
devised to the children directly, subject to the 
usufruct. IIrid, further, that the property 
thus devised was subject to partition between 
the children per capita and not per stirpes. 
Judgment appealed from (Q li. 5 <). B. ”77) 
atlirmed. 1 tub in v. Duguay, xxvii., 347.

1!). Construction of statute — Abolition of 
estates tail — Executory devise over—Dying 
without issue—“Lawful heirs"—"Heirs of 
tin body"—Estait in remainder expectant — 
Statutory iitli Tit It by will Conveyanct bn 
tenant in tail.\ The It. S. X. S.. l.Sôt (1 
ser.) c. 112, provided: “All estates tail are 
abolished, and every estate which would 
hitherto have liven adjudged a fee tail shall 
hereafter be adjudged a fee simple; and, if no 
\ulid remainder lie limited thereon, shall be a 
fee simple absolute, and may be conveyed or 
devised by lIn- tenant in tail, or otherwise 
shall descend to iiis heirs as a fee simple.” In 
the revision of 1858 t It. S. X. S. 2 ser. c. 
112i. the terms are identical. In 18(54 lit. 
S. N. S. 3 ser. c. 111), the provision was 
changed to tin- following: "All estates tail on 
which no valid remainder is limited are abo
lished, and every such estate shall hereafter be 
adjudged to be a fee simple absolute, and may 
be conveyed or devised by the tenant in tail, 
or otherwise shall descend to his heirs as a fee 
simple." This latier statute was repealed in 
18(10 (28 Viet. e. 2), when it was provided as 
follows: “All estates tail are abolished and 
every estate which hitherto would have been 
adjudged a fee tail ahull hereafter be ad
judged a fee simple and may be conveyed or 
devised or descend as such." '/., who «lied in 
18.V.I. by his will made in 1837, devised lands in 
Nova Scotia to his son and, in default of law

ful heirs, with a devise over to other relatives, 
in the course of descent from the first donee. 
Un the death of %., the son took possession 
of the property as devisee under the will, and 
held it until 1891, when he sold the lands in 
question in this suit to the appellant. Held, 
per Taschereau, Sedgewick and King, .1.1,. 
that notwithstanding the reference to "valid 
remainder" in the statute of 1851 ail estates 
tail were thereby abolished, and further, that 
subsequent to that statute there could lie no 
valid remainder expectant on an «-state, as 
there could not be a valid estate tail to sup
port such remainder. Held, further, per Tas
chereau, Sedgewick and King, .1.1.. that in 
the ilevise over to persons in the course of 
descent from the first devisi-e. in default of 
lawful issue, the words “ lawful heirs," in the 
limitation over, are to be read as if they were 
“heirs of the body," and that the estate of 
the first devisee was thus restricted to an 
estate tail and was consequently, by the ope
ration of the statute of 1851, converted into 
an «-state in fee simple and could be conveyed 
by the first devisee. Held, p< r Uwyuue and 
Uirouurd, JJ., that estates tail having a re
mainder limited thereon where not abolished 
by the statutes of 1851 or 18U4, but continued 
to exist until all estates tail were abolished by 
l lie statute of 18U5 ; that the first devisee, in 
the case in question, took an estate tail in the 
lands devised and having held them as devisee 
in tail up to the time of the passing of the 
Act of 1st», the estate in his possession was 
then, by the operation of that statute, con
verted into an estate in fee simple which could 
lx- lawfully conveyed to him. Ernst \. 
Zwicker, xxv il., 591.

20. Codicil — Testamentary succession - 
"H'u i uiccrsut legatet lrf«, 5U(i, ôl)ï, 
fi.il, Sti.'i, fi.'tU V. C.—lJf Leu. III., c. ôJ, s. IU 
i / "ip. i // Leo, III., v. / (L.Ü.) J It. x 
who died in Montreal in 1800 had, by his will 
made there in 1890, bequeathed to M. A. and 
her heirs, one-fourth of his residuary estate. 
M. A. diid in 1805 leaving a will appointing 
live of her children her universal legatees. It. 
A. subsi-qiienlly look communication of the 
will of the deceased M. A. and made a codicil 
to his own will in the terms following : 
“ Willi respect to the share of the residue of 
my property which 1 bequcath«*d by my will 
to my sister, the late M. A. . . . my will 
and desire is that her said share id" said resi 
due shall go to her heirs." Held, tiwyniie 
and Uirouard, JJ., dissi-nting. Unit under ihe 
provisions of the Civil Code of Lower Cumula, 
the words “ her heirs " in the codicil must lie 
construed as meaning the persons to whom 
the succession of M. A. devolved as universal 
legatees under her will. Allan v. Evans, xxx .
410.

21. Provisions by will — Deferred distribu 
tion — Premature action. |- Action by bench 
claries under will against the executors for a 
account anil share of testator's estate, claiiii 
ing that it was not necessary to postpone tic 
«listributiou simply to permit the exei'utors t - 
fulfil a trust of little importance in rompun 
son with the bulk of the «-state and whir 
could In- otherwise providoil for. The Sc 
preme Court allirmed the judgment of tie 
Court of King’s Bench, affirming the jml. 
nient of the trial court, which dismissed 
the action on the ground that the wi'l 
excused the executors from an account and 
distribution until the minor children, for the
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education and care of whom provision was 
made in the will, attained the age of majority. 
<UUmour v. Cory, 22ud May, 1902.

22. Construction of will — Survivorship— 
Intestacy.I—11. by his will provided for dis
posal of his property in case his wife survived 
him but not in case of her death happening first. 
The will also contained this provision : “In 
case both my wife and myself should, by acci
dent or otherwise, be deprived of life at the 
same time 1 request the following disposition 
to be made of my property " . . . H. died six
teen days after his wife but made no change 
in his will. Held, affirming the judgment ap
pealed from (4 Ont. L. It. (1(4(1 ; 2 Ont. L. It. 
199), that II. and his wife were not deprived 
of life at the same time and he therefore died 
intestate. Maclean v. Henning, xxxiii., 900.

23. Construction of will—Opening of sub
stitution— Legacy to substitutes — Legatees 
taking per stirpes or per capita.] — lly 1ns 
will, which created a substitution, the testator 
bequeathed the usufruct of all his property 
to his widow, during her lifetime and, after 
her death, to his surviving children and, by 
the sixth clause, provided as follows : “Quant 
à la propriété du mes dits biens meubles et 
immeubles généralement quelconques que je 
délaisserai au jour de mon décès, je la donne 
et lègue aux enfants légitimes de mes enfants, 
qui seront mes petits-enfants; pour, par, mes 
dits petits-enfants, jouir, faire et disposer de 
tues dits biens en pleine propriété et par égales 
parts et portions entre eux, à compter du jour 
que la dite jouissance et usufruit donnés à 
mes enfants cesseront, les instituant mes légu
âmes universels en propriété. //-/-/. revers 
iug the judgment appealed from, that all the 
grandchildren participated in the legacy and 
ilia; the property representing the fifth of the 
revenue given to each of the testator’s child
ren. on the opening of the substitution created 
by the will, for such portion of his estate, 
should he divided among all the grandchildren 
then living in equal shares, the grandchildren 
taking per capita and not per stirpes, lit mil- 
laid v. Chabot, xxxiii., 328.

24. Proriding, for continuing executors— 
Trust—Account — Administration of minor's 
property—Appointment of tutor by will—Di
rections of testator—Minor discharging tutor 
- lies judicata — Aeguicsence — Executor— 
Pro-tutor — Jurisdiction—Property in (Jin bee 
and Ontario—Meyligence—Duty to administer 
in bon père de famille—Interest—Art. 21)0 et 
*"!■ C.—Contrainte.]—U., deceased mother 
of the appellant, was sole executrix of the 
will of her deceased husband whereby appel
lant and a sister (since deceased i were consti
tuted sole residuary legatees. By her will, 
made at her domicile in Montreal, ('. be
queathed all her property to her two children, 
and appointed the defendant and F. M. her 
executors, authorizing them to continue the 
execution of the will of her late husband, 
which had been made in Ontario where part 
of the lands affected were situate. She also 
appointed them tutors to her children, to take 
rave of them until their marriage nr attaining 
the age of majority. Both acted accordingly 
together till F. M. left the country in 185(1, 
after which defendant continued to do so 
alone. On coming of age in 18118. the plaintiff, 
as --le surviving legatee under both wills, gave 
tin- defendant a full discharge of his adminis
tration although he did not produce vouchers 
and render an account under oath. In nil ac
tion en reddition de compte and for $41,278,
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balance due on the administration (as ordered 
by a judgment in a preceding action to set 
aside the discharge and certain deeds. for 
fraud i, it was hold by the Court of Queen’s 
Bench (2 Dor. Q. B. 33 : 25 !.. C. Jur. 11 Ml| 
reversing the judgment of the Superior Court, 
District of Montreal, that <’. had no power by 
her will to appoint administrators to continue 
the administration of her deceased husband’s 
estate; that though defendant had not been 
duly appointed tutor he had acted as such and 
could he held to account : that the discharge 
was null and void as it had been given without 
a regular account : that defendant could not 
charge interest on sums advanced by him for 
education and maintenance of the minors, hut 
only upon interest bearing debts paid by him 
in excess of his receipts, and finally adjusted 
the balance due by defendant on the débats de 
compte at $590.07.—The Supreme Court re
vet sed the judgment appealed from and held, 
that the quality of defendant was not only 
res judicata by the judgment condemning the 
defendant to render an account, hut it had not 
been appealed from and had been acquiesced 
in by defendant; that the courts below were 
correct in holding that the action had properly 
lieen brought in Quebec : that, while agreeing 
with the Court of Queen’s Bench as to the 
law respecting the liability of executors, 
the court was of opinion there was 
not sufficient evidence that F. M had 
acted otherwise than as agent of de
fendant. who was therefore properly liable 
for all the rents of the Belleville property 
after the death of C. : that the administration 
of defendant, although begun before the pro
mulgation of the Civil Code, should have been 
regulated by the principles contained in the 
Code (art 290 et scq.) which, with a few ex
ceptions introducing new law. are only a re
sume of the old law on the obligations of a 
tutor. lie should therefore have administered 
i n bon pi-re dr famille, whereas his own evi
dence was sufficient to prove negligence on his 
part lie had allowed the tenants of the Belle
ville property to make only such repairs as 
they thought right, and moreover to deduct the 
cost from the rents, although the leases hound 
them to keep the property in repair. That 
the defendant should lie charged interest on 
the price of the Belleville property ($11.250), 
and also on that part of the price of the sale 
of the half of the Drummond street property 
unaccounted for ($4.040). front the time of 
sale (art. 1,534, C. C\). not being entitled to 
the six months allowed by the Code for in
vesting the moneys of a minor, because he had 
claimed to appropriate and had used the 
money as his own : that the charge made for 
board of C. and " Louisa." allowed bv the 
Queen’s Bench, should be deducted, a- C. and 
her daughters were living with the defendant 
as his relatives, and there was no evidence 
that defendant had at any time any Intention 
of making them pay board : that the amount 
of the judgment obtained against C. should he 
disallowed, together with the interest thereon ; 
and that certain other items (particularly spe
cified l should he disallowed—The result was 
that the judgment of the Queen’s Bench was 
varied by condemning defendant to pay to 
plaintiffs $12,121.49, but the court did not 
order a contrainte par corps, because it had 
been admitted that sufficient property belong
ing to defendant to secure plaintiff had been 
seized, and because the court not being ob
liged to pronounce “la contrainte par corps’’ 
against tutors in every case, did not think it 
necessary to do so in the present one.—Per
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Strong, J. The Belleville property having 
been devised by the plaintiffs father to her 
mother for life, with remainder to the plain 
tiff and her sister in fee, a trust was created, 
and upon the death of C. there was no trustee 
tu execute this trust, and defendant, and P. 
M., having entered into the estate of the 
minors and taken the profits were accountable 
in equity ns constructive trustees, and their 
liability in this respect being entirely a per
sonal one might be enforced in a jurisdiction 
other than that in which the lands were situ
ated. and the mere itendency of a suit in the 
Ontario Court of Chancery, in which no de
cree had been made, did not constitute any 
ground of defence- The defendant ought not 
to be allowed to claim the amount of the judg
ment against C.. because it was a failure of 
duty on his part not to see she was protected 
by accepting her mother's succession under 
benefit of inventory, and he cannot be allowed 
to take advantage of his own default by mak
ing the plaintiff responsible for her mother's 
debt to an amount far beyond the value of 
the succession. Besides, the evidence of a debt 
was very unsatisfactory, and it was the com
mon practice (so much so that this court 
might take judicial notice of it) to take judg
ments in this form in Ontario for the sole pur
pose of enabling the lands to he sold under 
execution against the executor or administra
tor (Gardiner v. Gardiner. 2 U. C. O. S. 5201, 
and not with any view of binding the execu
tor to an admission of personal assets, and 
such a judgment, was no evidence as regarded 
the real representatives of the heir or devisee, 
but as to them was res inter alios, and before 
lands could lie made liable to the satisfaction 
of the judgment creditor he was bound to 
prove his original debt as strictly as if no 
judgment against the executor had ever been 
obtained, and this the defendant had entirely 
failed to do. Coleman v. Miller. Cass. Dig. 
<2ed.) 301.

25. Powers of eweeutora - Advancing lega
tees' shares Promissory notes.] — M„ who 
was a merchant, by his will gave special direc
tions for the winding up of his business and 
the division of his estate among a number of 
his children as legatees, and gave to his exe
cutors, among other powers, the power “ to 
make, sign, and indorse all notes that might 
be required to settle and liquidate the affairs 
of his succession.” By a subsequent clause 
in his will he gave his executors “all neces
sary rights and powers at any time to pay to 
any of his said children over the age of thirty 
years the whole or any part of their shares in 
his said estate for their assistance either in 
establishment or in case of need, the whole 
according to the discretion, prudence and wis
dom of said executors," &e. In an action 
against the executors to recover the amount 
of promissory notes given by the executors 
and discounted by them as such in order to 
secure a loan of money for the purpose of ad
vancing the amount of his legacy to one of 
the children who was in need of funds to pay 
personal debts. Held, affirming the judgment 
appealed from, that the two clauses of the 
will referred to were separate and distinct pro
visions which could not he construed together 
as giving power to the executors to raise the 
loan upon promissory notes for the purpose of 
advancing the share of one of the beneficiaries 
under the will. Banque Jacques-Cartier v. 
(!ration, xxx., 317.

3. Devises and Legacies.

2(5. Construction — Devis« to first ureal- 
grandson — Devise defeated bu rule of law- 
void for remoteness—intestacy—Estate tail- 
Hcir-ut-law.J—P. F.. sr., by a will dated 3rd 
December, 1845, devised as follows : “It 
pleased the Lord to give me two sons equally 
dear to my heart ; to give them equal justi.. 
1 leave all my land to the first great-grand 
son descending from them by lawful ordinal" 
generation in the masculine line, to him 1 In 
quest h it, and to him l will that it pass 
of any incumbrance, except the bury ii; 
ground and the quarter of acre for a place 
worship. To Duncan Ferguson, my son, I 
bequeath my family Bible and five shillin. 
ovvr and above what I have done for him. 
. . . To Peter Ferguson, my son. I bequ-ni,. 
my implements belonging to my farm, and to 
occupy the farm and answer State dues an 1 
public burdens himself, and the lawful mai 
offspring of his body until the proper heir in
come of age to take possession, but Peter bin 
self and all are restricted and prohibited t'roi 
giving any wood or timber whatsoever kn ! 
away off the land, or bringing any other 
family on to it but his own. But if he leuvi s 
a situation so advantageous, and cannot main 
tain himself upon it. ... 1 appoint Peter 
Mc Vicar, my grandson, to take charge of tin 
whole place—farm and all that pertains to 
it- nd occupy the same for his own benefit 
and advantage, according to the forernentiom-d 
restrictions and conditions, until the heir h- 
of lawful age as aforesaid.” The testator di< <I 
in 1849, leaving two sous, 1>. and P.. ji\, 
three daughters and one grandson, P. Mi \ . 
being a son of a daughter. When lie died i 
property was subject to a lease, which expired 
in 1857. P. F.. jr., went into occupation, in 
that year conveyed his interest to P. M V 
and left the place. Subsequently, the appel
lant, son of 1). F., and heir-at-law of P. 1 
sr.. took a conveyance from P. McV.. ami 
thereupon the respondent, heir-at-law of I' 
F., jr.. brought an action of ejectment, claim 
ing that under the will his father took i 
estate tail which descended to him. The < Mart 
of Queen’s Bench (31) U. C. Q. B. 2321 de
cided in favour of the heir-at-law, and was 
reversed by the Court of Appeal for Ontario 
(1 Ont. App. It. 452).—On appeal i ; In- Su 
preme Court, Held, reversing the Court of Ap 
peal 1'or Ontario, Strong, J.. dissenting, that 
the devise by the testator to his first great 
grandson being void for remoteness and there 
being no intention to give P. F. jr., any est 
or interest independent of. or uncoil ms-tod 
with, the devise to the great-grandson, there 
was no valid disposition to disinherit the heir- 
at-law, and therefore the plaintiff was not en
titled to recover. P<r Ritchie, J. W1 
rule of law, independent of and paran 
the testator’s intentions, defeats the devise, the 
proper course is to let the property go as the 
law directs in cases of intestacy. Ferguson 
v. Ferguson, ii., 497.

27. Legacy — Alienation of property be
queathed—Partition of proceeds — Estoppel.] 
—By will dated 11th February, 1833. ti - ator 
devised to M. his daughter by an Indian wo
man and to E. and M., his daughters by an
other woman, a defined portion of the S> igni- 
ories of Temiscouata and Madawaska. a' I the 
balance of said property to his sons V . and 
E. A short time after making this v i I the 
testator, who was heavily in debt, receiv'd nn 
unexpected offer of £15,000 for the seigniories.
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aud Mild at oncv, paid his most pressing debts, 
aniimntiiig to £5.KMi, and invested the balance 
in loans on real estate. At bis death, his 
estate appearing to he vacant as regards the 
£U,0UO, a curator was appointed. Un -7th 
September, IS lit, the parties entitled under the 
will proceeded to divide and apportion their 
legacies, basing their calculations upon the ap
proximate area of the seigniories devised, and 
received the collected part of the sums allotted 
to each by the partition. In an action brought 
by \V.. residuary legatee, against the curator, 
the court ordered the curator to account, 
which lie did, deposited $00,000 and other 
securities. Un a report of distribution !•’ 
filed an opposition claiming his share under 
the will. Appellant contested, on the grounds : 
1st. That the legacies were revoked and that in 
his capacity of universal legatee of his mother 
(the legitimate child, he alleged, of the testa
tor and the Indian woman who was commuât 
in bit nx with the testator) he was entitled to 
one-half of the proceeds of the £0.000; and 
2nd. that in the event of his claim to legiti
macy and revocation of the legacy being re
jected. as by the will the daughters were ex
empt from the payment of the debts, lie should, 
as representing one of the daughters, lie en
titled to her proportion of £15,000, the net 
proceeds of the sale. — V/< /</. a Hi ruling the 
judgment appealed from (12 <j. !.. It. 027). 
that as appellant did not at the death of his 
mother, repudiate the partage to which she 
was a party, but ratified it and acted under 
it, he was estopped from claiming more than 
what was allotted to his mother. Per Strong. 
Fournier and Taschereau. .1.1. That under 
the law prior to the Code the sale of the 
seigniories which were the subject of the 
legacy in question in this cause, considering 
tlie circumstances under which it was made, 
had not the effect of defeating the legacy. 
Semble, fxr Henry, J. That there was a revo
cation of the legacy. The court below t 12 (J. 
L. It. 327), held that as the testator dn hired 
that the daughters should not be liable for the 
payment of his debts, partition, as regards 
i hem, should be made of the sum of £15,000. 
the price obtained from the sale of the seigni
ories bequeathed, aud not of the £0,000 re
maining in his succession at his death.. Un 
ross appeal the Supreme Court, Held, that 

on the pleadings no adjudication could be made 
as to tin1 £5,400 paid by the curator for the 
debts, and that in the distribution of the 
moneys in court all that the appellant could 
claim, was the unpaid balance (if any) of his 
mother's share in the moneys, securities, in
terest, and profit of the £0,000 in accordance 
with the portage of the 27th September, 1839. 
Jones v. 1’'raser, xiii., 342.

28. Particular devise—Construction—Con
tinuent interest.\—\ testator having previ
ously given all his estate, real and personal, 
to trustees in trust for his wife for life, or 
during her widowhood, made a devise as fol 
lows :—“ In trust also, that at the death, or 
second marriage of my said wife, should such 
happen, my son Thomas, if he be then living, 
shall have and take lot number 1. &o., which 
1 hereby devise to him, his heirs, and assigns 
to and for his and their own use for ever." 
The testator then gave to his other sons and 
i" his daughters other real estate in fee. H- 
directed that all the said clevises “ in this sec
tion of my will mentioned and devised” should 
take off >rt upon and from the death or mar
riage of his wife, and not sooner, lie gave 
all his other lands in trust for sale, the rents 

8. c. it.—49

and proceeds to be at his wife's disposal wliilfe 
unmarried, and after her death or marriage 
all his personal property and estate remaining 
was to be equally divided among Ins children : 
provided always, that in the event of any 
child dying without issue before coming into 
possession of his or her share "of the property 
or money hereby devised or bequeathed." the
share of such child should g..... pially among
the survivors and their issue, :f any, as shall 
have died leaving issue. The residuarv clause 
was as follows: " All other my lands, tene
ments, houses, hereditaments, and real estai*',” 
ike. II(Id, Ritchie. C.J., and Fournier, .1.. 
dissenting, reversing the judgment appealed 
front 11\< ( ft r \. Ilekny. '.) Unt. App. It 117), 
that the interest devised to Thomas was < «m- 
tl agent upon hi' surviv iug his mot her l/<. 
chants Haul; of Canada v. Heifer, xiii., 515.

29. Devise subject to vharyt l.egaey to 
survivor Contingent inti list Preventing 
waste.|- -Plaintiff was a beneficiary under ii 
will by which the devise was to the testator’s 
wife with a legacy to him provided he sur
vived her and, during her lifetime, he 
brought suit to protect his legacy against 
dissipation by the widow. Held, reversing the 
judgment appealed from, that plaintiff had 
more than a possibility or expectation of a 
future interest : he had an existing contingent 
interest in the estate and was entitled to have 
the estate preserved that the legacy might be 
paid in case of the happening of the contin
gency on which it depended. Duggan v. Dug
gan, xvii., 343.

30. Words of grant Charge on rialtg—
I t gucy—Residuary il< risi Priority—.Vo/ice.] 
—A legacy lo H. with residuary devise to A. 
of " the balance and remainder of the pro] hum y 
and of any estate" of the testator constitutes 
the legacy a charge upon the testator's realty, 
the words " property " and " estate " being 
both sufficient lo pass realty, Cameron v. 
Harper, xxi., 273.

•11. Construction of will Devise to creditor 
— Specific lands—l'naseertaincd chattels -Sa
tisfaction. |--The testator by clause " II" de
vised all his lands in Yorkville, and particu
larly described in the first schedule, to his son 
<ieorge, his heirs and assigns, together with 
their actual and reputed appurtenances, or with 
the same or any part thereof, held, used and 
occupied or enjoyed, or known, taken or con
sidered as part or parcel thereof, together also 
with all and all manner of engines, fixtures, 
utensils and implements, and the appurtenances 
and stock in trade therein, or in or about the 
premises at his decease, he or they paying in 
exoneration of any other estate, any incum
brances which at the time of his decease shall 
affect the same : "this devise to be accepted 
by and to be in full discharge of any and 
every claim he shall have against my estate 
at the time of my decease." Clause "I," 
provided : " And it is my will and desire that, 
if at any time between the day of the date 
of this my will and the time of my decease, 
any sale or other disposition of any of the 
said lands and premises herein specifically de
vised by me shall be made by me. the con
sideration money received therefor in money or 
otherwise, to the amount thereof, or the value 
thereof, shall be a charge upon the whole of 
my real estate, and shall become due and pay
able to the devisee to whom the said land is 
herein specifically devised, or to his or her 
heirs, executors, administrators or assigns.



153!) WILL 15-10

within five years after my decease, with inter
est after tin* first year of my decease, the 
securities (if any I received in part or whole 
payment of such consideration, if any being at 
the time of decease, to be transferred, con
veyed and assigned to the said devisee, his or 
her executors, administrators or assigns, and 
to he by him. Iter or them received as to the 
amount then owing thereon in part or in 
whole payment of the said consideration 
money as the case shall Is*." -Between the 
making of the will and his death, the testator 
sold his properties specifically devised by clause 
“ It." comprising a brewery and stock and 
plant therein, to his son (Seorge. the purchase 
mom y being .«33.ii87.2d and it was contended 
that, to the extent of this sum, $.‘13.! 187.20. 
tin- appellant (his son <Ieorgei. was entitled, 
limier clause “ I. " to a charge upon the estate. 
Ih hi. reversing the judgment appealed from 
i is Out. App. It. 725». tiwynne. .!.. dissent
ing. that the devise of the lands was not sup
erseded. But tlie appellant was not entitled 
to tiie value of the stock and plant in the 
brewery, in the event of their sale to him in 
the testator’s lifetime, because what was 
given to him was not. as in the case of lands, 
certain siieclfic ascertained property, bill only 
lluctuating and unascertained property, that 
is. such property as should be on the premises 
pi the time of the testator’s decease. Appeal 
allowed with costs of all parties out of the 
estate. Si'vent v. Archer. (’ass. Big. I- ed. I 
875.

ÎI2, t'millruction - Devise to childrcit tutti 
their issin Per stirpes or \wr capita Sta
tute uf Lintitnlions—Possession.\ I nder the 
following provision of a will ** XX lien my be
loved wife shall have departed this life and 
my daughters shall have married or departed 
this life. I direct and require my trustees and 
executors to convert the whole of my estate 
Into money . . . and to divide the same
equally among those of my said sons and 
daughters who limy then be living, and the 
children of those my said sons and daughters 
who may have departed this life previous 
thereto:" //</*/. reversing the judgment ap
pealed from (IS (Int. App. B. 25». Ritchie. 
C.J.. dissenting, that the distribution of the 
estate should be per eiiiiiln and not per 
stirpes. A son of the testator and one of the 
executors and trustees named in the will was 
a minor when his father died, and after com
ing of age lie never applied for probate though 
lie knew of the will, and did not disclaim. 
XX'itli the consent of the acting trustee lie 
went into possession of a farm belonging to 
the estate, and remained in possession over 
twenty years, and until the period of distri
bution umler the clause set out arrived, and 
tln-n claimed to have a title under the Statute 
of Limitations. Ihlil. affirming the decision 
appealed from (18 Ont. App. R. 25i. that as 
lie held under an express trust by the terms
of the will the rights of .........I her devisees
could not be barred by the statute. Hough- 
ton v. Hell, xxlii.. -108.

| In the court below the case is reported 
mill until. Wright v. Bell.]

33. Di vine—Dentil of testator mused by dr- 
rime l'i louions mt X till uni eoiiimolum 
polest lie ill jit rid sun proprid.] — No devisee 
can take under the will of a testator whose 
death has been caused by the criminal ana 
felonious act of the devisee himself, ami in 
applying this rule no distinction can lie made 
lie tween a death caused by murder and one

caused by manslaughter. The judgment np 
pealed from (21 Ont. App. I!. 500, tub hoi 
McKinnon v. Lundy) reversed, Taschereau, J.. 
dissenting. Lundy v. Lundy, xxiv., 050.

Cf. Standard Life .insurance Co. v. Tru
deau (Q. It. tt Q B. 400. 31 Can. S. It 
07dl, l.VSVHAMK, LlFK, 1, lit col. 008. supin

A4. Lopary - Bequest of partnership husi 
ness—Acceptance hy legatei -llipht of legate' 
In an account.] .1. and his brother carried m 
business in partnership for over thirty year-.
and the brother having died, his will contait...
the following bequest : " 1 will and bequeath 
unto my brother .1., all my interest in th 
business of J. & Co., in the said City of Si 
< ,itlmrines. together villi all sums of mono.-, 
advanced by me to the said business at an\ 
time, for his own use absolutely forever, ami 
1 advise my said brother to wind up the sai*l 
business with as little delay as possible." 
Held, affirming the decision of the Court of 
Appeal, that .1. on accepting the legacy wa- 
tinder no obligation to indemnify the testa 
tor’s estate against liability for the debts «.i 
the firm in case the assets should be insuffi
cient for the purpose and did not lose hi 
right, to have the accounts taken in order t'
uni kc the estate of the testator pay its shat'' 
of such deficiency. Hubert son v. Junkin.
xxvi., V.I3.

35. W ords of futurity life estate —- Joint 
lires—Time for ascertainment of class—Sin 
riror dying without issue—'‘Lawful heirs."]

A devise of real estate to the testator'- 
wife and only child for their joint lives, will 
estate for life to the survivor and remainder 
in fee to his lawful heirs, is not evidence of 
intention upon the part of the testator to *-' 
elude the child from the class entitled to 11 • 
fee. in< case such child should survive if- 
testator. Judgment appealed from (23 (in' 
App. It. 2!) i affirmed. Thompson v. Sin il I 
xxvii.. (128.

3(1. “Own riglil heirs" — Limited testa 
mi litary power of devisee Conditional linn 
talions—Vesting of estate.]- Ciider a de\i-. 
to the testator's "own right heirs’" the bene 
fieinries would be those who would have taken 
in the case of an intestacy unless a contrai.v 
intention appears, and where there was a de
vise to the only daughter of the testator con 
ditionally upon events which did not occur, 
and. umler the circumstances, could never 
happen, the fact of such a devise was n r 
evidence of such contrary intention and (lie 
daughter inherited as the right heir of : 
testator. Judgment appealed from (24 <• ’ 
App. It. dli sub nom In re Ferguson ; IL" 
mtt v. Cinitsworth, affirmed. In re Fergus 
Turner v. Bonnet: Turner v. Carson, xx 
38.

37. Construetion of statute—I) <(• Li I wl. 
e. li {Can.)—Devise to heirs— 1 bolilioi 
law of primogeniture.] The Act 14 

13 Viet. c. d (Can.) abolishing the lav -f 
primogeniture in Upper Canada, placed *;» 
legislative interpretation on the word “heirs."' 
Therefore, where a will made after it wa- in 
force devised property on certain contingei i - 
lo “the heirs" of a person named, such I n- 
were all the brothers and sisters of snid r
son anil not his eldest brother only. .1 la
ment of the Court of Appeal (25 Ont App. 
It. 32d I affirmed. Wolff v. Sparks, xxix.. 5S5.
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3rd Juno. 1844, and rocilod tlmt tin* lessor'* 
former husband, s. II.. Imd by will devised the 
land to lier for her life. This lease was sur
rendered, and on Kith October, 188*2, Mrs. It. 
made n new lease of the whole lot for the term 
of her milurnl life to M. M.. describing the 
land in the same maimer and with tin* same 
recital* as the lease of September, 1873, to 
<’. In 1882 and 1884 respectively plaintiff 
acquired by purchase the estates in remainder 
of XX'. and 1*. II.. named in tin* will of S. 
II. as devisees in fee after the death of Mrs. 
H., and in 1888 he was negotiating with Mrs. 
It. for a conveyance of her life estate, and a 
quit claim deed to plaintiff was prepared and 
approved of by Mrs. It.'s solicitors, but was 
not executed. On 22nd September. 1888, Mrs. 
I!, b.v deed, expressed to be for .$ô,lHKI, convey
ed the whole lot 55 in fee to her co-defendant 
H., reciting that about February, 1835, sin* 
entered into adverse possession thereof, and 
has ever since demeaned herself as owner 
thereof, and continued and is now in undis
puted possession and occupation of the same, 
whereby her title thereto lias become absolute 
and indefeasible. -Action was brought on 22nd 
October, to determine the rights of the 
parties The parties signed admissions of the 
facts to the effect staled above, with this 
qualification. The first admission is: "That 
J. 11. was in his lifetime the owner in fee of 
V i.. of lot 55. plan O 10. on W. side Spadina 
avenue. Toronto, which is the land mentioned 
in plaintiff's statement of claim." The deed 
of the whole lot to both J. II. and S. II. ns 
tenants in common in fee was not produced 
or referred to. This admission without any
thing further might well be taken to mean 
that J. II. was the sole owner of this land in 
his lifetime and at the time of his death, and 
accordingly the case was argued before the 
trial judge upon that footing, and upon this 
supposition that when S. II. made his will In* 
had no title or interest in the land but what 
lie derived under the will of J. II.. viz., a life 
estate expectant on a prior life estate in Anne 
II.. and that having predeceased her he lmd 
nothing to devise, and that nothing did or 
could pass to any one by his will Vnder 
these circumstances the question was whether, 
although nothing could pass by her husband's 
will, Mrs. It. for II.) having entered and 
occupied as tenant for life under the will, was 
not estopped ns against the plaintiff from de
nying that her husband had title, and whether 
she could set up the Statutes of Limitations 
against the plaintiff’s estate in remainder.— 
Rose. J., held that defendants were estopped, 
and gave judgment for the plaintiff, from 
which defendants appealed to the Divisional 
Court.—While the case was before the Di
visional Court the conveyance of 1844 was. 
at the suggestion of the court, produced in 
evidence, and that court expressing no dis
sent from the grounds on which Hose, J . 
lmd disposed of the case, held that it was 
manifest from the deed that Mrs. It.’s pos
session was under the will of her husband 
and that she could not be allowed to set up 
l Ik* Statutes of Limitations against the plain
tiff claiming under the same will.—On the 
next appeal the argument of appellant was 
that S. H. having no title but a life estate, 
expectant on a prior life estate in Anne 
If., and having predeceased her. had no m- 
tcrest whatever which In* could dispose of by 
bis will, and that when Mrs. J. II. died S. 
H.’s widow could get nothing, not even pos
session by virtue of her husband’s will, that 
she could take possession like any stranger,

and if she ilid no one could turn her out Inn 
J. II.’s lieir-at-laxv. that just as she could v 
nothing under the will so neither could XX 
and 1*. 11., or the plaintiff claiming umh : 
them, and unless he could shew some tit ■ 
from .1 Il.'s heir-at-law. he must fail. Tie- 
Court of Appeal thought the first question w.,- 
whether upon tin* evidence, as it then wn-. 
S. II. had any title when he made his wil 
and when he died, quite independently of .1 
Il.'s will. That the admissions of title to .1 
II. in his lifetime, read in the light of i1 
deed of 1844, under which his title was ,-e 
quired. shews that while it was the fact th . 
J. 11. had title there was also title to S. II 
and that the latter bad an estate in the land , 
the time of his death which passed by bis v I1 
to his widow (now Mrs. U.i. for life wit! 
remainder in fee to XX'. ami 1*. II., who cm 
'-.veil in plaintif: that the judgment might 
well be supported on the ground on which r 
was rest«*d by the trial judge, on the suppo
sition that S. II. had no title when lie man- 
his will or when he died, but only a life e- 
tnte. On that supposition this case is nut ■ !,- 
tinguislmble from Hoard v. Hoard (L. It. :• 
• j It. 48). and was not affected by A*< Sh in* 
er's Trusts (ti Ch. D. 1), because it is di 
tiuguishable for the reasons explained by t! 
Chancellor in Smith v. Smith (5 Ont. It. i'.0r. 
Clarke v. .4die (2 App. ('as. 4351. -The ju-L 
ment in favour of plaintiff was affirmed. //,/./. 
as to the first ground taken by the Court of 
Appeal, that the evidence did not support 
for by the case in which the action was 
launched and by the admissions of counsel, a- 
xvell as bv the direct statement of S. II 
will, J. H. owned the N. Vj of the lot. As tn 
the second ground, that 8. II. when he died 
having no estate or interest In the proper!> 
which could pass b.v his will or any po>-.- 
sion, his widow entered ns a stranger, and ad 
versely to the heirs of J. II. : that the stun 
inents in the leases, which were statement- 
made to strangers, could not prevent the - 
lute from running in her favour against the 
heirs of S. II.. much less to give title m 
parties who would have taken in renia i ! r 
under S. H.’s will, if S. II. had owned i*i fee. 
or had had such possession as would - 
raised a presumption of ownership in fee: and 
therefore there was no case calling for any in 
terference of the cour! to make a déclarai 
as to the title of the lot in favour of the 
plaintiff as against the defendants :—Per I’:n- 
terson. J. The judgment of the Court of Ap
peal proceeds upon grounds which would he 
of force if S. II. had died seized ns did tlie 
testator in Hoard v. Hoard ( L. It. K ».> M 
481, or had had possession so ns to give ope
ration to the principle of Asher v. Whitlock 
(L. H. 1 O. ]{. It. or had title of nnv kind 

as in Paine, v. Jones (L. It. 18 Eq. 220 
Appeal allowed with costs.* Hayes v. Col< i -. 
of. Cass. Dig. (2 ed.) 833.

43 «. It ill — Legacy — Trust — Claim m 
assets — Priority - Registration — Charm 
on realty — Notice.] - II. and his brother '■ - :•* 
partners in business; the latter died and II 
became by will his executor and residuary 
legatee. Hart of a legacy to E. II was 
paid and judgment recovered against the . \. 
eutnr for the balance. II. having incumli-v-l 
both bis own share and that devised to him. 
one of his creditors, mortgager of the pro
perty. obtained judgment against him nn-l 1 ■' 
appointment of receivers to his estate. I II 
asked to have it declared that his judgment 
for balance of legacy was a charge upon the
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money . in the receivers’ hands in priority to 
the personal creditors of H.. Held, affirming 
the Supreme Court ( B. C. ). that the moneys 
held by the receivers Iteing personal assets of 
the testator, or proceeds thereof, E. II. was 
entitled to priority of payment though bis 
judgment was registered after those of the 
other creditors. Held. also, that the legacy 
was a charge upon the realty of the testator, 
the residuary devise being of “ the balance 
and remainder of the property and of any 
estate" of the testator, and the words “ pro
perly" and "estate" being both sufficient to 
pass realty. This charge upon realty operated 
against the mortgagees, who were shewn to 
have had notice of the will. Cameron v. 
Harper, xxi., 273.

44. Donation—Substitution — Partition— 
Usufruct Alimentary ullowanei \eeretion 
beturrn legatees.

Sec No. 18, ante.
4.*. Estates tail -Efleet of abolishing Arts 

—Construction of mil — Executory devise 
over—Dying without issue—11 Lawful heirs” 
—“ Heirs of the body ”—Estate in remainder 
expectant Statutory title—Title by will— 
Conveyance by tenant in tail.

See No. 10. ante.
4(5. Codicil — Testamentary succession—

“ Heir "- Universal legatee.
See No. 20. ante.

4. Execution of Will.

47. Form—Holograph will executed abroad 
—Locus regit actum -Lex domicilii -Lex vei 
sit o'—Legacy—Discretion of trustee Vague
ness or uncertainty as to beneficiaries—Poor 
relatives—Public Protestant charities—Chari
table uses—Right of intervention — Persona 
designata.]—In 18(55 J. G. It., a merchant, 
then and at the time of his death domiciled 
in the City of Quebec, while temporarily in 
the City of New York made the following will 
in accordance with the law relating to holo
graph wills in Lower Canada : 1 hereby will
and bequeath all my property, assets or means 
of any kind, to my brother Frank, who will 
use one-half of them for public Protestant 
charities in Quebec and Carluke, say the Pro- 
1 'slant Hospital Home, French Canadian 
Mission, and amongst poor relatives as lie may 
judge best, the other half to himself and for 
his own use. excepting £2.000. which he will 
send to Miss Mary Frame. Overton Farm." 
A. It. and others, heirs-at-law of the testator, 
brought action to have the will declared in
valid. Held, Taschereau, ,1.. dissenting, that 
iif will was valid. Held, further, Fournier 
and Taschereau. J.T.. dissenting, that the rule 
locus regit actum was not. in the Province of 
Quebec, before the Code, nor since under the 
('ode itself (art. 7), imperative, hut permis
sive only. Held, also, Taschereau. J., dis
senting, that the will was valid even if the 
nil.* locus regit actum did apply, because it 
sufficiently appeared from the evidence that 
h.v the law of the State of New York the will 
"•mid he considered good as to moveables 
wherever situated, having been executed ac
cording to the law of the testator's domicile, 
and good as to immoveables in the Province 
of Quebec, having been executed according to 
the law of the situation of those immoveables.

—In this action interventions were filed by 
Morrin College, an institution where youth 
are instructed in the higher branches of learn
ing, and especially young men intended for 
the ministry of tin- Presbyterian Church in 
Canada, who are entitled to receive a free, 
general and theological education, and are as
sisted by scholarships and bursaries to com
plete their education: by the Finlay Asylum, 
a corporate institute for the relief of the aged
and infirm. belonging to ........ommunion of the
Church of England : and by W. R . a first 
cousin of the testator, claiming as a poor rein 
five. Ihlil, that Morrill College did not come 
within the description of a charitable institu
tion according to the ordinary meaning of the 
words, and had therefore no locus standi to 
intervene: Sedgewick. .1.. dissenting: but that 
Finlay Asylum came within the terms of the 
will as one of the charities which F. R. might 
select as a beneficiary, and this gave it a 
right to intervene io support the will. Ihlil. 
further, that in the gift to "poor relatives" 
the word “poor” was too vague and uncer
tain to have any meaning attached to it. and 
must therefore be rejected, and the word 
"relatives” should be construed ns excluding 
all except those whom the law. in the case of 
an intestacy, recognized as the pro|»er class 
among whom to divide the property of a de
ceased person, and W. K. R. not coming within 
that class his intervention should be dismissed. 
Held, per Fournier and Taschereau. .1.1.. that 
the bequest to “ poor relatives " was absolute
ly null for uncertainty. In the result the 
judgment appealed from (Q. It. 2 Q. B. 413) 
was affirmed, both the appeal and a cross-ap
peal behig dismissed with costs. Ross v. Ross.

48. Undue influence—Evidence ]—In order 
to set aside a will on the ground that its exe
cution was obtained by undue influence on the 
mind of the testator it is not sufficient to shew 
that the circumstances attending the execu
tion are consistent with the hypothesis that 
it was so obtained. It must be shewn that 
they are inconsistent with a contrary hypo
thesis. Judgment appealed from (3 It. O. 
Rep. 513) affirmed. Adams v. Heltcath. 
xxvii.. 13.

4!l. Testamentary capacity—Form of will— 
Instructions for drafting.

See No. 3, ante.

5. Powers.

50. Prohibition to alienate—Art. 072 C. C. 
—Art. .759 C. C. P.—Legacies exempted from 
seizure.] -The wife devised nil her property 
to her children as universal legatees, subject 
to very extensive powers of administration and 
also to power to alter the disposition in favour 
of the children conferred by a subsequent 
clause to her husband us executor who was re
lieved from making an inventory and render
ing an account. The will also provided that 
the property so bequeathed should be exempt 
from seizure save for debts due by her 
estate. The husband, in his quality of testa
mentary executor and administrator, indorsed 
accommodation promissory notes signed by C. 
L., one of the children, and the bank, respon
dent, as holder for value, obtained judgment 
against both the maker and indorser. An 
execution issued against the husband as execu-



tor and certain real estate of the testatrix ' 
which he held in his said capacity, was seized I 
and advertised for sale. The appellants, the 
children of the testatrix and the executor, de
fendant, opposed the sale on the "round that 
the property was iiixaixixxable. Ihhl. revers
ing the judgment appealed from (2»! L. ('. 
•Fur. 271 i. Taschereau and (1 wynne, .1.1., dis
senting. that the indorsement of accommoda
tion notes was not authorized by the will, and 
that the clause in the will exempting the pro
perty of the testatrix from execution was valid 
and effectual. I.ionnix v. Motions Hunk, x., 
52< ;.

51. I’oin rx of i .rrciitorx Prominory note
Adraneing legatee's share. | M., who was a

merchant, by Ids will gave special directions 
for the winding up of his business and tlie 
division of the estate among a number of his 
children as legatees and gave to his executors, 
among other powers, the power “ to make, 
sign and indorse all notes that might be re
quired to settle and liquidate the affairs of 
his succession." My a subsequent clause in 
his will lie gave his executors "all necessary 
rights and powers at any time to pay to any 
of his said children over the age of dll years 
the whole or any part of their share in his 
said estate for their assistance either in es
tablishment or in case of need, the whole ac
cording to the discretion, prudence and wis
dom of said executors." \e. In an action 
against the executors to recover the amount 
of promissory notes given by the executors 
and discounted by them a< such in order to 
secure a loan of money for the purpose of 
advancing the amount of his legacy to one of 
tin* children who was in need of funds to pay 
personal debts. Ihhl. affirming the judgment 
appealed from, that the two clauses of the 
will referred to were separate and distinct 
provisions which could not be construed to
gether as giving power to the executors to 
raise the loan upon promissory notes for the 
purpose of advancing the share of one of the 
beneficiaries under the will. Itangm lueiiiics- 
Cartier v. (!ration, xxx.. 317.

52. Mortgage hy testator — Foreclosure —
I h ern for salt Coil reya tier by yurcliascr— 
Assignment of mortgage — Statute mil firm in g 
sale .» (Ini. It c. 7 I Imii. i It. S. X, S. I ) 
ier.) r. .il!, x. J7.|- A. M. died in 1S3S and by 
his will left real estate to his wife, M. M„ for 
her life, and after her death to their children. 
At his death there were two small mortgages 
on the real estate to one T. which were subse
quently foreclosed, but no sale was made un
der the deer   foreclosure. In 1841 the
mortgages and interest of tin* mortgagee in the 
foreclosure suit were assigned to one V. who, 
in 18411, assigned and released the same to 
M M. In 1841 M. M.. administrator with 
will annexed of A. M., filed a bill under 5 
Geo. II. c. 7 ( Imp. ». for the sale of this real 
estate to pay debts of the estate, she having 
previously applied to the (lovernor-in-(*ouncil. 
under a provincial statute, for leave to sell, 
which was refused. A decree was made and 
the lands sold. M. M. becoming purchaser. 
She afterwards conveyed the lands to the 
(’oinmissioners of the Lunatic Asylum and the 
title passed, by various Acts of the Legisla
ture, to the defendants. M. K.. devisee under 
the will of A. M.. brought ejectment for re
covery of the lands, and contended that the 
sale under the decree was void, inasmuch as 
the only way in which land of a deceased per
son can be sold in Nova Scotia is by petition

to the Governor-in-Couneil. The validity .if 
the mortgages and of the proceeding in tie 
foreclosure sale were also attacked. The ac
tion was tried before a judge without a jury 
and a verdict was found for defendants, whi.-li 
the Supreme t'ourt refused to disturb. Ihhl 
affirming the judgment appealed from (*> Hu— 
\ Geld. 1121. that even if the sale under tie 
decree in the chancery suit was invalid, the 
title to the land would be outstanding in tin- 
mortgagee. T.. or those claiming under her. 
the assignment of the mortgages Itcing mere > 
a release of the debts and not passing the val 
estate, and the plaintiff, therefore could i •• 
recover in an action of ejectment.—Semble. 
that such sale was not invalid but passed .i 
good title, the statute 5 (leu. II. c. 7. being n 
force in the Province. Henry. .1 . ilnbitnni.

Held also, that the statute It. 8. V s. i : 
ser. i c. 3ti. s. 47. vested the land in defendaii 
if they had not a title to the same liefer. 
Ilenr.v. .7.. dnbitunte. Keanu y v. Cm I mat

|The Privy Council refused leave to npp. 
from this judgment.j

53. Powers of executors—lireaeli of trait
Sale of irilil Itinilx - 1C fees* of ixtiniah 
S/neifie ju rf orm a net . | Executors were a>.
Iltorized by will to sell such portion of tb> 
real estate as they in their discretion shmiM 
think necessary to pay off a mortgage an 1 
such debts as the personal estate would m ' 
discharge They offered for sale at auction i 
lot described as "sixty acres (more or les-1 
section 78. Loch End Kurin. Victoria 11
I riot," and giving the boundaries on the. 
sides. The lot was unsurveyed and offered f- 
sale by the acre, an upset price of #35 b.'iiu 
fixed, lty the conditions of sale a survey ». 
to be made after the sale at tin* joint ex pen*, 
of vendors and purchaser. -S. purchased tm 
lot for #3«i per acre and on being surveyed 
was found to contain 117 acres. The . xc. 
tors refused to convey that quantity, nlleginu 
that only some $2.<NMI was required to pay 1 
debts of the estate, and refused to execute , 
deed of the 117 acres tendered to S. In a - 
by S. for specific performance of the conn 
for sale of the whole lot. Ihhl reversion 
judgment appealed Irotn and restoring that_*>i 
the judge on the hearing 12 M. <'. Hep. 'IT 
Ctwynne, J., dissenting, that S. was entitled 
a conveyance of the 117 acres, and that 
executors would not be guilty of a breach t 
trust ill conveying that quantity. Sea v V 
hen a. xiv.. 032.

54. Clause limit ibit in g Inixbaml intrrfi1 0
-Power of attorney to net for wife ax i.m

tri.r anil legatee - Iteiiinrnl for mm 
Fraudulent mini inixtrat ion He feet ion o/
ilenee. | An action to remove executrix. V 
pcllnnt is the soli* surviving executrix of 
will of the late J. IL. and the appellant 
the respondent are the remaining legatee- 
der the will The respondent complained 
1st. Aptsdlant had given a power of alter , 
to iter husband to manage the estate in \ 
tion of the terms of the will : 2nd. Fran, a 
charging the estate " ith sums not h
chargeable to the estate : in charging n com - 
sion to remunerate her husband for the t a 
agement of the estate, while paying one M ' 
commission for the same services; In tn' 
bonuses for certain leases granted : in mal - 
a fraudulent lease to (’. at a notoriously In- hi 
oient rent to the injury of the estate ; in a ■ 
ing to pay $1,200 to 11. and T. for canc.-lln-
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tion of the lease of part of the estate : 3rd. 
Waste in pulling down and erecting buildings 
on the estate.—Appellant denied waste and 
fraud, and maintained that she had a right to 
give her husband a power of attorney.—As to 
the first point respondent relied on these 
words : “ And it is furthermore my will and 
wish, that neither of the husbands of any of 
said daughters nor any of my daughters' 
future husbands, shall have any power over, 
control or interference in any manner, with 
the foregoing devise and bequest to them, hut 
shall lie as absolutely free from such power, 
(•outrol or interference as if they had re
mained unmarried and single." Appellant 
complained that the testimony of her husband 
had been excluded, and that it was competent 
to tin- court to allow her husband to In- ex
amined. ( Art. 232 ('. V. I*. ; 33 Viet. c. ti. 
s. !l. i The Superior Court, while admitting 
that under the will the husband could act as 
his wife's attorney, removed apiiellimt, on the 
grounds that tin- administration of tin- estate 
had been fraudulent and wasteful, that the 
lease to ('. had been imprudent and looked 
fraudulent, that in the receipt of bonuses by 
her husband there had been fraud, for which 
site was liable, and there hud Im-cii other irn- 
gular transactions. -The Queen's I tench held 
that it was competent for tin- appellant under 
ilie will to appoint her husband Iter general 
attorney and agent : that tin- trial judge not 
having admitted the husband's evidence, un
der the circumstances it would not In- tin- 
duty of the court, even if it had the power, to 
send hack the record to allow him to In- ex
amined : that removal of an executrix, daugh
ter of the testator, herself a legatee, ought not 
to In- ordered on evidence of small payments 
which might have been avoided : that payment 
of a commission to her husband for appreci
able services, such IIS collections. Would not 
!m- ground for removing tin- executrix selected 
by the testator; hut a Hi fined tin- judgment on 
account of tin- transaction with < and the 
taking of bonuses on several occasions without 
accounting for them. On appeal, ll> Id. af
firming tin- judgment appealed from i Q. It. 1* 
Q. It. 118), that tin* transaction with was 
mi Aident cause for removal and thin the evi
dence of tlte husband on In-half of his wife 
laid been properly rejected. Ross v. Hour,
< 'ass. Dig. (2 ed. i 3(Hi.

•S't-c also 5 Legal News VdT : 7 Legal News 
•ÎÔ; Hi Legal News P2 ; the judgment of the 
court below being varied.

55. Ih>nation mortis rautid—Future xuceex- 
eio/t—Illegal consideration — Ratification Ini 
ii ill—Power of executor—-Seizin.

Sec Donation, 3.

t'l. REVOCATION AM) REVIVAL.

•'it!. Codicil — Intuition to revive — Refer-
..... to date —Removal of executor- -Statute

Mortmain Will executed under mistnki 
Ontario Wills .1 et. R. S. f>. ( I SSI I e. ltd) 
' He». II.. e. .It! ( Imp. ) |- A will which has

I, 1 "ii revoked cannot, since the passing of the 
"iiiario Wills Act I It. S. O. |1S87] c. 100». 
I" revived by a codicil unless the intention to 
i-\i\e it appears on the face of the codicil 
liilier by express words referring to the 
"ill as revoked and importing such in-
II, 111 ion. or by a disposition of the testa
tor s property inconsistent with any other

intention, or by other expressions conveying 
to tin- mind of the court, with reasonable 
certainty, tin- existence of the intention in 
question.— A reference in tin- codicil to tin- 
date of tin- revoked will, and the removal of 
an executor named therein and substitution 
of another in hi> place will not revive it. 
Held, per King. .1 . dissenting, that a codicil 
referring to tin- revoked will by date and re
moving an executor named therein is Mtllici- 
ent indication of an intention to revive Midi 
will, more especially when the several in
struments are exii-uleil under circumstances 
shewing sudi intention. II'hi. per Cwyniie 
and Seilgewivk. .1.1.. that tile Imperial Sta
tute. it i leu. II.. I. 3H i the Mortmain Act t. 
is in force in the Province of Ontario, the 
courts of that province having mi held t Dm 

Anderson v Todd. 2 I . ( ’. Q, It. S2 : Cor- 
porution of Whithp v. I.iscomhe. 23 Or. 1 i. 
and the legislature having recognized it as in 
force by excluding its operation from acts 
authorizing corporations in hold lands. ID l<l. 
per Owynne. .1 , that a will is not invalid be
en use it was executed in pursuance of a so
licitor'-. opinion on a matter of law which 
proved to he unsound. |The appeal from tin- 
judgment of the eoiirt below fJiiOni. App. It. 
330, suit nom. Purcell v. Ihrijin) was dis
missed and tin- cross-appeal was allowed with 
costs. | Uoctloin II v. Purcell; t'learfl v. Pur
cell. x.xiii., 101.

7. Other Cases.

37. Fstate in fet eontiupeut Fxeeutol'fj 
derise over Conditional eslah Dpiaii with
out issui lt> vocation—F.jcctmcnt Statute
of Limitations Acceptant■< »{ di ed lift person 
in possession F. si op pet I nterru ptimi of sta
tut! t.hiixti»n n»t raised at trial.] In 1X30 
J. ft. took possession of east half of lot 13 
in tin- 1st concession of Hast llawkeshury. 
I le resided on the west half of the lot with 
his sons, and oci-asionallv assisted in working 
the whole lot, until his death, which occurred 
in 1X37. lu IS47-4S, while his son Adam 
was working tin- east half and in possession. 
.1. <i. devised it in him by will, and the land 
was known as "Our Adam's." In 1 S37 .1. 
O. made a second will, in which lie devised 
it to lii< son John, and in ease John should 
•lie without leaving any lawful issue or child
ren of such issue surviving him. then in such 
case to his son Thomas, his heirs and assigns, 
to have and to hold tin- same at the death of 
the said John Cray. After the father's death 
Adam remained in possession, and in 1S«12 lie 
accepted a conveyance with full covenants 
for title from John. In IStis, Adam conveyed 
to A. Met', uni- of tin- respondents, under 
whom R.. the other respondent, claimed title.
In 1S71 John died without leaving lawful is
sue. and in 1N73, Thomas (appellant) brought 
ejectment against respondents. The trial 
judge found title by length of possession in 
J. C. and gave a verdict fur plaintiff. In the 
Common Pleas tin- verdict was set aside and 
judgment entered for defendants 11 Ont. App. 
R. 110». and this order was affirmed. Neither 
at the trial nor in term was any question raised 
as to the effect of John's deed In Adam. Tin- 
Supreme Court in reversing tin- judgment of 
the Court of Appeal for Ontario t 1 Out App. 
R. 1121 : Held, that J. <!.. the father, at the 
time of his death had acquired a title in tin* 
lot by length of possession. That, under the 
will. John took an estate in fee, with an exe
cutory devise over to Thomas, in the event



1551 WILL. 1552

that happened of John dying without leaving 
lawful issue.—Thai Adam, having recognized, 
in 18(52, John’s interest in the land by pur
chasing from him, by deed of bargain and sale, 
a limited and contingent estate, iis effect was 
to stop the running of the statute, and the re
spondents could not set up Adam's possession 
under John to defeat the contingent estate. 
- -That the Court of Appeal could not refuse 
to entertain the question us to the effect of 
John's deed, although not raised at the trial 
nor in term. (dray v. Rieliford, ii„ 4211.

58. Debts './ succession Hypothecated 
In nils Liability of universal ley at ce—»8'pe- 
eial legatees—Art. SHU C. t'.J—A testator in 
his will provided that all his just debts, funer
al and testamentary expenses be paid by his 
executors, as soon as possible after his death. 
By another clause he left to 11. in usufruct, 
and to his children in property, certain real 
estate which had been hypothecated for a 
debt of #21.1*HI. In h suit to recover the #3.<KMl 
and interest, Held, reversing the judgment 
appealed from (2(5 !.. (’. dur. 791, Strong. J., 
dissenting, that the direction by the testator 
to pay all his debts included the délit of #2$.Ml III 
secured by the hypothec. Held. also, that 
when a testator does not expressly direct a 
particular legatee to discharge a hypothec on 
an immoveable devised to him. art. 88ÎI ('. C„ 
does not declare such particular legatee liable 
for the payment of the hypothecary debt with 
out recourse against the heir or universal 
legatee. Harrington v. Corse, lx.. 412.

59. Substitution — Devise by institute — 
Transfer of interest—Stile of rights — Rever
sion.]—In 1871 ('. Z. 1 institute under a 
will of J. ]>., died without issue, and by his 
will made defendant his universal legatee. 
Plaintiff’ claimed a share in the estate of J. 
I> under assignment by defendant to him in 
18(12 of all right, title and interest in the es
ta Ie. Ilehl. ihat plaintiff did not acquire by 
the deed of 18(5*2 defendant's title or interest 
in any portion of ('. Z. lb's share under the 
will of 1871. Held. further, that under the 
will of J. 11.. ('. Z. 1 >.'s share reverted either 
to the surviving institutes or to the substi
tutes. and that all defendant took under the 
will of ('. Z. I >. was accrued interest on cap
ital of the share at the time of his death. 
Dorian v. Dorian, xx . 42W.

See Account, 4.

(id. Construction - Division of estate — 
Right to postpone.]—T. F. F. who. in part
nership with his brother J. F.. carried on 
business as manufacturers of boots and shoes 
in Montreal, by his last will left all his pro
perly and estate to be equally divided be
tween his two brothers, M. W. F.. the appel
lant. and J. F.. (lie respondent. The will 
contained also the following provision :
“ But it is my express will and desire that 
nothing herein contained shall have the ef
fect of disturbing the business now carried on 
by my said brother Jeremiah and myself, in 
co-partnership under the name and firm of 
Fogarty A Brother, should a division be re
quested between I he said Jeremiah Fogarty 
and Michael William Fogarty, should the lat
ter not be a member of the firm, for a period 
of five years, computed from the day of my 
death, in order that my brother, the said 
Jeremiah Fogarty, may have ample time to 
settle his business and make the division con
templated between them and the said Michael 
William Fogarty, and in the event of the

death of either of them, then the whole to go 
to the survivor.” T. F. F. died on the 2'Jth 
April, 1889. On the 30th April, 1889. a 
statement of the affairs of the firm was made 
up by the book-keeper, and J. W. and M. V. 
I .. having agreed upon such statement, the 
balance shewn was equally divided between 
the parties, viz.. #24,14(534 being carried to 
the credit of M. W. F., in trust, and #24.

I 95.31 being carried to J. F.’s general n 
count in the books of the firm. At the foot o' 
the statement a memo, dated 12th June, 1889. 
was signed by both parties, declaring that tie 
said amount had that day been distributed t. 
them. Un the (5th March. 1890, M. W. ■ 
brought an action against J. F.. claiming that 
he was entitled to #21,14(5.34, with interest. 
from the date of lhe division and distribution, 
viz.. 30th April. 1889. J. F. pleaded that un 
dor the will he was entitled to postpone pay 
ment until live years from the testator’s death 
and that the action was premature. Held. 
affirming the judgment appealed from, that .1 
F. was entitled under the will to live year- 
to make the division contemplated, and that 
lie had not renounced such right by signing 
the statement shewing the amount due on tin 
30th April, 1889. Fogurty v. l'ogarty, xxii..

(51. Vendor and purchaser—Sale of lands 
Waiver of objections -Lapse of time — Con
struction of trill executory devise over 
Defeasible titli—Rescission of contract.\- 
An agreement for the sale and purchase of 
land contained the provision that the vendee 
should examine the title at his own expense 
and have ten days from the date of the agree 
ment for that purpose and should be "deemed 
to have waived all objections to title not 
raised within that time.” Upon the investi 
gat ion of the title by the purchaser it appeal
ed that the vendors derived title through on. 
1’., a purchaser from one B. 8.. a devis, e 
under a will by which the laud in question 
was devised by the testatrix to her daughter, 
the said B. S.. and certain other land to an 
other daughter : the will contained the dim 
lion that “ if either daughter should die with
out lawful issue the part and portion of tin- 
deceased shall revert to the surviving da ugh 
ter.” and a gift over in case both daughters 
should die without issue. At the time of (lie 
agreement B. S. was alive and had children 
An objection was taken to the title but mil 
within the ten days from the date of tlm 
agreement.—The purchasers brought a suit 
for specific performance, or rescission of dm 
contract. Held, reversing the judgment ap 
pealed from (21 Ont. App. It. 183), that . i 
though B. S. took an estate in fee simple 
subject to the executory devise over in ciist 
she should die without issue living at h r 
death, inasmuch as the purchaser would 
a present holding title accompanied by po— 
session, the objection taken did not go to die 
root of i he I it le and - as one i<> which i 
could not be given not having been talma 
within the time limited by the ngreem.ni 
Armstrong v. Xuson : Armstrong v. Wright: 
Armstrong v. McClelland, xxv., 2(53.

(52. Sheriff's deed — evidence — Pro/,1 •./ 
heirship — Rejection of evidence - Y.»'
trial - Champerty — Maintenance.]—A will 
purporting to convey all the testator's e>i ie 
to liis wife was attacked for uncertainty hr 
persons claiming under alleged heirs-at-la" nt 
the testator and through conveyances t m 
them to persons abroad. The courts below 
held that the will was valid. Held, affirming
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such decisions, that as the evidence of the re
lationship of the alleged grantors to the de
ceased was only hearsay and the best evidence 
had not been adduced ; that as the heirship at 
jaw was dependent upon the alleged heir hav
ing survived his father and it was not estab
lished and the court would not presume that 
his father had died before him ; and that as 
the persons claiming under the will had no 
information ns to the identity of the parties 
in interest who were represented in the trans
actions by men of straw, one of whom was 
alleged to be a trustee, and there was no 
evidence as to the nature of his trust, and 
there was strong suspicion of the existence 
of champerty or maintenance on the part of 
the persons attacking the will, the latter had 
failed to establish the title of the persons 
under whom they claimed and the appeal 
should be dismissed. Judgment appealed from 
(23 Ont. App. It, 7 85I affirmed. May v. 
Logic, xxvii., 443.

03. Nomination of executor—Irregular ad
ministration - Cause of removal \ rts. 2S2, 

HI7 ('. C. I -Art. 282 C. does not apply 
to executors chosen by the testator, and in an 
action for the removal of one of several ex
ecutors. the existence of a law suit between 
such executor and the estate he represents 
and the evidence of irregularities in his ad
ministration. hut not exhibiting any incapa
city or dishonesty, are not sufficient cause 
for his removal. Strong, .1.. dissenting. 
Mite!,, It v. Mitchell, xvi . 722.

04. Right of action by substitute sale of 
land grevé—Conversion of freehold—Restora
tion of property as bequeathed- Revendica
tion — Damages—Prescription—Art. 2263 C. 
('.—Had faith—Evidence.

Sec No. 18, ante, and SUBSTITUTION. 4.

0T». Executors and trustee — Breach of 
trust — Dealing with assets as executor or 
truste. Presumption Breach "i trust 
Xotice — Inquiry.

See Trusts. 12.

00. Testamentary succession—Balance due 
by tutor — Executors — Account, action for 
—Action for provisional possession—Parties 
to action.

See Executors am» Administrators, 8.

07. Evidence — Nullified instruments — 
■ludicial admission—Forged will.

Sec Evidence, 49.

OS. Succession duties Exempted property 
—Provincial bonds—Sale under will—Taxa
tion of proceeds of sale.

See Duties.

And see Trusts. 0, 9. 14. 15.

WINDING-UP ACT.

1. Construction of statute—Conflict of laws 
Foreign corporation - Windina-up - }.i 

I>f. r. 2.1 (D I —28 <f 2.9 Viet. r. tid (Imp.) ] 
The Steel Co. of Canada, incorporated in 

1’ngland under the Imperial Joint Stock 
< '"iiipanies Acts. 1802-1807. carrying on busi
ness in Nova Scotia, and having its principal 
place of business at Londonderry, N. S., was. 
on the application of the respondents and by

consent, ordered to he wound up under 45 
Viet. c. 23 (I).). The appellants, creditors 
of the company, objected to the winding-up 
order on the sole ground that the Act did 
not apply to foreign corporations. Held, re
versing tin* judgment of the Supreme Court of 
Nova Scotia, Fournier, J., dissenting, that 45 
Viet. c. 2d (D.) should not he construed us 
intended i" apply in foreign corporations 
doing business in Canada Merchants Bank 
of llalifux v. Gillespie, x., 312.

2. Objection to ord< r Notice to creditors 
—fi Viet. c. 2d, s. ,F,. |—It is a substantial 
objection to a winding up order appointing a 
liquidator to the estate of an insolvent com
pany under 45 Viet. c. 23. that such order 
has been made without notice to the credit
ors, contributories, shareholders or members 
of the company as required by s. 21 of said 
Act. and an order so made was set aside, and 
the petition therefor referred hack to the 
judge to be dealt with anew.—Per Gwynne, 
J., dissenting, that such an objection is pure
ly technical and unsubstantial, and should 
not be allowed to form the subject of an ap
peal to this court. Judgment appealed from 
(13 Ont. App. It. 208) reversed. Shoolbred 
v. Union Fire Ins. Co., xiv., 024.

3. Liquidation — Insolvent bank—!,ô Viet, 
c. 23—1,7 Viet. e. 3.9.1— Sections 2 & 5 of the 
Winding-up Act i IT Viet. c. 39, es. 2, i 
do not apply to banks, but an insolvent 
bank whether in process of liquidation or not 
at the time it is sought to bring it under the 
Winding-up Act, must be wound up with the 
preliminary proceedings provided for by 45 
Viet. c. 23, ss. 99-120. as amended by 47 Viet, 
c. 39. s. 2. Judgment appealed from Mi Iluss. 
& Geld. 531 i reversed. Ktn ng and Gwynne, 
J.T., dissenting. Mott v. Bank of Nora Scotia,

4. Insolvent bank- Double liability — The 
Bank Act—Calls—Contributory — Set-off— 
R. S. C. ce. 120. J29. |- A contributory of an 
insolvent bank, who is also a creditor, cannot 
set-off the debt due to him by the bank against 
calls made in the course of winding-up pro
ceedings in respect of the double liability im
posed by the Rank Act. Maritime Bank v. 
Troop, xvi., 45(5.

5. Compulsory liquidation—R. S. C. e. 129 
—Provincial company- Procedure — Refer
ence to master.]- A company incorporated by 
the Legislature of Ontario may be put into 
compulsory liquidation and wound up under 
the Dominion Winding-up Act. II. S. C. c. 
129.—In assigning to provincial courts or 
judges certain functions under the Winding- 
up Act. Parliament intended that the same 
should be performed by means of the ordinary 
machinery of the court and by its ordinary 
procedure. 11 K therefore, no ground of oh 
jeetion to a winding-up order that the se
curity to be given by the liquidator appointed 
thereby is not fixed by the order, but is left 
to be settled by a master.—Judgment appeal
ed from (10 Out. App. It. 101) affirmed. 
Shoolbrçd v. Clarke: In re Union Fire Ins.

(i. R. S. C. e. 129, s. 3—Constitutional law 
—Foreign corporations—Liquidation — An
cillary proceedings. ]—Section 3 of “ The 
Winding-up Act,” Revised Statutes of Canada 
c. 129, which provides that the Act applies to 
incorporated trading companies doing business



WINDING-UP AIT.
in Canada wheresoever incorporated is infra t 
vins <ii" ilu- Parliament of Canada. A wind
ing-up order b.v a Canadian court in the mat- i 
ter of a Scottish company incorpora ted under 
tin- Imperial Winding up Acts doing business 
in Canada, and having assets and owing debts 
in Canada, which order was made upon the 
|N>t it ion of a Canadian creditor with the con
sent of the liquidator previously appointed by 
the court in Scotland as ancillary to the 
winding-up proceedings there, is a valid order 
under the Winding-up Act of the In minion 
Merchants Hank of Halifax v. tlillespie (10 
Can. S. C. It. 312 i distinguished. Judgment 
appealed from (It! !.. It. 7!tl affirmed. 
Allen v. Hannon: In re Scottish Canadian 
Ashen fox Co., xviii., 1107.

7. H. S. C. c. 120—Insolvent hank— lp- 
l>oi nhnent of li<i aida tors /tight to appoint 
another hank indention of judge.] The 
Winding-up Act provides that the sharehold
ers and creditors of a company in liquidation 
shall severally meet and nominate persons 
who are to he appointed liquidators and the 
judge having the appointment shall choose the 
liquidators from among such nominees. In the 
case of the ltank of Liverpool the judge ap
pointed liquidators from among the nominees 
of the creditors, one of them being the defen
dant hank. //</</. affirming the judgment np 
pealed from ( -2 X. S. Uep. 07 l that there is 
nothing in the Act requiring both creditors and 
shareholders to he represented oil the board 
of liquidators; that a bank may be appointed 
liquidator; and that if any appeal lies from 
I he decision of the judge in exercising his 
judgment as to the appointment such disere 
lion was wisely exercised in this case. For- 
-ni In \. I !n nl, of Sara Scotia, In rt I‘"in I 
of Liverpool, xviii., 707.

8. Possession of hooks hg manager - H<
fusai to deliver up—Evidence Findings of
fact.]—G. was manager for the Ottawa dis 
triet of a company whose headquarters were 
in Edinburgh, and head office for Canada, in 
Toronto. The company having gone into 
liquidation an order was obtained from the 
Court of Sessions in Edinburgh for the de
livery of its books by the manager to llie liqtii 
dator or to some person appointed by him. 
This order not having been obeyed an action 
was brought by the company to recover pos
session of the books from <1. who set up the 
defence that he had already given them up. 
and also that the company had no locus 
standi to maintain the action. After proceed
ings in liquidation were commenced G. was 
dismissed as manager, whereupon lie demand
ed an audit of the books which was commenc
ed lint never completed, and (1. swore that 
after handing over the books to the auditors 
lie had never had possession of them. He 
also swore that they had never been in his 
control, having been kept in n safe of which 
a clerk of the company and the new manager 
alone had the combination. Some time after 
the audit an agent of the liquidator went to 
Ottawa to get the books and saw <•.. who first 
agreed but afterwards refused to deliver them 
up, giving as the ground of his refusal that la
wns liable for rent of tin- office, and other 
debts of the company, and wished to retain 
what property of the company la- had to pro
tect himself. The agent, with the assistance 
of (i.'s landlord, then obtained access to the 
office where he saw some books which he took 
to belong to the company, and a safe in 
which he believed there were others, but G.

coming in refused to allow him to remove 
them and ejected him from tin- office. On this 
evidence the trial judge made an order against 
G. directing him to deliver to the liquidator 
all the books and papers of the company in 
his possession or under his control. This de
cision was affirmed by the 1Hvisional Court 
and the Court of Appeal for Ontario. ID hi. 
that the books having been shewn to have 
been in the possession of G. at the date of 
the visit of tile liquidator's agent to Ottawa, 
and the defendant not having attempted to 
shew what became of them after that date, 
and his testimony that he did not know what 
had become of them having been discredited 
by the trial judge, there was no reason for 
interfering with the order appealed from 
Iliant v. Hritish Canadian Lumber Co., xviii..

it. Insolvent haul: —Joint and sen nil debt
ors—Distribution of assets Privilege — It. 
s. C. e. 120, s. li2 Deposit with bank afti i 
suspension — Practice — Leave to apgial 
Fnlargciiicnt of linn after hearing Onhi 
nunc pro tune. | Held, per Ititehie, C.J., and 
Tascln-reau. .1 . affirming the judgment np 
pealed from t.M.L. It. Ô <j. it. 407), Strong 
and Fournier. .1.1., contra, that a creditor i- 
not entitled to rank for the full amount of
lii- claim mi.... iIn- separate estates of insol
will debtors jointly and severally liable for 
the amount of the debt, but is obliged to de
duct from his claim the amount previously 
received from the estates of the other parties 
jointly and severally liable therefor. /*- > 
<iwynuh and Patterson. .1.1.. that a person 
who has realized a portion of his debt upon 
the insolvent estate of his co-debtors cannot 
he allowed to rank upon the estate (in jiqiti 
dation under the Winding-tip Act t of In 
other co-debtors jointly and severally liabb- 
witlimit first deducting the amount lie Ii.-i- 
previonsly received from the estate of hi
nt her co-debtor. Held, also, affirming III 
judgment appealed from, that a person who 
makes a deposit with a bank after its sus
pension, the deposit consisting of cheques of 
third parties drawn on and accepted by tie- 
hank in question, is not entitled to be paid lo 
privilege the amount of such deposit. N• » 
leave to appeal having been obtained under 
s. 7<5 of the " Winding-up Act," after tie- 
ease litul been argued, appellant, with tie- 
consent of the respondent, obtained from i 
judge of the court below an order to extend 
the time for bringing the appeal, and subs.- 
quently, before the time expired, obtained. 
mine pro tune, an order from the Kegistrai 
of the Supreme Court giving leave to npp--.il 
in accordance with s. 7ti. and the order d-- 
clared that all the proceedings had upon t: 
appeal should be considered as taken subs, 
intently to the order granting leave to nppen 
Ontario llank v. Chaplin; In re Exehang 
llank of Canada, xx.. 1fi2.

10. Insolvent hank —Hank let. H. S. C. 
12H. s. 10—Lien on assets—Prioritg of note
holders-—â.i Viet. e. .11. s. 5.1.1- Cnder s. 7'.' 
of the ltank Act. It S. C. c. 120. the not. 
holders have the first lien on the assets ot an 
insolvent bank in priority to the Crown. 
Strong and Taschereau. J.T., dissenting. Judg
ment appealed from < 27 X. It. Ilep. C,7‘.* • 
varied. Liquidators Maritime Hank v. He- 
eciver-deneral of Xcie Brunswick, xx.. (500

11. Contributories—Proceedings of fort ion 
tribunal — Imperial Companies Act, 1SH2 
Order making calls against past member
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Night of action thereon — Declaration—Dé
marrer] Defendant had horn lioldov of Inn 
«haros in Barned's 1 tanking (V», lint had 
ceased to ho a mendier before commencement 
of winding-up. An order lor winding up of 
said company was made by the Court of 
Chancery in Knglnnd. and defendant having 
I teen placed upon the list of contributories, 
pursuant to the provisions of the Winding-up 
Act. the said court, by an order made 2nd 
January, isTo. made a call on defendant in 
respect of his shares in the company, and di
rected him to pay it to one of tin- official 
liquidators. Subsequently plaintiff com 
menced this action in Ontario, and the dé
chirât ion lM»ing demurred to by defendant, in 
isT.'i, tlie demurrer was disallowed. (3d I . ( '.

IV 2011). Afterwards plaintiff amended the 
declaration as suggested in the judgment then 
given, by charging defendant distinctly as a 
past member, and. the amended declaration 
hehig again demurred to. on 4th October, 
1S77, the demurrer was allowed. Wilson. ,1.. 
dissenting. (40 V. C. <J. It. 420.» From 
this decision the company appealed and on 
22rd December. 1S7S, judgment was delivered 
allowing the appeal. IOut. App. It. 271. »

Defendant apiKNlleil to the Supreme Court 
of Camilla, which decided that the liability of 
defendant to pay the calls was a debt which 
originated at the time lie became a holder of 
the shales, and that the pinintill was entitled 
to sue him here for the recovery thereof.- 
The declaration set out ss. <1. 7. 2N, and
I A: s! SO s.-s. 4 ; ss.’ M. 82. 92. 98. |irj
X lots of 1 lie Companies’ Act of 1 St*2 12Ô X 
2tl Viet. c. so Imp. I. that plaintiff was a com
pany duly incorporated and registered in Kng
lnnd under said Act. and limited by shares, 
and that defendant was holder of 100 shares in 
the capital stock of the company, and was. in 
respect of said shares, a member of the com
pany. and had not conseil in be a member 
for the period of a year or upwards prior to 
the commencement of the winding up therein
after mentioned, and was liable, in respect of 
the said shares, to contribute as a past mem 
her to its assets in the event of its being 
wound up and the said company became un
able to pay its debts, and thereupon such 
proceedings were hail in Chancery in Knglnnd. 
that it was proved to the satisfaction of said 
court that the company was unable to pay 
its debts, and the court was of opinion that it 
was just and equitable that the company 
should lie wound up, and an order was duly 
made by said court for winding up the com
pany by the said court, and all things hap
pened and were done necessary to make the 

iid order valid under the said Act. and by 
"lher orders of the said court II. W. Ban
ner and .1. Young were duly appointed offi
cial liquidators of the company, and by an
other order made as soon as might lie after 
the making of the said order for winding up 
the company, the said court duly settled the 
list of contributories to the assets of the com
pany, and thereby declared defendant to be. 
and settled him on the list as a contributory 
in respect of the 100 shares as a member or 
contributory in his own right, and as included 
in the list of contributories, on Oth Decem
ber, 1807. and afterwards by an order on 
2nd January. 1870. the said court made a call 
upon the defendant of £22 per share in re
spect of RO of said shares for which defend
ant had been so settled in the list of con
tributories, and a call of £39 10s. per share 
in respect of the other 20 shares, and ordered 
that defendant should, on or before Oth Sep

tember. 1870, or within 24 days after service 
of said order, pay said sum of £2.020 to said 
II. \V. Banner, one of said official liquidators, 
such sum being by the said order declared to 
he the amount due from defendant in respect 
of said calls. And tlie said order was, before 
9th September duly served upon defendant, 
and the said Act. during all the time afore
said. was and is still in iorce. aid was and is 
the law of Knglnnd : and all things happened 
and were done, and all times elapsed neces
sary to render defendant liable to pay said 
money, and to entitle plaintiff to maintain 
this action for non-payment thereof, and the 
said sum is equal to 817.042. currency of Can
ada. yet defendant had not paid same, and 
plaintiff claimed $20.(kmi To this declara
tion defendant demurred on the grounds : 
That it did not shew any facts or circum
stances which, under the laws in force in 
Ontario, give the plaintiff any right of ac
tion against defendant : That it did not shew 
that under the alleged act, or under the law 
of Knglnnd. plaintiff had any right of action 
against defendant : That it appeared by said 
declaration, that said company was being 
wound up by the Court of Chancery in Kng 
land, and under the authority of I lie alleged 
Act in the declaration mentioned, and plain 
liff was nut shewn to have power under said 
Act to sue or bring action lor any call made 
by said court : That it was not shewn that 
any calls were made on the alleged shares 
before said order for winding up was made, 
or that defendant was holder of said shares, 
or any of them, at the time of making any 
such calls or that he ever became indebted to 
plaintiff upon or in respect of said shares, or 
any of them : That it appeared by said de
claration ihat defendant had ceased to he 
holder of any of said shares before the com
mencement of winding up of the company, and 
that defendant was at most only a past mem
ber : That under the law of Ontario defendant 
would not be liable for any call made after 
lie ceased to be a holder of sa id shares, and 
the declaration did not shew any provision of 
Kuglish law that made him liable to plaintiff 
for any such call : That it appeared by the 
Kuglish law as set out in said declaration 
that a past member like defendant was not 
subject to the same liability as a present 
member, and said declaration did not shew 
that any debts or liabilities of the company 
existed to or in respect of which defendant 
was liable to contribute or in respect of 
which lie could be placed on the list, of con
tributories. or that In- was liable to contribute 
anything: That as plaintiff was now suing 
on a law not in force in Ontario, and claim
ing a liability which diil not exist under the 
laws of Ontario, it was bound to shew that 
the liability claimed clearly existed under the 
Kuglish law. which it had not done: That it 
appeared by said declaration that after an 
order had been made for winding up a com
pany all ilower hi regard to collecting or get
ting in the assets of said company was in
vested in the Court of Chancery, which was 
a specially appointed tribunal for that pur
pose, and had special and extraordinary pow
ers which could not he enforced in Ontario ; 
That it appeared that any proceedings Imd 
were not linnl. and that said court had power 
to rectify the list of contributories and could 
at any time remove defendant's name from 
such list : Also, that said court had power 
to restore to defendant all or any part of the 
moneys which he might pay under said order 
making said calls, and that the English low 
as presented by said declaration shewed that
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the proceedings had were not linn I in their 
character like a judgment, and the rights of 
plaintiff, if any, could be enforced only by 
said special tribunal, and not by suit at law 
in Ontario. Ueld, per Ritchie, C.J., and 
Fournier and Henry. JJ.. (Strong and 
Gwynne. .1J., dissenting), that assuming an 
action at law will lie for a call, such as was 
claimed to be due in this case, as plaintiff 
could not avail itself of s. lull of “The Com
panies Act, 18U2," to declare generally, nor 
of s. 10G of said Act, making the order con
clusive evidence that the money ordered to he 
paid was due. for the reason that neither of 
those sections applies to actions brought in 
this country: ami as defendant’s liability, if 
any. was not on the order as a final judgment. 
Iml was a purely statutory liability of a lim
ited character, it was necessary to allege in 
the declaration everything mini rod in the 
statute to fix the limited liability of a past 
member on defendant, and which allegation, 
if traversed, plaintiff would Is- hound to prove, 
and as the declaration on its face covtainei! 
no such allegations as shew any such liability 
of defendant as a vast member, it was there
fore had. Per Henry and Taschereau. JJ. 
That the declaration did not shew any right 
under the Act in the plaintiff to sue in its 
own vaine. Apneal from the judgment in the 
court below (3 Ont. App. It. .'1711 allowed with 
costs. Reynold* v. Harncd’s Hanking Co., 
Cass. I>ig. (2 ed.) 170.

12. Contributory—Share* paid for by trans
fer of property—Adequacy of considérât inn— 
Promoter selling prop/ rtfi to company—Trust 
—Fiduciary relation.1—Shares in a joint 
stock company may be paid for in money or 
money's worth and if paid for by a transfer 
of property they must he treated as fully paid 
up: in proceedings under the Winding-up Act 
the master has no authority to inquire into 
the adequnev of the consideration with a view 
to placing the holder on the list of contribu
tories.—If a promotor purchases property for 
the company from a vendor who is to be paid 
by the company when formed, and by a secret 
arrangement with the vendor a part of the 
price, when the agreement is carried out. 
comes into the hands of the promoter, that is 
a secret profit which he cannot retain : and 
if any part of such secret profit consists of 
paid-up shares of the company issued as part 
of the purchase price of property, such shares 
may. in winding-up proceedings, lie treated, if 
held by the promoter, as unpaid shares for 
which the promoter may be made a contribu
tory. In re If ess Mfy. Co.; Edfjar v. Sloan, 
x.xiii.. <144.

|Cf. Morris v. In ion Hank (.‘11 Can. S. <\ 
It. :.!»4 i. No. 24. infra. |

1.1. Sale by liquidator — Purchase by direc
tor of insolvent company—Fiduciary relation
ship—R. S. C. c. I UK s. ."?}•! Vpon the ap
pointment of a liquidator for a company being 
wound tip under It. S. C. c. 120 (The Wind- 
lng-up Act), if the powers of the directors 
are not continued as provided by s. 14 of the 
Act their fiduciary relations to the company 
or its shareholders are at an end and a sale 
to them by the liquidator of a company is 
valid. Chatham Xational Hank v. Mchcen, 
xxiv., 348.

14. Moneys paid out of court — Order 
made lnj inadvertence—Jurisdiction to compel 
re-payment—R. S. C. c. 129, ss. 1,0. /ft, 9!,— 
Focus standi of Recciver-iiencrai—55 «(■ 50
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Viet. c. 28, s. 2—Construction of statute,| 
The liquidators of an insolvent bank passed 
their filial accounts and paid a balance, re 
maining in their hands, into court. It ap
peared that by orders issued either through 
error or by inadvertence the balance so de
posited had I icon paid out to a person who
was .......in iiled to receive the money. and '
Receiver-General for Canada, as trustee m 
the residue, intervened ami applied for an ••! 
der to have the money re-paid in order to h. 
disposed of under the provisions of the Wind 
ing-uji Act. Held, affirming the decision oi 
i ln> Court of Appeal for Ontario (24 Ont 
App. It. 47m. ibut the Receiver-General w.< 
entitled to intervene although the three years 
from the date of the deposit mentioned in the 
Winding up Act had not expired. Held. ills, 
that even if lie was not so entitled to interven 
the provincial courts had jurisdiction to com 
pel re-payment into court of the moneys impn 
perly paid out. Hogaboom v. Receiver-Gen 
i rai of Canada : In re Central Hank of Can
ada, xxviii.. 11)2.

15. Joint stock company—Irregular organ 
ization— Subscription for shares—“ The Com 
panics Act" - “The Winding-up Act" 
Contributories.] -After the issue of the ord- ; 
for the winding up of a joint stock_comp.au 
incorporated under “The Companies Act," 
a shareholder cannot avoid his liability as 
contributory by setting up defects or illegal 
ties in tin* organization of the company: sue 
grounds can be taken only upon direct pro 
ccedings at the instance of the Attorney 
General. Judgment appenhal from t<J. Ii. s 
Q. B. 128) reversed. Common v. McArtlnn 
xxix., 230.

See Company Law, 43.
IV,. II. C. Companies Amendment Act, JXh- 

—Winding-up order—R. C. Companies Act. 
J890—(it) Viet. c. 4'i. s- /53 < R C..)—Do
minion Winding-up Act. 1X89.] The bank ap 
pealed to the full court in British Columhi 
from a winding-up order in respect of tl. • 
British Columbia Iron Works Co. on tl 
ground that the Dominion Winding-up Act- 
under which the order had been made, did 
not npplv to the company which was incort>"i 
ated under the provincial “Companies Ad 
1.890." The judgment appealed from decided 
that the Dominion Acts applied and were 
authority for making the order. The judg
ment was reversed by the Supreme Court d 
Canada and the order set aside and petitim 
dismissed with costs. Taschereau. J„ dissent 
ing and adopting the reasoning of McÇ" 
C.J.. in the court below. Hank of British 
North America v. Warren, 12th November. 
1900.

17. Insolvent bank—Priority of claim ' 
the Crown— Acceptance of dividends—Wn> • « 
—1,5 Viet. c. 23 (/Ml—1The Bank of P. I 
Island became insolvent, and a winding |> 
order was made. The bank was indebted t 
Her Majesty in 893.494.20, public moneys of 
Canada on deposit to the credit of the l: 
ceiver-General. 'I'he first claim filed at the 
request of the respondent (liquidator of ilu- 
bank), did not specially notify the liquida1 or 
that Her Majesty would insist upon the pr 
lege of being paid in full. Two dividend of 
15% each were afterwards paid, and on 
28th February. 1884. there was n balance ' 
of $05,420.95. and respondent was mu i l 
that Her Majesty intended to insist upon " ■ 
prerogative right to be paid in full. At this
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time there was on linml a sum sufficient to 
I mi y iliv claim in lull. Tliv Su|ir«‘inc Court 
l l‘. lv 1.1 lield that Her Majesty the Queen, 
represented by the Minister n|‘ I'iiiummm 
the Receiver-General, had no prerogative or 
other right to receive the whole amount, but 
only a right to receive dividends ns an or
dinary creditor of the hank, livid, reversing 
the judgment appealed from. 1. That the 
Crown claiming as a simple contract creditor 
has a right in nrinriiy over oilier creditors of 
equal degree. This prerogative privilege be
longs to the Crown as representing the Do
minion of Canada, when claiming as a credi
tor of a provincial corporation in a provincial 
court, and is not taken away in proceedings in 
insolvency by 4Ô Viet. <•. That the
Crown had not waived its right to he pre
ferred in this case by the form in which the 
claim was made, and by the acceptance of two 
dividends. 'I'lic Qinen \. Haul: of .Yorn 
Scotia, xi., 1.

IS. Construction of .}•» Viet. c. 22. ss. 7,7, 7fl
—Contributories- -s< i-off lt< ti ns/u etii < , < t
of statute.]—In an action by the hank on a 
promissory note, defendant pleaded set-off of 
a draft made hv the hank and indorsed to him. 
Replication, that the defendant was a contri
butory on the slock hook of the hank, and 
knew that the bank was insolvent when the 
draft was purchased. Demurrer, that replica
tion did not aver that the debt for which the 
action was brought was due from the defend
ant in bis capacity as shareholder or contri
butory. Ill hi, reversing the Supreme Court 
of 1*. K. !.. that the replication was bad in 
law. — Appellant gave his note for .$<1,000 
which was indorsed to the Hank of 1*. lv I. 
The I'nion Hank held a draft, made by the 
Hank of V. K. I. for nearly the same amount, 
which appellant purchased for about .$200 less 
than ils face value on nth May. 18S2. Heing 
sued on the note lie set off the amount of the 
draft and paid the difference. He admitted 
purchase for the purpose of off set to the 
claim on his note, which lie had made noil- 
negotiable and also that, if he could succeed 
in his set-off. and another party could succeed 
in a similar transaction, the I’nion Hank 
would get in full their claim against the Hank 
of IV lv !.. which had become insolvent. The 
trial judge charged that if the draft was in
dorsed to defendant to enable him to use it as 
a set-off, lie could not do so. because he was 
a contributory within the meaning of s. 70 of 
the Winding-up Act, which conies into force 
17th May, 1882, and was retrospective as re
gards indorsements before it was passed, but 
within 110 days before the commencement of 
winding-up proceedings. The jury, under the 
direction of the judge, found a general verdict 
for the plaintiff for the amount of the note 
and interest, which the Supreme Court refused 
lo disturb.—Held, reversing the judgment ap- 
1'i‘aled from, that the appellant having pur
chased the draft for value and in good faith 
prior to the commencement of winding-up pro- 
'-codings, the Winding-up Act was not appli
cable, and, therefore, the ap|iellant was en
titled to tlie benefit of his sol-nil'. That the 
Winding-up Act was not retrospective ns in 
ihis indorsement.—Held, also, that ss. 7.ri and 
7'i in respect to claims acquired by contribu
tories within 30 days of winding-up proceed
ings for use as a set-off. only apply to actions 
ügainst a contributory when the debt claimed 
is due from the person sued in his capacity ns

•ntributory. Inga v. Bank of P. E. !.. xi.,

1

11). Contributories—Subscription for stock 
—Paginent by services.]— An Act of incorpo
ration of a joint stock company provided 
“that no subscription for stock should lie legal 
or valid until ten per cent, should have been 
actually and bond full paid thereon." C. gave 
to the manager of the company a power of at
torney to subscribe for him ten shares in lie 
company, containing the words; “ and I here 
with enclose ten per cent, thereof, and ratify 
and confirm all that my said attorney may dii 
by virtue thereof" The ten nr emit, Vi- 
not. ill fact, enclosed, but I lie amount was 
placed to the credit of C. in the books of the 
company, and a certificate of siuvk issued to 
him which lie held for several years. The 
company having failed, proceedings were taken 
to have ('. placed on the list of contributories. 
The sum to his credit was for professional 
services to the company as solicitor, and there 
had been an arrangement that his stock was 
to be paid for by such services. Held, affirm
ing the judgment appealed from M2 Out. App. 
R. 18(1), Henry, .T , dissenting, that C. was 
rightly placed on the list of contributories. 
Cast on's Case, xii., 044.

20. Insolvent bank- Lien of note holders— 
Prerogative Insolvent bank Assets If. S. 
C. ce. 120. 12)—Deposit bp insurance company 
—Priority of note-holders.] The prerogatives 
of l lie Crown exist in British colonies to the 
same extent as in the 1 niteil Kingdom. The 
Quern v. Bank of .Vora Scotia 111 Can. S. C. 
R. 1 i followed. The Queen is the head of the 
constitutional Government of Canada, and in 
matters affecting the Dominion at large her 
prerogatives are exercised by the Dominion 
Government. The Crown prerogatives can 
only be taken away by express statutory en
actment. Therefore lier Majesty’s right to 
payment in full of a claim against the assets 
of mi insolvent bank in priority of all other 
creditors is not interfered with by the provi
sions of ilie Hank Act < R. S. C. 12<». <. 70), 
giving note-holders a first lien on such assets, 
the Crown not being named in such enact
ment. Cwynne and Patterson. J.T.. contra. 
Ihhl. per Gxvyniie. J„ that under legislation 
of the old Province of Canada, left un
repealed by the H. X. A. Act. no such prero
gative could lie claimed in t lie P ovinces of 
Ontario and Quebec; the Court would not. 
therefore, lie justified in holding that such a 
right attached, under the H. X. A Act. in 
one Province of Canada which does not exist 
in them all. An insurance company, in order 
to deposit $ôi'.Iiihi wnh il,,. \iiin i, i mi r 
nance and receive a license to do business in 
Canada according to the provisions of the In
surance Act (R. S. C. e. 124). deposited the 
money in a bank and forwarded the deposit 
receipt to the minister. The money in the 
bank drew interest which, by arrangement, 
was received by ihe company. The Hank hav
ing failed the Government claimed payment 
in full of this money as money deposited by 
the Crown. Hi Id. reversing the judgment ap
pealed from <27 X B. Hep. .3011. Strong. .1,. 
dissenting, that it was not the money of the 
Crown but held by the Finance Minister in 
trust for the company : it was not. therefore, 
subject to the prerogative of payment in full 
in priority to other creditors. Maritime Bank 
v. The Queen, xvii., 0,37.

21. Insolvent bank Legislative jurisdic
tion Cpper Canada Bank Trust—Crown 
lands. |— In 1800 the Hank of Cpper Canada 
became insolvent and assigned all its property 
and assets to trustees. By 31 Viet. c. 17, the
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Dominion Parliament ineorimrated said trus- 
li'i's. giving thi'iii authority to carry on the 
business uf the hank so far as was necessary 
for winding up the same. By 33 Viet. <•. 4tt 
all tin* property of the hank tested in the 
trustees was transferred to the Dominion Gov
ernment which became seized of all the powers 
of the trustees. Held, affirming the judgment 
appealed from I sab nom. Tin (Jueen v. Com«/;/ 
of Welliiif/ton. 17 Ont. App. 15. 431) that 
these Acts were infra rins of the Dominion 
Parliament. I‘< r Itilchie, t'..l„ that the legis
lative authority of Varliainent over "hanking 
nod the incorporation of hanks" and over 
“ hatikruptcy and insolvency empowered it to 
pass said Aets. Per Strong. Taschereau, and 
Patterson, .1.1,, the authority to pass said Acts 
cannot lie referred to the legislative jurisdic
tion of Varliainent over "hanking and incor
poration of hanks" hut to that over “bank
ruptcy and insolvency " only. (Juirt v. Tin 
(Jiiini. xix . 310.

See Constitutional Law. 21.

22. Insolvent hunk - Increased capital - 
Ihinble linlnhln Contrilnitorii s }.» lie), r.

ill. i | The Bank of V. K. I. was incor
porated hv is Viet. c. 10. capital stock fixed 
at £30.000 V. Iv I. Cy.. < SU7.333.331 in 
shares of £10 l .<‘12.44 '. Vower to increase 
this capital h.v the Issue of additional shares, 
of same value, was given by ss. 30. 40, 41 & 
42, which prescriheii the manner of effecting 
this increase, and the sale of the new stock 
by auction, s. 43 provided that, “the said ad
ditional shares shall he subject to all the 
rules, regulations and provisions to which the 
original slock is subject, or may hereafter he 
subject. by any law of this island." Section 
10 of i he Act was repealed, and re-enacted 
by s. 3 of 10 Viet. c. 11. as follows: "The 
holders of the stock of the said hank shall 
he chargeable in their private ami individual 
capacity, and shall Im- hidden for the pay- 
men I ami redemption of all bills which may 
have been issued by the said corporation, and 
also for the payment of all debts at any time 
line from the said corporation, in proportion 
to till* stock they respectively hold, provided, 
however, that in no case shall any one stock
holder he liable to pay a sum exceeding twice 
the amount of stock actually then held by 
him. over and above, and in addition to the 
amount of stock actually by him paid into 
the hank, provided nevertheless that nothing 
in this Act. or in the said hereinbefore re
cited Act contained, shall he construed to ex
empt tin- joint stock of the said corporation 
from being also liable for. and chargeable 
with, the debts and engagements of the same."

No increase to capital was made. In 1872. 
the hank having a balance of net profits on 
hand of $27.28(1.41. pursuant to resolution at 
the general annual meeting of shareholders, 
on application to the legislature. 33 & 3tl 
Viet. e. 23 was passed, enacting :- 1. "It shall 
and iiiiiv he lawful for the hoard of directors 
of the Bank of V. K. I at any time, and 
from time to lime, to enlarge tin* capital 
stock of the said hank by applying to each 
individual share of the capital a portion of 
the rest or surplus profits, lying at the time 
at tin* credit of the said hank." 2. “Such 
mode of enlarging the capital stock of the 
said hank shall not prevent the enlargement 
of tin- same hv the mode pointed out in the 
3!lth, 10th. 41st, 42nd and 43rd sections of the 
Act of incorporation." In 1872. the sum of 
$10.(10(1.(17 was taken out of the profits and 
milled to the capital stock, raising the value 
of shares by $3.33 or to a total par value of
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$30. In 1873. $12.ooo profits was carried t 
credit of capital stock making tin* capital 
si20.000, and the par value of shares $|o. 
On 10th June. 1882. an order was made for 
winding up the hank, which had become in 
solvent within the meaning of the Act. 43 
Viet. c. 23 (D.) Liquidators were appointed 
Subsequently an order niai was granted hv 
I ters. ,1., calling upon all shareholders t 
shew cause why they should not pay calls to 
the amount of $8(1 |ier share, which lie mad. 
absolute after hearing counsel lor coiilrilm 
tories This order was confirmed by the fill 
court, two judges thinking themselves di.-* 
qualified from hearing the appeal other thin 
in a merely formal manner. On appea 
Ih lil, reversing this decision. Gwynne. ,1., di- 
senting. that the shareholders were not liilhl- 
to pay more than $04.80 per share, or Ivvic. 
the amount of their original stock. The A- 
of 1872. which authorized the alleged in 
crease, had no provision creating any douhl- 
liability, as was imposed on original stock, 
and new stoi k created under 38 Viet. e. P ■ 
and the fair inference from the omission of 
any express enactment with reference to th- 
increased stock was that tin* legislature did 
not intend to clothe it with double liahilit> 
MoniM v. Liquidators Hank of P. /,'. /.. ('a- 
Dig. (2 ed. l 08.

23. .l/i/irfll in irinding-iip proceedings
Amount in eontrorersp—Joint or minimi’ 
HabHitp - .1 nrimlicfion — Contributories.]
A decision of the Court of Ap|H*al for (hilar 
reversed the order of the Master in Ordinal 
settling the respondents on the list of contr 
hutories under the Winding-up Act. Appea 
lies to the Supreme Court of Canada, in pi 
eeedings under the Winding-up Act. onlv 
where the amount involved is $2,1 H N l or ov.i 
In this case there were six persons placed . 
the list by the Master: one for $1.1X10. and 
the others for $!MN) each, and all were r- 
leased from liability by the decision of tli 
Court of Appeal from which this appeal wa- 
hrought. The Supreme Court held that nl 
though the aggregate amount for which i • 
respondents were sought to he made liahl 
exceeded $2(HM), there was no jurisdiction tin 
(1er the Act to entertain the appeal, beenu» 
the position was the same as if proceedin'.'- 
had been taken separately against each --i 
the contributories. The appeal was quash- 
with coats. Stephen» v. Oerth ; In n O 
fario Express «C- Transportation Co., xxiv . 
7K1

24. Joint stork ivui fill nil Paument
shuns—Equivalent for cash—Written a<H”- 
tnent -- Contributories.] — M. and C. cu
ti greed to take shares in a joint stock com
pany paying a portion of tin* price in ca-li 
and receiving receipts for the full amount th- 
Im la nee to he paid for in future service*. 
The company afterwards failed. It eld, 
firming the judgment of the Court of Apt- 
(27 Ont. App. It. 39(1) that, as there - - 
no agreement in writing for the payment <-t 
the difference by money’s worth instead 
cash under s. 27 of the Companies Act. M. X 
C. were liable to pay the balance of the pr
of the shores to the liquidator of the coin 
puny. Morris v. I nion Hank of Caninln. 
I nion Hank of Camilla v. Morris; Cod< x
I nion Hank of Camilla, xxxi., 394.

See No. 12, ante

23. Huihlinii soeietp in liquidation — I-// -
istrators ami trusters—Sales to- \ullitu of 
transfer— Art. Z'/.S’j C. C.—Praetiee.

See Building Society, 3.
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WINDOWS.

Ithflit of air. Halit ami rinr — Boundary 
Inn — L ridence—1 Venya in—Waiver

Sn Easement. 2—Title to Land. 41.

WITHDRAWAL.
See Rethaxit.

WITNESS.

1. Refusal la answer questions—I nrrimina- 
h"u Misdirection.]— WIh-ii a plaint ill' ro
of'd to answer questions or to state whether 
or not lie apprehended serious ronsequeiiees if 
he answered and the judge directed that there 
had not been sufficient proof made. Held, 
that the defendant was entitled to the oath of 
the plaintiff that lie objected to answer for 
fear that, in doing so, his answers might tend 
to criminate him. Judgment appealed from 
<r°-V 1$ Hep. 401 reversed. Rower v. Ellis, 
vi., 1.

2. Expert opinions—Hearsay — Extra-judi
cial stah men I Assessors' reports. | Where 
there is a direct contradiction between equally 
credible witnesses*. the evidence of those who 
speak from I acta within t heir personal know
ledge should he preferred to that of experts 
giving opinions based upon extra-judicial 
statements and municipal reports, Crawford 
v. City of Montreal, xxx.. 400.

,3. Agreement to charge lands — Statute of 
Crouds Registry.

See Registry Laws, 3.

4. Husband and wife Competency of wit- 
—Criminal eases—Canada Evidence Act, 

JSli.l "Communications" — Privilege — 
Advice of legal counsel.

See Criminal Law, 2.1.

And sec Evidence.

WORDS AND TERMS.

“ Additional remuneration."
Sec Statutes, 113.

“ Against all casualties."
See Carriers. 11.

“ All necessary accommodation."
Sec Railways, 89.

“ Allow an appeal."
See Appeal. 309.

“ -4 / and from Quebec to Greenock"— 
Vessel to go out in tote."

See Insurance, Marine. 51.

" At and from a port."
See Insurance. Marine. 24.

‘At or near."
See Railways, 152.

“ At owner's risk."
See Carriers, 11.

“ Baggage."
Sec Carriers, 11.

“ Benefit assessment."
Sec Drainage, 7. 

"Bounded by the river."
Sic Railways, 153.

"Buildings and erections" — ••Improve• 
See Lessor and Lessee, 2.

"By practice "Manitoba public schools."
See Constitutional Law, 09.

“ Comm anieutions.'’
See Criminal Law, 25.

“ Conserver le fonds."
Sec Will, 18.

"Court of last resort" — 32 Viet. c. 31 
See Statutes, 02.

" Cost of repairs."
Su Insurance. Marine, 18.

“ Currency."
See Bills and Notes. 17.

"Damage" - R. S. C. e. JO.'I * 27__31
Viet. c. ill (I). i

See Railways, 09.

“ Delivery."
See Statutes, 59.

“ Disposition."
See Deed, 22.

“ Dying without issue."
See Will, 15, 10. 17.

" Employa " Government Railway Act, 
I SSI.

Sec Crown. 04.

See Will. 30.

“ Extra salary."
See Statutes. 03.

“ Final closing certificate."
See Contract, 90.

See Statutes. 59.

“ Fournier les revenus."
See Will. IS.

“ Heir."
See Will. 20.

"Heirs of the body"—"Lawful heirs"— 
“ Valid remainder.”

See Will, 19.

“Improvements" - *•Buildings and eree-

See Lessor and Lessee, 2.

“ Improvidence."
Sec Title to Land, 130.
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“ Injuring liability."

See Drainage, 7.
" Public Protestant charities."

See Will, 47.

“ Intent "—R. S. U. (167? ) c. 116, *. 2.
See Fraudulent Conveyances, 1 — Ixsol-

“ Public work."
Sec Militia, 2.

“ Judgment.’’
See Appeal, lil.

“ Revert."
Sec Will, 15, 10, 17.

“ Lau: of Canada."
See Statutes, 24.

“ Stone or ores."
Sec Insurance, Marine, 23.

"Lawful heirs."
bice Will. 11).

“ Suing on behalf of themselves and other 
creditors."

Sec Statutes, 143.

“ Legal holiday."
6ce Election Law, 103.

“ Title to lunds."
See Appeal, 38.

" Near At or near."
See Railways, 152.

“ To "—“ From " and “ to."
Sec Contract, 179—Railways, 152.

•*Xcarat recurring anniversary."
See Statutes, 14U. See Insolvency, 4—Pleading, 23.

“ y ever indebted."
See Action, 21. " Transmit."

See Contract, 7.
“Officers and servants of the. Crown."

See Militia, 2.
! “ Until."

Sec Insurance, Fire, 42.
“ On advances."

Sec Insurance, Marine, 20.
“ Used on railway.”

See Railways, 19.
" On view."

See Fisheries, 1. " Valid- remainder."
See Will, 19.

“ Or which has that effect Preference."
See Fraudulent Conveyances, 1. “ Vessel to go out in tow”—"At and from 

Oucbec to Greenock."
“ Ores ”—“ Stone or ores."

See Insurance, Marine, 23.
See Insurance, Marine, 51.

“ Void against creditors."
“ Other licenses."

Sec Constitutional Law, 54.
Sec Statutes, 143.

“ Outlet liability."
See Drainage, 7.

WORKMEN.
1. Compensation for Injuries Act—Dang-

" Owner for the time."
Sec Maritime Law, 5.

mis machinery — Statutory duty — Cause of 
accident.

See Negligence, 19.
“ Owner of land.”

Sec Drainage, 0. 2. Negligence—Use of dangerous materials 
—Proximate cause of accident — Injuries r-i 
irorkmen __ l-.mploj/cr's liability — Prcsu w p*“ Perils of the seas."

Sec Insurance, Marine. 11.
j fions - - Findings of jury sustained by court 

below.
See Negligence, 144.

* Personal chattels."
See Statutes, 59. And see Employer and Employee—Master 

and Servant—and Negligence.
“ Poor "—“ Poor relatives.”

See Will, 47. —

“ Preference."
Sec Insolvency, 7.

YUKON EXECUTIVE GOVERNMENT
1. Franchise granted over Crown land*—

“ Preference "—“ Or which has that effect " 
—It. s. O. (1867) e. 12). s. 2.

Sec Fraudulent Conveyances. 1.

See Constitutional Law, 78.

2. Administration and government—Jlfiuiiw 
lands—Special appellate tribunal—Gold Com

“ Privileges."
Sec Statutes, 144.

missioner— Legislative jurisdiction of Gorrr- 
nor-in-Council.

See Appeal, 294.
“ Property."

Sec Will. 30. 1 And see Mines and Minerals, 13. 14. 17.



APPENDIX A.
LIST OF CASES JUDICIALLY NOTICED AND REFERRED TO 

IN THIS DIGEST.

A.

Abrath v. North Eastern liailway Co. (11 Q. li. 1). 79, 41U; 11 
App. Cas. 347), considered ; Halio;; Malicious Prosecution, 3— 
New Trial. 34—Nonsuit, 4.

Ætna Insurance Co. v. lirodic (5 Can. S. C. It. 1), followed ; 
Appeals to Supreme court, 313.

Algmiia Central Hallway Co. v. The King (7 Ex. C. It. 239; 33 
Can. S. C. It. 377), referred to; Customs Duties, 5.

Allen v. Merchants Marine Insurance Co. (15 Can. S. C. It. 488),
followed ; Insurance, Life, 31—Pleading, 37—Waiver, 4.

Allen v. Pratt (13 App. Cas. 7 80), referred to as overruling 
Joyce v. Hart (1 Can. S. C. it. 331); Appeals to Supreme Court, 
18, 24.

Anderson v. Todd (2 U. C. I). B. 83), followed; Statute or 
Mortmain, 2—Will, 5(1.

Angus V. Dalton (8 App. Cas. 740), referred to; Easement, 4.
Archer v. Severn (12 Ont. P. It. 473), followed ; Appeals to 

Supreme Court, 0.
Archhnld v. DeLisle (25 Can. S. C. It. 1), followed ; Warranty, 3.
Archibald v. Huhley (18 Can. S. ('. It. 118), distinguished ; 

Assignments, 4—Chattel Mortgage. 13—followed; Chattel 
Mortgage, 5.

Armstrong v. Hcmstrcvt (22 0. It. 336), overruled in court below, 
judgment being affirm oil on appeal : Fraudulent Preference, 11— 
Insolvency, 23.

Arpin v. The Queen (14 Can. S. C. It. 736), distinguished;
Appeals to Supreme Court, 231.

Asbestos and Ashestie Co. v. Durand (30 Can. S. C. It. 285), 
discussed and approved ; Appeals to Supreme Court, 230—Evid
ence, 83—Neolioence, 144.

Asher v. Whitlock (L.R. 1 Q. 11. 1), referred to; Title to Land, 
57—Will, 43.

Association St. Jean Baptiste v. Brault (30 Can. S. C. It. 598), 
followed ; Appeals to Supreme Court, 343—Constitutional Law, 
31—referred to; Conspiracy, 1—Contract, 165—Trade Combina
tion.

Atlas Assurance Co. v. Brownell (29 Can. S. C. It. 537), followed; 
Insurance, Fire, 42—Principal and Agent. 29.

Attorney-General v. The Queen Insurance Co. (3 App. Cas. 1090), 
distinguished ; Constitutional Law, 56—Licenses, 1.

Attorney-General v. Sheraton (28 N. S. Bep. 492), approved and 
followed ; Lease, 19—Mines and Minerals, 5—Statutes, 146.

i.c.D.—60
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Attorney-General for British Columbia v. Attorney-General of 
Canada (14 App. Cas. 295), commented on and distinguished; Res 
Judicata, 5.

Attorney-General for Canada v. Attorney-General for Ontario 
([1897] \. C. 199; 25 Can. S. C. R. 434), followed; Constitutional 
Law, 8—Statutes, 151—Tolls, 10—applied; Constitutional Law, 
9—Indian Affairs—Res Judicata, 18.

Attorney-General for Canada v. Attorney-General for Ontario 
(23 Can. S. C. R. 458), referred to, Constitutional Law, 04.

B.
Baker v. DeLislo (25 Can. S. C. R. 1), followed; Warranty, 3. 
Ball v. McCalfury (20 Can. S. C. R. 319), approved; Estoppel, 7. 
Ballagh v. Royal Mutual Fire Insurance Co. (5 Ont. App. R. 

87), approved; Insurance, Fire, 40.
Bank of Toronto v. Lambe (12 App. fas. 516), followed; Con

stitutional Law, 50—Licenses, 1—distinguished; Constitutional 
Law, 54.

Bank of Toronto v. Les Cure, &c., de la Sainte Vierge (12 Can. 
S. C. R. 25). referred to; Appeals to Supreme Court. 58.

Bank of Toronto v. Perkins (8 Can. S. C. R. 003), distinguLhed ; 
Debtor and Creditor, 49.

Banque Jacques-Cartier v. Banque d’Epargue de la Cité et du 
District de Montréal (13 App. Cas. Ill), followed; Bills and
Nun 8, I1.'.

Barrett v. City of Winnipeg ([1892] A. C. 445), applied, per 
Taschereau, J.; Constitutional Law, 2.

Barter v. Smith (2 Ex. C. R. 455), overruled as to supply and 
manufacture; Patent of Invention, 15.

Barton v. London and Northwestern Railway Co. (38 Ch. D. 
144; 24 Q. B. D. 77; 0 Times I,. R. 70), followed; Bills and 
Notes. 19.

Bate v. Canadian Pacific Railway < o. (15 Ont. App. R. 388; 18 
Can. S. C. R. 097), distinguished ; Railways, 5—Statutes, 142.

Bell v. Corporation of Quebec (5 App. Cas. 84), referred to by 
Taschereau. J.; Appeals to Supreme Court, 222—Sale, 32.

Bell Te lephone Co. v. City of Quebec (20 Can. S. C. R. 230), 
followed; Appeals to Supreme Court, 292—Municipal Corpor
ations. 174.

Bellechasse Election Case (5 Can. S. C. It. 91), referred to; 
Appeals to Supreme Court, 219.

Bert hier v. Denis (27 Can. S. C. R. 147), referred to; Estoppel, 
42—Rivers and Streams. 4—Servitude. 7.

Bernardin v. Municipality of North DulTerin (19 Can. S. C. R. 
681 i. distinguished ; Mi ni< ipai < obpobatioxb, 108.

Bissonctte v. Laurent (15 R. L. 44), approved; Practice and 
Procedure, 144.

Boale v. Dickson (13 U. C. C. P. 337), approved; Rivers and 
Streams, 1.

Board v. Board (L. R. 9 Q. B. 48), referred to; Title to Land, 
57—Will, 43.

Borden v. Berteaux (19 Can. S. C. R. 526), followed; Election 
Law, 116.

Briggs v. Grand Trunk Railway Co. (24 U. C. Q. B. 510), ap
proved and followed; Railways, 11.
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Jtrisbois v. Tho Queen (15 Can. S. C. R. 421), referred to; Crim
inal Law, 10.

Bristol and Exeter Railway Co. v. Collins (7 H. L. Cas. 194), 
followed; Railways. :$—Warehousemen, 2a.

Brittlebank v. Gray-Jones (5 Man. L. R. 33), distinguished; 
Constitutional Law, 76—Married Woman, 3—Statutes, GO.

Broad v. Broad (L. R. 9 Q. B. 48). referred to; Title to Land, 
57—Will, 43. See Board v. Board, ante.

Brown v. The Toronto and Ni pissing Railway Co. (2G U. C. C. 
P. 206), overruled ; Railways, 11.

Browne v. Pinsonault (3 Can. S. C. R. 102). noted as overruled 
by Porteous v. linjnar (13 App. Cas. 120); Landlord and Tenant, 
5—distinguished; Trusts. 5.

Borland v. Moffatt (11 Can. S. C. R. 76), noted as overruled by 
Port eons v. lieynar (13 App. Cas. 120) ; Assignments. 2—distin
guished ; Trusts, 5.

Burns v. Davidson (21 O. R. 547), approved and followed ; Ac
tion, 71—Lex Rei Sitæ, 1.

C.

Canada Southern Railway Co. v. Clouse (13 Can. S. C. R. 139), 
referred to; Railways, 42, 13.

Canadian Pacific Railway Co. v. Little Seminary of Ste. Thérèse 
(IG S. C. R. GOG), distinguished ; Appeals to Supreme Court, 112.

Canadian Pacific Railway Co. v. Municipality of Notre Daine de 
Bonsi‘cours ([1899] A. C. 3G7). followed; Constitutional Law, 57— 
Railways, 43.

Chagnon v. Normand ( 1G Can. S. C. R. GG1), referred to; 
Appeals to Supreme Court, 58.

Chnmhcrlnnd v. Fortier (23 Can. S. C. R. 371), referred to; 
Appeals to Supreme Court, 72—distinguished ; Appeals to Su
preme Court, 88—Title to Land, 40.

Champoux v. La pierre (Cass. Dig., 2 ed., 426), referred to; 
Appeals to Supreme Court. 49—discussed and distinguished ; 
Appeals to Supreme Court, 81—Opposition, 8.

Chaudière Machine and Foundry Co. v. Canada Atlantic Railway 
Co. (33 Can. S. C. R. 11), followed ; Action, 139—Damages, 15— 
Expropriation of Lands, 13.

Chef dit Vadcboncceur v. City of Montreal (29 Can. S. C. R. 
9), followed ; Practice and Procedure, 8—Sheriff, 12—Title to 
Land. 67—Substitution, 7.

Ci mon v. The Queen (23 Can. S. C. R. 62), referred to; Appeals 
to Supreme Court, 432—Practice and Procedure, 32.

City Discount Co. v. McLean (L. R. 9 C. P. G93), referred to; 
Debtor and Creditor, 1G.

Clark v. Adie (2 App. Cas. 423), referred to; Title to Land,
67 Win

Clayton's Case (1 Mcr. 572), referred to; Debtor and Creditor, 
16—Principal and Surety, 2.

Col lorn v. Manley (32 Can. S. C. R. 371), followed ; Mines and 
Minerals, 11.

Commercial Bank v. Wilson (3 E. & A. Rep. 257), followed in 
court helow and referred to by Supreme Court of Canada in reversing 
judgment appealed from; Fraudulent Preferences, 7.
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Commercial Union Assurance Co. v. Temple (29 Can. S. C. R. 
206), followed ; Contract, 72—Insurance, Fire, 29, 30.

Commune de Bert hier v. Denis (27 Can. S. C. It. 1-17), referred 
to; Estoppel, 42—Rivers and Streams, 4—Servitude, 7.

Confederation Life Assurance Association v. O'Donnell (10 Can. 
S. C. It. 92), approved; Insurance, Life, 8.

Cooke v. Millar (3 It. L. 446; 4 It. L. 240), referred to; Limita
tions of Actions, 13—Peremption dTnstance.

Coplcn v. Callaghan (30 Can. S. C. It. 555), follow»**!; Mines 
and Minerals, 10, 11.

Cornwall, Town of, v. Derochie (24 Can. S. C. It. 301), followed ; 
Municipal Corporations, 144—Negligence, 191.

Cossette v. Dun (18 Can. S. C. It. 222) referred to; Appeals to 
Supreme Court, 19.

Couturr v. Bouchard (21 Can. S. C. It. 281), followed ; Appeals 
to Supreme Court, 8—Statutes, 53.

Cowan v. Allen (26 Can. S. C. It. 292), followed ; Codicil, 2— 
Will, 16.

Cowen v. Evans (22 Can. S. C. It. 328, 331), followed ; Appeals 
to Supreme Court, 55.

Cox v. Worrall (26 N. S. ltep. 366), «picstioned ; Debtor and 
Creditor. 27.

Craig v. Great Western Railway Co. (24 U. C. Q. B. 504), ap
proved and followed ; Railways, 11.

Cunningham v. Grand Trunk Railway Co. (9 L. C. Jur. 57; 11 
L. C. Jur. 107), approved and followed ; Railways, 11.

Cushing v. Dupuy (5 App. Cas. 409), followed ; Appeals to 
Supreme Court, 281—referred to in note to Privy Council, at page 
1166.

D.

Dalton v. Angus (6 App. Cas. 740) referred to; Easement. 4.
Danjou v. Marquis (3 Can. S. (’. It. 251), followed ; Appeals to 

Supreme Court, 67, 113—referred to; Appeals to Supreme Court, 
104—Practice of Supreme Court, 185.

Davis v. Kerr (17 Can. S. C. It. 235), followed ; Insolvency, 
50—Trusts, 23.

Dawson v. MacDonald (11 (). L It. 181) followed ; Limitations 
of Actions, 10.

Delorme v. Cusson (28 Can. S. C. R. 66), followed; Demoli
tion. 1—Title to Land, 41.

DesBarres v. White (1 Iverr N. B. 595), approved; Prescrip
tion, 15.

Dickie v. Woodworth (8 Can. S. C. R. 192), followed ; Election 
Law, 10.

Dixson v. Snetsinger (23 U. C. C. P. 235), discussed ; Constitu
tional Law, 81—Navigable Waters, 2—Rivers and Streams, 12.

Doe d. Anderson v. Todd (2 U. C. (). B. 82), followed by Gwynne 
and Sedgewick, JJ.; Statute of Mortmain, 2—Will, 56.

Doe d. DesBarres v. White (1 Kerr N. B. 595), approved; Pre
scription, 15.

Douglas v. Ritchie (18 L. C. Jur. 274), referred to; Evidence,
160.

Doyle v. Falconer (L. It. 1 P. C. 328), commented on and fol
lowed ; Breach of Privilege ; Parliamentary Practice.
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Drvsdalo v. Dugas (26 Can. S. C. It. 20), followed; Nuisance,
6— Tramway, 3.

Dubois v. Village of Stc. Bose (21 Con. S. C. K. 65), followed; 
Appeals to Supreme Court, 292—Municipal Corporations, 174.

Ducondu v. Dupuy (9 App. Cas. 150), followed; Title to Land, 
126—Warranty, 3.

Dufresne v. Dixon (16 Con. S. C. B. 596), followed; Appeals 
to Supreme Court, 193, 287.

Dufresne v. Guévremcnt (26 Can. S. C. It. 216), followed; 
Appeals to Supreme Court, 73—Statutes, 115.

Durkee v. Flint (19 X. S. Bep. 487), approved and followed; 
Assignments, 4—Chattel Mortgaue, 13.

Duval v. Casgrain (19 L. C. Jur. 16), followed in court below and 
on appeal the judgment stood allirmedlon an equal division of opinion; 
Election Law, 73.

• E.
Eddy v. Eddy (Cout. Dig. 130), followed; Appeals to Supreme 

Court, 423; Practice of Supreme Court, 232.
Emmett v. Quinn (7 Ont. App. B. 306), distinguished; Mort

gage, 65.
Employers’ Liability Assurance Corporation v. Taylor (29 Can. 

S. C. B. 104), followed; Action, 26—Insurance, Fire, 35.
Eureka Woollen Mills Co. v. Moss (11 Can. S. C. B. 91), distin

guished; Appeals to Supreme Court, 366—npproved and distin
guished; Insurance, Fire, 81.

European Bank, In re; Ex parte Oriental Commercial Bank (5 
Ch. App. 358), followed; Negotiable Security—Pledge, 7.

Exchange Bank of Canada v. Gilman (17 Can. S. C. B. 108), 
followed; Practice of Supreme Court, 218.

F.
Filiatrault v. Goldie (Q. B. 2 Q. B. 368), distinguished; Immove

able Property, 1—Moveables, 1—Vendor and Purchaser, 8. 
Fisher v. Anderson (4 Can. S. C. B. 406), followed; Will, 42. 
Follis v. Porter (11 Gr. 442), referred to; Vendor and Pur

chaser, 21.
Fonseca v. The Attorney-General for Canada (17 Can. S. C. B. 

612), referred to; Crown, 93—Scire Facias, 2—Vente a Bemere.
Footncr v. Giges (2 Sim. 319), followed; Practice and Proce

dure, 77—Statutes, 140.
Freeborn v. Vandusen (15 Ont. P. B. 264), approved and fol

lowed; Practice and Procedure, 127.
G.

Gagnon & Prince (8 App. Cas. 103), approved; Privy Council,
7— Bailways, 3—Sale, 96 (notes).

Gardiner v. Gardiner (2 Q. B. (O. S.) 554 or 520 B.), referred 
to; Tutorship, 2—Will, 24.

Gardner v. Grace (1 F. & F. 359), followed; Infant—Minor
ity, 1—Negligence, 43.

Gendron v. McDougall (Cass. Dig. 2 cd. 129), followed; Appeals 
to Supreme Court, 56—discussed and distinguished; Appeals to 
Supreme Court, 81—Opposition, 8.

George Matthews Co. v. Bouchard (28 Can. S. C. B. 580), fol
lowed; Appeals to Supreme Court, 239—Evidence, 83—Neglig
ence, 144, 217—Bailways, 74.
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Gibbons v. Wilson (17 Ont. App. 1?. 1), referred to; Debtor and 
Creditor. 28—Fraudulent Preference, 12.

Gilbert v. Gilman (16 Can. S. C. 1C 189), approved; Appeals 
to Supreme Court, 38—followed; Appeals to Supreme Court, 39— 
referred to; Appeals to Supreme Court. 58.

Gilbert v. Lionais (7 1C L. 339), referred to; Pleading, 30— 
Ultra Petita.

Gilmour v. Whishaw (15 L. C. 1C 177) approved; Prescrip
tion, 26.

Gingras v. Desilets (Cass. Dig. 2 ed. 212), reviewed and ap
proved; Appeals to Supreme Court, 19—followed; Appeals to 
Supreme Court, 32—Damages, 5, 49.

Gorman v. Dixon (26 Can. S. C. 1C 87) followed; Practice of 
Supreme Court. 218.

Graham v. Smith (27 U. C. C. P. 1), overruled; Stoppage in 
Transit.

Granby, Village of, v. Ménard (31 Can. S. C. 1C 14), followed; 
Admiralty Law, 3—Appeals to Supreme Court, 250—Evidence, 
65—Navigation, 3.

Grand Trunk Railway Co. v. Coupai (28 Can. S. C. B. 531), 
followed; Expropriation of Lands, 12—Municipal Corporations, 
131.

Grand Trunk Railway Co. v. Morton (11 Can. S. C. R. 612), 
disapproved ; sec (Jrand Trunk- Railway Co. v. Vogel, infra.

Grand Trunk Railway Co. v. Rosenberger (9 Can. S. C. R. 311), 
followed; Railways, 107.

Grand Trunk Railway Co. v. Vogel (11 Can. S. C. 1C 612), dis
tinguished; Railways, 3, 5—Statutes, 142—Warehousemen, 2a— 
disapproved ; Constitutional Law, 29—Master and Servant, 37— 
Negligence, 219—Railways, 1 (note) and 51—Statutes, 155.

Gray v. Richford (2 Can. S. C. R. 431), followed; Appeals to 
Supreme Court, 358. ,

Gray v. Turnbull (L. R. 2 H. L. Sc. 53), referred to by Tas
chereau, J. ; Appeals to Supreme Court, 222—Sale, 32.

Great Western Railway Co. v. Braid (1 Moo. P. C. (N.S.) 101), 
followed ; Appeals to Supreme Court, 83.

Grindley v. Blakie (19 N. S. Rep. 27), approved; Registry 
Laws, 24.

Griffiths v. Earl of Dudley (9 Q. B. D. 357), followed; Lord 
Campbell's Act, 2—Master and Servant, 37—Negligence, 219.

H.
Halifax, City of, v. Walker (Cass. Dig. 2 ed. 175), mentioned; 

Negligence, 189—New Trials, 20.
Ilamcl v. Hamel (26 Can. S. C. R. 17), approved and followed; 

Appeals to Supreme Court, 198—Pleading, 40.
Hay v. Gordon (L. R. 4 P. C. 337), referred to by Taschereau, 

J.; Appeals to Supreme Court, 222—Sale, 32.
Heinniker v. Wigg (4 Q. B. 792), referred to; Debtor and Cre

ditor, 16.
Hodge v. The Queen (9 App. Cas. 117), followed; Liquor 

Laws, 3.
Hogan v. City of Montreal (31 Can. S. C. R. 1), distinguished; 

Expropriation of Lands, 12—Municipal Corporations, 131.
Holman v. Green (6 Can. S. C. R. 707), followed; Harbours, 2.
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Hovey v. Whiting (14 Can. S. C. 1Î. 515), followed; Chattel 
Mortgage, 4.

IIOwe 11 v. Alport (12 U. C. C. P. 375), overruled; Stoppage in 
Transit.

Hunter v. Garrick (11 Can. S. C. It. 300), referred to; Patent 
of Invention, 8.

Hurtubuise v. Desmarteau (19 Can. S. C. It. 502), followed; 
Appeals to Supreme Court, 45.

J.

Johnston v. St. Andrews Church (3 App. Cas. 159), referred to 
in note to Privy Council, page 1100.

Jonnsson v. Bonhôte (2 Ch. D. 298), applied; Ejectment, 1.
Jones v. The Queen (7 Can. S. C. K. 570), followed; Con

tract, 96.
Joyce v. Hart (1 Can. S. C. It. 321), overruled by Allen v. Pratt 

(13 App. Cas. 780); Appeals to Supreme Court, 18, 21—reviewed 
and approved; Appeals to Supreme Court. 19.

K.

Kielley v. Carson (4 Moo. V. C. 03), commented upon and fol
lowed; Breach of Privilege—Parliamentary Practice.

Kcttlewell v. Watson (21 Ch. 1). 085), referred to; Bills and 
Notes, 20—Principal and Agent, 34.

King’s County Election Cases (8 Can. S. C. R. 192 and 19 
Can. S. C. R. 526), followed; Election Law, 10, 110.

L.

Laberge v. Equitable Life Assurance Society (24 Can. S. C. R. 
59), distinguished; Appeals to Supreme Court, 83, 290—Execu
tors and Administrators, 11.

Lacroix v. Moreau (10 L. C. R. 180), referred to: Appeals to 
Supreme Court, 200.

Laine v. Bdland (20 Can. S. C. R. 419), distinguished—Im
moveable Property, 1—Moveables, 1—Vendor and Pi rciiaser. 8.

Lambe v. Bank of Toronto (12 App. Cas. 575). distinguished; 
Constitutional Law, 54—followed; Constitutional Law, 56— 
Licenses, 1.

Lambe v. Armstrong (27 Can. S. C. R. 309). followed ; Appeals 
to Supreme Court, 395—Notice, 32—Practice of Supreme Court, 
239.

Langcvin v. Commissaires d’Ecole de St. Marc (18 Can. S. C. 
R. 599), followed; Appeals to Supreme Court, 88—Title to 
Land. 40.

Lenoir v. Ritchie (3 Can. S. C. R. 575), noted as reversed; 
Queen’s Counsel, and see Constitutional Law, 44. 04, 80.

Levi v. Reed (0 Can. S. C. R. 482), overruled; Appeals to 
Supreme Court, 24—followed; Appeals to Supreme Court, 32— 
Damages, 5, 49, 50—restored, atlirmed and followed; Appeals to 
Si FBI Ml. Ilouer, 68.

“ LevringtonThe (11 P. 1). 117), followed; Admiralty Law, 
2—Maritime Law, 3.

Lionais v. The Molsons Bank (10 Can. S. C. R. 527), followed; 
Appeals to Supreme Court, 350—Practice and Procedure, 00— 
Retraxit.
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Lisgar Election Case, Collins v. Boss (20 Can. S. C. R. 1), fol
lowed; Election Law, 103, 104.

Lister v. Perryman (L. R. 4 H. L. 521), followed; Malice and 
Malicious Prosecutions, 2—New Trials, 34—Nonsuit, 4.

Lizotte v. Descheneau (G Legal News, 170), followed; Appeals 
to Supreme Court, 78.

“Local Option Act,” In re, (18 Ont. App. R. 572), approved; 
Constitutional Law, 45—Statutes, 21.

M.
MacFarlane v. Leclaire (16 Moo. P. C. 181), distinguished; 

Alimentary Allowance, 1—Appeals to Supreme Court, 82— 
referred to; Appeals to Supreme Court, 49.

Maguire v. Scott (7 L. C. R. 451), distinguished; Partner
ship, 35.

Major v. Corporation of Three Rivers (Cass. Dig. 2 ed. 422), 
followed; Appeals to Supreme Court, 111.

Martley v. Carson (13 Can. S. C. R. 439), followed; Appeals 
to Supreme Court, 430.

Matthews, The George, Co. v. Bouchard (28 Can. S. C. R. 580), 
followed; Appeals to Supreme Court, 239—Evidence, 83—Negli
gence. 144, 217—Railways, 74.

Matthieu v. Quebec, Montmorency and Charlevoix Railway Co. 
(15 Q. L. R. 300), followed; Arbitrations. 13.

Mcgantic Election Case (8 Can. S. C. R. 169), discussed; Elec
tion Law, 92—Practice and Procedure, 42.

Merchants Bank of Halifax v. Gillespie (10 Can. S. C. R. 312), 
distinguished; Winding-up Act, 6.

Metropolitan Railway Co. v. Wright (11 App. Cas. 152), fol
lowed ; Appeals to Supreme Court, 239—Evidence, 83—Negli
gence, 144.

Mills v. Limoges (22 Can. S. C. R. 331), followed; Appeals to 
Supreme Court, 55.

Mitchell v. Trenholme (22 Can. S. C. R. 331), followed; Appeals 
to Supreme Court, 55.

Moir v. Village of Huntingdon (19 Can. S. C. R. 363), followed; 
Appeals to Supreme Court, 61.

Mouette v. Lefebvre (16 Can. S. C. R. 387), followed; Appeals 
to Supreme Court, 54—referred to; Appeals to Supreme Court. 19.

Monck Election Case (Hodgins Elec. Cas. 725), approved; Elec
tion Law, 26.

Molsona Bank v. Halter (18 Can. S. C. R. 88), approved and 
followed; Fraudulent Conveyances, 2—Fraudulent Preference, 
6 Mon h. \u . 12.

Montreal Assurance Co. v. McGillivray (11 L. C. R. 325), men
tioned; Practice of Supreme Court, 179.

Montreal, City of, v. Brown (2 App. Cas. 168), followed; 
Appeals to Supreme Court, 393— referred to; Damages, 6.

Montreal, City of, v. Hogan (31 Can. S. C. R. 1) distinguished; 
Expropriation of Lands, 12—Municipal Corporations, 131,

Montreal, City of, v. McGee (30 Can. S. C. R. 582), followed; 
Action. 139—Damages, 15—Expropriation of Lands. 13.

Montreal Loan and Mortgage Co. v. Fuateux (3 Can. S. C. R. 
411), followed; Appeals to Supreme Court, 350—Practice and 
Procedure, 66—Retraxit.
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Moore v. Jackson (22 Can. S. C. R. 210), referred to; Married 
Woman, 5—Statutes, 68.

Moreau v. Motz (7 L. C. R. 147), followed; Limitations of 
Actions, 7—Tutorship, 4.

Mowat v. DeLisle (25 Can. S. C. R. 1), followed; Warranty, 3. 
Murphy v. Labbé (27 Can. S. C. R. 126), approved and followed; 

Landlord and Tenant, 18—Lease, 4—Negligence, 142.
Murray v. The Queen (26 Can. S. C. R. 203), discussed; Con

tract, 101 !

Me.

McCall v. Wolff (13 Can. S. C. R. 130), approved and distin
guished ; Assignments, 21—Chattel Mortgage, 4.

McCorkill v. Knight (3 Can. S. C. R. 233), followed; Appeals 
to Supreme Court, si—Opposition, 8.

McDonald v. Abbott (3 Can. S. C. R. 27S), followed; Appeals 
to Supreme Court. 67, 113.

McDonald v. Dawson (11 Q. L. R. 181), followed; Limitations 
of Actions, 10.

McGoey v. Learoy (27 Can. S. C. R. 193), distinguished; Appeals 
to Supreme Court, 88—Title to Land, 40.

McGreevy v. Paillé (4 Legal News, 95), referred to; Evidence,
160.

McGreevy v. The Queen (14 Can. S. C. R. 735), followed; 
Appeals to Supreme Court, 208.

McGugan v. Smith (21 Can. S. C. It. 263), followed; Con
tract, 152.

McKay v. Crysler (3 Can. S. C. R. 436), followed; Assessments 
and Taxes, 60.

McKay v. Village of llinchinbrooko (24 Can. S. C. R. 55), re
ferred to; Appeals to Supreme Court, 292—Municipal Corpor
ations. 174.

McLean v. llannon (3 Can. S. C. It. 706), followed; Sheriff, 7. 
McQuarrie v. Municipality of St. Mary’s (5 Russ. A Geld. 493), 

mentioned; Negligence, 189—New Trial. 20.

N.

Nicolet Election Case (29 Can. S. C. It. 178), followed; Election
Law, 103, 104.

Nissouri. Township of West, v. Township of North Dorchester 
(14 O. R. 294), distinguished; Assessment and Taxes, 30; Muni
cipal Corporations. 86.

Noel v. Chcvrefils (30 Can. S. C. R. 327), Followed; Appeals 
to Supreme Court, 296; Executors and Administrators, 11.

North British and Mercantile Insurance Co. v. Tourville (25 
Can. S. C. R. 177), followed; Appeals to Supreme Court, 233.

North Shore Railway Co. v. Pion (14 App. Cas. 612), followed; 
Expropriation of Lands, 21.

O.

Oakes v. Turquand (L. R. 2 H. L. 325), referred to by Strong, 
J. ; Practice and Procedure, 28—Practice of Supreme Court,
214.
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O'Brien, In re (16 Can. S. C. B. 197), referred to; Appeals to 
Supreme Court, 189, 191; Contempt of Court, 2.

O'Brien v. Cogswell (17 Can. S. C. It. 420), followed; Assess
ment and Taxes, 60.

O’Dell v. Gregory (24 Can. S. C. It. 661), followed; Appeals to 
Supreme Court, 74, 78, 88, 90—Title to Land, 40.

Ontario Bank v. Wilcox (43 U. C. Q. B. 460), distinguished; 
Sale, 12.

Oriental Commercial Bank, Ex parte (5 Ch. App. 358), followed; 
Negotiable Security—Pledge, 7.

Osborne v. Morgan (13 App. Cas. 227), followed; Crown, 83— 
Mines and Minerals, 17.

Osgoodc, Township of, v. York (24 Can. S. C. 11. 282), followed; 
Drainage, 6—Municipal Corporation, 93—Statutes, 153.

O’Shea v. O’Shea (15 P. D. 59), followed; Appeals to Supreme 
Court, 189, 191; Contempt’ op Court, 2.

O’Sullivan v. Harty (13 Can. S. C. It. 431), distinguished; 
Appeals to Supreme Court, 426—followed; Appeals to Supreme 
Court, 427, 430.

P.

Paine v. Jones (L. R. 18 Eq. 320), referred to; Title to Land, 
57—Will, 43.

Parent v. Corporation de St. Sauveur (2 Q. L. R. 258), approved; 
Municipal Corporations, 159.

Patton v. Morin (16 L. C. R. 267), followed; Sheriff, 8— 
Usufruct, 2—Will, 12.

Perera v. Perera ([1901] A. C. 354), followed; Duress, 3— 
Will, 4.

Perrault v. Gauthier (28 Can. S. C. R. 241), referred to; Expro
priation of Lands, 9 — Municipal Corporations, 63, 117 — 
Servitude, 6.

Phillips v. Phillips (4 Q. B. D. 127), referred to; Ejectment, 1.
Piché v. City of Quebec (Cass. Dig., 2 ed., 497), followed; Prac

tice of Supreme Court, 218.
Pietou, Municipality of, v. Geldert ([1893] A. C. 524), followed; 

Municipal Corporations, 143, 171—Nuisance, 5.
Pion v. The North Shore Railway Co. (14 App. Cas. 612), fol

lowed ; Expropriation of Lands, 21.
Porteous v. Reynnr (13 App. Cas. 120), referred to as overruling 

Burland v. Moffalt ( 11 Can. S. C. R. 76), Assignments, 2—distin
guished ; Trusts, 5.

Porter v. FlintofT (6 U. C. C. P. 335), distinguished; Chattel 
Mortgage, 10.

Providence Washington Insurance Co. v. Corbett (9 Can. S. C. 
R. 256), approved; Insurance, Mabinb, i:’>.

Prince v. Gagnon (8 App. Cas. 103), commented upon; Privy 
Council, 7—Railways, 3 (referred to in Privy Council, note) ; Sale, 
96, note—Title to Land, 142, note—Vendor and Purchaser, 34, 
note.

Pym v. Campbell (6 E. & B. 370), followed; Bills and Notes, 
26—Principal and Agent, 34.
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Q.

Quebec, City of, v. Leaycraft (7 Q. L. B. 56), distinguished; 
À88EB8MENT AND TAXES, 40.

Quebec, City of, v. The North Shore Railway Co. (27 Can. S. C. 
It. 102), referred to; Estoppel, 42; Rivers and Streams. 4—Servi
tude, 7.

Quebec, City of, v. The Queen (24 Can. S. C. R. 420), referred to; 
Action. 113— Negligence, 201—Public Work. 10.

Quebec Street Railway Co. v. The City of Quebec (13 Q. L. R. 
205), referred to; Contract, 62.

The Queen v. The Bank of Nova Scotia (11 Can. S. C. R. 1) 
followed; Constitutional Law, 80; Crown, 74, 75.

The Queen'v. Farwoll (14 Can. S. C. R. 392), commented upon 
and distinguished; Res Judicata, 5—referred to; Practice and Pro
cedure, 63.

The Queen v. Dillon (10 Ont. P. R. 352), overruled; Betting, 
1—Criminal Law, 14—Statutes, 30.

The Queen v. Filion (24 Can. S. C. R. 482), approved; Action, 
113 — Negligence, 201 — followed; Common Employment, 1, 2 
—Master and Servant, 17, 26, 37—Negligence, 20, 30, 31, 82, 219 
—Public Work, 10—Railways, 51.

The Queen v. Grenier (30 Can. S. C. R. 42), followed; Common 
Employment, 2—Master and Servant, 26;—Negligence, 20, 
31, 82.

The Queen v. Lacombe (13 L. C. Jur. 259), overruled; Criminal 
Law, 10.

The Queen v. McGrcevy (18 Can. S. C. R. 371), followed by 
majority of Court, but questioned by Strong, J.; Res Judicata, 9— 
Stare Decisis, 2.

The Queen v. Robertson (6 Can. S. C. R. 52) followed; Consti
tutional Law', 5—Statutes, 22.

The Queen v. Taylor (36 U. C. Q. B. 183), overruled; Consti
tutional Law, 42—Liquor Laws, 1.

Queen’s Election Case (20 Can. S. C. R. 26), followed; Election 
Law, 116.

R.

Raphael v. Maclaren (27 Can. S. C. R. 319), followed; Appeals 
to Supreme Court, 78.

Reburn v. Paroise de Ste. Anne (15 Can. S. C. It. 92), d din- 
guished; Appeals to Supreme Court, 43—overruled; Appeals to 
Supreme Court, 292—Municipal Corporations. 174.

Reg. v. Dillon (10 Ont. P. R. 352), overruled; Betting, 1— 
Criminal Law, 14—Statutes, 30.

Reg. v. Lacombe (13 L. C. Jur. 259), overruled; Criminal 
Law, 10.

Reg. v. Taylor (36 U. C. Q. B. 183), overruled; Constitutional 
Law, 42—Liquor Laws, 1.

Renaud, Ex parte (1 Pugs. 273), distinguished; Constitutional 
Law, 69.

Rex v. Fadcrman (1 Den. C. C. 572), approved by Strong, J.; 
Criminal Law, 11.

Richelieu Election Case (21 Can. S. C. R. 168), followed; Elec
tion Law', 97.
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Richards v. Bank of Nova Scotia (26 Can. S. C. R. 381), referred 
to; Bills and Notes, 26—Principal and Agent, 34.

Richardson v. Canada West Farmers’ Mutual and Stock Insurance 
Co. (16 U. C. C. P. 430), distinguished; Action, 21—Carriers, 12 
—Contract, 64. ;

Robertson v. Provincial M. & G. Insurance Co. (8 N. B. Rep. 
379), followed; Insurance, Marine, 15.

Robertson v. The Queen (6 Can. S. C. R. 52), followed; Consti
tutional Law, 6—Statutes, 22.

Robinson v. The Canadian Pacific Railway Company ( 11892] 
A. C. 481), distinguished; Lord Campbell’s Act, 2—Negligence, 
219.

Rodier v. Lapierro (21 Can. S. C. R. 69), followed; Appeals to 
Supreme Court, 74, 78.

Rolland v. La Caisse d’Economie de Quebec (24 Can. S. C. R. 
405), discussed; Conspiracy, 1—Contract, 165—1Trade Combina
tion.

Ross v. Hunter (7 Can. S. C. R. 289), distinguished ; Municipal 
Corporations, 89; Registry Laws, 2.

Ross v. Torrance (2 Legal News, 186), overruled; Constitu
tional Law, 68—Municipal Corporations. 2.

Ryan v. Ryan (5 Can. S. C. R. 387), followed; Prescription, 16 
—Title to Land, 80.

S.

St. John v. Rykert (10 Can. S. C. R. 278), followed; Interest, 3.
St. Lawrence and Chicago Forwarding Co. v. The Molsons Bank 

(28 L. C. Jur. 127), referred to; Bill of Lading, 3—Estoppel, 13.
Salomon v. Salomon & Co. ([1897] A.C. 22, followed; Lease, 7.
Salvas v. Vassal (27 Can. S. C. R. 68), referred to; Title to 

Land, 6.
“ Santandcrino,” The, v. Van wart (23 Can. S. C. R. 145), follow

ed; Admiralty Law, 3—Navigation, 3.
Sauvageau v. Gauthier (L. R. 5 P. C. 494), referred to; Appeals 

to Supreme Court, 21, followed ; Alimentary Allowance, 1—Ap
peals to Supreme Court, 82.

Schwersenski v. Yineberg (19 Can. S. C. R. 243), distinguished ; 
Appeals to Supreme Court, 231.

Scott v. Phœnix Assurance Co. (Stu. K. B. 354), followed; 
Appeals to Supreme Court, 358.

Selkirk Election Case; Young v. Smith (4 Can. S. C. R. 494), 
followed; Election Law, 37, 51.

Sénésac v. Central Vermont Railway Co. (26 Can. S. C. R. 641), 
followed; Negligence, 217—Railways, 71.

Severn v. The Queen (2 Can. S. C. R. 70), distinguished ; Con
stitutional Law, 54.

Shaw v. St. Louis (8 Can. S. C. R. 385), distinguished ; Appeals 
to Supreme Court, 170—followed ; Appeals to Supreme Court, 181.

Shelly’stCase (1 Co. 93 b) referred to; Will, 14.
Sherbrooke, City of, v. McManamy (18 Can. S. C. R. 594), 

followed; Appeals to Supreme Court. 40, 292—Municipal Corpor
ation, 174—distinguished; Appeals to Supreme Court, 60.

Smith v. Baker ([1891] A. C. 325), applied; Action, 86.
Smith v. Goldie (9 Can. S. C. R. 46), referred to; Patent of 

Invention, 8.
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Smith v. McLean (21 Can. S. C. R. 355), distinguished ; Chattel 
Mortgage, 5.

Smith v. St. Lawrence Tow Boat Co. (L. R. 5 P. C. 308), referred 
to by Taschereau, J. ; Appeals to Supreme Court, 222—Sale, 32.

Smith v. Smith (5 O. R. 690), referred to; Title to Land, 57— 
Will, 43.

Sovereign Insurance Co. v. Peters (12 Can. S. C. R. 33), distin
guished ; Insurance, Tire, 25—referred to by Taschereau, J., at col. 
687, under Insurance, Tire, 71.

Standard Bank v. Dunham and Park (14 O.R. 67), mentioned; 
Partnership, 37.

Stanstead Election Case (20 Can. S. C. R. 12), followed ; Elec
tion Law, 94—Evidence, 104.

Stanton v. Home Insurance Co. (2 Legal News, 314), approved ; 
Appeals to Supreme Court, 69.

Stanton v. Canada Atlantic Railway Co. (Cass. Dig., 2 ed., 430), 
reviewed ; Appeals to Supreme Court, 165—Fraudulent Prefer
ence, 4.

Stephen v. McGillivrav (18 Ont. App. R. 516), distinguished; 
Assessment and Taxes, 30—Municipal corporations, 86.

Stephens v. McArthur (19 Can. S. C. R. 416), followed ; Fraudu
lent Preferences, 6—Mortgage, 12.

Stepney Election Case (4 O’M. & H. 34), referred to; Election 
Law, 27.

Stringer’s Trusts, Re, (6 Ch. I). 1), referred to; Title to Land, 
57—Will, 13.

Summers v. The Commercial Union Assurance Co. (6 Can. S. C. 
R. 19), followed ; Principal and Agent, 33.

Sweeny v. Bank of Montreal (12 Can. S. C. R. 661; 12 App. 
Cas. 617), followed ; Pledge. 5—Trusts, 7.

Sydney, Town of, v. Bourke ([1895] A. C. 433), followed ; 
Municipal Corporations, 143, 171—Nuisance, 5.

T.

Toronto Railway Co. v. The Queen (4 Ex.C.R. 262 ; 25 Can. S. C. 
R. 24; [1896] A. C. 551), discussed ; Customs Duties, 5.

Trust and Loan Co. v. Quintal (2 Dor. Q. B. 190), followed; 
Action, 13—Practice and Procedure, 8—Sheriff. 12.

Turcotte v. Dansereau (26 Can. S. C. R. 578), followed ; Appeals 
to Supremh Court, 81—Opposition, 8.

Two Moimtains Election Case (31 Can. S. C. R. 437), applied ; 
Election Law, 67.

U.

Underwood v. Maguire (Q. R. 6 Q. B. 237), overruled ; Contract, 
134—Domicile, 3.

V.

Yadeboncceur v. City of Montreal (29 Can. S. C. R. 9), followed ; 
Practice and Procedure, 8—Sheriff, 12—Title to Land, 67— 
Substitution, 7.

Valin v. Langlois (3 Can. S. C. R. 1 ; 5 App. Cas. 115), discussed 
and followed ; Constitutional Law, 18.
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Venner v. The Sun Life Insurance Co. (17 Can. S. C. R. 394), 
followed ; Conditions. 1—Contract, G7—Insurance. Life. 27.

Verchères, County of, v. Village of Vareunes (19 Can. S. C. R. 
365), followed ; Appeals to Supreme Court, 40, 43, 292—Muni
cipal Corporations, 174—distinguished ; Appeals to Supreme 
Court, CO.

Virtue v. Hayes (16 Can. S. C. R. 721), distinguished ; Appeals 
to Supreme Court, 112.

Vogel v. Grand Trunk Railway Co. (11 Can. S. C. R. 612), distin
guished ; Railways, 3, 5—Statutes. 42—Warehousemen, 2a—dis
approved; Constitutional Law, 29—Master and Servant, 37— 
Negligence, 219—Railways, 1 (note) and 51.

W.
Walker v. City of Halifax (Cass. Dig., 2 cd., 175), mentioned ; 

Negligence, 189—New Trials, 20.
Walker v. The London and Northwestern Railway Co. (L. R. 1 

C. P. D. 518), referred to; Contract, 21.
Walker v. McMillan (6 Can. S. C. R. 241), followed ; Contract,

159.
Walker v. Sweet (21 L. C. Jur. 29), approved and followed by 

Taschereau. J.; Contract. 11.
Wallhridge v. Far well (18 Can. S. C. R. 1), followed ; Con

tract, 66.
Walmsley v. Griffith (13 Can. S. C. R. 434), followed ; Appeals 

to Supreme Court, 430.
Webster v. City of Sherbrooke (24 Can. S. C. R. 52), distinguish

ed; Appeals to Supreme Court. 61—referred to; Appeals to Su
preme Court, 292 ; Municipal Corporations, 174.

West Nissouri, Township of, v. Township of North Dorchester (14 
O. R. 294), distinguished ; Assessment and Taxes, 30—Municipal 
Corporations, 86.

Wheeler v. Black (14 Can. S. C. R. 242), referred to; Appeals 
to Supreme Court, 38.

Whishaw v. Gilmour (15 L. C. R. 177), approved; Prescription,
26.

Whitby, Corporation of, v. Liscombe (23 Gr. 1), followed by 
G wynne and Sedgewick, J J. ; Statute of Mortmain, 2—Will, 56.

Williams v. Irving (22 Can. S. C. R. 108), followed ; Appeals 
to Supreme Court, 54—Statutes, 55.

Wilmot v. Vanwart (1 Pugs. & Bur. 456), mentioned ; New 
Trials, 35.

Wilson v. C'itv of Montreal (24 L. C. Jur. 222), approved, Strong, 
J., dubilunle; Customs Duties, 5.

Wineberg v. Hampson (19 Can. S. C. R. 369), distinguished; 
Appeals to Supreme Court, 57.

Winnipeg, City of, v. Barrett ([1892] A. C. 445) applied per 
Taschereau, J., Constitutional Law, 2.

Wyke v. Rogers (1 DcG. M. & G. 408), followed ; Debtor and 
Creditor. 51—Principal and Surety, 3.

Y.
Yarmouth, Corporation of, v. Simmonds (L. R. 10 Ch. D. 518), 

followed ; Statutes. 83—Title to Land, 32.
Young v. Smith (Selkirk Election Case), (4 Can. S. C. R. 494), 

followed ; Election Law, 37, 51.
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LIST OF CASES CARRIED IN APPEAL FROM THE SUPREME COURT 

OF CANADA TO THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

From ihe time of the organization of the Court in 1875, 
to 2nd December, 190$.

A.
Adams & Burns v. The Bank of Montreal (32 Can. S. C. R. 719), 

leave to appeal refused (8 B. C. Rep. 337, note).
Adamson v. Rogers (26 Can. S. C. R. 15V), leave to appeal 

refused.
Alexander v. Vye (1G Can. S. C. R. 501), leave to appeal refused.
Allan v. City <>!' Montreal (23 Can. S. C. R. :;:m i. leave to appeal 

refused.
Arpin v. The Queen (14 Can. S. C. R. 73G), leave to appeal re

fused, 10 Can. Gaz. 275.
Association Pharmaceutique do Québec v. Livernois (31 Can. S. 

C. It. 43), leave to appeal refused, August, 1901.
Attorney-General for British Columbia v. Attorney-General for 

Canada (14 Can. S. C. It. 345), judgment reversed (14 App. Cas. 
2V5, 58 L. J. P. C. 88; GO L. T. 712; 5 Times L. R. 385).

Attorney-General lor Canada v. The Provinces of Ontario, Que
bec and Nova Scotia (26 Can. S. C. R. 414), judgment varied 
([ 181)81 A. C. 700).

Attorney-General for Canada v. City of Toronto (23 Can. S. C. 
It. 514), leave to appeal refused. 21 Can. Gaz. 414.

Attorney-General for Nova Scotia v. Gregory. Sec Halifax and 
Cape Breton Railway Co. v. Gregory, infra.

B.
Barrett v. Ci tv of Winnipeg (19 Can. S. ( . R. 374), judgment 

reversed ([1892] Â. C. 445; til !.. .1. P. C. 58; «7 L. T. 429).
Beatty v. North-West Transportation Co. (12 Can. S. C. R. 598), 

judgment reversed (12 App. Cas. 589; 5G L. J. P. C. 102; 57 L. T. 
426; 36 W. R. 647).

Beaudet v. North Shore Railway Co. (15 Can. S. C. R. 44), leave 
to appeal refused (10 Can. Gaz. 463).

Belcher v. McDonald (33 Can. S. C. R. 321), leave to appeal 
granted, August, 1903.

Bickford v. Corporation of Chatham (16 Can. S. C. R. 235), 
leave to appeal refused on the ground that no question of public 
importance was involved (14 Can. Gaz. 153).

Boulton v. Shea (22 Can. S. C. R. 742), leave to appeal refused 
(23 Can. Gas. 898).

Brophy v. Attorney-General for Manitoba (22 Can. S. C. R. 
577), judgment varied ([1895] A. C. 202).
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U.

Cadieux v. Montreal («as Co. (28 Can. S. C. R. 382), leave to 
appeal granted on special tenus as to costs 11898] A. C. 718; judg
ment reversed ([18'J‘J] A. C. 589).

Calgary and Edmonton Hallway Co. v. The King; Calgary and 
Edmonton Land Co. v. The King (33 Can. S. C. H. 073), leave to 
appeal granted, July, 1903 (41 Can. Gaz. 400).

Canada Atlantic Hailway Co. v. City of Ottawa (12 Can. S. C. 
H. 3G5), leave to appeal granted hut not prosecuted (11 Can. Gaz. 
394).

Canada Atlantic Hailway Co. v. Township of Cambridge (15 
Can. S. C. H. 219), leave to appeal granted but not prosecuted (11 
Can. Gaz. 394).

Canada Central Hailway Co. v. Murray (8 Can. S. C. H. 313), 
leave to appeal refused (8 App. Cas. 574).

Canada Sugar Refining Co. v. The Queen (27 Can. S. C. R 395), 
judgment affirmed ( [1898] A. C. 735).

Canadian Pacific Hail way Co. v. Township of Chatham (25 Can.
S. C. R. 608), leave to appeal refused.

Canadian Pacific Hailway Co. v. Hobinson (19 Can. S. C. R. 
292), judgment reversed ( [1892] A. C. 481 ; 61 L. J. P. C. 79; 67 L.
T. 505).

Carroll v. The Erie County Natural Gas and Fuel Co. (29 Can. 
S. C. R. 591), leave to appeal refused (34 Can. Gaz. 272).

Central Vermont Hailway Co. v. Town of St. Johns (14 Can. S. 
C. R. 288), judgment affirmed (14 App. Cas. 590; 59 L. J. P. C. 
15; 61 L. T. 441).

Charlebois v. Delap (26 Can. S. C. R. 221), consent judgment 
reversed (31 Can. Gaz. 11). See [1899] A C. 114.

Chevrier v. The Queen (4 Can. S. C. R. 1), leave to appeal re
fused.

Citizens’ Insurance Co. v. Parsons (4 Can. S. C. R. 215), judg
ment affirmed as to the validity of the Ontario Insurance Act, and, 
otherwise, reversed (7 App. Cas. 96; 51 L. J. P. C. 11; 45 L. T. 721).

Clergue v. Murray (32 Can. S. C. R. 450), leave to appeal refused. 
In refusing leave to appeal their Lordships of the Judicial Committee 
followed Prince v. Gagnon (8 App. Cas. 103). See ([1903] A. C. 
521.

Common School Fund, In re, Province of Quebec v. Province of 
Ontario and the Dominion of Canada (31 Can. S. C. R. 516), judg
ment reversed ( [1903] A. C. 39).

Consumers’ Cordage Co. v. Connolly (31 Can. S. C. R. 244), 
judgment discharged and new trial granted on special tenns as to 
deposit of sum in dispute, and as to costs, otherwise, the judgment of 
the Court of Review of 13th February, 1900, affirming the trial court 
judgment of 31st May, 1899, to stand and defendants to pay all costs 
in the trial court; each party to bear their own costs on the appeal to 
the Privy Council (41 Can. Gaz. 440).

Cooper v. Mol sons Bank (26 Can. S. C. R. 611), judgment 
affirmed (30 Can. Gaz. 561).

D.

Davies v. McMillan (Cout. Dig. 662), appeal dismissed for want 
of prosecution.
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Dominion Cartridge Co. v. Cairns (28 Can. S. C. B. 361), leave 
to appeal refused.

Dominion Cartridge Co. v. McArthur (31 Can. S. C. 11. 392), 
leave to appeal in forma pauperis granted, August, 1902.

Duggan v. London and Canadian Loan and Agency Co. (20 Can. 
S. C. B. 4H1), judgment reversed (118931 A. ('. 506; 63 L. .1. P. 
C. lh

Domoulin v. Langtry (13 Can. S. C. It. 258), leave to appeal 
refused (5. L. T. 317).

Dupuy v. Ducondu (6 Can. S. C. It. 425). judgment reversed 
(9 App. Cas. 150; 53 L. J. P. C. 12; 50 !.. T. 129).

E.

Ecclésiastiques de St. Sulpice v. City of Montreal (16 Can. S. C. 
II. 399), leave to appeal refused (14 App. Cas. 660; 59 L. J. P. C. 
20; 61 L. T. 653).

Educational Statutes in Manitoba, In re (22 Can. S. C. K. 577), 
judgment varied ( 11895] A. C. 202).

Exchange Bank of Canada v. La Banque du Peuple ( Cass. Dig., 
2 ed., 79; 23 C. L. J. 391), leave to appeal refused (9 Can. C.az. 
394).

F.

Ferguson v. Troop (17 Can. S. C. It. 527), leave to appeal re
fused.

Fisheries Case (26 Can. S. C. It. 441), judgment varied ([1898] 
A. C. 700).

Forsyth v. Bury (15 Can. S. C. It. 543), leave to appeal refused 
(11 Can. fiaz. 418).

Fredericton, City of, v. The Queen (3 Can. S. C. It. 505). In 
a case from New Brunswick (Bussell v. The Queen) in which the 
same questions were in issue, the judgment was allirmed (7 App. 
Cas. 829).

O.

Gagnon v. Prince (7 Can. S. C. It. 386), leave to appeal was re
fused (8 Anp. Cas. 103). Followed in Clergue v. Murray. ( [1903] 
A. C. 521), ante.

General Engineering Co. v. Dominion Cotton Mills Co. (31 Can. 
S. C. It. 75), judgment reversed ( [1902] A. C. 570).

G crow v. British American Assurance Co. (16 Can. S. C. B. 
524), leave to appeal refused.

Glengarry Election Case; Purcell v. Kennedy (14 Can. S. C. B. 
453), leave to appeal refused (59 L. T. 279 ; 4 Times L. B. 664).

Grand Trunk Bailway Co. v. Beaver (22 Can. S. C. B. 498), 
leave to appeal refused (23 Can. C.az. 320).

Grand Trunk Bailway Co. v. Beckett (16 Can. S. C. B. 713), leave 
to appeal refused (9 Can. Gaz. 394).

Grand Trunk Bailway Co. v. McMillan (16 Can. S. C. B. 543), 
leave to appeal refused (Wheeler P. C. Law 982).
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Grand Trunk Railway Co. v. Washington (28 Can. S. C. R. 184), 
judgment affirmed ([1899] A. C. 275). See 30 Can. Gaz. 543; 31 
Can. (iaz. 343, 415; 32 Can. Gaz. 514.

Great Western Insurance Co. v. Jordan (14 Can. S. C. R. 734), 
leave to appeal was granted, but the appeal was never prosecuted. 
See 8 Can. Gaz. 461.

H.

Halifax and Cape Breton Coal and Railway Co. v. Gregory ( Cass. 
Dig., 2 ed., 727), leave to appeal refused. See 11 App. Cas. 229; 
55 L. J. P. C. 40; 55 L. T. 270; sub nom. Attorney-General for Nova 
Scotia v. Gregory.

Hamel v. Leduc; Xicolet Election Case (29 Can. S. C. R. 178), 
leave to appeal refused.

Hanson v. Village of Grand ’Mère (33 Can. S. C. R. 50), leave 
for an appeal was granted in May, 1903.

Haves v. Elmsley (23 Can. S. C. R. 623), leave to appeal refused. 
Hobbs v. Esquimault and Nanaimo Railway Co. (29 Can. S. 

C. R. 450), appeal dismissed by consent upon settlement between 
the partie*. February, 1900.

Hoggan v. Esquimault and Nanaimo Railway Co. (20 Can. S. C. 
R. 235), judgment ailirmed, ([1894] A. C. 429).

House of Commons of Canada, In re Representation of Prince 
Edward Island (33 Can. S. C. R. 594), leave to appeal granted 11th 
November, 1903.

lluson v. Township of South Norwich (24 Can. S. C. R. 115), 
judgment affirmed. Sub nom. Attorney-General for Ontario v. 
Attorney-General for Canada et al. Sec “ Prohibitory Liquor Acts,” 
infra, and (1896) A. C. 348.

I.

Imperial Bank of Canada v. The Bank of Hamilton (31 Can. 
S. C. R. 344), judgment affirmed ( [1903] A. C. 49).

Indian Claims Case (25 Can. S. C. R. 434), judgment affirmed 
(28 Can. Gaz. 272).

J.

Johnston v. Trustees of St. Andrews Church, (1 Can. S. C. R. 
235). leave to ap]>eal refused (3 App. Cas. 159; 37 L. T. 556; 26 W. 
R. 359).

K.

Kearney v. Creel man (14 (’an. S. C. R. 33), leave to appeal re
fused (8 Can. Gaz. 154).

King, The, v. Algoma Central Railway Co. (32 Can. S. C. R. 
277). judgment affirmed ([1903] A. C. 478).

King, The, v. Carmack (32 Can. S. C. R. 586), on 4th March, 
1903. leave was granted for an appeal and a cross-appeal; on 2nd 
December, 1903, the appeal was dismissed (40 Can. Gaz. 569; 42 
Can. Gaz. 256).

King, The, v. Chapelle (32 Can. S. C. R. 586), on 4th March, 
1903, leave was granted for an appeal and a cross-appeal : on 2nd 
December, 1903, the appeal was dismissed (40 Can. Gaz. 569; 42 
Can. Gaz. 256).
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King, The, v. Tweed and Woog (32 Can. S. C. B. 586), on 
4th March, 1003, leave was granted for an appeal and a cross-appeal; 
on 2nd December, 1003, the appeal was dismissed (40 Can. Gaz. 
560; 42 Can. Gaz. 256).

L.
Lamoureux v. Molleur (Cas:*. Dig., 2 ed., 71), leave to appeal 

refused (8 Can. Gaz. 154).
lawless v. Sullivan (3 Can. S. C. R. 117), judgment reversed 

(6 App. Cas. 373; 50 L. «1. P. C. 33; 44 L. T. 807: 20 W. R. 017).
Lemoine v. City of Montreal (23 Can. S. C. R. 300), leave to 

appeal refused.
Lcwin v. Wilson (0 Can. S. C. R. 637), judgment reversed (11 

App. ('as. 630; 55 L. J. P. ('. 75; 55 L. T. 110; 2 Times L. R. 711).
Liquor License Act, 1883, In re (Cass. Dig., 2 ed., 500), judg

ment holding Act valid as to wholesale licenses reversed (6 Can. 
Gaz. 152, 264). '

London Assurance Corporation v. Great Northern Transit Co. 
(20 Can. S. C. R. 577), leave to appeal refused, Julv, 1800.

London and Canadian Loan and Agency Co. v. Duggan (20 Can. 
S. C. R. 181), judgment reversed ([1803] A. C. 506 ; 63 L. J. P. 
C. 14).

Me.

McAllister v. Forsythe (12 Can. S. C. R. 1), leave to appeal re
fused.

McKelvey v. The Le Roi Mining Co. (32 Can. S. C. R. 664), 
leave to appeal refused, February, 1003.

McLaren v. Caldwell (8 Can. S. C. R. 135). judgment reversed 
(0 App. Cas. 302; 53 1,. ,1. P. C. 33; 51 L. T. 370).

McLean v. Stewart (25 Can. S. C. R. 225), judgment varied. 
McQueen v. The Queen (16 Can. S. C. R. 1), leave to appeal 

refused (11 Can. Gaz. 368).

M.

Mackenzie v. The Building and Loan Association (28 Can. S. C.
R. 407), leave to appeal refused.

Manitoba Educational Statutes, In re (22 Can. S. C. R. 577), 
judgment varied ( 11805] A. C. 202).

Manufacturers’ Life Insurance Co. v. Anctil (28 Can. S. C. R. 
103), judgment affirmed (33 Can. Gaz. 410, 442).

Maritime Bank v. Receiver-General of New Brunswick (20 Can.
S. C. R. 605). judgment affirmed ([1802] A. C. 437; 61 L. J. V. C. 
75; 67 L. T. 126).

Maritime Bank v. The Queen (17 Can. S. C. R. 657), leave to 
appeal refused (15 Can. Gaz. 304).

Hartley v. Carson (20 Can. S. C. R. 634), appeal dismissed on 
preliminary objections without deciding on the merits (14 Can. Gaz. 
270, sub nom. (’lark v. Carson).

Melodic v. Simpson (20 Can. S. C. R. 375). leave to appeal re
fused, May, 1800.

Mercer v. The Attorney-General for Ontario (5 Can. S. C. R. 
538), judgment reversed (8 App. Cas. 767; 52 L. J. P. C. 84; 40 L.
T. 312).
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Moffatt v. The Merchants Bank of Canada (11 Can. S. C. R. 
46), leave to appeal refused (6 Can. Gaz. 153).

Montmorency Election Case; Valin v. Langlois (3 Can. S. C. R. 
1), leave to appeal refused (5 App. Cas. 115; 49 L. J. P. C. 37; 41 
L. T. 662).

Montreal, City of, v. Belanger (30 Can. S. C. R. 574), leave to 
appeal refused, March, 1901.

Montreal, City of, v. Cadieux (29 S. C. R. 616), appeal dismissed 
for want of prosecution, March, 1901.

Montreal, City of, v. Ste. Cunégonde (32 Can. S. C. R. 135). 
An application by the Town of Westmount, called into the case as 
warrantor of the City of Ste. Cunégonde, for leave to appeal from 
the judgment of the Supreme Court of Canada was refused, July, 
1902.

Moore v. The Connecticut Mutual Insurance Co. (6 Can. S. C. 
R. 634), judgment affirmed (6 App. Cas. 614).

N.

Nasmith v. Manning (5 Can. S. C. R. 417), leave to appeal was 
granted but the appeal was not prosecuted.

Nicolet Election Case (29 Can. S. C. R. 178), leave to appeal 
refused.

North Shore Railway Co. v. The'City of Quebec (27 Can. S. C. 
R. 102), judgment atlirmed (31 Can. Gaz. 11).

North-West Electric Co. v. Walsh (29 Can. S. C. R. 33), leave to 
appeal refused.

Nova Scotia. Attorney-General for the Province of, v. The 
Attorney-General for tho Dominion of Canada (26 Can. S. C. R. 444), 

judgment varied ([1898] A. C. 700).

O.

O’Gara v. Union Bank of Canada (22 Can. S. C. It. 404), appeal 
dismissed for want of prosecution (24 Can. Gaz. 224).

Ontario Mining Co. v. Sevbold (32 Can. S. C. R. 1), judgment 
affirmed (| 1903] A. C. 73).

Ontario, Attorncys-General for the Province of, and the Province 
of Quebec v. The Attorney-General for the Dominion of Canada (26 
Can. S. C. R. 444), judgment varied ([189H] A. C. 700).

See Common School Fund (31 Can. S. C. R. 516; (1903] A. C. 
39), and Indian Claims (25 Can. S. C. R. 434) ubi supra.

P.
Parker v. Montreal City Passenger Railway Co. (Cass. Dig., 2 

ed., 731; 7 Legal News 194), leave to appeal refused (6 Can. Gaz. 
174).

Petrolea, Town of, v. Johnston (not reported, judgment of Su
preme Court of Canada delivered, 22nd February, 1899), leave to 
appeal refused (30 Can. Gaz. 585).

Pion v. North Shore Railway Co. (14 Can. S. C. R. 677), judg
ment affirmed (14 App. Cas. 612 ; 59 L. J. P. C. 25; 61 L. T. 525).

Pontiac, County of, v. Ross (17 Can. S. C. R. 406), leave to 
appeal refused.

Prince Edward Island, In re. Representation in the House of 
Commons (33 Can. S. C. R. 594), leave to appeal granted, 11th 
November, 1903.
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Prohibitory Liquor Laws, In re (24 Can. S. C. R. 145), judgment 
reversed ([189G] A. C. 348).

Purcell v. Kennedy; Glengarry Election Case (14 Can. S. C. R. 
453), leave to appeal refused (59 L. T. 279; 4 Times L. R. 6G4).

Q.

Quebec, City of, v. North Shore Railway Co. (27 Cnn. S. C. R. 
102) ; judgment affirmed (31 Can. Gaz. 11).

Quebec, City of, v. The Quebec Central Railway Co. (10 (’an. S. 
C. R. 563), leave to appeal granted* but the appeal was not prosecuted.

Quebec, Attorneys-Gcneral for the Province of, and the Province 
of Ontario v. The Attorney-General for the Dominion of Canada (26 
Can. S. C. R. 444), judgment varied ( [1898] A. C. 700).

Quebec, Province of, v. The Province of Ontario and Dominion 
of Canada ; In re Common School Fund (31 Can. S. C. R. 516), 
judgment reversed ( [1903] A. C. 39).

See Common School Fund (31 Can. S. C. R. 516; [1903] A. C. 
39) and Indian Claims (25 Can. S. C. R. 434) ubi supra.

Queen, The, v. Bel lean (7 Can. S. C. R. 53), judgment reversed 
(7 App. Cas. 473.)

Queen, The, v. Doutre (6 Can. S. C. R. 342), judgment affirmed 
(9 App. Cas. 745; 53 L. J. P. C. 85; 51 L. T. G69).

Queen, The, v. Yule (30 Can. S. C. R. 24). leave to appeal re
fused (34 Can. Gaz. 272).

Queen Insurance Co. v. Parsons (4 Can. S. C. R. 215), judg
ment affirmed as to the validity of the Ontario Insurance Act, other
wise reversed (7 App. Cas. 9G; 51 L. J. P. C. 11: 15 L. T. 721).

R.

Raleigh, Township of. v. Williams (21 Can. S. C. R. 103), judg
ment reversed ([1893] A. C. 540; 63 L. J. P. C. 1 ; Gf L. T. 506).

Reed v. Attorney-General for Quebec (Mousseau) (8 Can. S. C. 
R. 408), judgment affirmed (10 App. Cas. 141; 54 L. J. P. C. 12; 
52 L. T. 393; 33 W. R. 618).

Representation in the House of Commons of Canada, In re, 
Prince Edward Island (33 Can. S. C. R. 591), leave to appeal granted, 
11th November, 1903.

Ross v. Hurteau (18 Can. S. C. R. 713), leave to appeal refused.
Ross v. The Queen (25 Can. S. C. R. 564), judgment affirmed.
Russell v. Lefrancois (18 Can. S. C. R. 335), leave to appeal 

refused.
S.

St. Catharines Milling Co. v. The Queen (13 Can. S. C. R. 577), 
judgment affirmed (14 App. Cas. 46; 58 L. J. P. C. 54; 60 L. T. 197; 
5 Times L. R. 125).

St. Lawrence and Ottawa Railway Co. v. Lett (11 Can. S. C. R. 
422), leave to appeal refused (6 Can. Gaz. 583).

Saint Louis v. The Queen (25 Can. S. C. R. 649), leave to appeal 
refused.

School Fund and Lands, Province of Quebec v. Province of On
tario and Dominion of Canada (31 Can. S. C. R. 516), judgment re
versed ([1903] A. C. 39).
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Sewell v. British Columbia Towing Co. (9 Can. S. C. R. 527), 
leave to appeal was granted, but the appeal was never prosecuted.

Shields v. Leacock (Cass. Dig., 2 cd., 004), leave to appeal was 
granted, but the appeal was never prosecuted.

Sinclair v. Preston (31 Can. S. C. It. 408), leave to appeal re
fused.

Smith v. Goldie (9 Can. S. C. It. 40), leave to appeal refused.
Sweeny v. Bank of Montreal (12 Can. S. C. It. Util), judgment 

affirmed (12 App. Cas. 017; 50 L. .1. P. C. 7V; 56 L. T. 897).

T.

“ Thrasher,” 'Hie, Sewell v. British Columbia Towing Co. (9 
Can. S. C. B. 527), leave to appeal was granted, but the appeal was 
never prosecuted.

Toronto, City of, v. Toronto Railway Co. (27 Can. S. C. It. 040), 
leave to appeal refused.

Toronto, City of, v. Virgo (22 Can. S. C. R. 447), judgment 
affirmed ( 11890] A. C. 88).

Toronto Street Railway Co. v. The Queen (25 Can. S. C. It. 24), 
judgment reversed ([1896] A. C. 551).

U.

Union Bank of Canada v. O'Gara (22 Can. S. C. R. 404), appeal 
dismissed for wont of prosecution (24 Can. fioz. 224).

V.

Valin v. Langlois: Montmorency .Election Case (3 Can. S. C. It. 
1), leave to appeal refused (5 App. Cas. 115; 49 L. J. P. C. 37; 41 
L. T. 602).

Vancouver, City of, v. Canadian Pacific Railway Co. (23 Can. 
S. C. R. 1), leave to appeal refused (23 Can. Gas. 300).

W.

Wadsworth v. McCord (12 Con. S. C. R. 460), judgment affirmed 
(14 App. Cos. 031 ; 59 L. J. P. C. 7 ; 61 L. T. 487), sub nom. McMul
len v. Wadsworth.

West v. Corporation of Parkdale (12 Can. S. C. R. 250), judg
ment affirmed (12 App. Cas. 002; 50 L. .1. P. C. 60; 57 L. T. 602).

White v. Citv of Montreal (29 ('an. S. C. R. 077), leave to 
appeal refused. May, 1900.

Williams v. Township of Raleigh (21 Can. S. C. R. 103), judg
ment reversed ((1893] A. C. 510; 03 L. J. P. C. 1 ; 09 L. T. 500).

Wilson v. The Canadian Development Co. (33 Can. S. C. R. 
432), leave to appeal refused, July, 1903.

Windsor and Annapolis Railway Co. v. The Queen (10 Can. S. 
C. R. 335), judgment as to quantum of damages reversed (55 L. J. P. 
C. 41; 55 L. T. 271 ; 2 Times L. R. 743).

Winnipeg, City of, v. Barrett (19 Can. S. C. R. 374), judgment 
reversed ([1892] A. C. 445; 61 L. J. P. C. 58; 07 L. T. 429).
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PREFACE.

This digest has been compiled with a view to supplying a more 

comprehensive and classified index to the jurisprudence of the Supreme 

Court of Canada, in concise form, than has hitherto been within reach 

of the profession and other persons interested in following the deci

sions of the highest appellate tribunal in Canada. The decisions 

digested in Mr. Cassels’s work have been, as a rule, incorporated as 

found in the head-notes of the official reports, and the cases that were 

specially reported by Mr. Cassels have been digested in more con

venient shape. The remainder of the officially reported cases, with 

numerous unreported decisions, have been brought down to the date 

of the first judgments on appeals heard during the last Autumn Ses

sions of the court, 20th October, 1903, and some important notes added 

since that date. Many useful additions have been made to the official 

head-notes based upon .careful re-consideration of the reasons for 

judgments, and, in some instances, new syllabi have been constructed, 

errors and omissions have been corrected where necessary, and it is 

hoped that the present work as revised, condensed and re-framed, will 

afford greater facility for consultation and shew more clearly the prin

ciples involved in the decisions of the court than any work of the kind 

heretofore published.

References to the decisions of the courts appealed from arc given 

in all cases reported in the courts below, and the decisions of the 

.Judicial Committee of the Privy Council, in cases reviewed on appeal 

from the Supreme Court of Canada, have been inserted wherever it 

was possible to do so.

In the Appendices, A and B lists appear of cases judicially noticed 

and the dispositions nade in Supreme Court cases on appeal to the 

Privy Council.



PREFACE

Tn order to bring the work within convenient size without limiting 
its usefulness, copious cross-references have been inserted in the nature 
of further analytical index of the subjects, which should meet all 
ordinary needs of the profession in getting at the side-lights and hav
ing ready reference to the jurisprudence established since the organiza
tion of the court.

The names of the eminent jurists of whom the Supreme Court of 
Canada has been constituted since its organization, in 1875, will be 
found at page vii. A tabular statement of the business of the court 
is given at page xi.

Ft is suggested that in citations from this work a convenient 
abbreviated reference would be “ Cout. Dig.” (without mentioning it 
as a second edition, which it. in fact, is not), and that the column 
paginations should be treated as pages.

Ottawa, 17th December, 1903.
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CHIEF JUSTICES, JUDGES AND PRINCIPAL OFFICERS 
OF THE SUPREME COURT OF CANADA, SINCE ITS 

ORGANIZATION, IN 1875.

Chief Justices.

Hon. Sir William Duel Richards, Knight, appointed 8th October, 
1875, resigned 10th January, 1879, died 20th January, 1889.

Hon. Sir William Johnstone Ritchie, Knight, appointed 11th January, 
1879, died 12th September, 1892.

Right Hon. Sir Samuel -Henry Strong, Knight, appointed 13th 
December, 1892. resigned 18th November, 1902.

Hon. Sir Henri Elzear Taschereau, Knight, appointed 21st November. 
1902.

J lldtjis.

Hun. Sir William Johnstone Ritchie, Knight, appointed 8th October, 
1875. afterwards Chief Justice.

Right Hon. Sir Samuel Henry Strong, Knight, app ted 8th 
October, 1875, afterwards Chief Justice.

Hon. Jean Thomas Taschereau, appointed 8th Oetol>er 75, resigned 
Gth Octol»er, 1878, died 9th November, 1893.

Hon. Telesphore Fournier, appointed 8th October. resigned 12th 
September, 1895, died 10th May, 1890.

Hon. William Alexander Henry, appointed 8th October, 1875, died 
5th May, 1888.

Hon. Sir Henri Elzéar Taschereau, Knight, appointed 7th Octolwr, 
1878, afterwards Chief Justice.

Hon. John Wellington G Wynne, appointed 14th January, 1879, died 
7th January, 1902.

Hon. Christopher Salmon Patterson, appointed 27th Octolier. 1888, 
died 24th May, 1893.

Hon. Robert Scdgcwick, appointed 18th February, 1893.
Hon. George Edwin King, appointed 21st September, 1893, died

sih May, 1901.
Hon. Désiré Girouard, appointed 28th September. 1895.
Hon. Sir Louis Henry Davies, K.C.M.G., appointed 25th September, 

1901.
Hon. David Mills, appointed 8th February, 1902, dial 8th May, 1903.
Hon. John Douglas Armour, appointed 21st November, 1902. died 

11th July, 1903.
Hon. Wallace Nesbitt, appointed lGth May. 1903.
Hon. Albert Clements Killam, appointed hth August, 1903.



viii PRINCIPAL OFFICERS OF THE SUPREME COURT.

Uegistrars.

Robert t'assois, Q.C., appointed 8th October, 1875, died 17tli June, 
1898.

Edward Robert Cameron, K.C., appointed 2nd July, 1898.

Note.—Charles Harding Masters, K.C., was acting Registrar from
15th Juno, 1897, until 2nd July, 1898, under General Order No. 97
of the Supreme Court of Canada, which became effete on the death of
Robert t'assois, K.C., during the illness of whom the order was in force
and effect.

Law He porters.

George Duval, Q.C., appointed 20th January, 1870, died 6th June, 
1895.

Archibald Sandwith Campbell, appointed Assistant r, 3rd
March, 1880, died 3rd September, 188(1.

Charles Harding Masters, K.C.. appointed Assistant Reporter, 1st 
October, 188(1, appointed Chief Reporter, 2nd October, 1895.

Louis William Coutlée, K.C., appointed 2nd December, 1895.

Librarian.

Harris Harding Rligli. K.C., appointed 26th July, 1892.

Sheriffs.

William F. Powell, ex officio, under the Supreme Court Act, from the 
organization of the Court till his resignation of the office of 
Sheriff of the County of Carleton (Ont.), on 11th December, 
1879.

John Sweetland, Sheriff of (he County of Carleton, ex officio, from 
lltli December, 1879.

C6C



ABBREVIATIONS USED IN THIS DIGEST.

A. C. or App. Cas...........Law Reports, House of Lords and Privy Council
Appeal Cases.

Art..................................... Article.

B. C................................. British Columbia.
B. N.A............................. British North America.

c., eh., or cap................... Chapter.
C. C..................................Civil Code of Lower Canada.
C.C.P..................................Code of Civil Procedure, Lower Canada (1807).
Cf....................................... Compare (Conferre).
C.J......................................Chief Justice.
C.C.P..................................Code of Civil Procedure ( Lower Canada, 1807».
O.P.Q..................................Code of Civil Procedure, Province of Quebec (1897).
C.P.R..................................Canadian Pacific Railway
C.S.C.................................. Consolidated Statutes of Canada.
C.S.L.C.............................. Consolidated Statutes, Lower Canada.
C.S.M................................. Consolidated Statutes of Manitoba.
C.S.U.C.............................. Consolidated Statutes, I’pper Canada.
Can. or (C.).................... Canada (1840-1807).
Cnn. S.C.R....................... Canada, Supreme Court Reports.
Cass. Dig..........................Cassels’s Digest, Supreme Court Cases, 2nd edition

(1893).
Cass. Sup. Ct. Prac......... Cassels’s Supreme Court Practice, 2nd edition, by

Ch.......................................Chancery.
Ch. App..............................Law Reports, Chancery Appeals.
Ch. D.................................Law Reports. Chancery Division.
Cout. Dig..........................CoutlOe's Digest, Supreme Court Cases (1903).

(D.) ............................... Dominion of Canada.
DeC.M. & G......................DeGex. McNatighten & Gordon's Reports.
Div. Ct...............................Divisional Court.
Dor. Q.B...........................Dor ion. Queen’s Bench Reports (Quebec).
E. & I................................ I louse of Lords, English and Irish appeals.
ed........................................Edition.
Ed. & Ord.........................Edits & Ordonnances (Lower Canada).
Ex. C.R............................ Reports of the Exchequer Court of Canada.
F. & F............................... Foster & Finlayson's Reports.

Gr.......................................Grant’s Chancery Reports.
G. T.R............................. Grand Trunk Railway of Canada.
H. L.................................House of Lords.
Imp.....................................Imperial.
J......................................... Justice.
JJ....................................... Justices.
K. B.................................King’s Bench.
L. C.................................... Lower Canada.
L.C. Jur.............................Lower Canada Jurist.
L.C.R................................. Lower Canada Reports.
L.R.....................................Law Reports (English).
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i ABBREVIATIONS USED IN THIS DIGEST.

Man.....................................Manitoba.
Man. L.R.......................... Manitoba Law Reports.
Mer..................................... Merivale’s Reports, Chancery.
M. L.R............................. Montreal Law Reports (Queen's Bench and Superior

Mun. Code Que.................Municipal Code. Quebec.

X.B..................................... New Brunswick.
N. B. Rep........................New Brunswick Reports.
N.W.................................... North-west.
N.W.T. or N.W. Ter... . North-west Territories of Canada.
N.W.T. Rep......................North-west Territories Reports (Canada).
N.S......................................Nova Scotia.
N. S. Rep.........................Nova Scotia Reports.

O. or Ont.......................... Ontario.
Ont. App. R..................... Ontario Appeal Reports.
Ont. P.R............................ Ontario Practice Reports.
O.R.................................... Ontario Reports (Queen’s Bench, Chancery and Com

mon Pleas Divisions of the High Court of Justice 
for Ontario).

O. S.....................................Upper Canada Reports, old series.
P-D....................................Probate, Divorce and Admiralty Division.
P. E.I...................................Prince Edward Island.
Q. , or Que......................Quebec.
Q.B.....................................Queen’s Bench.
Q.L.R................................. Quebec Law Reports.
Q P-R..................................Quebec Practice Reports.
Q. R...................................Official Reports, Province of Quebec.
R. or Rep.........................  Reports (or Coke’s Reports according to text).
R.L.....................................Revue Legale.
Rev. de Jur.....................Revue de Jurisprudence (Quebec).
Rev. de Leg.....................Revue do Legislation (Quebec).
Rev. Ord. N.W.T.............Revised Ordinances, North-West Territories (1888).
R.S.B.C.............................. Revised Statutes of British Columbia.
R.S.C................................. Revised Statutes of Canada (188(5).
R.S.M.................................Revised Statutes of Manitoba.
R.S.N.B.............................Revised Statutes of New Brunswick.
R.S.N.S............................. Revised Statutes of Nova Scotia.
R. S.C...............................Revised Statutes of Ontario.
It.S.Q.................................Revised Statutes of Quebec.
s. and ss............................Section, sections.
s.s.......................................Sub-section.
S. C...................................Superior Court.
ser...................................... Series.
Sim..................................... Simon’s Reports, Chancery.
U. C...................................Upper Canada,
U.C.C.P..............................Upper Canada, Common Pleas Reports.
U.C.Q.B............................. Upper Canada, Queen’s Bench Reports.
Yuk.................................... Yukon Territory.
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Statement of the disposition of all matters entered in the Supreme Court of Canada from its 
organization up to 6th October, 19(1:1.

Province ok Division 
from which Appeals or 

References were 
Entered.

References by 6ov.-Gen.-in- 
Council or by Parliament. 

Court of Exchequer and Dom. 
Arbitrators.

Ontario............. ................................

Nova Scotia .................................
New Brunswick ..........................
Manitoba..........................................
P. E. Island ...........
British Columbia........................
N. W. Territories........................

Total in each class 21 | «01 1136 i 113 328

Matters not prosecuted or pending.

Total.

87

21

110
717
735 
307 
182 
.ill

This table takes no note of cross appeals, nor of motions, nor of applications incidental to procedure before 
the full court or a judge in chambers.
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ADDITIONS AND CORRECTIONS

TO BE MADE BEFOHE USING THIS BOOK.

Ncglecta prudens currigat lector.”

Page 45, lines 17, 18, 19, 20, for “ 280 ” read “ 279 for “ 281 ’ 
read “ 280 ” ; for “ 282 ” read “ 281 ” ; and for “ 2811 ” read “ 282.” 

Page 90, line 32, for “ action ” read “ order.”
Page 91, at foot, add reference to rej>ort in court below “ Q. It. 

12 K. H. 445.”
Page 102, after par. 251, add “ l^eavo to apjK»al to Privy Council 

granted August, 1903.”
Page 105, under the sub-title “ Jurisdiction ” add the following: 

“ 282. Criminal conviction—Affirmation by full court—Judges absent 
at hearing or judgment—Unanimous decision—Appeal to Su
preme Court.
“ A criminal case reserved on |>oints of law was argued before the 

Chief Justice and a Judge of the Court of Queen’s Bench (Ont»), and 
on 4th February, 1878, the same Judges affirmed the conviction. The 
full court should be constituted of the Chief Justice and two puisne 
Judges. On appeal to the Supreme Court, under 38 Viet. c. 11, s. 49: 
Held, that, although the conviction had been affirmed by but two 
Judges, the decision was unanimous, and, therefore, not appealable. 
Amer v. The Queen, ii. 592.” And in line 9. from bottom, for “ 282 ” 
read “ 283.”

Page 117, line 15, for “ Superior” rend “ Supreme.”
Page 125, after first paragraph add “ Leave to appeal to Privy 

Council, in fornui pauperis, granted August, 1902.”
Page 135, after second paragraph for “ Inhtitvtion ” read 

“ CoitmtATlONB."
Page 195. line 48, for “ Le ” read “ La.” and, at line 51, for “ L. 

T.” read “ Times L. R.”
Page 234, line 1(1, for “ Const ” read “ Court.”
Page 2G5, line 38, add “Judgment appealed from (Q. R. 8 Q. R. 

128) reversed.”
Page 26G, after first paragraph add “Judgment appealed from 

(33 N. S. Rep. 77) affirmed.”
Page 315, line 31, for “ 180” rend “ 183.”
Page 319, line 24, for “ granted ” read “ refused.”
Page 325, line G8. for “ 10 Q. L. R. 305 ” read “ 13 Q. L R. 205.”



ADDITIONS AND CORRECTIONS.

Pago 321), line 53, add “ Judgment appealed from (35 X. 1». Rep. 
77), affirmed.”

Page 3G4, line 10, after '* Nova Scotia ” add “(33 N. S. Rep. 
150).”

Page 370, after first paragraph, add " See 9 it. C. Rep. 343.**
Page 382, line 8, for " granted '* read ** refused.**
Page 387, after paragraph 30, add “ Costs are now allowed. See 

Practice oi tiik Supreme Court, No. 03, note/'
Page 410, line 14, for “195” read “201.”
Page 413, line 19, for “ 195 " read “ 201."
Page 415, line 32, for “ 195 ” read “ 201.”
Page 119, after paragraph 84, add reference to “Can. Gaz. vol. 

xli., p. 400,” also to report “ 33 Can. S. C. R. 007.”
Page 426, line 28, for “ 195 ” read “ 201.’*
Page 441, line 3, for “ 234 ” read “ 243.”
Page 475, at foot add “ And sec (,0 akers.”
Page 544, line 21, for “Lunenburg” read “ Louiaburg.”
Page 548, line 43, for “ 372 ” read “ 373.”
Page 555, line 25, for “(ser.)” read “(4 scr.)”
Pago 567, after first paragraph add “ Leave to appeal to Privy 

Council, in forma pauperis, granted August, 1902.”
Page 568, line 4, for “ 211 ” read “ 221.”
Page 571, line 46, for “omnis” read “omnia.”
Page 583, after paragraph 181, add “ Judgment appealed from 

(33 N. S. Rep. 77), affirmed.”
Page 624, after first paragraph add “ Appeal to Privy Council 

dismissed for non. pros.”
Page 631, line 30, after “ from " add “(Q. R. 12 K. Tt. 41).’’
Page 649, after first paragraph add “ Leave to appeal to Privy 

Council granted, November, 1903.”
Page 651. lino 31, after “ Bench ” add “ (). R. 9 (>. B. 367.”
Page 078, lines 29 and 05, for “ xxi.” read “ xxxi.”
Page 743, lino 34. for “211 ” road “221.”
Pago 802, after paragraph 2, add “Sec foot-note, col. 907. post.”
Page 837, line 26, for “refused” read “was granted <33 Can. 

fiaz. 393), hut subsequently, on compromise between the parties, the 
appeal was dismissed for want of prosecution.”

Page 863, after title “ Mortmain Acts,” add “ See. Statute of 
Mortmain.”

Page 872, line 54, for “295” read “365.”
Page 910, line 35, for “ 236 ” read “ 245.”
Page 1054, after first paragraph, add “Appeal to Privy Council 

dismissed for non. pros.”
Page 1081, lines 53, 54, delete the word “ Edward.”
Pago 1118, line 40, delete “ v. Sullivan.’
Page 1150, line 4 from bottom, add after “value,” “Judgment 

appealed from (9 B. C. Rep. 82), reversed.”



ANALYTICAL DIGEST OF CASKS
IN TilK

SUPREME COURT OF CANADA.
DECISIONS FROM THE ORGANIZATION OF THE COURT TO 

OCTOBER, lVIM ; VOLUMES 1. TO XXX111., INCLUSIVELY.

ABANDONMENT.

See Assignment fob Benefit of Credit
ors- Execution—Insurance, Marine 
Surrender.

ABANDONMENT OF HYPOTHE
CATED LANDS.

Hypothecary action—Délaissewent en justice 
—Action on personal covenant—Joint debt— 
Joint and several hypothec—Eviction as to 
part only.

See Mortgage, 50.

ABANDONMENT OF SEIZURE.

Writ of attachment—Seizure in execution— 
Action ayantst sheriff—Estoppel.

See Sheriff, 0.

ABATEMENT OF ACTION.

Péremption d’instance—Retrospective legis
lation—Arts. 1 cl- 2ÎI) C. P. Q.—Art. -)J) C.
0. P.

Sec Limitation of Actions, 13.

ABATEMENT OF APPEAL.

Election petition—Dissolution of Parliament 
— Abatement of proceedings — Return of de
posits—Payment out of court below—Practice. 

Sec Election Law, 1.

ACCESSION.

Title to hand—Description — Plan of sub
division — Change in street line — Troubles 
de droit—Eviction.

See Title to Land, 125.

ACCESSORY.

Fraudulent appropriation — Unlawful re
ceiving—Simultaneous (lets-1 — A fraudulent 
appropriation by a principal and a fraudulent 
receiving by an accessory may lake place at 
the same time and by the same act. McIntosh 
v. The (Juven, xxiii., lhU.

ACCIDENT.

See Insurance At t ident - Negligence — 
Vis Major.

ACCORD.

See Contract.

ACCOUNT.

1. Charges against succession — Débats de 
comptes — Sale of stock-in-trade — thins pro- 
band*—Evidence.] — In a débats de comptes 
between the tutor to a minor child and the 
universal legatee who had possession of tin* 
minor's property items- $5,4(><i.<(3 (for stock 
of goods sold by L. It. to his son i and 
$451.07 and $1)0. « (I for “rash received at 
the counter,”— were contested. In 1871. L. L. 
It., the minor's father, by his contract of mar
riage obtained from ids father. L. It., immove
able property, cm avancement d'hoirie. At tin* 
same time L. It. retired from business and 
left L. L. It. the whole of Ins stock-in-trade, 
valued at $5.41 KUti. L. L. It. died in 1S72, 
leaving one child, said minor. There was no 
evidence that the stock-in-trade lmd been sold 
by tlie father and purchased by the son. or 

; that the father gave it to his son. Init in 
making an inventory of the succession of L.

! L. It. lie was charged with this amount of 
! $5.4<ki.d3 : Held, reversing the judgment ap

pealed from (2 Dor. Q. It. 74), that it was 
I for the universal legatee to prove that there 

had been a sale of the stock-in-trade by L. It.
1 to L. L. It., and there being no evidence of 

such a sale, she could not legally charge the 
I minor child with that amount.— The other



ACCOUNT. 4
two hoirs wort* a I low-oil by t lio Court of 
IJili'eli's I'.oiirli on t In* around I lui I. although 
they Inul In-on onloml ns i-nsli received at tho 
i ouiitor. there was oviilom-o that tlioy luid 
In-on nIroudy oniorod in tin* loilgor. Tho 
only evidence to sii|i|iort this fm-t xvas the 
iilliiiiivil of i In- hook-keo|ior of !.. It., sinoe 
i,. ceased, liloil with tho rrilil il ion di eninples 
hol'oro n notary, prior to action: Ihhl, re
vel sing l ho judgment ap|HNil«‘d from (2 I tor. 
*1. It. 711. i liai the ii lliiiii vit of the Imok 
kii'por xvas inadinissildo as evidence, and, 
therefore. those two items could not ho 
charged against tho minor. tlagnon v. Prim <. 
x ii .iSii. The Privy 1 "ouiivil lofusod leave to 
appeal : s App. Vas. HKt.

Li. Itnlililioii ilr emu/ih I 'on t ni il id or n pleiis 
— I iimroi ii a noun I Pruetiee. | In an
ni-lion i n n ililitinn de eomyte h.v an assignor 
against his assignee, the assignee hy Ids 
plea ansxvori'd Iliat lie xvas not hound to 
lender an account, and at tho same time al
ii god that lie had already accounted for tho 
moneys as garnishee in another suit, hut ho 
produced an unsxvoru account, and asked the 
court to declare the same to lie a true and 
faithful account of his administration, and 
prayed for the dismissal of the plaintiff's ac
tion: Ih Id. reversing the judgment appealed 
from til (J. !.. U. .'142i and restoring the 
judgment of the Vourt of Review ai Hiieliee, 
that although the parties had joined issue 
and heard xx it nesses to iirove certain items 
of the unsworn account produced, the plain- 
till xvas first entitled to a judgment of the 
court ordering the defendant to produce a 
sworn account supported hy vouchers, and 
therefore his action had been improperly dis
missed. l/lleureux v. I.a inn rein . xii.. -KWh

T ii hi n <i n cco ii ii I a — Charge In jury - In- 
iihililu to ih nl irilh neio ii ii Ik.] Counsel for 
plaintiff requested the judge to instruct the 
jury to take certain accounts into consideration. 
Til- jury stated that they were unahle to deal 
xvitli the accounts : Ihhl, that the case could 
not lie properly decided xvitlimit taking ac
counts and that it could he more properly dealt 
with as an equity case. Ilriffillnt v. Itoseoiril;. 
xviii.. 7IS.

i. Curator Administration — Form of 
ml ion Inili risibility- It eh use— Spceifie per- 
for mil nee Mandate Purehase of trust estate

Partieh In suit \rt. I',S', C. C. \rt. mil 
V. V. P. I -Respondent, representing the itisli 
lutes and substitutes under the xx-i 11 of the 
late .1. 11„ brought an action against appel
lant. one of tin* institutes who acted as 
curator and administrator of the estate for a 
certain time, for an account of three particu
lar sums, which plaintiff alleged defendant 
had received xvhile curator : Ih hl. reversing 
the judgment appealed from ( is R. J,. 0471. 
that an action did not lie against the appel
lant for these particular sums apart and dis
tinct from an action for an account of his 
administration of the rest of the estate. 
Plaintiff alleged that lie represented S. I»., 
one of the sulistitules. in virtue of a deed of 
release and subrogation hy which it appeared 
lie had paid to S. 1 Vs attorney for and on 
hi-linlf of defendant £447 7s. tl%d.. defendant 
having in an action of account settled by deed 
with S. I». for .$4.<MHi which lie agreed to pnv 
and for which plaintiff I su-a me surety: Ihhl 
that as the deed gave defendant a full and 
complete discharge of all accounts as curator 
or administrator of the estate, plaintiff could

not claim a further account of these particu
lar sums. Plaintiff also claimed to represent 
I-’. I*, and K. I». two other institutes, in vir
tue of assignments to him hy them oil 21st 
.limitary and lôlli November. IStltt, respec- 
lixely. In IStiTi, after defendant had been 
sued in an action of account, hy a deed of 
settlement. I". I». and K. I». agreed to accept 
as their shares in the estate sI.ihmi each, and 
gave defendant a complete and lull discharge : 
Ihhl, a Hi ruling the judgment appealed from, 
that the defendant could not he sued for a 
lieu account, bill could only lie sued for the 
spi-cilie performance of the obligations lie had 
contracted under the deed of settlement. Ily 
the judgment appealed from (IS R. !.. «>471, 
defendant was condemned to account for his 
oxxu share transferred to plaintiff in 1st 12, 
and also for V. P.'s share, another institute 
x\ ho in ISS-J transferred his rights to plain
tiff. The transfer hy defendant was as co- 
legatee of such rights and interests as lie had 
at the time of transfer, and lie had at that 
time received the sixth of the sum for which 
lie was asked to account : Ihhl. reversing 
the court below, that plaintiff took nothing 
as regards these sums under the transfer, ami 
even if lie was entitled to anything, the de
fendant xvouhl not lie liable in action to ac- 
< omit as mandatory or ncgotioriim gestor of 
plaintiff, 2. That F. I ». and K. I»., having 
acquired an interest in V. Z. 1 »."s share after 
the transfer of their shares to plaintiff iu 
ls« Hi. plaintiff could not main tain his action 
without making them parties to the suit.— 
Vim re. Were the transfers made hy the in
stitutes to plaintiff while curator, null anil 
void under art. 14X4. V. C.V Iloi ion v. 
Iloriun, xx., 430.

Ô. Partnership — Settlul avenunt$ — He- 
h imen Sell mil imiile relearns ami opening 
uei-ount*. |— One of two members of a lirai 
not possessing business capacity the other 
managed and controlled all its affairs, pre
senting at intervals to his partner statements 
of account which the latter signed on being 
assured of their correctness. In 1MÎI1 mutual 
releases of all claims and demands against 
each other, liaseil upon statements so sub
mitted hy the active partner, were executed by 
each. In an action against the active part
ner to set aside these releases and open up 
the accounts: Held, that all it was neces
sary to establish was, that in the accounts 
as settled there xxere such errors and mistakes 
as would inllict material injustice upon the 
plaintiff if the accounts should lie held to be 
closed. ll>*t v. he nia m in, xxix., 2X2.

H. Appeal—Débats de eomgle — Issues en 
reilililion Amount in eontrorersy .lurisiln 
lion.]- In an action cm reddition tie eomgte,
where items in the account tiled ....... .
ing in the aggregate two thousand dollars 
have lieen contested, the Supreme Court o'f 
Canada has jurisdiction to entertain an ap
peal. hell v. I ipond, xxxi., 17.T

7. Aetion for aeeount - \ gent's ret urns
Compromise — Subsequent diseur erg of error 
—Iteetifiealion—Prejuiliee. \ l\ was agent to

manage the wharf property of W.. and receive 
the rents and profits thereof, being paid
by   mission. When his agent > tei minati d
IV. xx as unable to obtain an account from 
him and brought an action therefor xvliicli 
was compromised by 1*. paying .$.'170. giving 
•>*120 cash and a note for the balance, 
and receiving an assignment of all debts
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iluv lu W. in respect to tin* wharf projierty 
during his agency, a list of which was pre- 
|mn'il at the time. Shortly before the note 
lieeame due 1*. disco verts I that, on one of the 
accounts assigned to him. 911 Ml hud ls*en paid 
ami demanded cmlit on his note for that sum. 
This W. refused, and in an action on the note 
1*. claimed tlint the error avoidetl the compro- 
mise and th.it the note was without consider
ation or, in the alternative, that the note 
should he revtilied : ilclil. affirming the judg- 
nient of the Supreme t'ourt of Nova Scotia, 
that as it appeared that P.'s attorney had 
knowledge of the error before the compromise 
was effectetl. and as, by the compromise, W. 
was prevented from going fully into the ac
counts and |H-rhaps establishing greater Im 
bmty on the part of 1'., NY. was entitled to 
recover the full amount of the note. /VUrn 
v. II orrull, xxxii., 52.

8. Illegal possession — Eji etmeut—Injunc
tion — Order fur account - Jurisdietion of 
Court of Chaîna ii E. N. U. f/i*7?/ c. >0. s. 
87—JJ » . c. 2J (Oat.).

Sec Tim: to La mi. Ml.

5». Amiga mi nt of mortgage — Purchase of 
equity—Action for account.

Sec MORTGAGE, 57.

10. Eeddition—Settlement—lie formation — 
! iront and omissions.

See Action , 2.

11. Sale of minor h prop* rtg—Shares In hi 
“in trunt”—Aotiee—Purchase for ralm.

See Trusts, 7.

12. Parti* s to suit - - Phase in action — In 
donnaient of order for money Absolute 
transfer—lies judicata.

Sec PRACTICE AND PROCEDURE, 4.

12. Administration hy trustee—Claims in 
insolreney — Payments on secured claims 
Ifelease of hypothec—Security for alliances 
—Prête-nom.—I n t crest.

See 11amkm and Nanking, 17.

14. Ueferenec to accountant hy court — 
Adoption of report—Supplemental demand.

See Contract. 11.

15. Administration IHschargc hy minor— 
lh hats de eompto—Interest.

Sec Tutorship, 2.

Hi. Action on homl—Collateral securities— 
Equitable plea—He fere ne*- In master Trust 
hy mortgagee—Xeylcct in collecting.

See Mortgage. 1.

17. Statement of account — Errors and 
omissions—Xotier of acknowledgment.

Sec Sale. 75.

IS. Will— Legacy—Itcqucst of partnership
business — Acceptance hy legal*'*-----Eight of
legatee to an account.

Sec Partnership, 41.

lit. Partnership Division of assets—.1W. 
ISPS C. C. Mandate- -Debtor and creditor.

See Partnership, 7.

20. Ihhtor and creditor- Security for di lit 
— Security reali;nl hy creditor - - Appropria
tion of proceeds lies judicata.

Sec Nanivn and Nanking, 11».

21. Trust funds— Abandonment hy cestui 
que trust—Evid* nee.

Sic Trusts, is.

22. Municipal corporation •— En il ira y aid 
debentures Sale of shuns at discount — 
'Trustee- Ihhtor and creditor IHrision of 
county—Erection of yeir municipalities .Is- 
sessment I chon en reddition «/> comptes- - 
Arts. ?,s. Hi), Hdll. Man. lode. ()ui. - !) lief.
c. JO ( Vmi .i il) 1 ict.e.ôü (One.).

See Action, 4.

22. Ih hats de eompti—Issuis on reddition 
—Amount in controversy.

See Appeal, 04.

24. Ei-pctition de Tindu Tnlairful con
sideration Monopoly—'I rude combination — 
Pu hi iv policy — Interest — Matters judicially 
noticed.

Sec Contract. 105.

25. Partnership Action pro soeio — Pro-

Sec Partnership, 10.

ACCRETION.

1. (Iradunl rising of alreus Owner of land 
adjacent — Eight of way Public works - 
Obstruct ion of access Coboury harbour — 
Statutory i-xtinetion of casement.

See Title to Land, 32.

2. Marsh lands—Staking boundaries—Put
ting hay—Possession—Evidence— Trespass hy 
sewers commissioner.

See Title to Land. 100.

3. Description of lands—Falsa ilciiioilstra- 
tio — Water lots—After acquired title—Con 
trihution to redeem.

Sc MottrciAGE, 52.

And tec Xavigaiilk Waters ; Hivers and
Streams; Water Lots.

ACQUIESCENCE.

Trustees — Misappropriation — Surety — 
Knowledge hy cestui que trust — Estoppel— 
Parties.

Sec Evidence. 170.
And see Estoppel.
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ACTION.

1. Account, 1-C.
2. Assumpsit and Common Counts, 7-11.
3. CONDICTIO INDEBITI, 12-20.
4. Condition Precedent, 21-40.
5. Damages, 41-01.
0. Estoppel, 02-07.
7. Judgment, 08-70.
8. J UKISDICTION, 71-74.
U. Hypothecary Actions, 75, 70.

10. Limitation of Actions, 77-83.
11. Married Women, 84, 85.
12. Negligence. 80-88.
13. Notice, 80-03.
14. Nullity, 04, 05.
15. Parties, 00-105
10. Partnerships, 100-108.
17! Petition of Right, 100-117.
18. Petitory Actions, 118-124.
10. Possessory Actions. 125-127.
20. Principal and Agent, 128.
21. Prohibition, 120.
22. Replevin and Revendication, 130-133.
23. Right of Action, 134-102.
24. Scire Facias, 103.
25. Service, 104.
20. Specific Performance, 105.
27. Suretyship, 100-100.
28. Trespass, 170-177.
20. Trover, 178,
30. Warranty, 170-181.
31. Other Cases, 182-104.

1. Account.

1. Reddition de compte — Contradictory 
pleading — Practice— -Right of action.] — 
Where incompatible pleas have been tiled and 
no sworn account regularly rendered in an 
action en reddition de compte, the point to he 
first decided is the plaintiff’s right to have an 
account properly rendered. Judgment ap
pealed from (11 Q. R. R. 342), reversed. 
L'Heureux v. Lamarche, xii., 400.

2. Reddition de compte—Mandate—Settle
ment without vouchers—Réformation de com
pte — Errors and omissions.] — If a man
dator and a mandatary, labouring under no 
legal disability, come to an amicable settle
ment about the rendering of un account due 
by the mandatary without vouchers or any j 
formality whatsover, such a rendering of j 
account is perfectly legal ; and if subse- j 
quently the mandator discovers any errors or [ 
omissions in the account his recourse against 
his mandatary is by an action en réformation 
de compte, and not by an action asking for an- 1 
other complete account. Judgment appealed i 
from ( M. L. R. 3 Q. H. 1H71, affirmed. Gil- i 
lespie v. Stephens, xiv., 700.

3. Account—Dealings through third parta ! 
—Lien on raft — Interest of plaintiff — Pro- i 
cecds of sale of timber — Advances.) — The 
plaintiff as owner in possession of a raft of j 
timber, valued at $30.000, being in want of j 
monev. applied to the defendant for a loan 
of $3,000, which he obtained on transferring

' the raft ns security. The defendant disposal 
of the timber, but did not account for the 
proceeds. The plaintiff, admitting that the de
fendant was entitled to re-pay himself the ad
vance of $3.000, and expenses, prayed for an 
account, or, in default, $30.000, the alleged 
value. The defendant pleaded that the raft 
was received, not from the plaintiff, but 
from one 11., whose property it was, un
der whose instructions he had disposed of it, 
and to whom lie had, before suit, accounted : 
Held, affirming both courts below, that the 
plaintiff was not entitled to the account for 
which he asked, the dealings of defendant hav
ing been with IS., to whom alone he was ac
countable, and plaintiff having no real inter
est when his action was brought. Fournier 
and Henry, J.I.. dissented. Doran v. Ross, 
23rd June, 1884; Cuss Dig. (2 ed.) 820.

4 Municipal corporation—Hy-law—Railway 
aid—Subscription for shares — Debentures— 
Division of count//—Erection of new munici
palities—Assessment— Sale of shures at dis
count — Action en reddition de comptes — 
Trustee — Debtor and creditor — Arts. 78, 
JH1/, II,Ilf, Man. Code. Qui. — 2'/ Met. c. 
A) (Que.)—JU Met. c. Al ( Que. i ]—An ac
tion en reddition de comptes does not lie 
against a trustee invested with the admin
istration of a fund, until such adminis
tration is complete and terminated. — The 
relatiôn existing between a county corpo
ration under the provisions of the muni
cipal code of the Province of Quebec 
and the local municipalities of which it 
is composed, in relation to money by-laws, 
is not that of agent or trustee, but the county 

J corporation is a creditor, and the several local 
municipalities are its debtors for the amount 
of i hr taxes to he assessed upon their rate
payers respectively.- Where local municipali- 
ties have been detached from a county, and 
erected into separate corporations, they remain 
in the same position, in regard to subsisting 
money by-laws, as they were before the divf- 

• sion, and have no further rights or obligations 
than if they had never been separated there- 

j from, and they cannot either conjointly or in
dividually institute actions against such 
county corporation to compel the rendering of 
special accounts of the administration of funds 
in which they have an interest, their proper 
method of securing statements being through 
the facilities provided by article 1(14, anil 
other provisions of the municipal code. 
Township of Ascott v. Count// of Compton; 
VUlag* -/ Lennoxvilli y. County of Compton, 
xxix., 228.

5. Partition — Parties — Substitution — 
Transfer of shares—Release.

Sec Account, 4.

(5. Testamentary succession—Balance due by 
tutor—Executors—Action for account — A< - 
tion for provisional possession — Parties to

Sec Practice. 1.

2. Assumpsit and Common Counts.

7. Pledge—Lien—Art. .9/75 C. C.—Inter
vention—Pact or A—When* a consignment of 
goods has been sold and they remain no longer 
in specie, the only recourse by a iierson wlm 
claims an interest therein is by an ordinal-.

I action for debt, and he cannot claim any lien
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upon the goods themselves nor on t ho price 
received for them. Dingwall v. McReun, xxx.,
411.

8. Special assumpsit ■— Agrt nit cat with 
ship’s husband— tt reach.

Sec Conthact. 1114.
!). Contract to nair logs—Rescission- Work 

and labour done—Recovery on common counts.
See Conthact. 27.

10. I'arol agreement—Memo, in writing— 
Damagen—Speeiul connt—t 'ommon co«nts.

See Evidence. 1(5.
11. Sailors—Money stnt by exitress—Con

dition greet dent to action—Xotiee of claim 
for non-delivery — Special plea — ” Xiver in
debted.”

See No. 21 infra.

3. Conoictio Indemti.
12. Contract—Sale of patent—Fu\urc im

provements—Money had and received.]—By 
contract under seal M. agreed to sell to It. 
and S. the patent for an acetylene gas 
machine for which lie had applied and a caveat 
had been filed, and also all improvements and 
patents for such machine that he might there
after make, and covenanted that lie would pro
cure patents in Canada and the United States 
and assign the same to it. and S. The latter 
received an assignment of the Canadian patent 
and paid a portion of the purchase money, 
but when the American patent was issued it 
was found to contain a variation from the de
scription of the machine in the caveat and they 
refused to pay the balance, and in an action 
by M. i" recover the same, they demanded by 
counterclaim a return of what hud been paid 
on account : Held, reversing the judgment of 
the Court of Appeal, that the agreement was 
not satislied by au assignment of any 
patent that M. might afterwards obtain ; that 
lie was bound to obtain and assign a patent 
for the machine described in the caveat re
ferred to in the agreement ; and that as the 
evidence shewed the variation therefrom in 
the American patent to be most material, and 
to deprive the purchasers of a feature in the 
machine which they deemed essential, M. was 
not entitled to recover. Held, further, 
(iwynne. .1., dissenting, that as It. and S. 
accepted the Canadian patent and paid a por
tion of the purchase money in consideration 
thereof, and as they took the benetit of it, 
worked it for their own profit and sold rights 
under it, they were not entitled lo recover 
buck the money so paid as money had and 
received by M. to their use. Hingham v. Mv- 
Murray, xxx., 159.

13. Condicto indebiti — Title to land—Ex
posure to eviction—Sheriff— Vacating sale — 
Refund of price of adjudication — Substitu
tion not yet open -Trior incumbrancer—Peti- 
tion—Arts. 7W. 7/0. 7Jj, 71Ô, V. C. T.J—The 
provisions of article 71."» of the Code of Civil 
Procedure of Lower Canada do not apply to 
sheriff's sales which have been perfected by 
payment of the price of adjudication and the 
execution of a deed, nor does that article give 
a right to have such a sale vacated, and the 
amount paid refunded. The actio condictio in
debiti for the recovery of the price paid by the 
purchaser of lands lies only in cases where 
there has been actual eviction. Mere exposure

to eviction is not sufficient ground for vacat
ing a sheriff's sale. The procédaie by petition 
provided by the Code of Civil Procedure lor 
vacating sheriff's sales can only be invoked in 
cases where an action would lie. Trust and 
Loan Co. v. (Quintal (2 1 lor. Q. ii. ItHtl, fol
lowed. Deseliumps v. Jtury. xxix., 271.

14. Condictio indebiti—Repetition tic l'indu
— Fictitious claims — Misrepresentation
— Evidence — Onus probandi —.L ts. 10A7. 
Hl)S. ll'iD C. C. Mad way subsidies- ÔJ l i et. 
c. ( Que. i — Insolvent company—Construc
tion of railroad by new company—Payment 
of claims by crown transit r by payee.\—A 
company formed for the construction of a 
subsidized railway having failed, another com
pany undertook to complete it, and the gov
ernment of Quebec agreed to pay all the actual 
debts against the road out of the unearned 
subsidies. A., the contractor of the former 
company, presented a claim for .$17û.»mm>, 
which was approved of and paid, whereupon 
he paid over $100,000 of the amount to P. 
for services performed in organizing the new 
company and obtaining payment of the claim. 
The government afterwards brought an ac
tion against P. to recover back the $100.000 
on the ground that A.'s claim was fictitious 
and was paid on false representations : Held, 
reversing the judgment of the Court of Queen's 
Bench, that the action must fail if it could not 
have been maintained against A., that the onus 
was on the Crown of proving A.’s claim to be 
fictitious, and that the Crown not only failed 
to satisfy such onus, but the evidence clearly 
established the claim to be a just and rea
sonable one. Held, further, that, in any case, 
the action could not be maintained, as it failed 
to ask for the cancellation of the order in 
council, the letter of credit and the payment 
made by the Crown thereunder. Held, fur
ther, that the payment to A., with the con
sent of the new company, was a discharge to 
the government pro tanto of the subsidy due 
to the company, and if wrongfully paid the 
latter only could recover it back. Held, also, 
that even if the Crown could have recovered 
the amount from A., it could not succeed 
against I\, who, as the record shewed, had 
ample reason for believing that the company 
was indebted to A., as claimed, Paeuud v. 
The Queen, xxix., (537.

15. Municipal taxes — Railways—lly-laws
— Voluntary payment — Action to recover 
back moneys paid to corporation.] — Held, 
per Strong C.J.. that where taxes have been 
paid to a municipal corporation voluntarily 
and with knowledge of the state of the law 
and the circumstances under which the tax 
was imposed, no action Can lie to recover 
the money so paid from the municipality. 
Judgment of the Court of Queen's Bench (Q. 
It. 8 Q. B. 24(5) affirmed. Canadian Pacific 
Ity. Co. v. City of Quebec. (Irand Trunk Ry. 
Co. v. City of Quebec, xxx., 73.

1(5. Money paid — Failure of considera
tion—Right to recover—Construction of con-

Scc Contract. 240.
17. t'ondictio indebiti—Payment of illegal 

tax—Error of law—Proof.
Sec Assessment and Taxes, 49.

18. Fneonstitutional act — Payment with 
departmental sanction—Recovery of money 
disbursed.

Sec Liquor Laws, G.
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10. Stuck jobbing — Margin payment* — 

Muncy luid and received.
See Broker. 2.

*20. If,pétition de l'indu — Actio condietio
indehiti-—Error a* tu fact Imaginent under 
threat of proHccution — Matification— Trans-

8ee Ml stark, 3.

4. Condition Precedent.

21. Bailee* — Common Carriers — Exprc*s 
company—Iteeeipt for money parcel—Condi
tion* precedent — formal notice of claim - 
Eleading—Money had and received—Special 
plea* - "" Xcrcr indebted." | - Where an ex
press company gave a receipt for money to he 
forwarded with the condition indorsed that 
the company should not he liable for any claim 
in respect of the package unless within sixty 
days of loss or damage a claim should lie made 
hy written statement with a copy of the con
tract annexed : Held, that the consignor was 
obliged to comply strictly with these terms as 
a condition precedent to recovery against the 
express company for failure to deliver the 
parcel to the consignee. Ifiehardsou v. The 
Canada II c*t Earner* In*. Co. (Hî V. (’.
]\ 4301 distinguished. In an action to recover 
the value of the parcel, on (lie common count 
for money had and received, the plea of “ never 
indebted " put in issue all material facte 
necessary to establish the plaintiff's right of 
action. A orthern Pacifie Exp re** Co. v. Mar
tin, xxvi., 135.

22. Homage* - <)ua*i-delit — Limitation* 
—Arbitration— C. s. /,. C. < .>/.]—The mode 
of proceeding provided by ('. S. L. (*. e. 51. 
does n«.: exclude the light of proceeding by 
action. ( See 7 Q. L. It. 2*0; 15 K. I,. 514 i. 
Brcakey v. Carter. 12th May. 1885. Cass. 
Dig. (2 ed. ) 403.

23. Compensation — Defence — Taking 
advantage of one'* oirn trrong. | -In an ac
tion to recover an amount received by the de
fendant for the plaintiff, the defendant plead
ed inter alia that the action was premature 
inasmuch as he had got the monev irregularly 
from the treasurer of the Province of 
Quebec on a report of distribution of the 
prothonotnry before all the contestations t«. 
the report of collocation had been decided: 
Held affirming the judgment of the court 
below, that this defence was not open to the 
defendant, as it would lie giving him the lienc- 
lit of his own improper and illegal proceedings. 
Bury v. Murray, xxiv., 77.

24. Accident insurance — Condition in 
policy—A otiee — Condition precedent — le
ft"#)». |— A policy contained a condition that 
written notice should lie given within thirty 
days of accident, to the manager at Boston, or 
the agent whose name was endorsed thereon. 
Insured having died from an accident, the 
beneficiary brought action on the policy to 
which the company pleaded want of not-ce un
der the condition. Tin* plaintiff's demurrer 
was allowed. Held. (Iwynne, J., dissenting, 
that notice in conformity with tlie condition 
was a condition precedent to action, and that 
the demurrer must lie overruled. Employer*' 
Liability .1**. Co. v. Taylor, xxix., 104.

25. "Mortgage donne"—Eire insurance 
-—Assignment of interest in property in

sured—.1 rbitration—.11raid—Condition prcee- 
dent. |—A mortgagee of insured premises to 
whom payment is to lie made in case of loss 
“as his interest may np|iear " cannot recover 
on the policy when his mortgage has iieen 
assigned and lie has ceased to have any in
terest at the time of the loss.—Where a condi
tion in tlic policy provided that no action 
should lie maintainable against the company 
for any claim under the policy until after an 
award should ha\<■ been obtained in the man
ner therein provided fixing the amount of the 
claim : Held, that the making of such mi 
award was u condition precedent to any right 
of action to recover a claim for loss under 
the policy. (Juerin v. Manchester Eire . I#*«/•- 
anee Company, xxix.. 13V.

2ti. Eire insuranci — Condition in policy— 
Time limit for submitting particular* of 
loss—Condition precedent Waiver- Auth
ority of agent. J - A condition in a policy of 
insurance against fire provided that the as
sured " is to deliver within fifteen days after 
the fire, in writing, as particular an account of 
the loss as the nature of the case permits." 
Held, following Employer*' Liability I **. 
Corp.r. Taylor. (2V Can. S. It. 1041, that 
compliance with this provision was a condition 
precedent to. an action on the policy. The 
Atlas Assurance Company v. Brownell, xxix.,

27. Condition precedent — Allegation of 
performance—Burden of proof — Waiver In
surance policy.]—Under the Ontario Judica
ture Act the performance of conditions pre-

I cedent to a right of action must still be alleged 
and proved by the plaintiff. Home Li)e ,1a- 
Mociation v. Itandall, xxx., V7.

28. Mines and minerals — Adverse claim 
— form of plan and affidavit - - Might of 
action — Condition precedent- \eee**ity of 
actual surrey — Blank in jurat—H. S. B. C. 
(18117) e. 1JÔ, s. .17 It. S. II. C. | Is!I' i

.1. s. Hi—til Viet. e. .it. s. H (B.C.)-B.C. 
Supreme Court Itule J/.i of I SHU. | The plan 
required to lie filed in an action to adverse 
a mineral claim under the provisions of s. 37 
of the “ Mineral Act ” of British Columbia, 
as amended by s. V of the " Mineral Act 
Amendment Act. 1NVN." need not lie based on 
an actual survey of tin* location made by the 
provincial land surveyor who signs the plan. 
The filing of such plan and the affidavit re
quired under the said section, as amended, 
is not a condition precedent to the right of the 
adverse claimant to proceed with his adverse 
action. Ea u Ison v. Beaman, et al., xxxii., < >55.

20. Condition precedent—Mutual insurance 
policy— Xotiee of loss—Eiling of claim papers 
—Time allmcid for payment — Suit prema
turely instituted.

See Insurance, Fire. 40.

30. Eel it ion of right—Condition precedent— 
Certificate of engineir—Intercolonial railway 
contract—Claim for extras.

See Contract, 04.

31. Condition precedent — Engineer's certifi
cate— Want of diligence—Laches,

Sec Contract. 54.

32. t'untract for carriage of goods—Eartial 
loss—Delivery—Notice — Condition preeident 
—Estoppel—Joint tort-frasors.

Sec Railways. 3.
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33. Publie works contract — Progrca» cuti- j 
f« ut en—Il ugi il cer's certified te.

Sec Action, 111.

34. Contract for publie work«—Suspension 
of right of action—Agreement for arbitration.

Sec Contract, (52.
35. Right of action—Condition precedent— 

Signification of transfer—/«kmc an to.
Sec Signification, 1.

3C. Condition precedent -- Arbitration — 
Award—Action for possession— Paginent for 
improvements.

Sec Lessor and Lessee, 1.
37. Accident insurance—Condition in policy 

—Sot ice—Condition precedent.
Set IxsriiANCE, Accident. 4.

38. Award—R. S. <>. USX7) c. 121—Hirer 
improvements—Detention of saw logs on drive 
—Construction of statute.

Sec AlUlITRATlON AND AWARD, *22.
30. Contract — Construction of railway— 

Certificate of engineer—Condition precedent.
See Contract. (50.

40. Contract by correspondence—Post letter 
—Time limit-- Term for delivery—Hreach of 
contract Damages — Counterclaim—Condi
tion precedent—Right of action.

Sec Contract. 217.

B. Damages.
41. Tort — Lease of pew — Disturbance 

in possession — Rights of pi ic holder — Mea
sure of damages.]— J., an elder ami member 
of the congregation of St. Andrew’s Church. 
Montreal, had been a pew-holder in _St. 
Andrew's Church continuously from 1807 to 
1872. inclusive. In 18(50 and 187*2 he occu
pied pew No. (58. and on payment of the 
rental of 187*2 obtained a receipt in the fol
lowing words : ** Montreal, January 0th.
187*2. 8(5(5.00. Received from James John
ston the sum of sixty-six dollars and fifty 
cents, being rent of first-class pew No. (58. in 
St. Andrew’s Church, Reaver Hall, for the 
year 187*2. For the trustees. J. Clements.” 
It appeared by tliu by-laws, custom, and 
usage of the church that pew-holders, being 
members of the congregation were entitled to 
Imve their jiews re-let to them from year to 
year on payment of the annual rental. On 
the 7th December. 187*2. the trustees notified 
I. that they would not let him a pew for the 
following year. J. thereupon tendered them 
the rental for the next year, in advance. On 
several occasions in 1873, and while still an 
elder and member of the congregation, he was 
disturbed in the possession of pew No. (18, by 
the respondents, the pew having lieen pla
carded “ for strangers.” strangers seated in 
it, his books and cushions removed, and so 
forth. For these torts he brought an action 
against respondents, claiming $10,000 dam
ages. Held ( the Chief Justice and Strong. 
.1,. dissenting), that as J. continued an elder 
and member of the congregation and tendered

the rent of his pew in advance, he was en
titled to a continuance of bis lease for the 
year 1873; that the disturbance complained 
of gave him a right of action for tort, and 
that reasonable, but not vindictive, damages 
should be allowed. Johnston v. Minister and 
Trustees of St. Andrew's Church, i. 235. 
The Privy Council refused leave to appeal 
from this judgment and held that Her Ma
jesty's prerogative to allow an appeal, pre
served by 38 Viet. c. 11, s. 47, should not be 
exercised either because of the magnitude of 
the case or its effect upon other cases. (3 
App. Cas. 151). )

42. Maritime Court of Ontario Juris
diction R. s. O. ( /N77 l c. I !S -- gli- 
genee—Action in rim —Damages for death 
of serrant — Lord Campbell's Act — Right of 
action.] — Petition against "The (larland.” 
libelled under the Maritime Court Act (O. i, 
claimed $2.ft()0 damages for the death of ap- 
lellant's son and servant, caused by the neg- 
igence of its officers. The respondent inter

vened, and demurred oil the ground that the 
petition did not set forth a cause of action 
against "The Garland ” within the jurisdic
tion of the court. Held. Fournier and Tas
chereau, J J.. dissenting, that the Maritime 
Court of Ontario has no jurisdiction apart 
from li. S. < i. i 1877 i <■. 1*28 re-enacting Lord 
Campbell’s Act (!) & 10 Viet. e. 08•. in 
an action for iiersonal injury resulting in 
(lentil, and therefore the appellant had no 
locus standi, not having brought her action 
as the personal representative of the child. 
Per Fournier. Taschereau. Henry, and 
Gwynnc. J.I.. reversing the judgment of the 
Maritime Court of Ontario that Vice-admir
alty Courts in British possessions aid tie* 
Maritime Court of Ontario have whatever 
jurisdiction the High Court of Admiralty has 
over *" any claim for damages done by any 
ship, whether to jierson or to property.” 
Per Fournier and Taschereau. J J. dissent
ing. that apart from and independently of the 
Act. K. S. O. ( 18771 c. 128. the Maritime 
Court of Ontario lias jurisdiction in a proceed
ing in rein against a foreign vessel for the re
covery of damages for injuries resulting in 
death and that the appellant, either in the ca
pacity of parent, or of mistress, was entitled to 
claim damages for the loss of her son or ser
vant. Monaghan v. Horn, “ 'I'lic Garland," 
vii.. 4ft!».

43. Malicious prosecution - Pride nee — 
Faruurable termination.] - Where a party 
pays under protest a penalty imposed upon 
him by a justice of the peace in pro
ceedings taken against him under the provi
sions of c. 22, O. S. L. C.. "Ail Act respecting 
Good Order in and near Places of Public 
Worship," ami afterwards brings an action 
in damages against the person, whom he al
leged had maliciously instigated such proceed
ings, ami at the trial before a jury there is 
no evidence of the favourable termination 
of the prosecution against him. the court 
were wpmlly divided as to the right of such 
party to maintain his action. Sir W. J. 
Ritchie. C.J., and Strong and Taschereau. 
J.Î., were of opinion that the action could 
not be maintained under such circumstances. 
Fournier, Henry, and Gwynne, JJ.. contra. 
The appeal was in consequence dismissed 
without costs. Poitras v. Lebeau, xiv., 742.

44. Cause of action — 'Trade union — 
Combination in restraint of trade — Strikes
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—Social pressure. |- Workmen who, in car
rying out the regulations of a trade union 
forbidding them to work at a trade in 
company with non-union workmen, without 
threats, violence, intimidation or other illegal 
means, take such measures as result in pre
venting a non-union workman from obtaining 
employment at bis trade in establishment* 
where union workmen are engaged, do not 
thereby incur liability to an action for dam
ages. Judgment of the Court of (Queen’s 
1 tench t < j. It. li (j. It. Iiô i affirmed. I'ei 
vault v. (lUiilliicr el ill., xxviii.. 241.

4ô. l.it/uor lairs Municipal corporation 
Discret ion of tin ailiers of council Refusal 
to confirm certificate Liability of corpora
tion.] In an action against a municipal 
corporation for damages claimed on ac
count of the council of the municipality hav
ing. as alleged, illegally refused to continu a 
certificate to enable the plaintiff to obtain a 
license for the sale of liquors in his hotel : 
Held, nMiming the judgment appealed from 
(Q. 1». 8 (j. It. 27(51, that tlie municipal 
council had a discretion under the provisions 
of the " (Quebec License Law." (It. S. (J. 
art. 8ÎU)l, to lie exercised in the matter of 
the confirmât ion of such certificates for the 
exercise of which no action could lie. and 
further, that even if the members of the 
council had acted maliciously in refusing to 
confirm the certificate, there could lie no 
right of action for damages against the cor
poration on that account. Beach v. Town 
ship of Stanstead, xxix., Tilth

4(1. (J occrn in cut rail irai' Injury to • m 
ploy tv — Lord Vamp bell's Act - Art. lOoti 
v. V.—Exoneration from liability- If. S. V. 
c. .IS, ». ,10. |- Art. 1001» C. C. embodies tin* 
action previously given by a statute of the 
Vrovii. •»• of Canada re-enacting Lord Cainp- 
liell’s Act. Ifobmson v. Canadian Pacific 
Railway Vo.. ( 118U1Î| A. ('. 4SI I distinguish
ed. An employee on the Intercolonial Rail
way became a member of the Intercolonial 
Railway Relief and Assurance Association, 
to tlie funds of which the government contri
buted annually .$0,1 HHI. In consequence of 
such contribution a rule of the association 
provided that tlie members renounced all 
claims against tlie Crown arising from in
jury or death in the course of their employ
ment. The employee having been killed in 
discharge of iiC duty by negligence of n fel 
low servant : Held, reversing the judgment 
of the Exchequer Court Hi Can. Ex. t '. R. 
27(11 that the rule of the association was 
answer to an action hy his widow under art. 
lUTit» C. C. to recover compensation for his 
death. The (Jucen v. tinnier, xxx., 42.

47. Prescription - Arts. ilSS, 2211.1. 22(17 
V. V. —Waiver—Failure to plead limitation 
— Defence supplied by the court of its 
aim motion Rcscrralion of recourse for 
future da ill a yes - Judicial admission In
terruption oI prescription — A oration
Costs. | The prescription of actions for per
sonal injuries established by art. 22(12 of the 
Civil Code of Lower Canada is not waived h,\ 
failure of the defendant to plead the limita
tion, but the court must take judicial notice 
of such prescription as absolutely extinguish
ing the right of action. -The reservation of 
recourse for future damages in a judgment 
upon an action for tort is not an adjudication 
which can preserve I lie right of action be
yond the time limited by the provisions of the

Civil Code When in an action of this nature 
there is but one cause of action damages 
must be assessed once for all. And when 
damages have been once recovered, no new 
action can be maintained for sufferings after
wards endured from the unforeseen effects of 
the original injury. City of Montreal v. 
Met Ice, xxx., ÔS2.

IS. Indemnity for land it preprinted — 
Widening streets—Montreal city charter—Re
course for damages—expropriation \rbi- 
tration and award. |- The owner of land 
expropriated for the widening of streets 
in Isur» may maintain an action for damages 
to recover the value of the land so taken not
withstanding the provisions of -V2 Viet. c. 7U, 
as to expropriation, arbitration and award, 
and tlie_nmendnient thereto by fil) Viet. c. 
4U. s. 17 passed after possession had been 
taken by the corporation. Pa inn an v. City 
of Montreal, xxxi., 210.

40. Pledge - Deposit with tender For
feiture- Breach of contract \lunicipal cor
poration Right of action- Da wage., Com
pensation and set off Restitution of thing
pledged—Arts. Wtiti, PMii), BUI. 11172. 707.7,
V. C-—Practice on appeal Irregular proce
dure.]— C. on behalf of .1. C. & Co., a firm 
of contractors of which he was a member, de
posited a sum of money with the City of Mon
treal as a guarantee of the good faith of J. 
C. ik Co., in tendering to supply gas for illu
minating and other purposes to the city and 
the general public within the city limits at 
certain fixed rates, lower than those previ
ously charged by companies supplying such 
gas in Montreal, and for the due fulfilment of 
the firm's contract entered into according to 
the tender. After the construction of some 
works and laying of pipes in tlie public streets, 
J. C. A; Co. transferred their rights and privi
leges under the contract to another company 
and censed operations. The plaintiff, after
wards. as assignee of C., demanded the re
turn of the deposit which was refused by the 
city council which assumed to forfeit the de
posit and declare the same confiscated to the 
city for non-execution by J. C. & Co. of their 
contract. After the transfer, however, the 
companies supplying gas in the city reduced 
the rates to a price below that mentioned in 
the tender so far as the city supply was af
fected. although the rates charged to citizens 
were higher than the price mentioned in the 
contract. Ilehl, that the deposit so made 
was a pledge subject to the provisions of the 
sixteenth title of the Civil ('ode of Lower <'an 
a da and which, in the absence of any express 
stipulation, could not he retained by the 
pledgee, and that, as the dit y had appropriated 
the thing pledged lo its own use without au
thority, the security was gone by tlie act of 
the creditor and the debtor was entitled to its 
restitution although the obligation for which 
the security had been given had not been ex
ecuted.—On a cross-demand by the defendant 
for damages, to he set-off in compensation 
against the plaintiff's claim : //«/«/. that. a<
the city had not been obliged to pay rates in 
excess of those fixed by the contract, no dam 
age could be recovered in respect to the obli 
gat ion to supply the city: and that the breach 
of contract in respect to supplying the public 
did not give the corporation any right of ac
tion for damages suffered by the citizens in 
dividunlly. Ilehl, further, that prospective 
damages which might result from tin* oceit 
pat ion of the city streets by the pipes nclunll.v
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laid and abandoned were too remote anil un- | 
certain to lie set-off in compensation of the | 
claim for tlm return of the deposit. Finnic 
v. Ci/// of Montreal, xxxii., 335.

50. Navigable 11 'aient- - Obstruction of «<•- 
ceux—Damages- )J it- Yi t ict. c. JjJ ( V- - 
Remedy.

Sec ltAH.WAY, 158.

51. Specific performance - - Damages for ■ 
non-performance - - ('auditions of bon us bil
lin' Friar agreement Remedy of munieiiml 
corporation.

See Railways, SO.

53. (tlmlruction of beach privileges—Com
pensation for loss of riparian rights—Tort.

See EXPROPRIATION, 21.

53. Statutory redress■—I hi mages—Negli- 
gence- Highway— Lowering grailt Exeara
tions—ôl Viet. c. 'pi. s. PJO (F.C.)

See Municipal Institution, 102.

54. Damages—Flooding lands—-Repair» to 
roads—Mandamus—.1/uuieipal drains.

Sec Damage, 3.

55. Nuisance— Damages — Use of street by 
railway company—North Shore Railway.

See Railways, 71.

5(5. French of contract—Lease of printing 
press—Damages—Fouer of attorney—Art. IF) 
(7) C. V. F.

See Contract, 13.

57. Municipal corporation — Expropriation 
proceedings — Negligence — Interference with 
proprietary rights—Abandonment of proceed 
tags -Damages Servitudes established for 
public utility—Arts. 'pPi, 7/77, 507, 7053 U. C. 
—Eminent domain.

See Servitude, 0.

58. Action to compel completion of pur
chase- Settlement after judgment—Subsequent 
action for interim damages.

Sec Insolvency, 40.

50. Damages - Evidence Misdirection 
—New trial—60 Viet. c. 2'p s. 370 (N.F.)

See New Trial, 80.

00 Personal injuries caused by negligence—• 
Examination of plaintiff dc bine esse—Death 
of plaintiff — Subsequent action under Lord 
Campbell's Act—Material issues—Evidence.

See Evidence, 10.

01. Injuries to leased lands—Domain utile 
— Petitory action by lessor- -Adding parties.

See Railways, 152.

0. Estoppel.

(52. Municipal work—Improper construction 
—Suit by a contractor.

See Estoppel, 3.

03. Art. 1!) V. G. F.—Suit by trustee—Deed 
by defendant—Estoppel- Prescription.

See Trusts, 5.

04. Far to action—Sheriff—Trespass—Sale 
of goods by insolvent -Ilona tides—Judgment 
of inferior tribunal—Estoppel Res judicata— 
Fraudulent preferenecu—Fleading.

See Pleading, 20.

(55. Title to land- -Action en bornage—Sur
veyor's report—Chose jugée.

Sec Res Judicata, 8.

06. Assessment and taxes—Appeal from as
sessment— Estoppel- Judgin' lit eon/inn ing d<- 
eision of municipal committee Payment of 
taxes under protest—Res judicata.

Sec Assessment and Taxes. 1.

(57. Emphyteutic lease—Sale of lands—De
scription of boundaries—Fond net of parties— 
Acquisitive prescription — Right of ac/ioii— 
Priority—Registry taws.

Sec Railways, 152.

7. Judgment.

08. Order by foreign tribunal—-Judgnunt— 
11 inding-up order — Contributories — Calls— 
Declaration—Demurrer.

Sec Winding-up Act, 11.

09. Far to action—Foreign judgment -Es- 
togpcl Judgment obtained after action begun 
—R. S. X. S. (5 act.), c. 70.//, s. 72, s.-s. 7.

Sec Judgment, 20.

70. Action on judgnunt — Partnership— 
Judgment against linn—Liability of reputed 
partner- Fills and notes.

See Partnership, 40.

8. Jurisdiction.

1 71. Jurisdiction—Mortgage of foreign lands
—Action to set aside Scen t trust Lex 
i ci sihr.J — A Canadian court cannot en
tertain an action to set aside a mortgage on 
foreign lands on (lie ground that it was taken 
in pursuance of a fraudulent scheme to de
fraud creditors of the original owner through 
whom the mortgagee claimed title, it not being 
alleged in the action, and tile court not be
ing able to assume, that the law of the foreign 
country in which the lands were situate cor
responded to (lie statutory law of the pro
vince in which the action was brought. Hums 
v. Davidson (21 U. R. 547) approved and 

i followed. Purdom v. Pave y it Co., xxvi., 
412.

72. Appeal — Jurisdiction — Appealable, 
amount Monthly allowance—Future rights— 
"Other matters and things"- R. S C. c. 1,15, 
s. J!) ( b l—56 l ie/, c. J!) ( /). i—Established 
jurisprudence in court appealed from.

Sec Appeal, 78.

1 73. Penalties-—Plea of ultra vires of statute
| —Judgment on other grounds—Jurisdiction of J Supreme Court of Canada.

See Appeal, 89.
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71. Domicile—Contract by correspondence— 

Indication of place of paym< lit—Delivery of 
good* sold—Canne of action—Jurisdiction.

See Contract, 134.

9. HYPOTHECARY ACTIONS.

75. Déclaration d'hypothèque—Surrender of 
lands — Personal condemnation — Art. 2tf!.t 
('. C. | lu mi action en déclaration d'hypo
thèque tin* defendant may, in default of his 
surrendering tile property within the period 
fixed by the court, lie personally condemned to 
pay the full amount of the sheriff's claim. 
Dubuc v. Kidston, xvi., 357.

70. Personal action on covenant — Sale of 
mortyayed property—IIypotheeary action—Res 
inter alios acta.

Sec Bale, 108.

10. Limitation of Actions.

77. Mortgage — Itoud — Covenant — Pay
ment—Interruption of prescription.

See Limitation or Actions, 1.

78. Recovery of land—Joint interest—Life 
estate — Survivorship — Posscsswn—Remain
der.

See Title to Land, 79.

79. Suit hy trustee—Deed by d( fendant— 
Estoppel—Art. JU C. C. P.

See Trusts, 5.

80. Restoration of land grève </< substitu
tion—Possession—Rail faith —Art. 2208 C. C.

Sec Substitution, 4.

81. Limitation of action I’ommencemrnt of 
prescription—Torts—Liability of employee for 
act of contractor—Continuing damages -Pub
lie work.

See Prescription, 30.

82. Municipal drains Continuing trespass 
—Limitation of actions Actions ex delict u-
58 I id. c. *. .195 \ X. S. i

See Limitations or Actions, 12.

83. Adverse possession-— \equisitire pie 
script ion- Esto/ipel by deed- Conduct of 
part ies— Reg ist ry la in».

Sec Railways, 152.

11. Married Women.

84. Married woman -Community — Per
sonal injuries—Right of action—Pleading 
Exception « /-» fontu l ; / //. //'■'.
Jin. C. C. P. (old text)- \ppeal—(Ques
tions of procedure.\- The right of action for 
damages for personal injuries sustained by a 
married woman, commune en biens, belongs 
exclusively to lier husband and she cannot 
sue for the recovery of such damages in her 
own name, even with the authorization of lier 
husband.—Where it appears upon the face

of the writ of summons and statement of 
claim that the plaintiff has no right of ac
tion, it is not necessary that the objection 
should be taken by txeiption à la forme.— 
Absolute want of legal right of action may 
be invoked by u defendant at any stage of 
a suit. Judgment of the Court of (.Jueen's 
Item'll. 3 (j. I*. R. 1. overruled on the motifs, 
but affirmed in its result. McFurran v. Mon
treal Park und Island Ry. Co., xxx., 419.

85. Husband and wife — Separate prop
erty of wife—Married Woman's Property 
Acts ( A. S.)—Action by wife against hus
band. 1 l’iider the Married Woman's Prop
erty Acts of Nova Scotia, a promissory note 
indorsed to the maker's wife can he sued 
on by the latter against her husband. 
Judgment appealed from (33 X. S. Rep. 1) 
reversed. Michaels v. Michaels, xxx., 547.

12. Negligence.

89. Xcyligcncc- Risk voluntarily incurred 
—“ Volenti non fit injuria."J—On the trial 
of an action for damages in consequence 
of an employee of a lumber company being 
killed in a loaded car which was being 
shunted, the jury had found that “ the de
ceased voluntarily accepted the risks of 
shunting," and that the death of the deceased 
was caused by defendant’s negligence in 
shunting, in giving the car ton strong a push. 
held, that the verdict meant only that de
ceased had voluntarily incurred the risks at
tending the shunting of the cars in a care
ful and skillful manner, and that the maxim 
" ralenti non fit injuria " had no application. 
Smith v. linker ( | 18911 A. ('. 3251 applied. 
The Canada Atlantic Ry. Co. v. Hardman, 
xxv., 205.

87. Xcyligcncc—Joint tort-feasors—Joinder 
of defendants— II. C. Judicature Act —Motion 
for judgment—Findings of jury—Sew trial— 
Judynnnt by appellate court.

Sec Navigation, 2.

88. Xegligencc of crown servant—Public 
work—personal injuries—Prescription.

Sec Negligence, 209.

13. Notice.

S9 Xotiee—Suits against (Jovernment offi
cials—“ Employee " Intereolonial Railway— 
Expropriation— Viet. c. 25, *. 109.

Sec Crown, 94.

90. Xotiee—Letter by solicitor—Pleading.
See Municipal Corporation, 141.

91. Right of action at common law — Arbi
tration-Municipal duty- Repair of drains 
—R. S. D. ( 1881) e. 18)—Xotiee of action.

Sec Drainage, 2.

92. False arrest—Xotiee—Public officer.
See Notice, 30.

93. Carriers—Express com pan ft — Receipt 
for money parcel—Xotiee of claim.

Sec No. 21 ante.
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14. Nullity.

5)4. Administration — Trustees — Agents 
—Anility—Art. I).s} <'. C. | In nil nvtion 
where no special demand to Unit effevt 1ms 
been made, the court cannot declare the nul
lity of a deed of transfer alleged to have been 
made in contra vent ion of the provisions of 
art. 1484 of lhe_ Civil Code. (inertia V. 
Su listen e, xxvii., 5-2.

1)5. Set tiny aside voluntary conveyance— 
Pleading—Assignment for benefit of end Hors.

Sec Assignment, 2.

15. Pabties.

5Ml. Husband anil wife—Comm unity—Deb
tor and ereditor—Liquidation of insolvent 
estait Principal ami agent Deposit in hank 
—Right of net ion—Recovery of wife's prop
erty.

See Principal and Agent, 2ft.

5)7. Parties—Promotion of joint stork coiii- 
pany— ■Misrepresentation— A vt ion by share
holders—Delay—Fstoppel.

See Company Law, 37.

08. Insolvency—Setting aside chattel mort
gage—Parties.

See Fraudulent Preferences, 3.

5)5). Tierce-opposition — Setting aside judg
ment Intervention—Locus standi—Prescrip
tion— Want of parties.

Sec Title to Land, 131.

100. Fictitious lease—Attornment by mort
gagor— Distress for rent- Seizure in execu
tion—Locus standi of third parties.

Sec Landlord and Tenant, 1.

101. Suit in rice-admiralty — Salvage — 
Parties—Proceeding in rein.

See Shipping, 5.

1H2. Ejectment—Pleading - Husband and 
ir i fe— /• Vn mlulen t eon vega nee.

See Ejectment, l.

103. Accidental injury — Runaway tram- 
Telephone fiole -Third party— Costs.

Sec Negligence, 102.

104. Parties —Principal and agent—Statu
tory board of commissioners — Contract — 
Waterworks.

Sec Municipal Corporation, 05.

105. Adding parties—Damages to leasehold 
property—Legal and beneficial estates.

Sec Railway., 152.

lflF Partnerships.

100. Partnership—Division of assets—Art. 
PUS C. ('.—Mandate—Debtor and ereditor— 
\"ount. | — Upon the dissolution of a part

nership, where one of the partners has been

entrusted with the collection of moneys due 
as the mandatary of the others, any of his 
co-partners may bring suit against him dir
ectly either for an account under the man
date. or for money had and received. Lefebvre 
v. Aubry, xxvi.. 002.

107. Contract under seal — l ndisclosed 
principal — Partnership — Amendment. ) -P. 
sold milling areas and was [mid part of the 
price. Tlie purchaser signed an agreement 
under seal that lie would organize a com
pany to work tlie areas ami give P. stink 
for the balance at the market price. II. 
organized a company which received a deed 
of the land and did some work hut fin
ally ceased operations. Only a small part of 
tin* stock was sold and none was given to I*., 
who took action against the purchaser and 11., 
claiming that the latter was a partner of the 
purchaser and that the agreement was signed 
on helm If of both. The purchaser did not 
defend tlie action. Held, that no action could 
lie against II. on the agreement under seal 
not signed by him even if it was for his benefit 
and a seal was not necessary. —The court re
fused to interfere with the discretion of the 
i ourt below in refusing an amendment to the 
statement of claim. Porter v. Pilton, xxxiil., 
440.

108. Pena! statute — Prohibited contract 
Anility—Railway director Partnership with 
contractor- Action pro socio—"The Consoli
dated Railway Act, JtflO."

Sec Constitutional Law, 30.

17. Petition of Right.
100. Petition of right—Public work— Acgli- 

genet of Crown servants — Liability as com
mon carrier—Contract—Tolls.] A petition
of right does not lie to recovet; compensa
tion from the Crown for damage occasioned 
by the negligence of its servants to the prop
erty of an individual using a public work. 
An expressed or implied contract is not created 
with the Crown because an individual pays 
lolls imposed by statute for tlie use of a 
public work, such as slide dues for passing 
his logs through government slides. In such 
a case the Crown cannot he held liable as a 
common carrier. The Queen v. Mc Parlant,

11<>. Claim against Province of Canada- 
11. A. A. Act ( ISQ7) s. Ill Contract—Order-

council Petition of vight.] Prior to con
i'deration T. was cutting timber under li- 
reiise from the Province of Canada on ter
ritory in dispute with New Brunswick. To 
I'tili/" tie timber lie had to send it down 
the St. John River, and it was seized by the 
authorities of New Brunswick and only re
leased upon payment of fines. T. continued 
paying the fines for two or three years until 
lie was obliged to abandon the business. After 
the two provinces had agreed upon the 
boundary, a commission was appointed to 
determine the state of accounts between 
them in respect to such territory. One mem
ber only reported finding New Brunswick in
debted to Canada in .$20.000 and upwifrds, 
and in 1871 these figures were verified by the 
dominion auditor. Both before and after 
confederation T. frequently urged the Govern
ment of Canada to collect this amount, and 
indemnify licensees who had suffered while
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cutting timber owing to the dispute. Finally 
by ordcr-iiwouncil of the Dominion Govern
ment (to whom it was claimed the debt of 
New Brunswick was transferred by the B. 
X. A. Act I it was declared that a certain 
amount was due to T. which would be paid 
on the consent of the Governments of Ontario 
ami Quebec. Such consent was obtained, 
and payments on account were made by the 
Dominion Government first to T. and after
wards to the suppliant to whom T. assigned. 
Suppliant proceeded by petition for the bal
ance. The Crown demurred on the ground 
that the claim was not founded upon a con
tract. and was not properly a subject for 
js'iition of right. Fournier, J.. overruled 
the demurrer ( I F.x, C. It. 35(î i. Hi Id. revers 
ing the judgment appealed from, (Fournier 
and Henry. .1.1., dissenting!. that there lie- 
ing no previous indebtedness shewn to T. 
either from New Brunswick, the Province of 
Canada or the Dominion, the order-in-coun
ci i did not create a debt between T. and the 
Dominion Government which could be en
forced by petition of right. The Queen v. 
I hum, xi„ 385.

111. Contract Public work» Progrès* 
estimates —• Engineer'* certificate — Revision 
bg succeeding mgineer Action for paynunt 
on monthly certificate.] — A contrait with 
the Crown for building locks and other works 
on a government canal provided for monthly 
payments to the contractors of '.HI i>er cent, 
of the value of the work done at the prices 
named in a schedule annexed to the con
tract. such payments to be made on the 
certificate of the engineer, approved by the 
Minister of Railways and Canals, that the 
work certified for had been executed to his 
satisfaction; the certificate so approved was 
to be a condition precedent to the right of 
the contractors to the monthly payments, 
and the remaining 10 per cent, of the whole 
of the work was to be retained until ils 
final completion : the engineer was to be the 
sole judge of the work and materials, and 
his decision on all i|uestioi;s with regard 
thereto, or as to the meaning and inten
tion of the contract, was to be final: and 
he was to be at liberty to make any changes 
or alterations in the work which he should 
deem expedient. Held. that though the value
of tin* work certified to by the ..... it lily certi
licates was only approximate ami subject to 
revision on completion of the whole, yet where 
the engineer in charge had changed the char
acter of a particular class of work, and when 
completed had classified it and fixed the value, 
his decision was final anil could not be re 
opened and revised by a succeeding engineer. 
Held. also, that the contractors could pro
ceed by action if payment on a monthly cer
tificate was withheld, and were not obliged to 
await the final completion of the work be
fore suing. Murray v. The Qua a, xxvi., L'<i.{.

112. Crown— Contract - Right of action— 
Public officer—Solicitor and client It. S. f. 
cc. II). I là—Inquiry as to public matins— 
Remuneration of commissioner Quantum 
meruit.]— The judgment appealed from (7 
Fx. C. it. 3511 held that a person appointed 
under It. S. ('. e. 115, as commissioner to 
make inquiry and report on conduct in office 
of an officer or servant of the Crown, could 
not recover for his services as such commis
sioner, there being no provision for such pay
ment ; that such service was not rendered in 
virtue of any contract but merely by virtue of
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appointment under the statute and that such 
appointment partakes more of the character 
of a public office than of a mere employment 
under a contract express or implied. The Su
preme Court affirmed the judgment appealed 
from, Strong, C.J., and Girouard, J., dis
senting. Tucker v. King, xxxii., 712—.

113. Public work—Xcgligcncc of Crown 
officials- Right of action — Liability of tin 
Crown- fit) it 5/ I id. c. Hi. ss. Hi. 2-f. ÔS - 
Jurisdiction of thi Exchequer Court Prt 
script ion—Art. Util C. (’.] Lands in the 
vicinity of the Lachine Canal were injuri
ously affected through flooding caused by the 
negligence of the Crown officials in failing to 
keep a syphon-tunnel clear and in proper order 
to carry off the waters of a stream which had 
In-ell diverted and carried under the canal 
and also by part of the lands being spoiled 
by dumping excavations upon it. Held, re
versing the judgment appealed from (7 F.x. 
C. It. 1), (Davies, .1., dissenting!, that the 
owner had a right of action and xvas entitled 
to recover damages for the injuries sustained 
and that the exchequer Court of Canada had 
exclusive original jurisdiction in the matter 
under the provisions of ss. Hi, 23, and 58 of 
the Exchequer Court Act. The Queen v. 
Filiali. (24 Can. S. C. It. 488) approved; 
The City of Quebec v. The Queen, (24 Can. 
S. C. It. 4.'i()| referred to.—The prescription 
established by art. 22<">1 of the Civil Code of 
Lower Canada applies to the damages claimed 
by appellant in his petition of right. Letuur- 
ncuj! v. The King, xxxiii. 333.

114. Public work — Contract binding on 
tlic Crown Appropriation by Parliament 
—Unauthorized expenditure - Quantum inn 
uit- Petition of right—,11 I id. c. Id. ss. ?.
15, 20.

See Contract, 91.

118. Kegligenct Tort Public work Cat 
rivr—Petition of right—Public servants.

See Railways, lot).
110. Petition of right—Contract for public 

work—Transfer without consent—Cancellation 
—It reach—Right to recover.

Sec Contract, 93.

117. Petition of right — Allegation of per
formance — Condition precedent—Pleading 
Amendment.

Sec Contract, 58.

18. Petitory Actions.

118. Pctitoirc — Demolition of completed 
works—Form of action—Mitoyi nctc-Heiion 
dation de nouvel oeuvre — Possessoire. \ 
Plaintiff prayed for the removal of a wall an 
demolition of works in connection therewiii. 
and also for £5(N) damages with interest ai 
costs. Held, that demolition of complete 
works may properly be demanded in a peti 
tory action for the recovery of property an 
that the present action is one in the nature -
a petitory action and not ua action possi 
soire or en dénonciation de nouvel uut'i 
Joyce v. Hurt, i., 32U

119. Pt titoi g conclusion» mot ing 
tcc—Recovery of clnurch property—Pleading
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38 Viet. e. 72 ( V. ) ]—By deed on 23rd Novem
ber, 1871, duly registered, plaintiff, defendant, 
and two others as I rasters of the Presbyterian 
Church of (Vite St. George, in connection with 
the Church of Scotland, became purchasers of 
the ground upon which a church was subse
quently erected. At the time of action the 
trustees, with the exception of the plaintiff 
and defendant, were dead. A union of the 
Presbyterian Churches of Canada took place 
in June. 187."*. To further this union and re
move any obstructions which might arise out 
of the trusts by which the property of any 
of the churches was held, the “ Vnion Act.” 
(3S Viet. e. 7” (Q. t) was passed, which by 
s. 2, provided *’ that if any congregation in 
connection or communion with any of the 
said churches decide, at any meeting of the 
said congregation regularly convened, accord
ing to tiie rules of the said congregation, or 
the custom of the church with which it is in 
connection, and held in the two years after 
such union, by the majority of the votes of 
those who. according to the rules of the said 
congregation, or the custom of the church 
with which it is in connection, are entitled to 
vote at such meeting, not to form part of‘the 
said union, but on the contrary to separate 
itself therefrom, then and in such case, the 
property of the said congregation shall not be 
affected by this Act. nor by any of the pro
visions thereof.” Plaintiff claimed that no 
meeting of the congregation had been regu
larly convened, or conducted according to its 
rules, or the custom of the church, and that 
consequently the property was affected by the 
statute, and should he held and administered 
for the benefit of the congregation in connec
tion with the united church, i. e.. " The Pres
byterian Church in Canada.” Plaintiff also 
alleged that defendant had ceased to be a trus
tee. and, acting with a minority of the congre- 
gution who refused i<< enter into the united 
church, had taken forcible possession of the 
church property and excluded therefrom the 
plaintiff and the congregation, for which he 
was trustee. Plaintiff as sole surviving and 
acting trustee, slicing for himself in his said 
quality, and for the congregation, claimed the 
property and that defendant he ordered to 
quit and abandon the same, and he declared 
not to be a trustee of said property. Defend
ant admitted that he was not a trustee, but. 
while saying that la* laid no quality to defend 
the action, alleged that 3 regularly convened 
meetings had been held, within the 2 years, 
the effect of which was to take the church 
and property out the union and that, at these 
meetings, trustees were legally appointed to 
replace those deceased. The Superior Court 
dismissed the action on the sole ground that 
because the trust deed said nothing about sur- 

ors, biii provided for a succession, there 
could he no action unless the succession was 
first filled up. The Queen’s Bench affirmed 
this judgment, the majority presumably on the 
ground stated. Cross, alone giving as his 
reason that the meetings referred to were suffi
cient compliance with the law to take the 
property out of the union. Held, affirming 
ilie judgment appealed from, that the action 
being petitory, and defendant having pleaded 
and proved that he was not and had never 
pretended to be in possession of the property, 
plaintiff must fail; and that he was not en
titled to a judgment declaring one not a trus
te. who did not pretend to be and admitted 
that he was not a trustee, Henry. .1.. dis
senting. Morrison v. McCuutg, 10th June, 
lSSl ; Cass. Dig. (2 ed.) (142.

120. Lease — Transfer of lease - - Title to 
hind — Alienation for rent — Emphyteusis— 
Bail A rente — Bail à longues années — Droit 
mohiliir — Cumulative demand—Incompatible 
pleadings — Action pétitoire—Arts. ôti7. .172.

('. r. Arts. lid. 777 (b) KM!,. KMC, C. 
7'. Q.—Kosscssory action—Biintegrandc—Dé
nonciation de nouvel o uvre. |—An instrument 
by which lands were leased for sixteen years 
at an annual rental, subject to renewal for a 
further term of twelve years, provided for the 
construction of certain buildings and improve
ments by the lessee upon the leitsed premises, 
and hypothecated these contemplated amelior
ations to secure payment of rent and perform
ance of the obligations of the lessi-e. The 
leased premises were transferred by the lessee 
by deed of sale, and on disturbance an action, 
with both petitory and possessory conclusions, 
was brought by the transferee against an al
leged trespasser, who pleaded title and pos
session in himself without taking objection to 
its cumulative form. Held, affirming the 
judgment QP|*ealed from, that under the cir
cumstances the action should he treated as 
petitory only ; that the contract under the 
instrument described was neither emphyteusis 
nor a bail A rente (lease in perpetuity), but 
merely an ordinary contract of lease which 
did not convey a title to the land nor real 
rights sufficient to confer upon the transferee 
I he right of instituting a petitory action in 
his own name. Held, also, that the transfer 
by the deed of sale of such leased premises 
would not support the petitory action, as the 
lessee could not convey proprietary rights 
which he did not himself possess. Brice v. 
Le Blond, xxx„ 53U.

121. Bititory action — Deed to married 
H uman — Authorization of husband—Title to 
land — Trespass.J—Quatre, Would a deed of 
land to a married woman without the author
ization of her husband be sufficient to support 
a petitory action? Chulifour v. Burent, xxxi., 
224.

122. Action pétitoire — Title to lands 
—Mistake of title — Good faith ■— Common 
error — Demolition of works — Bight of ac
cession— 1 rts. 1,12, -'//J, 1,2'J, et seg., 101,7, 
12)1 C. V.

Sic Boundary, 4.
123. Municipal corporation — Construction 

of sidewalk—Trespass—Action en bornage - 
Bet i tor y action — Amendment of pleadings—

See No. 171, infra.
124. Recovery of property under lease—Em

phyteusis —Damages—Beneficial estate—Add
ing pur tics.

Sec Railways, 132.

19. Possessory Actions.

125. Trespass — Possession annale — Bos- 
scssory action — Equivocal possession -Bight 
of troy.] — In a possessory action by P. 
against II.. the latter denied IVs possession 
and pleaded that he was proprietor and had 
exercised a right of way over the lands in dis
pute, a roadway between their adjoining pro
perties. for a number of years. At the trial 
defendant put in bis title. The plaintiff 
proved possession for a year by closing up the
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roiulwny with a fence and putting his cattle 
there, and that at times ln> allowed defendant 
and others to use the roadway to get to the 
river, hut that when defendant took down the 
fence In* immediately restored it. and that de
fendant then asked him to let him use it ; 
that it was after defendant had again taken 
forcible possession that lie instituted the pre
sent action. The courts below held that both 
parties had only proved an equivocal posses
sion and dismissed the plaint ill's action, or
dering that their rights should he fried ou 
pititoirc. Held, Fournier, .1., dissenting, that 
as plaint ill' had proved possession ultimo 
do mini for a year and a day. he should he re
instated and maintained in peaceable posses
sion of the land, and defendant forbidden to 
trouble him by exercising a right of way over 
tie* land in question, reserving to the latter 
his recourse to revendicate au /ntitoire any 
right he might have. Pinnonneault v. Hebert, 
xiii.. 45U.

12ti. .1 rli hi on dint urbaine — Ponxcxxory 
action — “ Poxxcxxion annale ” — Art*, fl-'ftl, 
and /< t '. ('. /’. A at un of iio**e**ion 
of a nr net o*i d meant landx—Houndary marl:* 
—Delivery of po**e**ion.]—In 181HI. < i. pur
chased a lot of land 25 feet wide, and the 
vendor pointed it out to him, on the ground, 
and shewed him the pickets marking its width 
ami depth. The lot remained vacant and un
enclosed up to the time of the disturbance, 
ami was assessed as a 25 foot lot to <1.. who 
paid ail municipal taxes and rates thereon. 
In 18»? the adjoining lot. which was also 
vacant and unenclosed, was sold to another 
person who commenced laying foundations for 
a building, and, in doing so. encroached by 
two feet on the width of the lot. so purchased 
by <;., who brought a possessory action with
in a couple of months from the date of the 
disturbance. Held, that the iiuxxcxxion an
nuli. required by article IWi of the Code of 
Civil Procedure, was sullieiently established to 
entitle the plaintiff to maintain his action. 
0autliicr v. Munion, xxvii., 575.

127. Municipal corporation—('onxtruction 
of nidewulk—Trcxpaxx- Action en borna ye— 
Petitory action—Amendment of pleading*—

See No. 171 infra.

20. Principal and Agent.

128. Sale of ijood*—Action by undincloncil 
principal Contract by agent Option /- 
take bill of lading or rcircigli—Deficient de
li eery- Pleading - Tender and payment into 
court—Acknowledgment of liability T.xtop- 
pcl.]—Action for .$."i.n.'!8.44, price of 81(1 tons. 
5 cwt. of coal sold by their agents T., M. iV 
Co. through a broker, a- per following note. 
“ Alessrs. T., M. iV < 'o. : I have this day sold 
for your account, to arrive, to the V. Iludon 
Cotton M ills Co., I lie Sill tons, 5 cwt. . . .
coajjier hill of lading, |K*r 1 Lake Ontario.' at 
$.'$.75 per ton of 2.24H Ills , duty paid. ex ship: 
ship to have prompt dispatch. Terms, net 
cash on delivery, or .'lit days adding interest, 
buyers’ option. Brokerage payable by you. 
buyer to have privilege of taking hill of lading, 
or lv-weighing at sellers’ expense." Defendants 
pleaded that the contract was with T.. M. & 
Co. personally, that plaintiffs had no action : 
that the cargo contained only 755 tons. 580

lbs. = $2.808.72, which they had offered T., 
Ai. & Co., together with the price of 10 tolls 
more to avoid litigation, in all .$2.800.72, 
which they brought into court, without ac
knowledging their liability to plaintiffs, and 
prayed dismissal of action as to any greater 
sum. Held, per ltitchie. C..I.. and Tascher
eau and <■ wyune, .1.1.. t Fournier and Henry, 
.1.1.. dissenting,> that it was unnecessary to 
decide the question as to whether the action 
could lie brought by the undisclosed principal, 
for by their plea of tender and payment into 
court the defendants had acknowledged their 
liability to the plaint ill's, although such ten
der ami deposit had I...... made " without ac
knowledging their liability." Per Strong. ,1. 
That the action by respondents < undisclosed 
principals! was maintainable.—Per Fournier 
and Henry .1.1., (dissenting!, that the action 
by respondents (undisclosed principals! was 
not maintainable, and that the apjiellants were 
not precluded from setting up this defence by 
their plea of tender and payment into court.— 
It was proved that defendants agreed to take 
the coal as per bill of lading without having 
it weighed. They, however, caused it to In- 
weighed in their own yard, without notice to 
the vendors, and the cargo was found to con
tain only 755 tons, 580 lbs. About three* 
weeks after having received the bill of lading, 
when called upon to pay, th<*> claimed a re
duction for the deficiency. Held, Fournier and 
Henry, JJ., dissenting, that defendants had 
no right to refuse payment for the cargo 
on grounds of deiiciem-y in delivery, consider
ing that the weighing was done by them in the 
absence of plain tills without notice to them, 
and at a time when defendants were bound 
by the option they had previously made of 
taking the coal in bulk. Judgment appealed 
from (2 1 for. <J. It. .'toil i affirmed. I . Jiuilon 
( otton Co. v. Canada Shipping Co., xiii., 4M.

21. Prohibition.

12». Uortyayt debt Collateral bond 
Poreelo* a re— Sale of land—Suit for rexidue 
of debt—Prohibition.

Sco Mortgage. 5».

22. Replevin and Revendication.

130. Replevin — Confunion of chattel* — 
Common property—Trcxpa**-—Title to land 
— Poxxcxxion—Unmarked log*.]—L. claiming 
lands under a paper title, built a barn and 
camp in 1875, commenced and continued log
ging all that winter and in subsequent years. 
In 1877 Md>.. setting up title under pre 
tended authority of a town-meeting, entered 
upon and cut trees on the lands and put tin 
logs, unmarked, on the ice outside and inside 
D.'s boom, mixing them with logs already < ill 
by L., in such a way that they could not be 
distinguished, in an action of replevin by I. : 
Held, that L.'s possession of the lands was 
sufficient to entitle them to recover, in the pre
sent action against the wrongdoer, all tie* 
logs cut on the lands.—Per Strong. J. When 
a party wrongfully commingles bis chattels 
with those of another, all the latter can r- 
quire is. that he should he permitted to Ink 
from the whole au equivalent in number aie. 
quality for those which lie originally possess. 
McDonald v. Lane, vii., 4152.
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131. Revendication — Replevin — Criminal 
Cuite, s. ôlô—Confinent ion of yarning instru
ments, moneys, etc.J- .Moneys were seized 
in a gaming liousu. under a warrant issued 
under s. 37."» of the Criminal Code, and con- 
liscntvd liy the judgment of a police magis
trate sitting in the City of Montreal. In an 
action against the Attorney-General to recov
er the moneys so seized : Held, per Strong. 
C.J.. that a judgment declaring the forfeiture 
of money so seized cannot he collaterally im
peached in an action of vendiention. O'Aril 
v. Attorney-Central of Canada, xxvi., 122.

132. Trust — Principal and agent — Ad- 
van a* to agent to bug goods—Trust goods 
mired with those of agent Replevin—Equit- 
able title.\—If an agent is entrusted by his 
principal with money to buy goods, the money 
will he considered trust funds in his hands, 
and the principal has the same interest in 
the goods when bought ns he had in the funds 
producing them.—If the goods so bought are 
mixed with those of the agent the principal 
has un equitable title to a quantity to he tiyken 
from the mass equivalent to the portion of the 
money advanced which has been used in the 
purchase, as well as to the unexpended bal
ance.—Under the present system of procedure 
in Ontario an equitable title to chattels will 
support an action of replevin. Carter v. Long 
it liisby, xxvi., 430.

133. Deposit of bonds us collateral—Re
ntrer y back upon performance of conditions— 
Right of trustee to revendieate—Interest of 
plaintiff.

Hec Principal and Agent, 10.

23. Right of Action.
134. Cheese factory supply agreement — 

»S'ale of personal rights—Prête-nom.— War
ranty—Deletion — Restitution de deniers — 
Hulk price—Arts, lôlü, lôll. iJ/«, C. C.j 
—•Respondent, owner of a cheese factory, 
made agreement with farmers by which the 
latter agreed to give the milk of their cows to 
no other cheese factory, lie subsequently sold 
in appellant, the factory and sous la simple 
garantie «A ses fuit et promesses, whatever 
l ights he might have under his agreement with 
the farmers, for the hulk sum of .$7,0(10. Ap
pellant assigned to R. the factory and the 
same rights, but excluding warranty, for 
•'>7,500. A company, subsequently formed to 
whom II. assigned the factory and rights, 
sued one of the farmers on original agreement 
for having sold milk to another cheese lac- 
lory, hul the action was dismissed on the 
ground that respondent could not validly as
sign personal rights he laid against the funn
els. Thereupon appellant brought action 
against respondent to recover the price paid 
lor rights which he could not assign. It was 
proved that although the price mentioned in 
the deed and paid was a hulk sum for the 
factory and the rights, the parties at the time 
valued the rights under the agreement with 
the farmers at .$5.01 Ml. and that the action was 
taken for the benefit of present owners of the
....... r.v. Held, affirming the Court ot Queen s
Heitvh. Strong and Fournier, J.I., dissenting, 
il : inasmuch as appellant, by the sale made 
to II.. had received full benefit of all that he 
hail bought from respondent and had no inter
est in tlie suit, he could not claim to he re- 
imhursed a portion of the price paid.—Per

Taschereau, J. If any action lay, it could 
only have been to set the sale aside, the parties 
being restored to the status quo anti if ii were 
maintained. Demers v. Diiliuime, xvi., Of ill.

135. Recovery of funds entrusted for invest
ment—Condition precedent -Limitation of ac
tion- Deiilcncc 'Transfer- Prête noin. Judi
cial admission.]—Money was entrusted to M. 
for the purpose of being invested in a land 
speculation, under special conditions, that were 
disregarded. A claim against M. therefor was 
transferred sous seing pi iré to .1.. who brought 
an action for the amounts so entrusted. Ob
jection was made that the transfer had not 
been proved. Held, that as it appeared that 
the transfer had lieen admitted l»y M., the 
transferee, even if considered a prête-nom, had 
sufficient interest to bring the action. Hoodie 
v. Jones, xix., 200.

130. Chattel mortgage — Mortgagee in 
possession—A egliyenee- Sale under powers — 
Practice—Assignmt nt for hi nt fit of creditors 
-Revocation <,/.) Tinier the provisions of R. 

S. O. c. 122. in order to enable the assignee 
of a chose in action to sue in his own name, 
the assignment must be in writing, but a writ
ten instrument is not required to restore the 
assignor to his original right of action.- Where 
creditors refused to accept the benefit of an 
assignment under It. S. O. c. 124. and the as
signor was notified of such refusal, and that 
the assignment had not been registered an ac
tion for damages was properly brought in the 
name of the assignor against a mortgagee of 
his stock-in-trade, who sold the goods in an 
improper manner. Rennie v. lllock, xxvi., 330.

137. Righit of action — Conveyance sub
ject to mortgage — Obligation to indemnify— 
Assignment of — Principal and surety—Im
plied contract.] — The obligation of a pur
chaser of mortgaged lands to indemnify his 
grantor against the personal covenant for pay
ment may be assigned even lie fore the insti
tution of an action for the recovery of the 
mortgage debt and. if assigned to a person en
titled to recover the debt, it gives the assignee 
a direct right of action against the person 
liable to pay the same. Maloney v. Campbell, 
xxviil., 228.

13S. Cancellation of contract — Fraud 
—Misrepresentation—Life insurance- - Wager 
policy — Endowment — /} (ho. J. c. jX, I 
i Imp. )—Return of premiums. | — If the bene
ficiary of a life insurance policy has no inter
est in the life of the Insured, has effected the 
insurance for his own benefit and pays all 
the premiums himself, the policy is a wagering 
policy and void under 11 (leo. 3. c. IS, s. 1 
(Imp. •. The Vet applies to an endowment 
as well as to an all life policy. Judgment of 
the Court of Appeal (2 Ont. U. R. 5301 
affirmed. In an action by the company for 
cancellation of tin* policy under said Act a re
turn of llu* premiums paid will not be made 
a condition of obtaining cancellation. Judg
ment of the Court of Appeal (2 Ont. L. R. 
550- reversed. Ha vies and Mills. JJ., dis 
senting. lirophy v. Xorth American Life .1#- 

1 sura nee Co., xxxii., 201.
130. Assessment of damages — Reservation 

; of recourse for future damages — Expropria
tion — Res judicata -- Right of action.] —■ 

| A lessee of premises used as an ice-house re 
] covered indemnity from the city for in- 
1 juries suffered in consequence of the expro-
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print ion of part of the leased premises and. 
in his statement of claim, had specially re
served the right of further recourse for dam
ages resulting from the expropriation. In an 
action brought after his death by bis universal 
legatee to recover damages for loss of the use 
of the ire-house during the unexpired term of 
the lease : Held, aHirming the judgment ap
pealed from, that the reservation in the lirst 
action did not preserve any further right of i 
action in consequence of the expropriation 
and. therefore, the plaintiff's action was prop 
erly dismissed by the courts below, as, in such 
cases, all damages capable of being foreseen 
must he assessed once for nil and a defendant 
cannot be twice sued for the same cause. 
The City of Montreal v. Met ice (.'10 Can. S. 
('. It. ."iS'J i, and Tin Chaudière Machine and 
Foundry Co. v. 'Tin Canada Atlantic Railway 
Vo. (33 Van. S. V. It. 11 • followed. A net il 
v. City of (Juibec, xxxiii., 347.

140. Leaned lands — Emphyteusis — In
juries to property — Trespass — Recovery of 
lands — Recovery of damagis — Legal and 
beneficial estates — Adding parties.]—Where 
lands have been leased tor a long term, 
amounting to an emphyteusis, the right of 
action au pititoirc for the recovery of the 
lands from a third party in adverse occupation 
lies in the lessor, and the action to recover 
damages for injuries caused to the leased lands 
lies in the lessee. Where the petitory action 
has been brought by the lessor with a demand 
for damages for injuries caused to the leased 
lands 'y the defendant, the lessee may be 
added, on application to amend, as a party 
plaint ill* to the action for the purpose of re
covering the damages. Massua ippi I alley Ry. 
Co. v. Reed, xxxiii., 457.

141. Policy for benefit of creditors — Con
tract with insured—Right of action.

Sec Insurance, Fire, 17.

142. Assignee in insolvency— Pleading -- 
Issue—Onus of proof—Insolvent Act of 1875.

See Insolvency. 4.

143. Assignment of inti rest—Collateral se
curity — Insurable interest — Concealment — 
Right of action.

Sec Insurance. Marine, 3(1.

144. Husband and wife—Liquidation of in
solvent estate—Deposits in bank—Recovery by 
heirs to succession of deceased wife.

See Principal and Agent. 20.

145. Subscription for shuns—Promotion of 
joint stock company—Hon ft fid< statement— 
Prospectus - Misrepresentation--Concealment 
—Deceit—Rescission—Spcci/ie performance— 
Damages—H'at'ecr.

See Company Law, 11.

14(5. Recovery of land—Joint tenants—Sur
vivorship—Life estate—Possession of tenant— 
Remainder—Statute of limitations.

Sec Title to Land, 70.

147. Curator to substitution—Money due by 
former curator—Intervention by plaintiff.

See Substitution. 1.

148. Preventing waste — Devise subject to 
charge — Legacy to survivor—Contingent in-

See Will, 28.

140. Sale of goods — Security—Simulated 
hypothec—Right of action.

See Sale, 32.

150. Substitute Right of action — Re
storation of land grue de substitution- t on- 
version by institute—Damages—Revendica
tion — Possession — Had faith — Evidence— 
Prescription- -Art. ddUti C. C.

Sec Substitution, 4.

151. Judgment creditor — Shareholder — 
Transfer of sliures—Evidence.

See Company Law', 44.

1(50. Provisions of will—Deferred distribu
tion—Premature action.

Sec Will, 20.

1(51. Money paid — Voluntary payment — 
Recovery lor benefit of creditors Insolvency 
of debtor—Action by assignee—Status.

Sec Payment. 3.

1(52. Insurance policy—Contract Mortgage 
elausi —Right of action by mortgagee.

See Insurance, Fire. 04.

24. Sure Facias.

103. Si-irc facias—Annulment of litters 
patent — Tender-- Concealment of material 
facts — Transfer of Crown lands.] - Held, 
Taschereau, .1., dissenting, that it is not neces
sary that an action for the annulment of lei 
ins patent should lie preceded or accompanied 
by tender or deposit of the dues paid to the 
Crown in order to obtain the issue of the 
letters patent. The (Jucen \. Montmimy, xxix.. 
484.

1(54. Service — Judgment by defuult —Op
position to judgment - Reasons o/ "Rici 
so ire " joined with “rescindant"—.4 rts. 10. 
,\'l et seg., J/S.I, J,sp. (’. r. P.—False return of 
service.J-—No entry of default for non-appear 
unco can be made, nor ex parte judgment ren 
tiered, against a defendant who has not been 
duly served with the writ of summons, a I 
though the paliers in the action may hav 
actually reached him through a person with 
u horn they were left by the bailiff. The pi 
visions of articles 483 and following •«! th- 
Code of Civil Procedure of Lower Canada i 
late only to cases where a defendant is legally 
in default to appear or to plead and lniv 
no application to an ex parte judgment ret 
tiered for default of appearance, in an acte 
which has not been duly served upon the tf 
fendant, and the defendant may at any tin 
seek relief against any such judgment, nr 
have it set aside notwithstanding that linn 
than a year and a day may have elapsed frm 
the rendering of the same, and without 
leging or establishing that lie has a good d 
fence to the action on the merits.—An oppos 
tion asking to have a judgment set aside, o 1
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1 lio ground that the defendant has not been 
duly served with the action, which also al
leges the defendant's grounds of defence upon 
the merits, should not be dismissed merely for 
the reason that the rescissoire has thus been 
improperly joined with the rescindant. Tur- 
cut to v. Dansereau, xxvii., 583.

20. Specific Performance.

105. For specific performance- Agreement 
to convey intercut in mine—Dismissal of ac
tion—Subsequent nuit—Agreement to trans
fer part of proceeda of ttulc of mine.

See ltKs Judicata, 3.

27. Suretyship.

100. Warrant!/—Suretyship— Recourue of 
su reties inter sc—Ratable contribution - 
Banking—Discharge of co-surety Reserve 
of recourse Trust funits in iiossission of a 
surety 1 rts. I l io. 1D.VJ V. < | Where one 
of two sureties has moneys in his hands to he 
applied towards payment of the creditor, he 
may he compelled by his co-surety to pay such 
moneys to the < rcuitor or i" the <o surety 
himself if the creditor has already been paid 
by him. Where a creditor lias released one 
of several sureties with a reservation of his 
recourse against the others, and a stipulation 
against warranty as to claims they might have 
against the surety so released by reason of the 
exercise of such recourses reserved, the credi
tor has not thereby rendered himself liable 
in an action of warranty by the oilier sureties. 
Macdonald v. Whitfield; Whitfield v. Mer
chants Bunk of Cumula, xxvii., 114,

1(57. Suretyship—Promissory note—Quali
fied indorsement.]—1i. indorsed two promis
sory notes, pour aval, at the same time 
marking them with the words " not negotiable 
and given as security.” The notes were in
tended as security to the firm of A. & It. for 
advances to a third person on the publication 
"f certain guidebooks which were to he left 
in the hands of the linn as further security, 
the proceeds of sales to be applied towards re
imbursement of the advances. It was also 
agreed that payment of the notes was not 
to he miuired while the books remained in 
the possession of the linn. The notes were 
protested for non-payment, and, A. having 
died. It. as surviving partner of the firm and 
nested with all rights in the notes, sued the 
maker and indorser jointly and severally for i 
the full amount. At the time of the action 1 

of the books were still in the possession 
"I It., and it appeared that he lmd not ren
dered the indorser any statement of the finan- 
11:11 situation between the principal debtor 
and the firm. Held, that the action was not 
based Upon tlie real contract between the par 
in ', and that the plaintiff was not. under the 
circumstances, entitled to recover in an action 
upon the notes. Held, further, per Sedge- 
""'k. .1.. that neither the payee of the promis
se! v note nor the drawer of a hill of exchange 
1 an maintain an action against an indorser, 
where the action is founded upon the instru
ment itself. Robertson v. Davis. xxvii., 571.

.1158. Construction of statute — 20 <£ 21 
: "'/■ c- 54. ». 12, (Imp.)—Application—Crim
inal prosecution — Embezzlement of trust 

S. c. D.—2

funds—Suspension of civil remedy—Stifling 
prosecution — Partnership.]- Tile Imperial 
Act. 20 iV 21 Viet. c. 54. s. 12. provides that 
" nothing in this Act contained, nor any 
proceeding, conviction or judgment to be had 
or taken thereon against any person under this 
Act. shall prevent, lessen, or impeach any re
medy at law or in equity which any party 
aggrieved by any offence against this Act. 
might have had if 1 his Act had not In<n passed 
• ■ . : and nothing in this Act contained
shall affect or prejudice any agreement entered 
into, or security given by any trustee, hav
ing for its object the restoration or repayment 
of any trust property misappropriated.” 
held, affirming the judgment of the Supreme 
Court of British Columbia, that the ( lass of 
trustees referred to in said Act were those 
guilty of misappropriation of property held 
upon express trusts. Semble, that tlie sec
tion only covered agreements or securities 
given by the defaulting trustee himself. 
Qua re,. Is the said Imperial Act in force in 
British ColumbiaV If in force it would not 
apply to a prosecution for an offence under 
li. S. C. e. If.l < The Larceny Act 1 c. 58. An 
action was brought on a covenant given for 
the purpose of stilling a prosecution for the 
embezzlement of partnership property under 
It. S. ( '. v. K54. s. 58, which was not re
enacted by the Criminal Code, IS'. 12. Held. 
that the alleged criminal act having been 
committed before the Cotie came into force, 
was not affected by its provisions and the cov
enant could not he enforced. Further, the 
partnership property not having been held on 
an express trust, the civil remedy was not pre
served by the Imperial Act. Major v. Me-

!• I'd. Suretyship - - Conditional warranty — 
\i,hei Possession 0/ .1,/. /yjy < r. |
—T. wrote a letter agreeing to guarantee 
payment for goods consigned on del credere 
commission to It., on condition that lie should 
he allowed, should occasion arise, to take over 
the goods consigned. Shortly afterwards the 
creditor, without giving any notice to T„ 
dosed the agency, withdrew some of the goods 
and permitted others to lie seized in execution 
and removed beyond the reach of T. The cre
ditor did not give T. any authority to take pos
session of the goods as simulated in the letter 
of guarantee. In an action by the creditor to 
recover the amount of the guarantee: ID Id, 
that the condition of the guarantee had not 
been complied with bv the creditor, and that 
lie could not hold the warrantor responsible. 
Brown v. Torrance, xxx„ 311.

28. Trespass.

170. Trespass by individual corporators —- 
Corporation suing numbers — R. S. V. S. 
(4th sir.) e. 23. s. 30 — Pleading — Stay of 
proceedings.] — Defendants, while trustees of 
a school section, entered upon the school plot 
of their section, removed tin* school-house from 
its foundation and destroyed a portion of tin* 
stone wall. Subsequently their successors as 
trustees brought action for trespass gun re 
clausum fregit and de bonis asportatis against 
them for injury to the school-house, the prop
erty of the section. The defendants pleaded 
justification, asserting that the acts were 
legally performed h.v them in their capacity of 
trustees. Sub-section 4 of s. 30. c. 23, It. S. 
N. S. (4 svr. I, declares that the silc-, for

c
$
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school-houses shall be defined by the trustees, 
subject to the sanction of the three nearest 
commissioners residing out of the section. In 
this case the sanction of the three nearest 
commissioners was not obtained. On appeal 
from rule of Supreme Court of X. S., setting 
aside u verdict for plaintiffs: Held. reversing 
the court below, tluit under c. 23. It. S. X. S. 
It ser. i, tin. defendants were not authorized 
to remove the school-house from its site in t lie- 
manner mentioned: that defendants having 
subsoil neatly abused their right to enter upon 
the lands of the corporation by an overt act 
of siidliation, the plaintiffs, who art a - orpor 
ate body identical with the corporation which 
existed at the time of the trespass, can main
tain trespass against the defendants for tin- in
jury done to the corporate properly. That 
when an action is brought in tin- name of a 
corporation without due authority, it is not 
sufficient for I lie defendants to plead that the 
plaintiffs did not legally constitute the cor
poration, but in such a case defendant* ought 
i" apply to the summary jurisdiction of tin- 
court to stay proceedings. Pietou School 
Trustees v. t'anitron, ii„ HIM).

171. Municipal corporation — Construction 
vf sidewalks —Trespass — Action ni bornage
— Petitory action - Amendment of pleadings
— Practice — it. 8. C. c. 135, s. 05. j — The 
plaintiff brought action i-> recover the 
value of n strip of land of which the de
fendant was illegally in possession. The courts 
below dismissed tin- action on the ground that 
the proper remedy was by action ni bornage 
or au p.titoire. In order to cease litigation the 
Supreme Court of Canada, without directing 
any amendment of the pleadings, reversed the 
judgments of the Courts below, directed that 
the record should he remitted to the trial court 
for tin- purpose of ascertaining the extent of 
the property affected by the trespass and or
dered the restoration thereof to the plaintiff. 
Burland v. City of Montreal, xxxiii., 373.

17-, Trespass — Constructions on public 
property—Lung user—Damages—Right to in
demnity.

Bee Estoppel, 1.

173. Trespass — Fishery officer—Riparian 
owner—Notice—C. B. A . It. ec. Hit, DO.

Bee Fisiiehiks, 3.

174. Use and occupation—Tenants in com
mon—Trespass—Mesne profits—Parties.

Bee Ejectment, 2.

170. Staking mineral claims—Placer mining 
—Hydraulic, concessions Annulment of prior 
lease I oluntts r plaintiff—Right of action— 
Btatus of adverse claimants—Trespass.

Bee Mines and Minehals, 14.

170. Railway embankment — Trespass — 
Nuisance — Continuing damages — Right of

Bee Nuisance, 7.

177. Location of railway line — Fencing— 
Boundaries Adverse possession—Tenant by 
suIfranee—Riparian righta—Prescription.

Bee Railways. 152.

21). Trover.

178. Trorcr — Delivery of cargo — Lien for 
freight—Storage—Charter party.

Bee Carriers, 23.

30. Warranty.

170. Warranty — Proceedings taken by 
warrantee In fore judgment on principal de
mand.| — It is only as regards the princi
pal action that the action in warranty is an 
incidental demand. Between tin* warrantee 
and tin- warrantor it is a principal action, and 
mav be brought after judgment on the princi
pal action, and tin- defendant in warranty lias 
no interest to object to the manner in which 
lie is called in where no question of jurisdic
tion arises and lie suffers no prejudice there
by. But if a warrantee elect to taki proceed
ings against his warrantors befoi lie lias 
himself been condemned he does so at Ids 
own risk, and if an unfounded action lias 
been taken against the warrantee, and the 
warrantee does not get the costs of the notion 
in warranty included in the judgment of dis
missal of the action against the principal 
plaintiff, he must hear tin* consequences. 
Archbald v. dcLisle; Baker v. dcLisle; Mowat 
v. de Lisle, xxv., 1.

180. Action en garantie—Warranty—Délit.
Sec Warranty. 3.

181. Deed of lands—Possession—Vendor and 
purchaser—Avau isitire prescription—Tenant 
by suffruncc—Estoppel.

See Railways, 152.

31. Other Cases.

182. Counsel fee—Right of action—Qtian 
turn meruit—Lex loci.

Sec Counsel.

^ 183. Remedy at law—Bonus by-law—Man- 

Bee Municipal Corporation. 37.

184. Ejectment — Suit by devisee of mort 
gaged land—Statutory title—Title under fore
closure.

Sec Title to Lands, 05.

185. Confessoria servitutis — Demolition of 
works—Art. 557 C. C.—Damages.

Bee Servitude, 1.

180. Personal injuries—Death of plaintiff- - 
—New cause of action—Abatement.

See Appeal, 1.

187. Promissory note —Identity of payee— 
Incorrect designation—Evidence.

Sec Bills and Notes, 17.

188. Damage—“ Reasonable expenses "—A*. 
S. X. «S'. (4 ser.) c. '3D. s. 1» — Contract - 
U rongful dismissal—Remedy—Mandamus.

Bee Municipal Corporation, 158.
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1st». Sale of land — Collection of price 
on delivery of dte>l —• JVt’io agreement Kith 
agent—Might of action.

Sec Contract. 128.

190. Tender by firm — Alteration of speci
fication and conditions—-Might of action by 
member of firm.

See Contract, 258.

191. Contract sale—Contre lettre—Princi
pal and agent — Construction of contract — 
Actio Mandata Contraria.

See Contract, 227.

192. Premature action — Contract for 
sale of timber—Dcliviry—Time of payment.

See Contract, 212.

195. Municipal corporation—Wafer com
missioners—Statutory body — Powers—Con
tract—37 1 "ici. e. VJ {Ont.)—Might of action. 

Sec Municipal Corporation, 05.

194. Pledge. — lie posit with tender — For
feiture—Urea oh of contract- Damages—Set- 
off—Restitution of thing pledged—.iris. PJI1G 
et seq. C. C.—Might of action.

Sec No. 49 ante.

ADJUSTMENT.

Sec Insurance, Marine.

ADMINISTRATION.

1. Administratrix purchasing estate—.4*- 
sets sufficient to pay incumbrance—Parol 
agreement to sell land—Compensation for 
land expropriated—M. S. A. S. ( J ser.) c. .III. 
x. .J0—Married woman.]—About 1857 McM. 
devised lus lend to his wife for life with re
mainder to M. K. Administration with the 
will annexed was granted to the widow. At 
tlir testator’s death the lands were mortgaged 
for £150. in n suit after testator’s death, a 
foreclosure was obtained, and the property 
'"Id. and purchased by the administratrix for 
£905. Administratrix received personal as
sets of the testator sufficient to have* paid off 
the mortgage, had she chosen so to apply 
them. The sum of £725 was lent to the ad
ministratrix by A. K. The administratrix 
then sold the property to the public authori
ties for £1,750. out of which she paid A. K. 
tiuo. From 1858 A. K.. with the leave of 
the administratrix, occupied *4 of an acre of 
the land, until ejected in 1S75. under expro
priation. the commissioner taking in all 5 
acres 5-lOths of this property, the balance be- 
in. in the occupation of M. K.. and her hus
band (the appellants I. These 5 acres 5-10ths 
were appraised at $2,310, which was paid 
into court. A. K. claimed title to the whole 
land taken under parol agreement, that she 
should have it in satisfaction of £525, the 
residue unpaid of the loan, and obtained a 
rule nisi for the payment to her of the $2.510, 
awarded as compensation. In May, 1872, the 
administratrix executed an informal mstru- 
uiout under seal, purporting to be a lease of 
lier life estate to the appellants in the whole 
property, reserving a rental of $80 a year and

liberty to occupy two rooms in the dwelling 
house. On motion to make this rule absolute, 
affidavits were filed, including those of ap|iel- 
lants. On the 18th January, 1875, the mat
ter was referred to a master to take evidence 
and report thereon, subject to being modified 
by the court or a judge. The master reported 
that the appellants hud the sole legal and 
equitable rights in the property. On motion 
to confirm that report, the court made an 
order apportioning the $2.310 between A. K. 
and the appellants, the former being declared 
entitled to he paid $1,015.01, and the latter, 
on filing the written consent of the widow, to 
the residue of the $2,310. Held. on appeal, 
1st. That the administratrix, having personal 
assets of the testator sufficient to discharge 
the mortgage, was bound in the due course 
of her administration to discharge said incum
brance, and that the parol agreement made 
by her with her daughter was null and void. 
2ndly. That when the land is taken under au
thority similar to U. S. N. S. (4 ser.), c. 30, 
s. 40, et seq., the compensation money, as re
gards the capacity of married women to deal 
with it, is still to lie regarded in equity us 
land. Kearney v. Kean, iii., 332.

2. Payment of claim against estate—Death 
of administrator—Administration de bonis 
non—(. nudministcrcd asset. |—If an admin
istrator. on ctimiietent advice, pays a claim 
bond fide made against the estate, the money 
paid is not on his death, even though paid 
under a mistake in law, an unadministered 
asset so as to vest in an administrator de 
bonis non a right of action to recover it 
hack. Mayhew v. Stone, xxvi., 58.

3. Building Societies — Participating Bor
rowers— Shareholders—C. S. !.. C. e. till
z«v I iet. t D. i c. 84 Liquidation 

Expiration of classes—Assessments on loans 
— .Notice of — Interest and bonus—Usury 
laws—C. S. C. e. 58—.Irt. /785 C. C.—Ad
ministrators and trustees—Sales to—Prito- 
nom—.lrf. /.J8.J C. C.

See Building Society, 3.

4. Fraudulent conversion— Past due bonds 
—Sivurities transferable by d< livery—Estop
pel—Imidied notice — Innocent holder for 
value—( om menial paper.

See Pledge, 7.

5. A ova Scotia Probate let—M. S. A’. S. 
(5 ser. ) c. WO. and 5/ \ iet. ( Y.N. ) e. Hi 
—License to sell lands—Estoppel—Mes judi-

See Res Judicata, 10.

And see Account—Curator—Executors 
and Administrators — Insolvency—Pro
rate and Admin i strati on -Trust—Will.

ADMIRALTY LAW.

1. Collision — Aegligcncc — Rule of the 
road—Steamer—Sailing vessel — Opinion of 
assessors—Delegation of judicial powers.]— 
In a case of collision, the marine protest by 
the captain of the schooner stated that the 
cause of the accident was that the steamer’s 
wheel was put to port when it should have 
been put to starboard just before the collision. 
The action was twice tried, the first trial 
having been set aside on the ground that the
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judge by adopting the opinion of the asses
sors. lin'd delegated bis judicial functions (111 
Out. App. It. litis i. The second trial result
ed in a verdict for the plaintiff, which was 
affirmed by the Court of Appeal for Ontario. 
The Supreme Court of Canada affirmed the 
judgment df the Court of Appeal, sustaining 
the plaintiff's verdict, and dismissing the ^ap
peal with costs. Vullirr v. Wright, xxiv., 714.

2. Call in ion—Utiles of the road—\ arrow 
channel—Rules of navigation- If. S. ('. c. 
7.';. x. . arh. in. Ui. /-S’ W. 21. 22. and 23—
“Crossing” ships — “Mailing” ships — 
“Passing” ships—Breach of rules — Pre
sumption of fanll — Contriliulorn nigligenev 
—Moielg of damages—dli <0 .17 I iet. (Imp.), 
r. X>. x. Il— Mann livres in " agon g of eolli- 
sion.”] — If two vessels approach each other 
in the position of " passing " ships (with a 
side light of one dead ahead of the other), 
where unless the course of one or both is 
changed, they will go clear of each other, no 
statutory rule is imposed, hut they are gov
erned by the rules of good seamanship.—If 
one of two " passing " ships nets consistently 
with good seamanship and the other persists, 
without good reason, in keeping on the wrong 
side of the channel; in starhoarding her helm 
will'll it was seen that the helm of the other 
was hard to port, and the vessels rapidly ap
proaching ; and. after signalling that she was 
going to port, in reversing her engines and 
thereby turning her how to starboard, slm is 
to blame for a collision which follows.- The 
non-observance of the statutory rule (art. IS i, 
that steamships shall slacken speed, or stop, 
or reverse, if necessary when approaching an
other ship, so as to involve the risk of a col
lision. is not to lie considered as a fact con
tributing to a collision, provided the collision 
could have been avoided by tin* impinging 
vessel by reasonable care exerted up to the 
time of the collision.—Kxcusahle manu-uvres 
executed in “agony of collision " brought 
about by another vessel, cannot be imputed as 
contributory negligence on the part of the 
vessel collided with. -The rule that in narrow 
channels steamships shall, when safe and 
practicable, keep to the starboard ( art. 21 ). 
does not override the general rules of naviga
tion. The l.ererington, ill 1*. 1 *. 1171 fol
lowed. The I'uha v. McMillan, xxvi.. 661.

3. Collision — Appreciation of evidence— 
Findings i,f fact Appeal - Proper naviga
tion — Xegligent lookout- Anchor light.]- 
In an action claiming compensation for loss 
of the fishing schooner “ Carrie 10. Suywnrd ” 
by being run into and sunk while at anchor 
by the “ Reliance " the decision mainly de
pended on whether or not the lights on the 
lost schooner were burning as the admiralty 
rules required at the time of the accident. 
The local judge gave judgment against the
“ Reliance. //</</. that though the evidence . 
given was contradictory, it was amply suffi- j 
dent to justify the said judgment which 
should not. therefore, he disturbed on appeal. 
Santanilerino v. \ a avert 123 Can. S V It. ' 
14.11. and The I illage of llranhg v. Ménard 
(31 Can. S. C. It. id), followed. -S'c/ir. Re
liance v. Council, xxxi., 658.

4. Collision—Ship at anchor—Anchor light 
—Lookout- Weight of evidence — CredibiTitg 
—Findings of trial judge—SegligcnecA—The
S. S. " Lake Ontario” was proceeding in 
charge of a pilot to her dock in Halifax 
harbour, N. S., on a blustery night in

I January. l'.MM), came in collision with and 
! sank appellant's coal barge " A. I,. Taylor "
[ lying at anchor north of George's Island. 

The S. S. had signalled by guns and whistles 
for a medical officer at the quarantine grounds 
before the collision and her officers and crew 
testified lhat they were alert, anxiously work
ing the S. S. through anchored vessels in the 
darkness and blustery weather and came sud
denly upon the “Taylor” and that no lights 

; were seen on her. 'I lie barge caretaker, who 
1 was not on deck at the time, swore that a pro- 

per anchor light was burning on the barge, 
his statement being corroborated by the captain 
of a schooner lying close by and by several 
boatmen and labourers on the wharves. The 
trial judge accepted the evidence of the de
fence as correct and found that the collision 
and loss wore wholly attributable to negligence 
of the “Taylor” in failing to have an anchor 
light and to keep a sharp lookout, and dis
missed the action. On appeal the Supreme 
Court of Canada affirmed the decision at the 
trial l 7 Kx. •It. 4031. Dominion Coal Co. 

i v. N. S. Lake Ontario, xxxii., .707.
.7. Collision I ndue speed Ship in de

fault Rule Hi Xnvigation during fog.] 
The judgment appealed from 17 Kx. C. It. 
3!>01 decided that the “ Pawnee ” a steamship, 
was wholly to blame for colliding with the 
schooner “ Itolaml ” in a thick fog near the 
entrance of St. John Harbour, X. It., in July. 
1001, and awarded damages to the owner of 
the schooner. It was held that on hearing 
fog signals sounded by the schooner, the S. S. 
should have stopped her engines as far as 
possible and navigated with caution till 
danger of collision was past and that, having 
neglected these precautions, she was wholly m 
blame, tin appeal the Supreme Court Miir 
ouurd, J., dissenting i, affirmed the principle 
of the trial court decision hut reduced the 
damages and allowed no costs on the appeal 
S. S. “ Pawnee” v. Roberts, xxxii., 501».

6. Admirait g lair- - Xarigation— Xu mm 
channels- White lair.” r. 2\ - Right m 
nail -Meeting ships - - Collision.] — Rule “I 

! of the " White law” governing navigate 
I in I'nited States waters provides •• th.n 

in all narrow channels where there is a vin
rent, and in the rivers St. Mary. St. Clair. 
Detroit, Niagara, and St. Lawrence, when 
two steamers are meeting the descending 
steamer shall have the right of way and shall, 
before the vessels shall have arrived within 
the distance of one-half mile of each otic r. 
give the signal necessary to indicate whi 
side she elects to take.” Held, that this n ' 
has no reference to the general course of ves
sels navigating the waters mentioned hut a,' 
plies only to meeting vessels. Therefore, a 
steamer ascending the St. Clair with a t ' 
was not in fault when she followed the cus
tom of up-going vessels to hug the I'nited 
States shore.—The ” Shenandoah " with 
tow was ascending the St. Clair River in n 
fog hugging the I'nited States shore. Tl 
"Carmona" was coming down the river and 
they sighted each other when a few hundred 
yards apart. They simultaneously gave 
port and starboard signals respectively mil 
the port signal was repeated by the "Car
mona.” The "Shenandoah” then gave the 
port signal and steered accordingly. The 
“ Carmona,” thinking there was not room to 
pass between the other vessel and one Ring
at the elevator dock, reversed her eng.....
She passed the "Shenandoah” but on g--mg 
ahead again collided with the vessel in low.
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Held, reversing the judgment of tin* local 
judge (8 Ex. ('. It. li. thaï the "Shenan
doah ” was not in fault, and that as the local 
judge lmd found the "( 'arnionn ” not to hlame, 
and as her captain's error in judgment, 
if it was such, in thinking lie had not room 
to pass between the two vessels was commit
ted while in the agonies of collision, his judg
ment as to her should he affirmed. Davidson 
v. Georgian Hay Xuviyation Vo. ; The Shenan
doah anil 'The Crete. XXXliL, 1.

7. Renoue of stranded rennet — Salvage —
Sine lut agreement [et ion by agents—Parties.

Sec Shipping, 5.

8. Collision— Steamship—Dcfcetire steering 
apparatus—Xegligvnce- (Question of fait.

Sec Appeal, 227.

!l. Seal Fisher g ( Xorth Pacific) Act, JSH3, 
36 ((• 37 I iet. e. .id [Imp. I. ns. I. 3. anil — 
Judicial notice of order in council thereunder 
—Protocol of examination of offending ship 
bg Russian war vessel—Presence within pro
hibited zone Itona tides—Statutory presump
tion of liability—Evidence—Question of fact. 

Sec Evidence, 102.

ADVOCATE.

1. Riaht of action for fees — Retainer — 
Refresher—Lex loci.

Sec Counsel.

2. Purchase of litigious rights—Champerty 
—Collusive judgment.

See Title to Land, 131.
And see 13 a it—Solicitor.

AFFIDAVIT.

1. Manitoba Xcirspapcr Art—Joint stock ; 
company Corporate proprietor — Affidavit 
or affirmation - Commissioner—Presumption 
of authority — Persons haring religious 
scruples. I — The Act respecting newspapers 
(TiO Viet. c. 23 (Mnn.ii, provides that no 
person shall print or publish a newspaper 
until an affidavit or affirmation, containing 
such matter as the Act directs is deposited 
with the prothonotary of the court and that 
Mich affidavit or affirmation may be taken be
fore a justice or commissioner. Held, that 
such affidavit or affirmation, if a corporation 
is proprietor of the newspaper, may be made 
by the managing director : that there is an 
option either to swear or affirm and the right 
to affirm is not confined to members of certain 
religious bodies or jierson.-i having religious ; 
scruples; and that if the affidavit or affirma
tion purport to have been taken before a 
commissioner his authority will lx1 presumed.
' Inlown v. Manitoba "Free Press'’ Co., xx., 

43.

2. Mines and minerals — Adverse claim— 1 
I'pnn of affidavit — Right of action — Condi- , 
lion precedent Blank in jurat—R. S. It. ! 
« ■ 11 Sim c. 133, .V. 37—R. S. It. C. (IS97)
<*. .1, .1. ltl—61 Viet. c. 33, S. !> (B.C.)—It. V. ■■ 
Supreme Court Rale )/.j of I Silt). \—The jurat j 
to an affidavit filed pursuant to s. 37 of the I

It. C. “ Mineral Act ” did not mention the 
date upon which the affidavit had been sworn. 
Ihld. that the absence of the date was not 
a fatal defect, and that, even if it could be so 
considered at common law, such a defect 
would he cured by the “ British Columbia 
Oaths Act’’ and the British Columbia Su
preme Court Buie 413 of IN!HI. Paulson v. 
Beaman, et al., xxxii., U."iô.

3. .Vovu Scotia Bills of Sale Act—Regis- 
t ration —Defect i ve j a ra t.

Sec Bill of Sale, 1.

3. Bona fides•—Statutory form — Attesting

Sec Bill of Sale, 2.

5. Chattel mortgage —- Compliance with 
statutory form- If. S. X. S. |.j scr.] c. Il J,
«. 4.

Sec Chattel Mortgage, 5.

6. Controverted election—Status of peti
tioner — Certified copy of voters' list Im
print of Queen's Printer Evidence Form 
of petition Jural on affidavit of verified- 
tion—Prcliminary objeclions.

See Election Law, 2.

AFFIRMATION.

Sec Affidavit.

AFFREIGHTMENT.
Charter party — Contract — A cifiiycnrc — 

Stowage—Fragile goods—Bill of lading— 
.Notice—Acts 16V,. 1670, 1676, JJSJ, .id'JO, 

3', 13, 3',3't. J',17, V. V.—Fault of ser-

Scc Carriers, 4.
And see Charter Party -, Shipping.

AGENCY.

1. Insurance agent- Duty towards com
pany—Acting for rival company—Divided 
interests—Dismissal.] — Acting as the agent 
of a rival insurance company is a breach 
of an insurance agent's agreement. " to fulfil 
conscientiously all the duties assigned lo him. 
and to act constantly for the best interests 
of” his employer, and is sufficient justification 
for his dismissal. Judgment of the Court of 
Appeal for Ontario 122 Ont. App. K. lONi, 
affirmed. East mure v. Canada Accident .In
surance Co., xxv., OUI.

2. Bona fides — Chattel mortgage — Com
pliance with statutory forms.

Sec Chattel Mortgage, 0.

3. Agent of creditor — Obtaining payment 
from debtor— False representation—Fraud— 
Ratification—/ndietablv offcnec.

Sec Debtor and Creditor, 17.

4. Sale of goods — Sale through brokers — 
Authority of brokers—Acquiescence.

See Principal and Agent. 8.
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5. Railway company Carriage of goods-- 
Connecting Unix- Authority of agent.

Hoe Contract, 17.

«!. I nsii ran rt company— (lateral manager— 
Medical uamincr \grceinent with Author
ity of manager.

See Contract, 18.

7. Insurance company—Authority -Waiver.
See l'UlXClVAL AND AuENT, 20.

8. Supreme Court agents—*•Agent's hook " 
—S. C. Rule III.

See Practice of Supreme Court. 45. 
And see PRINCIPAL AND AtiKNT CONTRACT.

AGREEMENT.

1. Ronds In hi as collateral—Performance 
of condition Right to recover possession -— 
Revendication by trustee.

See Principal and Agent, 11).

2. Waiver of distress—Landlord's agree
ment—(Juarantev on hired furniture.

See Landlord and Tenant, 8.

3. Sale of land—Vendor and purchaser— 
Agreement to sell Title under will—Restric
tion— Part performance Special legislation- - 
Compliance Willi terms of.

Sec Specific Performance, 5.

4. Charge upon lands—Mortgage—Statute 
of Frauds - -Registration.

Sec Mortuaue, 25.

5. \ <ndor and purchaser- \greemi at for 
sale of lands—Assignment by rendit -Princi
pal and .surely—Deviation from terms of 
agreement Hiring time — l reditor depriving 
surety of rights Stent dealings with prin
cipal Release of lands Arrears of interest— 
A ovation- Discharge of surety.

See Principal and Surety, 4.

(5. Municipal corporation—Ify-law Assess
ment—Local improvements Agreement with 
owners of property—Construction of subway 
—Rent fit to land.

See Municipal Corporation, 28.
And see Contract.

AIMABLES COMPOSITEURS.

Setting asitle award- Art. Id'/ti V. C. P. 
Sue Arbitrations. 52.

ALIAS DICTUS.

Indictment for murder — A antes of de
ceased— Fvidenee— I ariuncc.

Sec Criminal Law, 0.

ALIMENTARY ALLOWANCE.

1. .1 ppeal - Jurisdiction Future rights 
- -Alimentary allowance— R. S. C. e. I là. s. 
2!l, s.-s. J; J.) <(• ôô Viet. c. dô. s. ii; 5U 1 ict. c.

s. 2.] Actions or proceedings resiiecting 
disputes us to mere personal alimentary pen 
sions or allowances do not constitute con
troversies wherein rights in future may lie 
bound within the meaning of the second sub
section of the twenty-ninth section of 11 The 
Supreme and Exchequer Courts Act" as 
amended, which allows appeals to the Supreme 
Court of Canada from judgments rendered in 
the Province of (jttehec in cases where the 
controversy relates to "annual rents or other 
matters or things where rights in future might 
lie hound." Muefarlane v. Leeluire, (15 Moo. 
P. C. 1811, distinguished ; Sauvageau \. 
(Juuthier, L. It. 5 P. C. 4114 ), followed. La 
Ran quo tin Peuple v. 'J nil tier, xxviii., 422.

2. Appeal — Jurisdiction — Appealable 
mimiiiii Futuro rights [him iihu y allow 
a nee—" Other mutters and things.”

See Appeal, 74.

3. Will — Construction of—Donation - 
Partition per stirpes or per eapila- I siifrutl 
- Accretion between legatees.

See Substitution, 5.

1. .4ppeal—Jurisdiction—.1 ppeala ble a moun l 
Monthly allowance—Future rights.

Sec Appeal, 78.

ALLUVION.

Sec Title to Land.

ALVEUS.

Accretion to riparian lands—Gradual and 
imperceptible additions - Right of access 
Statutory extinction of right of way—Pubic

See Title to Land. 32.

AMENDMENT.

Sec Appeal—Pleaih.no—Practice.

ANCIENT LIGHTS.

See Easement.

ANNUITY.

Annual rents—Rentes foncières—R. S. < . c. 
1S5, s. 2!) (Hr) —Jurisdiction—Future rights. 

See Appeal, 44.



45 APPEALS TO THE SVl'IŒME COURT. 40

APPEALS TO THE SUPREME 
COURT.

1. Abatement OF APPEAL, 1.
2. Appeal Bonp. 2-1 i.
3. Application or Statutes, 7-10.
4. Aruithation ami Awahph, 11 1(1.
5. Certiorari, 17.

Controversy Involved, 18-101.
7. Court Appealed from, 102-115.
8. Criminal Appeals, 110-118.
0. Cross-appeals, 110-120.

10. Death of Parties, 127-128.
11. Discretionary Orders, 120-142.
12. Election Appeals, 143-155.
13. Final .Tvdomexts, 150-201.
14. Findinos in Courts delow, 202-273.
15. Habeas Corpus, 274-280.
10. Injunction, 281.
17. Insolvency, 282.
18. Jurisdiction. 283-308.
10. Leave to Appeal, 300-340.
20. Legislative Jurisdiction, 341-343.
21. Mandamus, 344.
22. New Grounds Taken on Appeal, 345-

305.
23. New Trials, 300-377.
24. Non Pros. Judgments, 378-380.
25. Notice of Appeal, 381-383.
20. Petition of Right, 384.
27. Precedent. 385.
28. Privy Council, 380-380.
29. Procedure in Courts delow, 390-404.
30. Quorum of Supreme Court, 405-407.
31. Quo Warranto, 40S.
32. Kigiit of Appeal, 400-421.
33. Stay of Proceedings, 422-424.
34. Time for Appealing, 425-435.

1. Abatement of Appeal.

1. Abatement of appeal -Death of plaintiff 
- - Actio personalia moritur earn permuta 
I.uni Campbell's 1 < / 1 '. S. \. It. <. 8(1.1
p.'s action against » railway conductor for in
juries received in attempting to hoard a train 
mill alleged to have Iiocii paused hy tlie negli
gence of the conductor in not bringing the 
train to a standstill, was nonsuit, and. on 
motion to the full court, the nonsuit was set 
aside and a new trial ordered. Between ver
dict and judgment ordering new trial. I*, 
died, and a suggestion of his death was en
tered on the record. On appeal from the or
der of the full court : livid, tlmt under 
Lord Campbell's Act, or the equivalent sta
tute in New Brunswick, an entirely new 
cause of action arose on the death of P., and 
ilie original action was entirely gone and 
could not lie revived. There being no cause 
before the court, the appeal was quashed 
without costs. White v. barker, xvi., 000.

2. Appeal Bond.

2. Prosecution — i'onn of bond — Objec
tions — Application in chambers to dismiss —

Wuivcr,]—The bond for security for costs of 
ap|iea| to the Supreme Court should provide 
for the prosecution of the appeal. Objections 
to the form of the bond should he taken by 
application in chambers to dismiss the appeal, 
and if not so made ohjeetions will lie held m 
have been waived. Whitman v. t nion Hank 
of Halifax, xvi., 410.

3. Security llond Parties interest! d 
Quoshiiiy appeal.] Where tile bond for se
curity of costs of appeal has not lieen given 
to the parties really interested in the appeal 
and before ihe court, the appeal will not lie. 
Scam null v. daines, xvi., 503.

4. Security for costs —■ Condition pr< 
cedi ill In appeal.] -Kxeept in eases specially 
provided for, no appeal can lie heard by the 
Supreme Court unless security for costs has 
been given as provided hy 11. S. C. e. 135, 
s. 40. In it Culian, xxi., 100.

5. Security for costs Appeal hi Su- 
p re hi i Court - \inoiiiit of bond] -Per Osier. 
J. The court has no discretion to increase 
the amount of security on an appeal to the 
Supreme Court of Canada, fixed by B. S. C. 
e. 135, s. 40, at $500, because of the number 
of respondents. Archer v. Sr rira, xii.. Ont. 
I*. B. 472.

0. It mid oil appeal St partite is sut s — 
\innher of rtspuudcnts.\ l'pun application 
to file bond of security for costs of an appeal 
to the Supreme Court of Canada, several re
spondents who had appeared separately in the 
Superior Court and in the Court of Appeal, 
urged that they were respectively entitled to 
separate security bonds for each of four ap
pellants. i.c. four bonds of Kô<in each. 
Held, ptr Hall. .1., that leave to appeal should 
he granted on the furnishing of a single bond 
for 85»mi. Archer v. Si rmi t 12 Ont. 1*. B. 
472 i followed. It unstick Muvhine Co, v. Polk, 
Q. B. 0 Q. 1$. 355.

3. Application of Statutes.

7. Jurisdiction - Ifiyht to appeal antler 
US \ h i. e. II. ss, .Hi. Sil .1 atlyini nIs prior to 
establishment of Su prime Court of Camilla.] 
—-The Supreme Court of Canada cannot en
tertain appeals from judgments signed, en
tered or pronounced prior m lltli January. 
1S71i. when its judicial functions took effect 
hy proclamation under s. SO of the Supreme 
and Exchequer Courts Act. and no court pro
posed to lie appealed from, nor any judge there
of. call, under s. 20 of the Act, grant leave to 
appeal from anv such judgment. Taylor v. 
The Queen, i„ 05.

S. Itiylit of apptat 5.1 1jet. e. d'i—
Construction of.j By 54 <fc 55 Viet. v.

."> (D.i. passed on 30th Septcndier. 
1801, the Supreme Court of Canada c an hear 
appeals from the Court of Review " where and 
so long ns no appeal lies from the judgment 
of that court when it confirms the judgment 
rendered in the court appealed from, which 
hy the law of the Province of Quebec is ap
pealable to I lie Judicial Committee of the 
Privy Council.” The judgment was delivered 
by the Superior Court on 17th November. 
1801, and affirmed unanimously hy the Court 
of Review, on 20th February. 1802. which lat
ter judgment was hy the law of Quebec ap
pealable to tlie Judicial Committee. Plaintiff's

c%
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net ion was instituted on the 22nd November. 
1NÎMI, and was standing for judgment in the 
Superior Court ill June. ISIU. (hi uii]M>ul 
from tin- Court of lteview respondent moved

*' lul *^ll‘ " .lilt of jlirisdirl inn.
II< hi, Taschereau and Gw.vnne, J.I., dissent - 

.that the_ right of appeal given by 54 & 
\ iet. e. 25, did not extend to cases stand 

mg for judgmei-t in the Superior Court prior 
to the passing of that Act. Couture v. Uou- 
ehard Cd\ Can S. C. It. INI ». followed. 
— //</'/. per Fournier. J. That the statute is 
not applicable to cases already instituted or 
pending before the courts, no iqieeinl words 
applicable to cases already instituted or to 
that cjli-ct being used. William* v. Jrvim,

•*. Right to ai>in nl in thitnrio ruses tin ,(• 
CI I ill. e. .1') /{it riiMin it in legislation - -
Pending dises. I -The Act tHI and til Viet. e. 
.‘54. which restricts the right of appeal to the 
Supreme Court in cases from Ontario, as 
therein specified. d<s-s not apply (o a case in 
which the action was pending when the Act 
fit me into force, although the judgment di
rectly appealed from may not have been pro
nounced^ until afterwards, Hyde v. Lindsay,

It». Construction of statute -Apiallatc jur
isdiction—i'oiirt of Review—Art. ]■! C P. (J. 
—Ô4 <t 5J I iet, c. dû, s. tl.

Sec No. 2811 infra.

4. Arbitration and Aw arum.

11. Arbitration — Ifefcrciice In/ consent
—If. X ti. t /.S?7 1 c. .it/. Vnder 15.
S. t». t lsT71 c. 50. s. 1st», an appeal will lie 
where that right has lieeu reserved in a refer
ence made to arbitration by consent of 
parties. I lie I, ford v. Cainidu Southern Ity. 
Co., xiv., 743.

12. T xprop rial ion of hind Arbitration — 
Award - Increase by Rxelii i/uer Court 
Hearing of additional ir it nesses mi a y y a I

I /</. / < 1 eil mu ../ > nidi i" ' II - ml.it ' 1
ih nee. I In expropriation of land for a rail
way, the award of the arbitrators was in
creased by the Exchequer Court from .$4.100 
to $10,824.2."». after additional witnesses had 
been examined by the judge. Held alHrming 
the judgment appealed from 1 1 Ex. C. 15. 
201), that as it was supported by evidence, 
and there was no principle on which it was 
fairly open to Maine, nor any oversight of 
material consideration, the judgment should 
not lie disturbed. (1 Wynne, .1,. dissenting. Tin 
(Jim 11 v. Char land, xvi., 721.

13. Expropriation — dô I'icf. c. d.f. *. 7
( <Ju<. 1 Iuterfi n nee irith airuril of urbitrn- 
t'/rs. I In a matter of expropriation the de
cision of a majority of arbitrators, men of 
more than ordinary business experience, upon 
a question merely of value should not tic in 
terfered with on appeal. J.cinoinc v. City of 
.Montreal; Mian v. City of Montreal, xxiii., 
3ÎH». 1 Leave to appeal was refused by Privy
Council.)

14. Jurisdiction — 1 ward of arbitrators—
5'l et .i.'i I ici. v. C Met. c. (O.)
—3-i Viet. c. -i {(J.) I — In an award made un
der the provisions of the Acts 54 & 55 Viet.

c. 0, s. U (1).). 54 Viet. c. 2. s. tl (O.), and 
• >4 Viet. c. 4. s. <j ((). 1 there can lie no ap
peal to the Supreme Court of Canada, unless 
1 lie arbitrators in making the award set forth 
therein a statement that in rendering the 
award they have proceeded on their view of 
a disputed question of law. Traduce of On
tario v. Produce 0/ (Juebie and I tom in ion of 
Canada J In n Common School Tumi and 
Lunds, xxx., 300.

15. Award of arbitrators ■— Public works— 
. 1 ptieul from Exchequer Court l ief. <. 8, 
». 08 (D.)—Re dew of award — Damages.

Sec Arbitration axu Award, It).

10. Interfere nee with award — Increasing 
compensation—Tx/iroprin lion of land.

Sec Arbitration axu Award, 11.

5. Ckrtiorari.

17. Certioruri - Merchants' Shipping Act, 
1 ■siJ4 — Distressed seaman — Recoct ry of u - 
penscs - " Owner for time being " Proof of 
ownership and payment. | - An appeal lies to 
the Supreme Court of Canada from tin- judg
ment of a provincial Court making absolute n 
rule nisi for a certiorari to bring up proved 
ings before, a police magistrate under The 
Merchants' Shipping Act with a view to 
having the judgment thereon quashed. Tin 
(Jin i a v. The Sailing Ship 'Troop Company

U. Controversy Involved.

IS. Jurisilietion - Amount in dispuh 
Demande—Recovery—Righi to appeal by d< 
fendant Mitoyenneté. | The Supreme ami 
Exchequer Courts Act. .‘IS Viet. e. II. s. 17. 
enacted that no appeal should he allowed from 
any judgment rendered in the Province of 
Quebec in any case wherein the sum or miIiw 
in dispute did not amount to two thou- i id 
dollars. II. brought an action against .1 
praying that .1. lie ordered to null down a wa! 
remove all new works complained of in tl; 
wall, and pay £500 damages, with interest and 
costs. II obtained judgment for Slot» <i.> 
ages against J.. who was also condemned to 1 
move the works complained of. or pay the \ a le
af mitoyenneté. Ill Id, Strong. .1.. dissent. 
liait in determining the sum m value in di-pa 
in «uses of appeal by a defendant, tie* pi- r 
course was to look at the amount of 1 h. .
•untid in the declaration, and not at the niic-un
of tin* judgment, and Iliai ................ had jm 1
diction to hear the appeal. Held, per Si 1 - 
.!•■ dissenting. Tim. the union. 1 in di p 
was the sum awarded for damages and 
value of the wall of which the demolition > 
ordered h.\ the judgment npiiealed agnitis.. 
that it was necessary to shew that the i<> 
recovery amounted to the sum or value lixe.i 
the statute before an ap|s\tl could lie. •/-■ 
v. Hart. !.. 321. (Overruled In Alim v. /'
I Id App. Cas. 78(11. See Nos. Ill and I

11». ./urisilietion — \'alm of amount 
controversy—Assessment of damages- Ih 
lion of trial judge—Interference on app- I

Where the right of appeal depends on 
amount in controversy, the proper cours, 
determining the amount in dispute is to bek
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at the amount, etc*.. claimed in llm prayer of 
the declaration, and not at the amount for 
which judgment has been recovered. Joyce v. 
Hurt i 1 ( 'nil. S C. I*. 321 i. and Hingras v. 
Desilcts (Cass. Dig., 2 ed. 212) reviewed and 
approved. Taschereau. .1.. dissented. 2. In an 
ac tion of damages, if the amount awarded in 
the court of first instance is not such as to 
shock the sense of justice, and to make it 
apparent that there was error or partiality on 
the part of the judge, an appellate court 
should not interfere with the discretion exer
cised in determining the amount of damages. 
Leri /»*<■<•»/. \i.. I>2. (Overruled by Mun
it t< \. I.( I< lirri i HI < '.III. S < '. It. 387 • : fol
lowed in Fossette v. I hi n I IS Can. S. C. It. 
2221. See Nos. 24 and 32 infra.) %

20. Jurisdiction—Amount in controversy—D<- 
nomdi Interest barred at time of suit.]- Al
though the amount claimed by the declaration 
was made to exceed $2.000 by including inter
est which had been barred by prescription an 
appeal will lie to the Supreme Court of Can
ada. Ayottc v. Boucher, ix., 400.

21. Jurisdiction — Amount in dispute 
Matter in controversy — Future rights — 
Hypothecary action ).l l if/, c. J!t, s. 8 — 
Church rules -- Cliunji on lands.] In ail 
hypothecary action to enforce a lien for $105, 
lirst inslaiment of a rate imposed on land for 
the erection of a Roman Catholic church, the 
judgment appealed from allinned the occision 
of the trial court maintaining the plaintiff’s 
action. Held, that the Supreme Court of Can
ada had no jurisdiction to hear an appeal, as 
the amount in dispute was less ihim 82.000, 
and there was no cpiestion involved relating to 
a title io land or like matters where rights in 
future might be bound, even although the rate 
might Ik- payable b.v instalments, some of 
which were not yet due. Sait rageau v. 
(lautinier (L. It. 3 V. C. 404), referred to. 
Bank oj 'loronto I.es ( are <Jc., de ta A uti
lité de la Sainte Vierge, xii., 23.

22. Municipal road - Statute labour — 
Charge on land II. S. C. c. Uô, s. .Ht l li •. 1

T,y iiroeès-rerbal of a municipal council a 
portion of a publie road fronting the land of 
li. was ordered to lie improved by raising and 
widening it. I "poll his refusal to do the work 
the council lmd it performed, paid $200 for it 
and subsequently sued R. for the cost. The 
Court of Queen's Bench allinned a judgment in
...... . of the municipal council for that
amount. //</</. per Fournier, Henry, and 

i une, JJ. i si rot g and Taw In reau, J.l. 
di-seiiting, and Ritchie, C.J.. expressing no 
opinion on the point I. that although the 
mailer in controversy did not amount to 
82 ono. yiq, ns it related to a charge on the 
appellant’s land whereby his rights in future 
in -.in he bound, the case was appealable. 
II• hum v. Corporation de Sic. Anne du 
Bout de L'Iule, xv., 1RS.

23. Jurisdiction — Future rights — Su- 
prime and F.xchcqucr Courts Ai t, s. .!!>. s-s. 
i h1 | lu an action for $1,333.3(1, n balance 
of one of several money payments of $2.000 
nu ll, mie whereof defendants agreed to pay to 
plniaiilT every year so long as certain security 
lavai by plaintiff for defendants remained in 
the hands of the government, defendants con
tended that the security had been released by 
the action of the government and they were 
therefore not liable to pay the amount sued 
fur. or any further instalments. The Court of

Queen's Bench (appeal sidei held that the 
security had not I men released and gave judg
ment for the amount claimed. The defendants 
applied to one of the judges of that court and 
obtained leave to appeal, oil the ground that if 
the judgment was well founded then tut lire 
rights would lie hound, and they had become 
liable for two other instalments of $2.ooo cadi, 
for which actions were pending. Held, that 
an appeal would not lie. because even if the 
future rights of the defendants were bound 
by the judgment such future rights had no 
relation to any of the matters or things 
enumerated in s.-s. (In of s. 29 of the Su
preme and Exchequer Courts Act..- -The words 
"where the rights in future might be hound” 
in this s.-s. are governed and qualified by the 
preceding words and to make a case appealable 
when the amount in controversy is less than 
$2.000, not only, must future rights lie bound 
by the judgment, but the future rights to lie 
so bound must relate to " u fee of office, duty, 
rent, revenue or sum of money payable to Her 
Majesty, or to some title to lands or tenements, 
or to annual rents out of lands or tenements, 
or to some like matters and things.” Hilbert 
v. Hitman, xvi.. IN!».

24. Jurisdiction—Amount in controversy— 
It. S. C. e. UÔ, x. J!)— Acquiescement— Issue 
on Appeal.] - Where the plaintiff has ac
quiesced in the judgment of the court of first 
instance by not appealing, the measure of 
value for determining his right of appeal un
der s. 2!» of the Supreme and Exchequer Courts 
Act is the amount awarded by the judgment 
of the trial court, and not the amount claimed 
by his declaration. Leri r. Iteed ( ti Can. S. 
C. R. 482», overruled; Alh n v. Fruit 113 
App. Cases, 78(11. referred to as overruling 
Joyce v. Hart tl Can. S. C. 11. 321). Monet tv

23. Jurisdiction—-Quebec Judicial Deposit 
Art—Claims to money in court—Amount in 
controversy—It. S. C. e. UÔ, s. !!).]—An 
insurance company deposited $."$.(10(1 in court, 
being amount of a life policy issued by the 
company, which by its terms had become pay
able. but to one half of which stun rival claims 
were made. Appellants, as collateral heirs of 
the deceased, claimed the whole, and respond
ent. widow of deceased, claimed as commune 
en biens, one-half ; and. in her answer prayed 
that in so far as appellants' petition claimed 
any greater sum than one-half, it should Ik* 
dismissed. The Superior Court awarded one 
half to appellants, and the other half to re
spondent. On appeal from the judgment of the 
Court of Qu-vn's Bench affirming the Superior 
Court : Held, that the sum or value of the 
matter in controversy between the parties 
being only $1.3( 0, there was no appeal to the 
Supreme Court of Canada. ( Fournier. J., 
duoitantc). La belle v. Barbeau, xvi.. 300.

2(5. Jurisdiction — Future rights—Supreme 
and F.Jrhegn, r Courts Act. s. ,i!t- Municipal 
taxes—Special assessments.'] — Appeal in an 
action to recover $3(51.00. special assessment 
for a drain along the property of the defen
dants i see M. E. R. 2 S. C. 2(53». Motion to 
quash for want of jurisdiction, on the ground 
that the matter in controversy was under 
$2.000. and did not come within any of the 
exceptions in s. 20 of the Supreme and Exche
quer Courts Act. Held, that the case came 
within the words “ such like matter or thing* 
where tin* rights in future might be bound.” 
in paragraph (b) of s. 20. and was thereforo
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appealable. Eeelisiasiii/ues de St. Sulpiee v.
( "!' <>l Montreal. xvi„ 3UU.

117. Jurisdiction— Matter in diHpute—Affi
davit a. to valut Hank shares hum/ 
rahn at lime of action.]—The actual value 
of hunk chin es at the time of m l ion must 
détermine ila* amount in controversy in a dis 
pute respecting them, and such value may he 
shewn by alla la vit. Muirv. Carter; Holmes v. 
Varier, xvi. 473.

US. Toll brill ne—Ferry—Franchise- Inter
ferenei It. s. V. e. W>. » 2/» ib • I atari 
rights. |—P.y .'!S Viet. e. '.17 ( Q. I, plaintiffs 
were authorized to build and maintain a toll 
bridge, and if the said bridge should by acci 
deni or otherwise be destroyed, become unsafe 
or impassable, till* y were bound to rebuild it 
within 15 months next following, under 
penalty of forfeiture of the advantages grunt
ed; and during any time that the bridge should 
be unsafe or impassable they were bound to 
maintain a ferry across the river, for which 
they might recover the tolls. The bridge was 
accidentally carried away by ice. but rebuilt 
anil opened for trallie within 15 months. 1 Miring 
reconstruction, although plaintiffs maintained 
a ferry across the river, defendant built a tem
porary bridge within the limits of plaintiff’s 
franchise and allowed it to Is* used by parties 
crossing the river. In an action for damages, 
and demolition of the temporary bridge : 
Held, reversing the Court of Queen's Bench, 
th.it as rights in future might he bound, the 
case was appealable under II. S. ( '. c. 155, s. 
21) (bi. (Jalarneau v. Huilbault, xvi., 571).

211. •/urisdiction— A*. S. < r. J3ô. s. 2.9 (b) 
— /'atari' rights- Fee of office Collateral 
matter—Action for penalties- I tisiiualifica- 
tion— It. S. Q. art. 'iHh]—To give the Supreme 
Court jurisdiction to hear an appeal from the 
Province of Quebec, by virtue of s. 20 l b I of 
the Supreme and Exchequer Courts Act. the 
matter relating to fee .if office, where the 
rights in future might lie bound, must be the 
matter really in controversy in the suit in 
which the appeal is sought and not something 
merely collateral thereto.— This clause will not 
give jurisdiction in a case in which the action 
was brought to recover penalties for bribery 
under the Quebec Election Ad. and the effect 
of the judgment may lie to disqualify appellant 
from holding office under the Crown for seven 
years. Chagnon v. Xvnnand. xvi., tail.

30. 'Trivial dispute — Action for small 
amount—Troprietp of appeal.] Although the 
court cannot refuse to hear an appeal in a case 
in which only twenty-two dollars is involved, 
yet the bringing of appeals for such trilling 
amounts is objectionable and should not be 
encouraged. Mo/Jonald v. Hilbert, xvi.. 700.

31. ■Jurisdiction- Amount in eon trovers y— 
Partition and licitation- -Appellant'a interest 
—H. S. V. e. I.l.ï. s. IU. | In an action for 
the partition and licitation of properties, that 
the proceeds might be divided according to the 
rights of the parties who had carried on busi
ness as partners, the judgment appealed from 
ordered the licitation. On motion to quash the 
apiieal on the ground that the matter in con
troversy was under $2.000. the appellant in 
answer to the respondent’s affidavit filed an
other affidavit shewing that the total value of 
the property was $3,000. but. it being admitted 
that the respondent claimed but one-half in
terest in the property, it was • Held, that the

matter in controversy, and claimed by the re
spondent. not amounting to the sum or value 
of $2,000. tlie appeal should lie quashed with 
costs. Hood v. Songster, xvi., 723.

32. Jurisdiction- Amount in controversy— 
A’. S. V. e. /.Ai. s. 2/1 I in m a ip s -Discretion of 
trial judge.]—'Dio plaintiff in an action for 
$10,000 for damages obtained judgment in 
the Superior Court for $2,000. defendant 
uppealvii and the judgment was reduced lielow 
$2,000. Held, that an appeal would lie by 
the plaintiff to the Supreme Court, the value 
of the matter in controversy as regards him 
being the amount of the judgment of the Su
perior Court (Taschereau and Patterson, ,IJ.. 
dissenting i. The amount of damages awarded 
l»> the trial judge in his discretion, should not 
be interfered with by a Court of Appeal, un
less clearly unreasonable and unsupported by 
the evidence, or if there be some.error in law 
or fact or partiality on the part of the judge. 
I.eri \. Heed Hi Call. S. < '. K. 4S21* and 
tiingrns v. Dcsilcts (Cass. I tig. 12 ed. i 212' 
followed. ( assette v. Dun. xviii., 222.

33. I aliditt of bg-laiv—Sup. it- Ex. Courts 
Act. ss. [g I. 2.') (til, .in (61—Constitu
tional Inn- Matter in controversy.]— -Action 
for $150, amount of business taxes,. $l(itt ,1- 
compounders and $50 as wholesale denier.-. 
under municipal by-law. Defendants pleaded 
that by-law was illegal and ultra vires of tin 
council, and the statute, -17 Viet. c. $4 (Que. i. 
ultra vires of the Legislature. The Suiierior 
Court held both statute and by-law intra via <. 
the Court of Queen’s Bench affirmed this 
judgment ns to validity of statute, but 
aside l lie tax of $100 as not authorized. 
Plaintiff appealed to the Supreme Conn 
against that part of the judgment declarii - 
the business tax of $100 invalid. Th< i • ■ • 
no cross-appeal. On motion to quash f 
want of jurisdiction; Held, that the apt" 
would not lie. s. 24 l g1 of the Supreme and 
Exchequer Courts Act not being applicable, 
and the case not coming within s. 20 id" tin 
Act, the amount Iteing under $2.000, no fiitu 
rights within the meaning of s. 20 being i 
controversy, nor any question as to the . . ; 
st itutiona lit y of the Act of the legist 
being raised. Strong. J., dissented on 11 
ground that the judgment appealed from i 
voiced the question of the validity of the 1 
villein 1 Act. City of Sherbrooke v. McMnn
amy, xviii., 504

31. Saisie gagerie — Jurisdiction - I < 
iv it Inn com pi tenee of Circuit Court Sup'1 1 
Court —'Title to land Question rai'id 
pleadings—Sup. anil Ex. Courts Aits. ss.
2.S. and 2.0 lb 1- Arts. ,S7.J ,S'N7 C. C. /*.
Hid) C. In an action in the Sup' :
Court for arrears of rent with saisir gar 
defendant pleaded that lie had held tie 1 
ises since the expiration of his lease m 1 1 
verbal agreement for sale. The Coni' "t 
Queen's Bench, reversing the Court of IP
held that the action ought to have I.....
stituted in the Circuit Court. Ileld. il 
the case was originally instituted in lin Su 
perior Court and upon the face of the 
(•codings the right to possession of and 
orty in real estate was Involved, an a: ' 
would lie. Strong. .1,, dissenting. Illnchi 
Mcllain, xix., 42. See, also 20 Can. ^ 1 
K. 209.

35. Jurisdiction—Bill of costs—IT A 
to taxing master—Matter of procédai 1. | It
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is doubtful if a decision affirming I lu* master's 
ruling mi taxation of a solicitor's bill of 
costs, which relates wholly to the practice and 
procedure of the High t'ourt of Justice for 
Ontario, and of an ollicer of that court in 
construing its rules and executing an order 
of reference made to him, is a pro|>er subject 
of appeal to the Supreme Court. O' Donohue 
v. Hcatty, xix., 3Ô0.

30. Ifepealed by-law--Appeal an to costs— 
Jurisdiction- Sup. Court Act, s. Frac- 
tiec.]- After judgment refusing to quash a by- 
law. it was repealed. On appeal to the Su
preme Court of Canada from the judgment in 
question ; Held, that as the only matter re
maining in disnuto was a mere question of 
costs, the court would not entertain the ap
peal. Muir v. I il I a tjc of Huntingdon, xix., 
303.

. 37. Homologation of procès-verbal —r Juris
diction—A el ion to set aside procès-verbal- 
Supreme Court Ai t, ss. >) u/1, \ The

County of \ erchf'res homologated a procès- 
verbal defining who were to lie liable for re
building and maintenance of a bridge. The 
Municipality of Carolines took action and had 
the procès-verbal set aside for irregularities. 
Held, that the case was not appealable, under 
s. 29 or s. 21 (g| of the Supreme Court Act, 
no future rights within the meaning of the 
former section lieing in question, and the 
appeal not being from a rule or order of a 
court quashing or refusing to quash a by law 
of a municipal corporation. Counlg <</ I ., 
chères v. Village of Vurenncs, xix., 3(m.

38. Jurisdiction —Matter in controversy—■ 
Order to construct druin—Question of dam
ages reserved- Future rights—Title to lands 
—Servit iule Supreme Court Act. s. J'J ( t, i. | 
—Defendants were condemned to complete cer
tain drains, within a time fixed, in a lane 
separating defendant’s and plaintiff’s proper
ties, to prevent water from entering plaintiff’s 
house on a lower level. The question of dam 
ages w ere reserved. Held, that the case was not 
appealable, there being no controversy as to 
$2,1 MM) or over, and no title to lands or future 
rights in question within the meaning of s. 2!» 
tic) of the Supreme Court Act. -The words
“title to lands” in this sub-section are only 
applicable to a case where a title to the prop
erty or a right to the title may be in question. 
—The fact that a question of the right of 
servitude arises would not give jurisdiction.— 
W heeler v. Hlaek, (I I Call. S. C. It. 2421 
referred to: Hilbert x. Oilman, (Hi Can. S. C. 
II. 189 ) approved. W'incbcrg v. JJumpsun,

39. Jurisdiction — Matter in controversy — 
Subscription for joint stock shuns- Action 
for call— Future rights—If. S. C. e, 135, s. JU,

(ici.]- Suit for $1,000. being a call of 
ten per cent, on loo shares of $100 each 
alleged to have been subscribed by It., in the 
capital stock of the company. During the 
suit, the company’s business was ordered t<> 
I" wound up under the Winding up Act. and 
the liquidator authorized to continue the suit. 
The Superior Court found for plaintiff, but 
on appeal the Court of (Juecn’s I tench dis
missed the action. Held, Gwyune, J.. dissent - 
it - that no appeal would lie. the amount in 
controversy being under $2.000 and no future 
right « bound as specified in the Supreme Court 
Act, s. 29. s.-s. b. Hilbert v. Oilman, ( HI Can.

54
S. < ", It. 1891, followed. Dominion Salvage 
dr W recking Co. v. Itroirit. xx., 203.

40. Jurisdiction- llusiniss tax— .[etion to 
set uside municipal by-law -Supreme Court 
Act. s. J'/ (</1. | Ity a by-law passed in the 
absence of the mayor, a councillor elected t<> 
the (hair presiding, an annual tax of $800 
was imposed on the I tell Tel. Co., and another 
of $1.000 on the Quebec Has Co. In actions by 
appellants to annul the by-law. ilie Cmirt of 
(Queen's Iteiich reversed the Superior Court 
and dismissed the actions holding the tax 
valid. Held, that the cases were not appeal- 
able, the appellants not having taken mu or 
been refused, after argument, a rule or order 
quashing the by-law in question within the 
terms of s. 21 ( g t of the Supreme Court \et 
providing for appeals in cases of miiuii ip.il 
bylaws. Iannuls \. [cnliiics, t 19 I S. (
II. .“(mi ; Sherbrooki v. llcManamy (is l S. 

C. H. Ô1 Hi, followed. It. II 'l l li phoni Co. v. 
City of (Jin bn : Quebec Hus Co. v. City of 
Quebec, xx., 230.

41. .[mount in controversy—Jurisdiction — 
Disavowal Forties- Issue on appeal.] In an 
notion brought in 1MIU for $800 and interest 
at 12Ç per cent, against S. 1». and W. D., 
amount of a promissory note signed by them, 
one copy of the summons was served at the 
domicile of S. D. at Three Rivers, the other de 
fendant W. D. then residing in New York. On 
the return of the writ, respondent tiled an 
appearance as attorney for both defendants 
and proceedings were suspended until 1874 
when judgment was taken and in December, 
1880, upon the issue of an alias writ of 
execution, appellant, having failed in an oppo 
sition to judgment, tiled a petition in dis
avowal of respondent. The disavowed attor
ney pleaded inter alia that he had been author
ized to appear by a letter signed by S. 1 
saying: “ He so good as to file an appearance 
in the case to which the inclosed lias refer
ence, etc.." and also prescription, ratification 
and insufficiency of the allegations of ilie 
petition of disavowal. The petition in dis
avowal was dismissed. On appeal to the 
Supreme Court of Canada respondent moved 
to quash on the ground that the matter in 
controversy did not amount to $2,000. Held, 
that as the judgment obtained against the 
appellant, in March. 1874. on the appearance 
filed by respondent, exceeded $2.00(1. the judg
ment on the petition for disavowal was apfieal- 
nhle. Held, also, that where a petition in dis
avowal has been served on all parties to the 
suit and is only contested by tin- attorney, 
whose authority to act is denied, the latter 
catin it on an appeal complain that all parti 's 
interested in the result are not parties to the 
appeal. Dawson v. Dumont, xx., 709.

42. Jurisdiction — Fraudulent conveyance - 
Dm! of land- Action by creditor—A mount in 
controversy - If. S. (.’. c. 135, s. J.'/.J — In 
December. 1889. Ferland. a trader, sold to (J.. 
one of respondents, real estate in Montreal, 
mortgaged for $7,000. or $8,ouo. with a right 
of réméré for one year. In January. 1890. 
Ferland made an assignment, and Fiait, et al. 
creditors for $1.880. brought action against (!. 
to have the deed of the property ( valued at 
over $11.0001 set aside as made in fraud of 
creditors. (J. pleaded that lie was willing in 
return the property upon payment of $ 1 ,mM) 
advanced to F.. and the courts below dismissed 
the action. Held, that as appellants’ claim
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was umler $2,000 and they did not represent 
Kurland's other creditors, the amount in con
troversy was insullicicnt to make the case 
appealable. Flatl v. Ferlaud, xxi., 112.

Ml. Jurisdiction Road rc/iair ■ Municipal 
by-lau — /lights in future — Supreme (Hurt 
. 1 et, s. 29 ( /< i. J Action by the corporation for 
$202.11 paid out lor macadam work mi a 
road fronting appellants’ lands, the work of 
macadamizing and keeping it in repair being 
imposed by by-law. Appellants pleaded nullity 
of the by-law. lit Id, («wynne, ,1., dissenting, 
that appellants' obligation to keep the road in 
repair under the by law not being a charge 
affecting " future rights " within the meaning 
of 11. S. ( c. 135, s. 2!i l /> i. the case was not 
appealable. County o/ \ t relit'n s v. I illtigi of 
\ an nues, I 1!» Can. S. C. 11. 30Ô». followed, 
Reburn v. 1‘uroisse dt Ste. Anne, ( 1Ô < 'mi. 8. 
C. II. 1*21, distinguished, lhibois v. I ilium of 
Ste. It ose, xxi., 0Ô.

II. J urisdietion — Monthly ullowaiirt of 
- Amount in controversy — " Futur- 

rights" "Annual rents’'- Renies foncières 
- U. S. C. e. 1.1,’), x. HI | h, fi) I iet, e. 
{(Juc. » |- II. claimed under a will and an Act 
of the Legislature of Quebec, from I... testa
mentary executrix of the estate. $2011. an in
stalment of the monthly allowance L. was 
authorized to pay to each of testator’s dough 
ters out of the revenues of his estate. Held, 
that the amount in controversy being only 
$-00. and there being no " future rights " 
which might be bound within the meaning of 
those words in s. 20 (hi of the Supreme 
Court Act, the case was not appealable. 
Annual rents in 11. S. C. <-. j:;r* >. j;> (hi, 
mean "ground rents " (rentes foncièresi and 
hot an annuity or any other like charges or 
obligations. Heidler v. Lapitrre, xxi., tiO.

-I.*. ./urisdietion—Supreme Court Annulling 
Act, I S!ll—~,1 a tig ni en I of Court of Rtriar— 
Case standing on r for judgment Amount in 
disgute—Arts. Ills <(• / / ?.s un. c. /’, | 
Action by respondent for $2.(MM5 was heard 
and taken en deliln n by the Court id" Review 
on 30th Kept.. 1K01. date of assent to 04-00 
Viet. e. 2Ô. s. 3. giving an appeal from the 
Court of Review to the Supreme Court of Can
ada. Judgment was rendered a month later. 
Held, />< r Strong. Kournier and Tasrhereau, 
,1.1.. that tin* |«laiutill’s right could not be pre
judiced by the delay of the court in rendering 
judgment which should be treated a-- having 
been given on the day. when the case was 
taken « n tltlilitn. and therefore the case was 
not appealable. Ilurtiilnst v. Ihsmart- an t lit 
Can. S. C. R. ,-»f,2i. followed. Her < iwynne 
and I’atterson, .1.1.. that the case did not 
come within ôi-ôô Viet. c. 2Ô. s. 3, inasmuch 
as the judgment, being for less than lût Ml 
sterling was not a judgment of right appeal- 
able to the Privy Council. ('outun v. 
Bouchard, xxi., 281.

41». Matter in controversy — Homage -In
junction—Jurisdiction—It. S. C. . . I.t.i, s. 
dit i l»i.| — In a case between adjoining pro
prietors of lands, an encroachment was com
plained of. and it appeared that the limits 
had not been legally determined by bornage, 
the judgment appealed from (M. !.. II.. 7 (j. 
IL IDO). held that injunction would not lie, 
the proper remedy being an action en born
age. Held, that as the matter in controversy 
did not put in issue any title to land, the case 
was not appealable to the Supreme Court of

5G
Canada. Fmerald I’liosphate Co. v. Anglo- 
Continental Liuuno II oil,s, xxi., 422.

47. •/urisdietion- Amount in controversy•— 
(Jg/iosit ion to seizure for Itss Ilian Xd.iltlO

- Objection tukt n by court - ( osls. | Con
testation on opposition by respondent to a 
seizure of lands by appellant on a judgment 
for $040. The opposition alleged that re
spondent was a creditor of defendant for 
,>."ll,UUU, and asked that seizure be annulled 
on the ground that by agreement of 17th <let., 
187(i, ho property of the defendant should be 
soid without the respondent's consent. De
fendant was a building society, and respondent 
alleged that appellant as a director had be
come a party to and bound by the agreement. 
The opposition \x as maintained by tin- 
Superior Court, and by the majority of the 
Court of Queen's Bench. Held, that the ap
peal did not come within any of the cases men 
tinned ill 42 Vi< t c. ."lit. s. 8. providing lor ap
peals from the IToviuce of Quebec. The de
mand \\ as for Si 140 ; l he opposition was not 
for any particular sum and did not ask foi
lin' payment of the debt of $31,000. but 
attacked only the seizure for $040 and sought 
to interfere with the execution of a judgment 
for that sum : the amount in dispute therefore 
xxas this $040, and the question of jurisdic
tion was governed by this amount and not by 
the value of property seized, although such 
value exceeded the sum of $2.00(1. Henry. J.. 
dissented.- -Appeal quashed for want of juris
diction. but without costs, the objection having 
been raised by the court. Chumgouj- v. La 
/lient. < 'ass. Dig. (2 ed. 1, 420; Cass. I Ta 
(2 ed. 1, 40. 81.

48. Amount in controversy — Mutter in 
issue—Jurisdiction- O/igositfon to x>i:itr 
Affidavit as to value.J — The appellant xvas 
allowed to*shew by affidavit that the amount 
in dispute was over $2,000. Met'orkill \ 
A night, 31st Jan., 187!» ; Cuss. S. ft. l’ra<- 
12 <'d. t, 40.

40. Jurisdiction—Seizure of lands—Uyyosi 
Hon afin de distrain Amount in dis/mL 
Su/ire me Court Act I /ti?9 ). s. S--Costs. J 
The appellants, having recovered judgment- 
lor $028.83. with interest and $231. with in
terest and costs, issued execution upon tin- la- 
judgment, under which lands were seized. R. 
spoudents contested the seizure by opposition 
afin de distraire, alleging title to the land 
seized, acquired for the price of $2.000, and 
prayed that they might be declared owner 
and the seizure set aside. Appellants , 
tested this opposition, impugning the alleged 
sale and the title of respondents to the lai ; 
in question. I tn appeal from the judgment i 
the Court of Qini'ii s Bench, reversing i 
Superior Court on this contestation. II- - 
that the opposition having Ih-cii tiled in 
suit in which the amount in dispute was 1 
than $2,000. th<> appeal would tot lie. I In- 
farlane x. Lee! a ire I 1Ô Moo. 1’. C. C. 1M . 
referred to; also Chtiin/ioux v. Lapi-n 
Cass. Dig. 12 ed. I, 420; Cass. S. C. I’ra 
(2 ed. I, 40, 81.- -Appeal quashed for want ■ 
jurisdiction, but without costs, a motion t 
quash not having been made at the earli- 
convenient moment, tlendron v. M- Hon 
Cass. Dig. t 2 ed. i. 420 ; Cass. S. C I’ra. 
ed.». 40, 81.

Ô0. -Iurisdietion—Superior Court I 1 
lion from Circuit Court - Limited contra, 
Rights in futurt \ ! I ict. c 89, ». s ( /)
1 ». entered into an agreement with tin 
fendant and others, whereby they agreed t<>
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furnish for 20 years nil the milk of their cows ■ 
to 1».. to he munufnctuml into cheese, at n 
iwrveniage rate, at his fnvtory of which the 
plaintiff subsequently became |iro|irletor and 
vested with all the rights of I1 The de 
femlant. among others, vontrary to the agree
ment. sold his milk to an opposition fnvtory, 
whereupon the plaint iff sued for damages in 
the Circ uit Court. The action was evoked oil 
the ground that future rights were in question, 
and the Superior Court gave plaintiff $8.51 
damages for the broach of the agreement. The 
Court of (Queen's Itemh having reversed the 
judgment and dismissed the action, plaintiff 
applied to a judge of that court for leave to 
appeal to the Supreme Court, who refused on 
the* ground that the future rights wen* limit
ed. and that multiplied by their duration they 
would not reach the» amount required for an 
appeal, (hi further application to (iwynne. 
.1.. of the* Supreme Court, in chandlers: IIchi. 
that the ease was similar to one of a «witroot 
for payment of a sum by instalments to an 
amount of $17(1.20 in all and also that it did 
not come within tin* meaning of “ rights in 
future." as used in s. S .>f the Supreme Court 
Amendment Act of 187!I. and an appeal did 
not lie to tin- Supreme Court of Canada. 
Hciiiihicn v. Re mat du :. Cass. |tig. (2 ed.l, 
433 ; ('ass. S. C. Vrac. (2 ed. 1, 4".

51. Jurisdiction—Sup. Ct. Amendment Act, 
lS'tl. s. N Hut ft iiaiinblc to the Croira - 
/■’nturc rights - l!.r post fncto legislation — 
Right of appciil ] Motion to quash appeal 
from Queen's Bench (<)uo. t. on ground that 
amount involved ($222.801 was below $2.(HM), 
and that the* case did not come within any <>!" 
the exceptions provided for in 12 \ ici. c. .'{'A. 
s. S.- Two ac tions (combined at trial, i which 
const it tiled the case in appeal, were brought
by Ih. an importer of ct...kery. against tho
collector of customs at Montreal for the re
covery of difference between 2d and 3(1 per 
cent. ini raton in duty on value of importa
tions of " printed ware." Tho Tariff Ac t of 
18711, 12 Viet. c. In. sch A., imposed 30 per 
cent, ml niton hi duty on “earthenware, white 
granite or iron stoneware, and ‘ C. (V or 
cron in coloured ware," the- only enumerated
vins» under \\ Inch ihe g... Is in question could
come. At the end of the schedule all uucniun- 
c rated goods and goods not declared free were 
subjected to a duty of 2d per cent. The» 
collector insisted upon duty being paid by 
appellant under the class enumerated as 
above. 1 ». claimed that they should not be 
classified, but came under the unonumernted 
c lass, and should only pay 2(1 per cent., paid 
the- .'Id per cent, and brought the aidions to 
recover the difference. The importations in 
question were in spring and summer of 1883. 
Judgment was given (Jan.. 1884 >. in favour 
of defendant, and the- Queen's Bench dis- 
ii a-soil an appeal in May. 1885. In 1884 (47 
Viet. e. .’Ml. s. 2. schedulei. Parliament amend 
ed the Tariff Act as to earthenware as fol
lows: " liar then ware, decoiated. printed or 
«panged, and all earthenware, not elsewhere 
specified, 30 |H-r cent, ml ralorem." thus dis
tinctly covering H.'s description of his own 
importations and declaring such goods subject 
to -Ml per cent., and making it relate back to 
March. 18S4. The collector contended that if 
in-fore the Act of 1884 the matter in ouestion 
was a proper subject of appeal. 42 Viet. e. 
31) s. 8. by reason of its relation to a duty 
or revenue payable to the Crown in respect of 
whirl, il,,, decision appealed from might affect 
appellant's future rights, it censed to be such 
a vase by virtue of the Act of 1884, because

that amending Act declared distinctly that 
fri in March. ISM. and for the future, tho 
particular class of goods in question was to 
be subject to a dit per cent, duty, and that 
therefore, appellant’s Intim rights could not 
be affected. Held, 1. That there might have 
Ik-ci, importations id' tin- same class of goods 
by I ». subsequent to those in question in Ilu- 
appeal and before the amendment of 1881 
effected a change, in respect of which the deci
sion in the present vases would bind appellant, 
and that, therefore, the case in that resjM-et at 
least would still come within the meaning of 
42 \ ii t. c. dll, s. 8. that is to say. being in 
respect of a duty payable to the Crowi the 
decision of which might affect the then future 
rights of appellant. 2 That there might be 
a dispute still as to whether the amending Act 
ol 1881 expressly covered the same class of 
goods as wen- in question in this cum-, in 
order to decide which the evidence and merits 
would require to be discussed, and that this 
should not Ik- discussed on a motion to quash.

That if the appellant had a right to appeal, 
such right could only lie taken away by ex
press and clear words, and there was nothing 
to shew that such right was taken away. 
Motion refused, with 820 costs. Hailing v.
If nan. ('ass. Dig. (2 ed.i,*435; Cass. S. ( ’. 
Vrac. (2 wl.i. 4.1.

52. Jurisdiction - I mini hu Hr a in mg Re
feree-.',.', I id. c. il (Out.)—it. .S', c. c. 
s. ( osts. I A judgment of the Court of
Appeal for Ontario, affirming the decision or 
award of a referee under the provisions of 
“Tlte Drainage Tt \ct. 18111.’’ (Ont.I, is 
not appealable to tin- Supreme Court of Can
ada under sub-section l/i of section 24. <>r 
any other provision of "The Supreme and 
Exchequer Courts Act." t (Iwynne. ,|„ dis- 
seated from the judgment of the majority of 
the court i. Memo. The question as to juris

diction having been taken by the court, the 
appeal was dismissed without costs. Toirn- 
ship of llaneieh v. Idicnship of Rah inh. 18th 
May, 18U5.

511. Appeal- Amount in con In, re is g—It. S. 
C. e. J3Ô—Î,!, <(• 55 Vic/, c. 2Ô —Costs. |—C. 
brought an action against E., claiming: 1. 
That a certain building contract should be 
rescinded: 2. $1.000 damages; 3. $545 for 
value of bricks in possession of E.. but lie- 
longing to C. The judgment of the Superior 
Court dismissed C.s claim for $1.000 but 
granted the other conclusions, (hi appeal to 
the Court of Queen's Bench by E., the action 
was dismissed in ISO,'!. C. then appealed to 
the Supreme Court. Held, that the building 
for which the contract had Is-en entered Into 
having been completed, there remained but the 
ouestion of costs and tin- claim for $545 in 
dispute between tin- parties and that amount 
was not sufficient to give jurisdiction to the 
Supreme Court under H. S. C. c. 135, s. 20. 
Votccn v. Evans, xxii.. 328.

54. Jurisdiction—Right to appeal—it!, if- 55 
Vic/, c. 25. s. A. s.-s. )—Amount in dispute— 
It. S. C. r. 135. s. ,!■').]—The statute 54 & 55 
Viet. c. 25. s. 3. which provides that “when
ever the right to appeal is dependent upon 
the amount in dispute, such amount shall be 
understood to he that demanded and not that 
recovered, if they are different " does not 
apply to cases in which the Superior Court 
has rendered judgment, or to cases argued and 
standing for judgment (cm dclihrn i before 
that court, when the act came into force (30th 
September, 1801). Williams v. Irvine (22
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Cun. S. C. It. lost followed. — In notions 
l'ni* damages claiming more than $2,lMmi. the 
Court of Queen’s I tench for Lower Canada 
on ap|M>al in one ease gave plaintiff judgment 
for $N 10, reversing the judgment of the Su
perior Court which laid dismissed the actions, 
and in the other cases, on appeal by the de
fendants, allirmed the judgments of the Su
perior Court giving damages for an amount 
less than $2.<ioo. lldd, following Mouette 
v. Lefebvre i l'l Can. S. C. IL .'ISTl. that no 
appeal would lie to the Supreme Court in 
these cases by the defendants from :hc judg
ment of the Court of Queen's Bench under 
s. lit » of e. 135 IL S. C. (i wynne. J., dis
sented. Coirc/i \. Frans ; Mitchell v. Treit- 

holme; Mills v. Limogea, xxii., 331.

55. Jurisdiction- Amount in dispute—1{. 8. 
C. e. 133, s. 20- .< ) d- 33 Viet. r. 23. s. 3. s.-s. 
■I (ID J — Prior to the passing of the Act, 
54 A 55 Viet. e. 25. amending the Supreme 
and Exchequer Courts Act, and declaring that, 
where the right of appeal depended upon the 
amount in controversy, the amount in dis
pute should be deemed to be that demanded 
!■> iln- a< nun. and not tie- amount recovered, 
if they were different, the Superior Court, at 
Montreal, dismissed an action for $5.(MN) dam
ages by a judgment which was reversed on ap
ical. "tu. the entry of judgment for SHIM I in 
h volt r of the plaintiff was ordered by the 

Court of Queen's Bench. The defendant then 
appealed to the Supreme Court of Canada. 
On motion to quash for want of jurisdiction : 
It< Id. following t'nireii v. I!runs; Mitchell v. 
Trcuholme, and Mills v. Limoges 122 Can. S. 
C. It. 3311. that the Supreme Court of Can
ada had no jurisdiction to entertain the np- 
|N»al. 11 mill rut Street I ‘oil imp Co. v. Cur
ricle. 11th October. 1.KP3. ( Sec footnote at
liage 335 of Vol. 22, Can. Sup. ft. Heps, t

5ti. Opposition afin de conserver on proceeds 
of u judgment for $1.1,ill—I mount in dispute 
—Itiiiht to appeal It. S. C. e. 133. s. 2!/.]— 
K. ( plaintiff I contested an opposition a/in 
île conserver for $24,000 filed by L. on the 
proceeds of a sale of property upon the ex- i 
ecution b.v K. against II. A Co. of a judg 
ment obtained by K. against II. & Co. for 
$1,120. The Superior Court dismissed L.'s 
opposition hut on appeal the Court of Queen's 
Bench (ap|N>al sidei maintained the opposi
tion and ordered that L. lie collocated »//i 
mure lu livre on the sum of $030. being the 
amount of the proceeds of the sale. /Ltd. 
that the pecuniary interest of K. appealing 
from the judgment of the Court of Queen's 
Bench <appeal sidet being under $2.000 the 
case was not appealable under H. S. C. <•. 135. 
s. 20. (lendron v. McDougall (Cuss. Dig.. 2 
i'll. 1201. followed. Held, also, that s. 3 of 
51 A 5.3 Viet. <‘. 25, providing for an appeal 
where the amount demanded is $2.000 or over 
has no application to the present case. King- 
horn v. Larue, xxii.. 347.

57. Actio negatoria servitutis — Amount 
in controversy—Future rights—It. 8. C. c.
I.Vi. S. 20 t h I —00 Viet. C. 29. S. /.]—In an 
action négatoire die plaintiff sought in ha v 
a servitude claimed by the defendant declared 
non-existent, and claimed $3u damages. Held. 
that under 50 Viet. e. 20. s. 1. amending It. S.

c. 135. s. 20 (h l. the case was appealable, 
the question in controversy relating in mat
ters where the rights in future might be bound. 
Winding v. Hum pstn i ( 10 Can. S. C IL 3H01 
distinguished. Chamberlund v. Fortier, xxiii., 
371.

5$. Itond in appeal School mistress—Fee 
of office Fut art rights—It. S. C. e. 133, s. 
JO (In- (. S. !.. C. e. 13. s. tiS—lt. S. (J. 
art. 21173-]- E. Larivicre, a school mistress, 
by her action claimed $1,2-13 as fees due to 
her in virtue of -. 00. c. 15, C. S. !.. ( '.. 
which was collected by the School Commis
sioners of the city of Three Rivers, while .-lie 
was employed by them. At the time of the 
action the plaintiff had ceased to be in their 
employ. The Conn of Queen's Bench for 
Lower Canada ( appeal side i affirming the 
judgment of the Siqierior Court, dismissed 
I lie action. On motion before the Supreme 
Court of Canada to allow a bond in appeal, 
which had been refused by a judge of the 
court below, the Registrar of the Supreme 
Court and a judge of that court, in Cham
bers mi the ground that the case was nut 
appealable: Held, that the matter in con 
lroversy did not relate to any office or fee of 
office within the meaning of s. 211 da of the 
Supreme and Exchequer Courts Act. R. S. c. 
c. 135. 2. Even assuming it did. no rights in 
future would be bound, and the amount in dis
pute being less than $2,tMM) the case was not 
appealable. 3. The words " where the right. 
in future might be bound ” in s.-s. t b i of -. 
211 govern all the preceding words " any fee 
of office, etc." Chagnon v. Aormund t IH C m. 
S. C. It. <U'i1 i : (filbert v. (iilinan. t lii Can. 
S. C. R. 1 SID ; Hunk of Toronto \. Les Cun. 
etc., de St. I ierye (12 Can. S. C. R. 25), re
ferred to. Luriviere v. School Commissions lor 
Three Hivers, xxiii., 723.

51). Amount in controversy—Pecuniary in 
tcrest- It. S. C. c. 133, s. 20—Contract of sah

-Contre lettre — Principal and agent Con 
struetion of contract.]—• The plaintiff, who 
had acted as agent for the late .1. B. S.. 
brought an action for $1,471.07 for a balance 
of account as ncyolioruin gestor of .1. B. S.. 
against the defendants, executors of J. B. S. 
The defendants, in addition to a general dr 
niai, pleaded compensation for $3.4HI and 
interest. The plaintiff replied that this sum 
was paid by a dation en paiement of certain 
immovables. The defendants answered that 
the transaction was not a giving in payment 
but a giving of a security. The Court of 
Queen's Bench, reversing the judgment of 
the Superior Court, held that the defendants 
had been paid by the dation i n pan an at o: 
the immovables, and that the defendants ow«*d 
a balance of $1,154 to the plaintiff. Ihld, 
that the pecuniary interest of the defendants, 
affected by the judgment appealed from, hi- 
more than $2,000 over and above the plait 
till's claim and therefore the case was appe.il 
able under R. S. C. c. 135, s. 21). Hunt \. 
TapHn, xxiv., 30.

00. /tight of appeal—Petition to gnash In 
lair under art. 'i.3S0 It. S. (J. It. .s'. C. e. / 
s. 2’i (0i.]- Proceedings wore commenced to 
quash a by-law passed by the corporation i f 
the City of Sherbrooke under art. 4.3M) IL S. 
Q. which gives the right to petition the Sup. r 
ior Court to annul a municipal by-law. 'lie- 
judgment appealed from, reversing the judg
ment of the Superior Court, held that the 
law was iniru rires. On motion to quash in 
appeal to the Supreme Court of Canada : 
Held, that the proceedings being in the 
tcrest of the public, are equivalent to the mo- 
tiou or rule to quash of the English prod . 
and therefore the court had jurisdiction i » 
entertain the appeal, under s.-s. t a i of - 21. 
c. 135. It. SC. Sherbrooke v. Me.Man am g t IS 
Can. S. C. It. 504), and Vere hères v. Yannws
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( 1!) Cnn. S. C. H. 35(5), distinguished. Web
ster v. City of Sherbrooke, xxiv.. 52.

(il. Supreme and exchequer Court* Act. 
R. S. C. e. Id'). ss. ,i'i and —Costs. 1—7/eld. 
that a judgment in an action h.v a ratepayer 
contesting (lie validity of a homologated valu
ation roll is not a judgment appealable to the 
Supreme Court of Canada under s. 24 ( g ) of 
the Supreme and Exchequer Courts Act. and 
does not relate to future rights within the 
meaning of s.-s. (b) of s. 211. of the Stt- 
prente and Exchequer Courts Act. Held. also, 
that as the valuation roll sought to lie set 
aside in this case had been duly homologated 
and not appealed against within the delay pro
vided in art. lthil ( Mun. Code. Que. i. *he 
only matter in dispute between the parties 
was a mere question of costs, and therefore 
the court would cot entertain the appeal. 
Moir v. Corporation of the- I illaqe of II init
ia ;pl on (10 Can. S. C. It. 3(531. followed; 
Webster v. Sherbrooke 124 Can. S. C. It. .121. 
distinguished. MrKay v. Township of II inch- 
inbrookc, xxiv., 55.

02. Amount in dispute—5!) »0 J.> Viet. c. 2Ô. 
s. .1. s.-8. 4-1—By virtue of s.-s. 4 of s. 
of c. 25 of 54 & 55 Viet.. in determining the 
amount in dispute in cases in appeal to the 
Supreme Court of Canada, the proper course 
is to look at the amount demanded by the 
statement of claim, even though the actual 
amount in controversy in the court appealed 
from was for less than .<2,t it Ml. Thus where 
the plaintiff obtained a judgment in the 
court of original jurisdiction for less than 
S2.000, and did not take a cross-appeal upon 
the defendants appealing to the intermediate 
Court of Appeal where such judgment was 
reversed, In* was entitled to appeal to this 
court. Levi v. Reid (<» Can. S. C. It. 482), 
restored, affirmed, and followed. (Iwvnne, .1.. 
dissenting. Laberge v. Equitable Life .1*8. 
•Sue., xxiv., 51).

(53. Jurisdiction — Future rights—R. S. C. 
r /.1.7 x. ( h ) —Ô0 Viet. c. 2!> ( />. » 1—lty 
U. S. C. c. 135. s. 21) (hi. amended by 5(5 
Viet. c. 2!) (DC. an appeal will lie to the 
Supreme Court of Canada from the judgments 
"f the courts of highest resort in the Pro
vince of Quebec, in cases where the amount in 
minroversy is less than $2,01 H I. if the matter 
relates to any title to lands or tenements, an
nual rents and other matters or things where 
ilu‘ rights in future might be bound. Held, 
that the words " other matters or things" 
mean rights of property analogous to title 
i" lands, etc., which are specifically mentioned, 
and not personal rights; that "title" means 

1 vested right or title already acquired though 
*b»* enjoyment may be postponed; and that 
ilc right of a married woman to an annuity 
l‘r,,vidl'd by her marriage contract in case 
du* should become a widow is not a right in 
•"him which should authorize an appeal in 

n m i ion by her husband against her for 
ie/mralion dc corps in which if judgment went 
cium her the right to the annuity would 
w forfeited. O'Dell v. Gregory, xxiv., 001.

! 'd. Jurisdiction — Winding up Act —
Amouo/ ,,i controversy — Aggregate liability 

J'jihI or separate liability — Contribu- 
I V" '• s. | A decision of the Court of Appeal 

llir Ontario reversed the order of tin* Mas- 
I r in Ordinary settling the respondents on 
I Hi'1 list of contributories under the Winding- 
I let Vppeal lies t<> the Supreme Court of 
I Canada, in proceedings under the Winding-

up Act, only where the amount involved is 
$2,000 or over. In this case there were six 
persons placed on the list by the Master ; 
one for $1.000, and the others for $!Min each, 
and all were released from liability by the 
decision of the Court of Appeal from which 
this appeal was brought. The Supreme Court 
held that although the aggregate amount for 
which the respondents were sought to be 
made liable exceeded $2.000, then* was no 
jurisdiction under the Act to entertain the 
appeal, because the position was the same as 
if proceedings had lieen taken separately 
against each of the contributories. The ap- 
]M*al was quashed with costs. Stcpluns v.
G nth ; In re Ontario llxpress <£ Transporta 
lion Co., xxiv., 71(5.

(55. Appeal for cost* — Jurisdiction — Ac
tio» in warranty ■— Proccidings taken by 
warrantee before judgment on principal de
mand. ]—Though an appeal will not lie in 
respect of costs only, yet where there has 
been a mistake upon some matter of law. or 
of principle, which the party appealing has 
an actual interest in having reviewed and 
which governs or affecta the costs, the party 
prejudiced is entitled to have the benefit of 
correction by appeal. Archibald v. Ih Lisle ; 
llaker v. Dc Lisle ; Mowat v. De Lisle, xxv., 1.

(5(5. By law— Petition to quash—Appeal to 
Court of Queen's Bench—)'t Viet. c. J'J (Q.) 
—53 Viet. e. 70 ( Q. I—Judgmint quashing— 
Appeal to Supreme Court R. S. V. c. I.IÔ, s.

(ÿ).]—Section 431) of the Town Corpora
tions Act (40 Viet. e. 20 (Q. t, not having 
been excluded from the charter of the Qity 
of Ste. Gunegonde (53 Viet. c. 701 is to be 
read as forming a part of it and prohibits an 
appeal to the Court of Queen’s Bench from a 
judgment of the Superior Court on a petition 
to quash a by-law presented under s. 310 of 
said charter. Where the Court of Queen’s 
Bench has quashed such an appeal for want 
of jurisdiction, no appeal lies to the Supreme 
Court of Canada from its decision. City of 
Stc. Cuncgonde v. (iougeon, xxv., 78.

(57. Mandamus—Judgment of Court of Re- 
view. |—54 & 55 Viet. e. 25 (1>. t does not 
authorize an appeal to the Supreme Court of 
Canada from a decision of the Court of lie- 
view in a case where the judgment of the 
Superior Court ia reversed and there is an ap
peal to the Court of Queen's Bench. Danina 
v. Marquis (3 Can. S. C. It. 251) and .1/c- 
Donald v. Abbott (3 Can. S. C. It. 2781 fol
lowed. Barrington v. City of Montreal, xxv..
2tr>.

(58. Amount in controversy—Pecuniary in
terest of appellant- Arts. 7j(l. 7j7 C. C. P.\
- -L. having proved a claim of $020 against 
an insolvent estate contested a claim for 
which respondents had been collocated against 
the same estate amounting to $2.044.(5(5. The. 
contestation having been decided in favour 
of respondent. L. appealed to the Supreme 
Court. Held, that to determine whether or 
not there was a sufficient amount in contro
versy to give jurisdiction to the Supreme 
Court the pecuniary interest of the appellant 
only could be taken into consideration, and 
his interest being under $2.000 the appeal 
would not lie although the consequence of the 
appellant’s contestation might result in bring
ing back to the insolvent estate a sum of over 
$2.000. Lachance v. Société de Prêts et de 
Placements de Québec, xxvi., 200.
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(ill. Appeal from Court of /'< view—Appeal 
to Privy Council — Appealable amount -Ail 
tlilion of inti rest—C. C. P. Arts, III.',. 1173, 
Ills,, It. S. (J. Art. Mil «( 55 Vid. 
ill.,, e. *. 3. 3—5} Viet. (V. I. r. .}<
I t mending C. C. I*. Art. 1115 ).\ Vnder 54 
& 55 Viet. ( I>. ) r. 25. s. 3. s.-s. 3. there is no 
appeal tu tin- Supreme Court of Canada from 
n decision of tin- Court of Review. which would 
not In- appealable us of right to the Privy 
Council - Article 2.111. It. S. ().. which pro- 
\ hh>s that " whoupvor 11"1 right i" nppenI is 
dependent upon the amount in dispute such 
amount shall he understood to lie that de
manded and not that recovered if they are 
different" applies to appeals to the Privy Coun
cil. Interest cannot lie added to the sum de
manded to raise it to the amount necessary 
to give a right of appeal, s/an/on v. Home 
In'<. Co. (2 U-gal News 314 i approved. Du
fresne v. (lufvremont, xxvi.. 210.

?(•. Appeal — Jurisdiction — Judicial pro
ceedings Opposition to judgment — Arts. 
JfS'i ',!i.! C. C. P.—R. ■< C. e. 115. s. 2!)—.1/1- 
pea!utile amount — 5 ) «1-55 1 id. e. 25, ». 3, 
s.-s. } Itdrospeetire Icfiislation. |- An oppo- 
sit ion tiled under the provisions of articles 
4SI .-nu 1ST of the Code of Civil Pro
cedure of Lower Canada for the purpose of 
vacating a judgment entered by default, is a 
"judicial proceeding” within the meaning of 
s. 2! i of "The Supreme and Exchequer 
Courts Act." and where the appeal depends 
upon the amount in controversy, there is an 
np|M*al to the Supreme Court of Canada if 
the amount of principal and interest due at 
the time of the filing of the opposition against 
the 'judgment sought to he annulled is of the 
Kiim or value of S2,(MH). Turcotte v. Dansc-

71. J it risdiction — Expropriation of lands 
- Assessments Loral improvements — Fit- 
tun riylits Title to lands aa,l tenements— 
It. S. C. c. I.1Ô. S. 2!) (h) ; ÔI! Vid. e. 20. ».
I ( /). i j — A by-law was passed for the 
widening of a portion of a street up to a cer
tain homologated line, and for the necessary 
expropriation therefor. Assessments for the 
expropriations for certain years having been 
made whereby proprietors of a part of the 
street were relieved from contributing any pro
portion of the cost, thereby increasing the 
burden of assessment on the properties actually 
assessed, the owners of these properties 
brought an action to set aside the assessments. 
The Court of (jtteen’s 1 tench affirmed a judg
ment dismissing the action. On an application 
for leave to appeal: Held, that as the effect 
of the judgment sought to he appealed from 
would be to increase the burden of assessment 
not only for the expropriations then made, but 
also for expropriations which would have to 
be made in the future, the judgment was one 
from which an appeal would lie. the matter 
in controversy coming within the meaning of 
the words " and other matters or things where 
the rights in future might be bound,” contained 
in sub-sec. (fit of sec. 211, Supreme and Ex
chequer Courts Act, as amended by 5(5 Viet. c. 
211 s. 1. 3 tereason v. City of Montreal, xxvii.,

I s7.
72. Action en bornafp—Future riylits—Title 

to lands—It. «S'. C. e. 135, s. 20 (fi)— .7} <(• 55 
Viet. c. 25, s. 3 (D.)—5<i Viet. e. 20, s. 1 
(/>.)]—The parties executed a deed for the 
purpose of settling the boundary lietween con
tiguous lands, of which they were respectively

proprietors, and thereby named a provincial 
surveyor as their referee to run the line. The 
line thus run licing disputed. M. brought an 
action to have this line declared the true 
boundary, and to revendicnto a disputed strip 
of land lying upon bis side of the line so run 
by the surveyor. lit Id, that under It. S. C. 
c. 135, s. 211. s.-s. (?*>, as amended by 5(5 Viet, 
c. 211. s. 1 (I).I. an appeal would lie to the 
Supreme Court of Canada, first, on the ground 
that the question involved was one relating to 
a title to lands, and secondly, on the ground 
that it involved matters or things where rights 
in future might be bound. Chamberlain! v. 
Fortier (23 Can. S. C. It. 371 i referred to 
and approved. Mcdoey v. I.eanip. xxvii., 1113.

73. Court of Review—Appeal to Privy Coun
cil \ppcalnhlc amount 5} t(- 55 Viet. e. 25. 
s. 3. s.-ss. 3 and h (D.)—C. S. L. C. c. 77. 
s. .25—Arts. 1115. 117S C. C. P.-It. S. (J. Art. 
2311.1—In appeals to (lie Supreme Court of 
Canada from the Court of Review (which, by 
54 A 55 Viet. c. 25. s. 3. s,-s. 3. must he ap
pealable to iIn- Judicial Committee of the 
Privy Council), the amount by which the right 
to appeal is to lie determined is that demanded 
and not that recovered, if they are different. 
Dufresne v. (lui en mont (2(5 Call. S. C. It. 
21(51 followed. Citizens Light <0 Power Co. 
v. Parent, xxvii., 31(1.

74. Jurisdiction—Appealable amount — Fu 
tun rights—“ Other matters and things "—It. 
.S'. C. e. 135, s. 20 ( h)—5ti Viet. e. 20 ( />.) | 
The classes of matters which are made ap
pealable to the Supreme Court of Canada un
der the provisions of s. 211, s.-s. ( /« l of “ The 
Supreme and Exchequer Courts Act.” as 
amended by 5(5 Viet. c. 21». do not include 
future rights, and do not affect rights to or in 
real pro|*erty, or rights analogous to interests 
in real property, ltodier v. Lapierre (21 Can. 
S. C. R. lilt i, and O'Dell v. (Ley or y (21 Can. 
S. ('. It. (Kilt followed. Itapliait v. Maclurcn,

75. Jurisdiction Title to lands—Municipal 
law—By-law—Widening streets — Expropria 
tion—It. S. C. e. 135, s. 20 (It)—52/ <1- 55 Viet, 
c. 25. s. 3—50 Viet. <-. 20. s. 1.1—In an action ' 
quash n by-law passed for the expropriations 
of land, the controversy relates to a title n. 
lands, and an appeal lies to the Supreme Court 
of Canada, although the amount in controversy 
is less than $2,(HID.—The judgment on tin- 
merits dismissed the appeal for the reasons 
stated in the judgment of the Court below. 
(See (j. R. (5 (J. ti. 345). Murray v. Wist 
mount, xxvii., 570.

7(1. Jurisdiction—Judgment— Reference <■, 
court for opinion—5\ l iet. e. 5 ( II.C. I—/.'. 
•S'. C. e. 135, ss. 2\ and 23. |—The Supreme 
Court of Canada has no jurisdiction to ent> r 
tain an appeal from the opinion of a provim-i.il 
court upon a reference made by the Lieut on 
ant-Governor in Council, under a provincial 
statute, authorizing him to refer to the court 
for hearing and consideration any mar r 
which he may think lit. although the state ■ 
provides that such opinion shall be deemed a 
judgment of the court. Union Colliery Co. - / 
Jtrit. Col. v. Attorney-(Jcneral of Brit. Col., 
xxvii., (537.

77. Jurisdiction — Title to land—Petitory 
action—Encroachment — Constructions inner 

I mistake of title—Hood faith—Common erroi
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Demolition of works—Right of accession—In
demnity—Ren judicata—Arts. )Id. 'ill. it 
seq., 10.'fl, mi C. C.]—An action to revendi- 
cate a strip of land upon which an encroach
ment was admitted to have taken place, by tin- 
erection of a building extending beyond the 
boundary line, and for the demolition and re
moval of the walls, and the eviction of the de
fendant. involves questions relating to a title 
to land, independently of the controversy as to 
bare ownership, and is appealable to the Su
preme Court of Canada under the provisions 
of the Supreme and Exchequer Courts Act. 
Delorme v. Cusson, xxviii., (5(5.

78. Action — Jurisdiction — Appealable 
amount — Monthly allowance - Future 
rights — “ Other matters and things " If: S.
c. c. Id',, s. 2!> (b)—56 Met. c. Ml (ÜA-
Estublished jurisprudence in court appeal'd 
from■ |—In an action cn declaration de pater
nité tlie plaintiff claimed an allowance of #10 
per month until the child (then a minor aged 
four years and nine months), should attain the 
age of ten years, and for an allowance of $"20 
per month thereafter “ until such time ns the 
child should be able to support and provide 
for himself.” The court below, following the 
decision in I Azotic v. Dcschcncuu ((» Legal 
News, 107 i. held that under ordinary circum
stances such an allowance would cease at the 
age of fourteen. Held, that the demand< 
must be understood to Ik- for allowances only 
up to the time the child should attain the age 
ot fourteen years and no further, so that, 
apart from the contingent character of the 
claim, the demand< was for less than the sum 
or value of two thousand dollars, and conse
quently the case was not appealable under 
the provisions of the twenty-ninth section of 
“ The Supreme and Exchequer Courts Act.” 
even if an amount or value of more than two 
thousand dollars might become involved under 
certain contingencies as a consequence of the 
judgment of the court below. Radier v. La- 
pierre (21 Van. S. V. It. tftD. followed. -Held. 
also, that the nature of the action and demande 
did not bring the case within the exception as 
to " future rights” mentioned in the section 
of the Act above referred to. (J'l)cll v. Gregory 
("24 Can. S. C. It. (itll ) ; Raphael v. Maelareu 
(27 Can S. C. It. 319) followed. Macdonald 
v. Gulivan, xxviii., 268.

79. Jurisdiction — Amount in controversy— 
Affidavits Evidence as to amount — The 
Exchequer Court Acts HO cl- 51 Viet. c. 10, ss. 
>1-5.1 (/>.)—cl 55 l ict. r. Mi, s. ,s (/).! 
The Patent Act—R. 8. V. c. 01. s. SO. |—On 
a motion to quash an appeal where the re
spondents filed affidavits stating that the 
amount in controversy was less than the 
amount fixed by the statute as necessary to 
give jurisdiction to the ap|»ellnte court, and 
affidavits were also filed by the appellants, 
shewing that the amount in controversy was 
sufficient to give jurisdiction under the sta
tute, the motion to quash was dismissed, but 
the appellants were ordered to pay the casts, 
as the jurisdiction of the court to hear the 
appeal did not appear until the tiling of the 
appellants' affidavits in answer to the motion. 
Dreschel v. Auer Incandescent Light Mfg. Co., 
xxviii., 2(58.

80. Jurisdiction—-5Jj cC- 55 Viet. c. 25, s. 2— 
Prohibition — Railways — Expropriation - 
Arbitration.]—The provisions of the second 
section of the statute, 54 & 55 Viet. c. 25, giv
ing the Supreme Court of Canada jurisdiction

to hear appeals in matters of prohibition, ap
ply to such appeals from the Province of Que
bec as well as to all other parts of Canada. 
Shannon v. Montreal Earl: cl Island Ry. Co., 
xxviii., 374.

SI. Jurisdiction- Amount in controversy— 
Opposition afin de distrain Judicial pro
ceeding - - Demand in original action - If. S.
C. c. 115, . 20.1 An opposition afin d dis 
traire, for the withdrawal of goods from seizure, 
is a “judicial proceeding” within the meaning 
of the twenty-ninth section of “ The Supreme 
and Exchequer Courts Act.” and on an appeal 
to the Supreme Court of Canada, from a judg
ment dismissing such opposition, the amount 
in controversy is the value of the goods sought 1 
to he withdrawn from seizure, and not the 
amount demanded by the plaintiff's action, or 
for which the execution issued. Turcott< v. 
Danscrcau 12li Can. S. V. It. 5781. ami 1/e- 
Corkill v. Knight (3 Can. S. V. It. 233: ('ass 
I Mg. 2 ed. (594 i followed : t'hampou r v. La- 
pi/rre (Cass. Dig. 2 ed. 42(5), and Gcndron v. 
McDougall (Cass. Dig. 2 ed. 429). discussed 
and distinguished. King v. Dupuis dit Gilbert, 
xxviii., 388.

82. Jurisdiction —- Future rights—Aliment
ary allowance—It. S. C. c. 1J5 s. 2!L s.-s. 2: 
54 it 55 Viet. c. 25. s. ,1—50 Viet. c. 20. s. 2. |
-—Actions or proceedings respecting disputes as 
to mere personal alimentary pensions or al
lowances do not constitute controversies where
in rights in future may be bound within the 
meaning of the second sub-section of the 
twenty-ninth section of " The Supreme and 
Exchequer Courts Act,” as amended, which al
lows appeals to the Supreme Court of Canada 
from judgments rendered in the Province of 
Quebec in cases where the controversy relates 
to " annual rents or other matters or things 
where rights in future might be bound.” 
\laefarlane v. I.eelam. i 15 .\loo. IV V. INI *. 

distinguished: Saurageau v. Gauthier. (I.. It.
5 P. V. 494 t. followed. Uunque du People v. 
Trotticr, xxviii., 422.

83. Assuming jurisdiction — Amount in 
controversy — 00 d- 01 Viet. c. .1). s. I, s.-s. 
(c).]—Where the jurisdiction of the Supreme 
Court of Canada to entertain an appeal is 
doubtful, the court may assume jurisdiction 
when it has been decided that the appeal on 
the merits must lie dismissed. Great Western 
Ruilway Company of Canada \. It raid (l 
Moo. P. V. X. S. lull, followed.- I>y till and 
• ■I Viet. c. 31, s. 1, s.-s. i - i. no appeal lies 
from judgments of the Court of Appeal for 
Ontario unless the amount in controversy in 
the, appeal exceeds $1,000, and by sub-section 
(f), in case of difference, it is the amount de
manded. and not that recovered which deter
mines the amount in controversy. Held, per 
Taschereau, .1.. that i" reconcile these two 
sub-sections, paragraph if) should probably be 
read as if it meant the amount demanded 
upon the appeal. To read it as meaning the 
amount demanded in the action, which is the 
construction the court has put upon It. S. C. 
c. 135. s. 21), relating to appeals from the 
Province of Quebec, would seem to be contrary 
to the intention of parliament. Labergc v. 
The Equitable Life Assurance Society (24

( Can. S. C. It. 69) distinguished. Rain v. 
Anderson cl Co., ct al., xxviii., 481.

' 84. Jurisdiction — Matter in controversy—
| Interest of second mortgagee—Surplus on sale 

of mortgaged lands — 00 d- Cl Viet. c. 3Jf, s.

t:
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1 ( />. »— statute-, co nut ruction of — Practice.] 
—While mi action to set aside a second mort
gage on lands for $2,21M> was pending, the mort- 
guged lands were sold under a prior mortgage, 
and the Jirsl mongagee. after satisfying his 
own claims, paid the whole surplus of the 
proceeds of the sale amounting to $270 to the 
defendant as subsequent llicumbraticee. Judg- 
meut was afterwards rendered declaring the 
second mortgage void, and ordering the de
fendant lo pay to the plaintilT, as assignee for 
the benefit of creditors, the amount of $270 
so received by him thereunder, and this judg
ment was atlirmed on appeal. I'pon an appli
cation to allow an appeal bond on further ap
peal to the Supreme Court of Canada, objec
tions were taken for want of jurisdiction un
der the clauses of the Act 00 & 01 Viet. e. 
34, but they were overruled by a judge of the 
Court of Appeal for Ontario, who held that an 
interest in real estate was in question and the 
appeal was accordingly proceeded with, and the 
appeal case and factums printed and delivered. 
On motion to quash for want of jurisdiction 
when the appeal was called for hearing: Held. 
that the case did not involve a question of 
title to real estate or any interest therein, but 
was merely a controversy in relation to an 
amount less than the sum or value of one 
thousand dollars, and that the Act IH> & 01 
Viet. c. .Ml, prohibited an appeal to the Su- 
preii. .» Court of Canada. Jcrmyn v. Tiif, 
xxviii., 41)7.

85. Jurisdiction — Injunction—Ditches and 
watercourses—Title to land. I—Proceedings to 
restrain the owner of land from constructing a 
ditch thereon under the Ditches and Water
courses Act to prevent injury to adjoining 
properly do not involve any question of title 
to land or any interest therein within the 
meaning of 00 ik 01 Viet. e. .‘14. s. 1. s.-s. ( a l 
relating to appeals to the Supreme Court of 
Canada in Ontario cases. The fact that the 
adjoining land was to be taxed for benefit by 
construction of the ditch would nut authorize 
an appeal under sub-section I d ) as relat ing to 
the taking of a duty or fee nor as affecting 
future rights. Il'aftr* v. Manigault, xxx., 3U4.

SO. dur indict ion — Amount in dispute — 
(Question raised by pica—Incidental mur.] — 
Issues raised merely by pleas cannot have the 
effect of increasing the amount in controversy 
so as to give the Supreme Court of Canada 
jurisdiction to hear an appeal. Girouard. J„ 
d ii hi to n 11. Standurd Life .1*3. Co. v. Trudeau, 
xxx.. 308.

87. •Jurisdiction — Matter in controversy— 
If. S. C. c. 135. s. 3I> (bt —Tutorship—Petition 
for cancellation of appointment—Arts. .!}.'# et 
scq. C. ('. — Tutelle proceedings.] -— The Su
preme Court of Canada has no jurisdiction to 
entertain an appeal from a judgment pro
nounced in a controversy in respect to the 
cancellation of the appointment of a tutrix to 
minor children. Noel v. Clue ore fils, xxx., 327.

88. Jurisdiction — Servitude — Action con- 
fessoirc — execution of judgment tin rein — 
Localization of right of wag—Opposition to 
writ of possession—Matter in controversy— 
Title to land—Future rights.]—An opposition 
to a writ of possession issued in execution of 
a judgment allowing a right of way over the 
opposant’s land does not raise a question of 
title to land nor bind future rights, and in 
such a ease the Supreme Court of Canada has j 
no jurisdiction to entertain an appeal. O'Dell 1

v. Gregory (24 Can. S. C. It. Util) followed; 
i'liamhcrlaiiil v. Fortier (2-1 Can. S C It. 
371), and McGocg v. Learn y (27 Can. S. V. It. 
11)31 distinguished. -If the jurisdiction of the 
court is doubtful the appeal must he quashed. 
Langer in v. Les Commissaires d’Ecole de St. 
Mare | 18 Cau. S. C. It. 5U!)) followed. Cully 
v. Perdais, xxx., 33U.

80. Jurisdiction — Action for penalties — 
Pica of ultra rires of statute—Judgment on 
other grounds If. s. e. /.»>, s. I!I (<n.| — 
To an action claiming $325 as penalties for an 
offence against the 1'hnrmacy Ad. the pleas 
wire. I. General denial. 2. That the Act 
was ultra vins. In the courts below the ac
tion was dismissed for want of proof of the 
alleged offence. Held. Strong. C..I.. and 
G Wynne, J.. dissenting, that an appeal would 
lie to the Supreme Court; that if the court 
should hold that there was error in the judg
ment which held the offence not proved the re
spondent would be entitled to a decision on his 
plea of ultra vires and the appeal would there
fore lie under s. 2!) ( a ) of the Supreme Court 
Act. //Association Pharmucciitn/ni de (Jw - 
bee v. Livcrnois, xxx., 400.

00. Jurisdiction — Action for séparation de 
corps — Money demand — Supreme Court 
Act. | — In an action by a wife for séparation 
de corps for ill treatment the declaration con
cluded by demanding that the husband lie con
demned to deliver up to the wife her property 
valued at $18.000. The judgment in the ac
tion decreed separation and ordered an ac
count as to property. ID Id. that no appeal 
would lie to the Supreme Court from the de
cree for separation ; O’Dell \. (Jregory 121 
Can. S. C. It. mill followed; and tile money 
demand in the declaration lining only incidental 
to the main cause of action could not give the 
court jurisdiction to entertain the appeal. 
Talbot v. Uuilmartin, xxx., 482.

1)1. Jurisdiction— Amount in controversy—
HO <1- til I ict. e. .1 J. s. J. s.-s. ( c I anil (/I
Inoperative provisions—Prior enactment.]- - 
Section 1, s.-s. ( /1 of (HI and (51 Viet. c. 3d. 
providing that in appeals from the Court of 
Appeal for Ontario " whenever the right to 
appeal is dependent upon the amount in dis
pute, such amount shall be understood to be 
that demanded, not that recovered, if they are 
different," is inoperative, being repugnant to 
S.*s. to. The fact that s.-s. (/1 is placed 
last in point of order in the section does not 
require the court to construe it as indicating 
the latest mind of Parliament as the whole ser 
lion came into force at the same time. City • 
Ottawa v. Hunter, xxxi., 7.

02. Jurisdiction — Amount in dispute — It. 
X. C. c. 135, s. 20 (b I.J—In an fiction by il; 
lessee of lands, leased for four years and tin 
months at a rental of $250 per annum, to liuv 
the lease cancelled as being simulated as 1, 
was, at the time of the lease, owner of th 
property leased : Held, that no amount of *2 
000 or upwards was in dispute, and that ; 
the appeal did not relate to any title to la i 
or tenements nor to annual rents within t! 
meaning of s. 20 (b) of It. S. C. e. 135.

12.

L count not lie entertained by the Supreme (
! of Canada. Fréchette \. Simmoneau, xFréchette \. Simmoneau, xxx1

03. Jurisdiction — Withdrawal of dej< i> 
raising constitutional question — (Jw
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/'/whim<7/ I»/.] -When* a motion In quash 
un appeal Inis been refused on the ground that 
a decision upon u constitutional question is in
volved. the subsequent abandonment of that 
question cannot affect the jurisdiction of the 
Supreme (’ourt of fa inula to entertain the ap
peal. L' Association Pli<irmaeeutiijuc <l< Que
bec v. Live mois, xxxi., 43.

1)4. Jurisdiction—Débats dt compte—lx sues 
on reddition — Amount in controversy.]— In 
an action en reddition de compte, where items 
in the account filed exceeding in the aggregate 
$2.000 have been contested, the Supreme Court 
of Canada has jurisdiction to entertain an ap
peal. Hell v. i ipond, xxxi., 17."».

0Ô. ■! ii r indict ion — Amount in controversy— 
Secretion of estate by insultent—Contrainte 
per corps — Arts. SS.i, NXS C. P. (J. | On a 
contestation of a statement of an insolvent 
trader by a creditor claiming a sum exceeding 
$2.000. the judgment appealed from condemned 
the appellant, under the provisions of art. SSS 
C. I*. < j.. to three months’ imprisonment for 
secretion of a portion of bis insolvent estate, 
to the value of at least $0,000. Held, that 
there was no pecuniary amount in controversy 
and there could be uo appeal i<> the Supreme 
Court of Canada. Clement v. Banque Sa- 
tinnate, xxxiii., 343.

00. Jurisdiction — Matter in controversy— 
Right of appeal - Personal condemnation — 
Action posscHxoirc. |— In a possessory action 
with conclusions for $200 damages, the defen
dant admitted plaintiff's title and claimed the 
right of occupying the premises as her tenant. 
The judgment uppeuled from affirmed the trial 
court judgment, dismissing the possessory con
clusions and adjudging $2<mi for rent of the 
premises in question. Held, that the defend
ant had no right to appeal to the Supreme 
Court of Canada. Haris v. Hoy, xxxiii., 345.

07. Appeal on special questions — Issues on 
appial i‘on ers of appellate court. |— l*er
Armour, J.—Where an appeal has been taken 
as to a part only of a judgment complained 
of the whole issues are before the appellate 
court and it has power to review them and 
render the judgment which ought to have I teen 
pronounced in the court below. Villa de Mui- 
sonneure v. ttanque Provinciale, xxxiii., 418.

OS. Amount in controversy — Determining 
nilur Appellant's acquiescement in trial 
court judgment—Issue on appeal.

Sec No. 24 ante.

00. Appeals from Exchequer (Jouit — Con
troversy less than $0110—Discretion of judge in 
chum bers—Special lea re.

See No. 32(1 infra.

UNI. Order of provincial judge—Motion to 
sit aside—Opposition to seizure—Amount in 
controversy—Jurisdiction.

See No. 320 infra.

101. Execution for costs — Amount in dis- 
pnti —J urisdiction.

■-■- r Opposition, 3; Practice of Supreme

7. Court Appealed from.

102. Court of last resort in 1‘. E. Island— 
J urisdiction JS | ici. c. Il, ss. II. 11. j 
An appeal lies direct to the Supreme Court of 
Canada from the Supreme Court of Judicature 
of the Province of Prime Edwurd Island, as 
being the highest court of linal resort in that 
Province, hell y \. Sulivun, i., 1.

103. Supreme und Exchequer Courts ,1c/, 
s. 0$ — Appeals from Exchequer Court deci
sions. J—There is nothing in s. OS of the Su
preme and Exchequer Courts Ai t conlining ap
peals from that court to a recourse against 
linal judgments only, the word used being “ de
cision " which is applicable as well to rules and 
orders not linal as to final decisions. ( Per 
Strong, ,1., at p. 257.) Uunjou v. Marquis, 
iii., 251.

104. Certificate as to deposit—Security for
costs—Supn mt and Excheqmr Courts Act— 
Hu le II- Court of Hi vine ( Que. I ]- The de
posit of $5tHl, in the court below, by appellant, 
without a certificate that it was so made to 
the satisfaction of the court appealed from, 
or .......... its judges, is nugatory and inef
fectual as security for the costs of the appeal. 
—Per Taschereau, ,1. The case should, under 
such circumstances, be sent back to the court 
Ik'Iow in order that u proper certificate might 
be obtained. Per Strung and Taschereau, JJ. 
An appi-al unes not tie from tin* Court 
of Review ((jue.) to the Supreme Court of 
Canada. Henry, A..contra. (See Danjou v. Mar
quis (3 t an. S. C. It. 2-11 i. .No. 10.5. ante i. - 
This appeal was quashed with costs, which 
included the general costs of respondent up to 
time motion made. The full fee of $25 was 
taxed by the registrar on hearing of motion. 
This was increased by liât of Eouruier, .1., to 
$ltiii. Macdonald v. Abbott, iii., 278.

[Appeals now lie from the Court of Review 
in cases where it affirms the trial court judg
ment, provided appeal as of right may be had 
to the Privy Council (54 & 55 Viet. c. 25, s. 
3; ."»(» Viet. c. 21), s. 2.) J

105. Jurisdiction — Original Court — Su
perior Court—Suprcmi and Excheqmr Court 
Act, s. H. |—An appeal will not lie to the Su
preme Court of Canada in cases in which the 
court of original jurisdiction is not a Superior 
i ourt, and i be < ourt of \\ ills and Pro
bate for the County of Lunenburg. Nova 
Scotia, is not a Superior Court within the 
meaning of s. 17 of “ The Supreme and Exche
quer Court Act,” before amendment by 52 
Viet. c. 37. s. 2. Beamish v. Kaulbaek, iii., 
704.

10(5. Expropriation of land—Persona dcsig 
nata—Order by judge in chambers—Moneys 
deposited—H. S. C. e. 1J5, s. 28—R. S. C. c. 
10!>, s. 8.]—The respondent petitioned for an 
order for payment to them of $4.<MMi deposited 
by appellants for land taken for railway pur
poses and a judge of the Superior Court, in 
chambers, after formal answer and hearing of 
the parties granted the order under the Rail
way Act. The company appealed to the Court 
of Oiieen’s Bench which affirmed the order. 
Held, that the order having been made by a 
judge sitting in chambers, and. further, acting 
under the statute ns persona designata. the 
proceedings had not originated in a Superior 
Court within the meaning of s. 28 of the Su
preme and Exchequer Courts Act, and the case 
was therefore not appealable. Cunudiun
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Pacifie Itii. I'o. v. Little Seminary of 8tv. 
Thérèse. xvi., Ill Hi.

107. Decision of Court of Revision—.1 ppeal 
to District Court -— Judgment of Supreme 
Court of North-West Territories Court of 
first instance—It. 8. C. c. 1.15, s. 2}—ôl Viet, 
c. ST. s. J (/>.) ]—By N.-W. T. ordinance mi 
apitcal lies from the Court of Revision for ad
judicating u|ion assessments for school rates 
to the district court of the school district : on 
such appeal being brought the clerk of the 
court issues a summons, making the ratepayer 
plaintiff and the school trustees defendants, 
which summons is returnable at the next sit
ting of the court, when the appeal is heard. 
The district court by 40 Viet. c. 2T>. became 
merged in the Supreme Court of the North- 
West Territories, oil 20th October INNS Ihhl. 
that an apiieal will not lie from the judgment 
of the Supreme Court nllirming a decision of 
the Court of Revision in such a case, as the 
proceedings did not originate in a Superior 
Court. Angus v. Calgary School Trustees,

106. Jurisdiction—Question of procedure— 
Judgment simultaneous with passing of Act— 
Existing adjudication Suprenu Court Amend
ing lei. Iti!U—à) d ii \ iet. c. JJ, s. S—Ap
peal from Court of Review.)—By s. 3 of the 
Supreme Court Act of 1801, an appeal may lie 
tio"i i tie Court of R-’view in cases which are, 
by the law of Quebec, appealable direct to the 
l’rivy Council. A judgment was delivered by 
the Court of Review in favour of respondent, 
e" i lie day on which the Act came into force. 
Held, that appellants not having shewn that 
the judgment was delivered subsequent to the 
passing of the Act the court had no jurisdic
tion. Qua re, Whether all appeal will lie 
from ii judgment pronounced after the passing 
of the Act in an action pending before the 
change of the law. Uurtulise v. Dcsmartcau, 
xix., 002.

100. Jurisdiction—Case originating in Cir
cuit Court-—Objection taken by the court— 
Costs.I—Appeal from the Court of Queen's 
Bench reversing the judgment of the Circuit 
Court, Three Rivers, setting aside a seizure 
for u tux of $10 imposed by by-law of the City 
of Three Rivers on strangers and non-resi
dents selling goods by samples. The case was 
settled and agreed to by both parties, who took 
no objection to the jurisdiction. Ih lil. that an 
appeal will not lie to the Supreme Court of 
Canada in cases where the court of original 
jurisdiction, is the Circuit Court for the Pro
vince of Quebec. AppeqJ quashed without 
costs, the objection having lieen taken by the 
court. Major v. City of Thru Hirers, IS C. 
L. .1. 13- ; Cass. Big. (3 ed. ) 433 ; Cass. Vrac. 
(2 ed.) 27, SI.

| Followed in The Mayor, etc., of Terrebonne 
v. The Sisters of the Troridenee Asylum. No. 
Ill, infra.)

110. Jurisdietion — Prosecution before Jus
tice of the. Peace—Certiorari—Court of origi
nal jurisdiction — Costs — Objection taken by 
court.) — A conviction by .1. V. for sidling 
liquor contrary to the '* Canada Temperance 
Act, 1S78.” and papers connected therewith 
were brought before the Court of Queen's 
Bench for Manitoba, by certiorari, and a rule 
ni«i to quash the conviction was made abso
lute. Ih Id. that an appeal would not lie, the 
cause not having arisen in a Superior Court 
of original jurisdiction.—The question of costs

was reserved. The court subsequently deter 
mined that the respondent should have the 
costs of appeal, although the objection had 
been taken In the court. Tin Qun'n v. 
Serins, Cass. Big. (2 ed. I 427; Cass. Vrac. 
(2 ed. t 27, 81.

111. Court of original jurisdiction—Circuit 
Court judgment—Future rights—Suit for land 
tax—Objection taken in fuel urn Costs )> 
I ict. e. Jit, s. J ( It. » J—The action was brought 
in the Circuit Court, Bistrict of Terrebonne, 
for $120 and interest for taxes imposed upon 
real estate. The respondents moved to quash 
appeal for want of jurisdiction, relying on s. 3 
of the Supreme Court Amendment Act of 1N7U. 
Appellants contended that in Montreal and 
some other districts in the Province of Quebec, 
such an action, in which future rights would 
be bound, would In- brought in the Stiiierior 
Court, and only by virtue of a special statute 
was it brought in the Circuit Court in Terre
bonne ; that such statute was applicable to only 
Mime ni tin* districts of tin* province, and that 
if the contention of the counsel for appellants 
was correct, the anomaly would arise that in 
such a case if the action were brought in one 
district there would be no appeal, while, if 
brought in another district, there would be an 
apnea! and argued that, in this case, the < 
cuit Court must be considered as substituted 
for and in lieu of the Superior Court. Held. 
that the statute was clear, ami in no case 
would an np|ieal lie in an action which origi 
nated in the Circuit Court. Major v. Cm go,
at ion ni I line Hirers (No. 100. until, follow 
ed. Motion granted and appeal quashed with 
costs. The objection lo the jurisdiction \vn< 
taken by the respondents in the fact uni. I.i 
Maire, rte., de Terrebonne v. So urs de lu Pro 
ridenee. Cass. Big. (2 ed. I 434 ; Cass. S. i

112. Public street — Encroachment on 
Huililing "upon" or “ close to" the liai 
Charter of Halifax, ss. }.>.}. fgj.j—Petition I 
remove obstruction—Judgment on I aria ne,

By s. 4."»4 of lin* charter of the t'ii.v of ll.i 
fax any person intending to erect a buildin 
upon or t lose to the line of the street must 
first cause such line to he located by the city 
engineer and obtain a certificate of the Ion 
tion ; and if a building is erected upon m- 
close to the line without such certificate lia 
ing been obtained the Supreme Court, or 
judge thereof, may. on petition of the record-* 
cause it to be removed. On appeal from lb* 
decision of the Supreme Court of Nova Scot 
reversing the judgment of a judge under tin 
section an objection was taken to the jurisdi* 
tion of the Supreme Court of Canada on tl 
ground that the petition having been present- 
to a judge in chambers the matter did i 
originate in a Superior Court. Held. I 
chereau, J., dissenting, that the court had j 
isdietion. Canadian Pacific Railway Co. v. s< 
Thérèse (1(1 Can. S. C. R. iltMli, and I iet,,- 
Hayes (111 Can. S. C. It. 721 I distinguish* 
City of Halifax v. Reeves, xxiii., 340.

113. Court of Review—Jurisdiction lia, 
damns—5) <(• Ho Viet. c. 25, ». 8 (It.)—! 
—B. applied for a mandamus to compel 
corporation of the City of Montreal to - i 
out the provisions of one of its by-laws. I 
writ of mandamus was granted by the Supei r 
Court, but on appeal, this judgment was re
versed by the Court of Review, and the p i- 
tion for mandamus dismissed. B. then h 
toted an appeal from tin* latter judgmen
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the Supreme Court of Canada. On motion to 
quash the appeal : livid, that the case was not 
within the pm\ isimis of 54 & 55 Viet. <•. 25. s. :!. 
allowing appeals from the Court of Review in 
certain cases, and that as the appeal was not 
from the judgment of the Court of Queen's 
Bench (appeal side), the court of highest re
sort in the province, there was no jurisdiction 
in the Supreme Court of Canada to entertain 
it. Danjou v. Marquis (3 Can. S. C. R. 2511. 
and McDonald v. Abbott (3 Can. S. C. R. 
278i. followed. As the point upon which tlie 
appeal was quashed had not been taken in the 
factum, nor by the motion, the appeal was 
quashed without costs. Harrington v. City of 
Montn ai. xxv., 202.

114. Jurisdiction—52 I id. c. .17, ». 2 (/).)
—Appointment of presiding officers - t'aunty 
Court Judy vs—n't Viet. c. )<S (Ont.)— 5S f'ici. 
c. '/I (Out. i Construction of statute—Appeal 
from assessment — Final judgment.]— By 32 
Viet. c. 37, s. 2, amending “The Supreme" and 
Exchequer Courts Act," an appeal lies in cer
tain cases to the Supreme Court of Canada 
from courts “ of last resort created under pro
vincial legislation to adjudicate concerning the 
assessment of property for provincial or muni
cipal purposes, in cases where the person or 
persons presiding over such court is or are ap
pointed by provincial or municipal authority." 
By the Ontario Act, 55 Viet. e. IS, as amended 
by 3N Viet. c. 47, an appeal lies from rulings 
of Municipal Courts of Revision in matters of 
assessment to the County Court judges of the 
County Court district where the property has 
been assessed. On an ap|ieal from a decision 
of the County Court judges under the On
tario statutes : Held, King, J., dissenting, 
that if the County Court judges constituted a 
" court of last resort " within the meaning of 
52 Viet. e. 37, s. 2. the persons presiding over 
such court were not appointed by provincial 
or municipal authority, and the appeal was not 
authorized by the said Act. — 1 ldd. per
Gwynne, J., that as no binding effect is given 
to the decision of the County Court judges, 
under the Ontario Acts cited, the court ap
pealed from was not a " court of last resort " 
within the meaning of 52 Viet. c. 37. s. 2. - 
(Juare, Is the decision of the County Court 
judges a " final judgment " within the mean
ing of 52 Viet. c. 37, s. 2V City of Toronto V. 
Toronto Railway Co., xxvii., 040-

115. Jurisdiction—Cast originating in Conn 
ty Court - 'Transfer to High Court. |- There 
is no appeal to the Supreme Court of Canada 
in a case in which the action was commenced 
in the County Court and transferred by order 
to the High Court of Justice in which all sub
sequent proceedings were carried on.—/Vr 
<Iwynne. J., contra. Where the case is trans- 
ferred because the pleas ousted the County 
Court of jurisdiction an appeal lies.—Leave to 
appeal cannot be granted under tilt & ill Viet. 
i .31. s. 1 (c), in a case not appealable under 
the general provisions of R. S. C. c. 135. 
Tucker v. Young, xxx., 185.

8. CutmInal Appeals.
11(1. Crown case reserved—(Questions of law 

- Vcie trial—C. S. LI. C. c. 112—C. S. L. C. 
r. '.1. ss. Til, 58, and .>.') • .12 it- JJ Viet. c. r2'J. ». 
>" î.s Viet. c. II. s. Jj9.\—Since the passing 
of 32 & 33 Viet. e. 21». s. SO, repealing so much 
of V. S. L. C. c. 77 as would authorize a court

in Quebec to order a new trial in a criminal 
ease, and of 32 & 33 Vid. c. 3(1. repealing C. 
S. L. C. c. 77, s. (53, the Court of Queen's 
Bench (Quo. i lias no power to grant a new 
trial, and the Supreme Court of Canada, ex
ercising its ordinary appellate powers under 
38 Viet. e. 11, ss. 38 and 41». rendered the judg
ment which the court appealed from ought to 
have given, reversed the judgment and ordered 
the prisoner's discharge. Lalibcrtc v. The 
Queen, i., 117.

117. Criminal trial — Mol ion for reserved 
cast i nanimity on o,e of several grounds - 
Jurisdiction. \—Where the court appealed from 
has itilirmed the refusal to reserve a ease 
moved for at a criminal trial on two grounds, 
and is unanimous as to one of such grounds 
but not as to the other, the Supreme Court on 
appeal can only lake into consideration the 
ground of motion in which there was dissent. 
McIntosh v. The Queen, xxiii., 180.

118. Jurisdietiou — Criminal law — The 
Criminal Code. ISU2, ss. 1.'/2-750— Xcw triât
,Statute, construction of- 'to it- 5ti Viet. c. 2<l, 
s. 7)2.J—Ail appeal to the Supreme Court of 
Canada does not lie in cases where a new trial 
has been granted by the Court of Appeal, un
der the provisions of the Criminal Code. 1802. 
ss. 742 to 750 inclusively. The word "opinion” 
as used in s.-s. 2 of s. 742 of " The Criminal 
Code, 18112," must lie construed as meaning a 
"decision” or " judgment " of the Court of 
Appeal in criminal cases, l ion v. The Queen,

9. Cnfiss Appeals.

119. ]’crdict — Reduction of damages by 
judgment appealed from — Cross-appeal—Re. 
lieI tor respondent- Restoration of trial judg
ment.]—Where there has been no cross apjieal 
taken relief against an improper reduction of 
damages assessed at the trial cannot be grant
ed to the respondent. Stephens v. Chausse,
xv., 379.

120. Order for new trial—Issues on appeal 
—Failure to cross-appeal.]—A rule was dis
charged so far as it asked a nonsuit but was 
made absolute for a new trial. Held, on an 
appeal by defendant, that although the plain
tiff was entitled to recover, yet, as lie had not 
appealed from the order for a new trial, the 
rule should be affirmed and the appeal dis
missed with costs. Canadian Ratifie R g. Co. 
v. Lawson, Cass. l»ig. (2 ed.) 729.

121. Cross-appeal pending in Pricy Council 
—Stag of proceedings—Practice.] -- At the 
hearing of the appeal it appeared that the re
spondent had taken an appeal from the same 
judgment to Her Majesty's 1‘ri.vy Council, and 
that the respondent's said uiqieal was then 
pending before the Judicial Committee of the 
l»rivy Council. The court, in consequence, 
stopped the arguments of counsel and ordered 
that the hearing of the appeal to the Supreme 
Court of Canada should stand over until after 
the adjudication of the said appeal to the 
Privy Council. McCreevy v. McDougall, 3rd 
March, 1888.

122. Cross.appeal—Rules 02 and (U—Com
pliance with.] A cross-appeal will bo disre
garded by the court when rules (12 and (13 of 
the Supreme Court Rules have not been com
plied with. Uni m cr v. The Queen, xxiii., 488.
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123. Increasing damages without croxs-ap- 

l>ail Ifule til. Supreme Court Ifules—Special 
statute. |— Vnder tin- Ontario Judicature Act, 
H. S. ( i. 1887 v. 44. ss. 47 and 4M, tin* Court 
of Appeal lias power to increase damages 
awarded to a respondent without a cross ap
peal. and the Supreme Court lias the like 
power under its rule No. til. Taschereau, J.. 
dissented -Per Strong. C.J. Though the 
court will not usually increase such damages 
without a cross-appeal, yet where the original 
proceedings were hy arbitration under a sta
tute providing that the court, on appeal from 
the award, shall pronounce such judgment as 
the arbitrators should have given, the statute 
is Kutlicieut notice to an appellant of what the 
court may do, and a cross-appeal is not neces
sary. Town of Toronto Junction v. Christie,

124. Appeal bp respondent — Motion to 
quash—Cross-appeal—Costs.

Sec Costs, 8.

126. Verdict for damages—Solatium—Death 
of parent—Aegligeuee Art. lOôti C. C.—Lord 
Campbell's Act -E fide nee of pecuniary loss— 
Cross-appeal—Practice.

See Dam auks, 3.

120. Filing case—Inscription—Cross appeal 
—Principal appeal ease not filed.

Sec Practice of Supreme Court, 27.

10. Death of Parties.

127. Death of party—Appeal by ejccutors 
—Motion to quash.

Sec Practice and Procedure, 75.

128. Action under Lord Campbell's Art— 
Abatement of appeal — Death of plaintiff — 
Actio personulis moritur cum persona.

Sec No. 1. ante.

11. Discretionary Orders.

120. ./urisdietion—Section 2.1. Supreme and 
Exchequer Courts I et Matter of discretion.]
- -Vivier s. 22 of the Supreme and Exchequer 
Court Act. no appeal lies from the judgment 
of a court granting a new trial on the 
ground that the verdict was against the weight 
of evidence, that being a matter of discretion.
|See It. S. O. e. 13.*i, s. 24 (•/». as amended 
by Ô4 iV Viet. c. 2Ô. s. 2. enacted since 
date of above decision. | It oak v. Merchants’ 
Marine Ins. Co., i., 110.

130. J urisdietion of Anpellate Court— Xew 
trial Setting aside renliet t'i enter another 
—.17 l ief. e. 7, ss. .12. -U (Ont. I—It. S. O. 
{IS!7 i e. Ô0. ss. 2<i'i. 2S.I—.IS l ief. e. II. ss. 

20, 22. JS ( D. i— Amendments to pleadings.]— 
In an action tried with a jury, under 37 Viet, 
e. 7. s. 32 (Ont. i, the judge entered a verdict 
for the plaintiff upon the answers of the jury 
to questions submitted. Vpon a rule nisi the 
Court of <.Omen's Bench entered a verdict for I 
the defendants 141 V. V. ( j. It. 4071 and. on [ 
an appeal, the Court of Appeal for Ontario, 
being equally divided (3 Out. App. It. 331), I

the 1j. It. judgment stood. Held, reversing the 
judgment appealed from, Taschereau, .1.. dis
senting, that tile Court of Cjueen’s Bench had 
no power to set aside the verdict for the plain
tiff and direct a verdict to lie entered for the 
defendants in direct opposition to the (hiding of 
the jury on a material issue; that the court 
below might have ordered a new trial upon 
the ground that the timliug of the jury upon 
ilie questions submitted to them was against 
the weight of evidence, but they exercised their 
discretion in declining to act. or in not acting, 
o.i this ground and, therefore, no appeal to 
the Supreme Court of Canada would lie on 
such ground, under 38 Viet. e. 11. s. 22. That 
before the Act 43 Viet. e. 34, if an amend 
nmnt to a plea was authorized by the court 
below, hut such amendment was never act it 
ally made, the Supreme Court had no power 
to consider the case as if the amendment had 
in effect been made. Per (jWynne, .1, That 
the plaintiff could not have been non-suited in 
virtue of 37 Viet. e. 7, s. 33 (Out.I, as it i~ 
only where there is no evidence in support of 
the plaintiff's case, that a nonsuit can he 
entered j and that in this case, the proper ver
dict which the law required to be entered upon 
the answers of the jury was one in favour of 
tlm plaintiff. | Note.—The ITivy Council 
(ti App. Cas. Iî441 affirmed the first holding 
and held that the Act, 38 Viet. c. 11, gav 
the Supreme Court power to render any jud- 
mont which the court below might or ought 
to have given, and might order a new trial on 
ground of misdirection or verdict being against 
weight of evidence ; and that power was no 
taken away hy s. 22 in case the court below 
did not exercise discretion as to the question 
of a new trial, and where the appeal from 
their judgment did not relate to that subject. | 
Moon v. Connecticut Mut. Life Ins. Co.. \i.. 
t»34.

131. Discretion of court below —Xcw trial 
ordered bp court below - I - edict against 
weight of evidence.]—Held, that the Supreme 
Court will not hear an ap|s*al from a jmlg 
ment of the court below, in the exercise of it - 
discretion, ordering a new trial on the groin .1 
that the verdict is against the weight of et id 
cnee. Eureka II oolh n Mills Co. v. I/o.. 
xi„ HI.

132. Discretion of court below—Interfn 
cnee on appeal. | A Court of Appeal onto 
not to interfere with the order of the court 
below on a matter of discretion, unless it 
made absolutely clear that such discretion Im- 
liren wrongly exercised. Per Ritchie, t .1 
Jones v. 'Tuck, xi., 107.

133. Matter of practice—Hail Seeuritg ;•
costs—Exonéré! ur Partus- Discretion
court bc/ow—Jurisdiction.| — S. brought ,-i 
action against .1. and issued a writ of caput 
Bail was given and special bail entered 
due course, but the bail-piece was not lib- 
nor judgment entered against ,1.. for >.■; 
months after. On application to a judge 
chambers an order was made for tlm disci
of the bail on account of delay in entering - u 
judgment, and the full court refused i • 
aside the order. An anneal was brought 
the Supreme Court of Canada entitled iu 
suit against ,1.. from the judgment of tin 
court, and the bond for security for costs " - 
given to J. Held, that as the hail, the > 
parties really interested in the appeal, m re 
not before the court and not entitled to tlm 
benefit of the bond, the appeal must be quasi -d
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for want of proper security. Held, also, that ' 
the appeal would not lie as me matter was 
simpl.x out* of practice, in the discretion ol' the 
court below. Scum mill v. Jama, xvi., 51)3.

134. Judicial diner* lion — Executors and 
h ush es- \ovuuuts. | The Supreme Court of 
Canada, on appeal from a decision allirming 
tin* report of a referee in a suit to remove 
executors and trustees which report disallowed 
items in accounts previously passed by the 
Probate Court, will not reconsider the items 
so dealt with, two courts having previously 
exercised a judicial discretion as to the 
amounts and no question of principle being 
involved. (Irani v. McLaren, x.xiii.. .".lu.

135. Order to amend pleadings—Inlcrfcr- 
entv* ici lli Oise ret ion of cour! In loir Pro
cedure.]- The Supreme Court will not inter
fere on appeal with an order made by a pro
vincial court granting leave to amend the 
pleadings, such orders being a matter of pro
cedure within tin* discretion of the court Inf
low. Williams v. Leonard tl- Sons, xxvi., 40(1.

130. Xotiec of action Xigligene* of muni
cipal corporation Discretion o f trial y a ilg. 
Itcricicing on npp*ul.] An appellate court 
should not interfere with the discretion exer
cised by the trial judge in dispensing with 
notice of action against a municipal corpor
ation guilty of gross negligence as provided by 
the Ontario .Municipal Act in respect to the 
condition of winter sidewalks. (23 Out. App. 
It. 4tHi. affirmed I. City of Kingston v. Dr< n- 
nan. xxvii., 4<$.

137. Discretion of court appealed from - 
Cox/*.]—It is only when some fundamental 
principle of justice has been ignored, or some 
other gross error appears that the Supreme 
Court will interfere with the discretion of pro
vincial courts in awarding or withholding 
costs. Sinilli v. The Sa ini John City Hail nay 
Company; I'll*• Consolidated Electric Com
pany v. The Atlantic Trust Company; Con
solidated Electric Co. v. Pratt, xxvii!., 1103.

13S. Issue on appeal—Church discipline— 
Domestic tribunal. | Where an appeal raised 
the quest ion of the proper or improper exer
cise of disciplinary powers by the Conference 
of the Methodist < 'huii'li. the Supreme Court 
refused to interfere, the matter complained 
oi being within the jurisdiction of tin* Con
ference. Asl, v. The Methodist Church, xx.xi.,
407.

130. Parties on appeal—Practice—Proceed
ing in name of deceased party—Amendment—- 
Jurisdiction — -Interference with discretion on 
ayp* al. \ ltetween the hearing of a case and 
the rendering of the judgment in the trial 
court, the defendant died. Ills solicitor by 
inadvertance inscribed the case for revision 
in ihe name of the deceased defendant. The 
plaintiffs allowed a term of the Court of Re
view to pass without noticing the irregularity 
of the inscription but, when the case was ripe 
for hearing on the merits, gave notice of mo- 
ti":i to reject the inscription. The executors 
"f the deceased defendant then made a motion 
for i.emission to amend the inscription by 
substituting their names ex aunlitc. The 
Vourt of Review allowed the plaintiffs’ motion 
ns io costs only, permitted amendment and 
subsequently reversed the trial court judgment 
on ilie merits. The Court of King’s flench 

1 a' peal side I. reversed the judgment of the 
Court of Review on the ground that it had
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no jurisdiction to allow the amendment and 
hear the case on its merits, and that, conse
quently. ill the orders ami judgments given 
were nullities. //</«/. reversing the judgment 
appealed from, (<j. R. 1<* K. B. 511). the 
Chief .lust n o ai'il Taschereau. .1., dissenting, 
that the Court of Review had jurisdiction lo 
allow the nmciidmoiit and thin, ns there had 
I h vu no abuse of discretion and no parties 
prejudiced, tin* Court of King's Bench should 
not have interfered. Price \. Eraser, x.xxi,,

1 III. practice Adding alternatir* claims-- 
1 ineiidnient Discretionary ordcrh- Duty of 

a Pin llatc court.] Where the courts below 
have, in the exercise of judicial discretion 
ordered or refused leave to amend the plead
ings there ought Uni lo be any interference 
with this exercise of their discretion on an 
appeal. Poiter v. pelton, xx.xiii.. 44'.I.

111. Discretionary order—Derision by ap
pellate court.

Nee Maxpamvs, 1.

142. On/er *.Mending time- Jurisdiction of 
Court of [ppeal for Ontario.

S*e No. 43(5. infra.

12. Election Appeals.

143. Election la a-—.IN Viet. c. I t. x. J.V— 
Judgment on preliminary objections.] No 
appeal lay under 38 Viet. c. 11. s. 48. to tin* 
Supreme Court of Canada, from a judgment 
dismissing an election petition on preliminary 
objections. The Charleroia Election Case; 
Hrassnrd v. Langer in. ii.. 31!).

(Note.—See Amending Acts.)
144. Motion to gnash Parliamentary elec

tion- \otie*• — Setting down for hearing — 
Jurisdiction.]- Held, notice of setting down 
an election a lineal for hearing is a condition 
irecedcnt to the exercise of any jurisdiction 
».v the Supreme Court to hear the appeal. 
Xorth Ontario Election Case.— Wilder v. 
Lihbs, iii. 374.

145. Coutrorerh d election—If. N. C. c. H.
xx. J.i, .1.1. 0(1—Jurisdiction—Dismissal for 
non pros. | - An appeal does not lit* from a

| judgment on a motion dismissing an election 
petition because the trial bad not I teen com
menced within the six months limited by s. 32,
1 tominion Controverted Elections Act. I/As
sit mpt ion Election Case; Quebec Co. Election 
Case, xiv.. 42!).

14(5. Controverted election—fluting at trial 
-—II. S. C. e. ?(. xx. .1.1, .11. Ô'I Jurisdiction 
--Want of prosecutii.n.]—Where the trial 
judge has overruled on obji*ction on the 
ground of want of prosecution to trial within 
six months from the presentation of the 
petition, an apnea I will lie to tin* Supreme 
Court of Canada, titengarrg Election Case, 
xiv. 453.— < Ijenve to appeal to the Privy Coun
cil was refused, ( 5!) L. J. 27!) : 4 Times L. It. 
(104) i

I 117. Dismissing appeal— Controverted elec
tion ease- \ pplication to judge in chambers.] 

An application to dismiss an election appeal 
for want of prosecution should he made to n 
judge in chambers. Hatton Election Case, 

i Lush v. Waldic, xix.. 557 ; Chicoutimi and
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Ragncnay Election rose. May 10th. 1802.
| Note.—All applications to dismiss for want 
of prosecution, should Is- made to the regis
trar in chambers.]

14S. Controverted election—Discontinuance 
—Certificate to Speaker."]- Upon respondent’s 
counsel, in an election appeal, notifying the 
court that lie had been served with notice of 
discontinuance, the court struck the appeal off 
the list, and the notice having lieen tiled in the 
registrar's office, certified to the Sjieaker of 
the House of Commons that by reason of such 
discontinuance the decision of the trial judges 
and their report had been left unaffected by 
the proceedings in the Supreme Court. 
L'Assomption Election Case, Gauthier v. 
Jiricn, xxi., 29.

149. Irregular inscription — Hearing ex 
parte—I'aetiun filed hut late.]—When appeal 
called, counsel for appellants appears. No 
one appears on behalf of respondent. The 
appellant's factum not having been tiled till 
the morning the ap|ieal is called on for hear
ing. instead of three clear days before the 
first day of the session, as required by rule 54, 
the court refuses to hear him < ./• parte while 
thus irregularly before the court. Levis Ela
tion Case. 3Uth Oct., 1884; Cass. Dig. <2 ed. i,

150. Election petitions—Separate trials—If. 
S. C. e. !l, ss. .10 and Ô0--Ifulinp on objee- 
fton.]—The ruling of the court below on an 
objection it* proceedings on an «‘lection peti
tion, viz. : That the trial judges could not pro
ceed with the petition in this case, because 
the two petitions filed had not been bracketed 
by the prothonotary as directed by s. 30 of 
c. 9, It. S. C.t is not an appealable judgment or 
decision. It. S. C. c s. 50. i Sedgewick, 
•I. doubting.) I a min nil Election Case,

151. Appeal—Election petition- I* reliai in
ary objection — Delay in filing — Objections 
struck out—Onler in cluumbcrs If. S. C. e. !>, 
s. 50.]—The Supreme Court refused to enter
tain an appeal from the decision of a judge in 
chambers granting a motion to have prelimin
ary objections to an election petition struck 
out for not being filed in time. Such deci
sion was _not one on preliminary objections 
within s. 50 of the Controverted Elections Act, 
and if it were no judgment on the motion 
could put an end lo the petition. West 
Assiniboia Election Case, x.xvii., 215.

152. Appeal—-Preliminary objections—It. S. 
C. e. 0, ss. 1.1 and HO—Order dismissing peti
tion— Affidavit of petitioner. | -The appeal 
given to the supreme court of Canada by The 
Controverted Elections Act ( It. S. C. c. '.). s. 
501, from a decision on preliminary objections 
to an election |M»t it ion can only he taken in 
respect to objections filed under s. 12 of the 
Act. No appeal lies from a judgment grant
ing a motion to dismiss a petition on the 
ground that the affidavit of the petitioner was 
untrue. Marquette Election Case, xxvii., 219.

153. Jurisdiction — Preliminary objections 
— j2 I ii t. e. ■!!>. s. 10—If ale to extend time 
for service of election petition — Controverted 
Dominion chef ion.

Sec Election Law, 9.
154. Jurisdiction - -Controverted election— 

Hale in bane Preliminary objections — .{2 
I let. C. SO, v. W.

See Election Law, 10.

155. Election petition—Dissolution of Par
liamentf— Abatement of proceedings — Return 
of ill posits — Payment out of court below —

Sec Election Law, (53.

13. Final Judgments.

15(1. Final judgment—Demurrer—Supreme 
and Exchequer Courts Act. s. 11—If. S. JV. 
.S'. I '/ ser.) c. Oli, s. l,i/j.\ — An order setting 
aside a demurrer as frivolous and irregular 
under the Nova Scotia Practice Act is an 
order on a matter of practice and not a final 
judgment appealable under the 11th section 
of the Supreme and Exchequer Courts Act. 
Kandick v. Morrison, ii., 12.

157. Jurisdiction—Question raised by court
— Rule setting aside judgment und execution 
—“ Final judgment -Supremo and Exche
quer Courts Act, s. 17—Construction of s. 2 
1 d i.]—The Supreme Court of Canada may, 
of its own motion, entertain a question of 
jurisdiction.—An order vacating a final judg
ment and setting aside an execution issued 
thereunder is a " final judgment ” within the 
meaning of the Supreme und Exchequer 
Courts Act. and subject to appeal under the 
provisions of that Act. (Strong, J., dis
sented. I Wallace v. llossom, ii., 488.

158. Summary jurisdiction — Order upon 
immediate officers — Application by third 
party on rule nisi—Final order—Interest on 
deposit.]—An order by a Superior Court exer
cising its summary jurisdiction over its own 
immediate officers, on an application by a 
third party to obtain an order for the pay
ment over of interest received by such officer 
on moneys held by him on deposit as an officer 
of the court, is a final order from which an 
appeal will lie to the Supreme Court of 
Canada, under 38 Viet. c. 11, s. 11. (Fournier, 
J.. dissenting; Taschereau, J., dubituntc.) 
Wilkins v. (Jaides, ill., 203.

159. Mandamus—Final judgment—Decision
— Supreme and Exchequer Courts Act, 38 
\ let. e. 11. ss. II, /? and 23—Costs- Motion 
to quash- -Constitutional lair.]—Appeals to the 
Supreme Court of Canada in cases of mandu- 
mus, under 38 Viet, c 11, s. 23, were re 
stricteil to decisions of the “ highest court of 
final resort” in the province ; and an appeal 
would not lie from any court in the Province 
of I jllehei- luit I lie Court of (jlKHMl's I tench. 
( Fournier and Henry, .1.1., dissenting, i 
Qiurrc, Cun the Dominion Parliament give 
an appeal in a case in which the Legislature 
of a province has expressly denied it? 
Semble, per Strong. .1.. that under the above 
Act. an appeal would lie from an Exchequer 
Court decision which was not final. ( Note. 
Sin- amendment by 53 Viet. c. 35.)—Tin- 
appeal was quashed with Costs, which im-luded 
general <-osts of the appeal up to hearing of 
motion to quash. The registrar taxed the full 
fee of $25 on argument of motion. This was 
increased to $75 by Henry, ,1. The objection 
to the jurisdiction was taken by motion, and 
also in respondent's factum. Danjou v. Mar
quis, iff., 251.

1(50. Final judgment Order making rub 
absolute-- Jurisdiction.] A judgment of the 
Supreme Court of Nova Scotia making abso
lute a rule nisi to grant rank and piecedence 
to a (jueen's Counsel is one from which an
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ap|*eal would lie to the Supreme Court of . 
Canada, Fournier, J., dissenting. Lenoir v.
If il chie, lii., 575.

11*1. Jurisdiction — Demurrer sustained in 
provincial Court of I ppeal I'inul judgment 
—Judicial proceeding*—.'/2 Viet. c. 3D, ss. J <(•
D. | The Superior Court sustained n d<- 
niurrer, and, on npiienl. the Court of Queen's 
Bench allirmed the judgment. On appeal to 
the Supreme Court, respondent moved to 
quash on the ground of want of jurisdiction : 
Held, that as the judgment of the Court of 
Queen’s I tench (the highest court of last resort 
having jurisdiction in the Province of 
Quebec I. finally determined and put an end 
to the appeal, which was a judicial proceeding 
within tlie meaning of s. !» of "The Supreme 
Court Amendment Act of 187!),” such judg
ment was one from which an appeal would 
lie to the Supreme Court of Canada; ami 
though an appeal cannot he taken from a ■ 
court of first instance directly to the Supreme 
Court until there is a filial judgment, yet, 
whenever a provincial Court of Appeal has 
jurisdiction, the Supreme Court can entertain
un appeal from its jttdg....lit finally disposing
of the appeal, the case lieing in other respects 
a proper subject of appeal, c lierai ier v. 
Cm nilirr, iv., UU5.

Final judgment partly interlocutory— 
L fleet — lfeft renées to experts—lies judicata

iWt "i appeal IVc/frrr,] in an action 
for balance due on a building contract, defend
ant denied the claim, and, by incidental de
mand, claimed damages from defective work. 
The Superior Court gave judgment in favour 
of tin' plaint ill for the amount of his claim, 
and dismissed the incidental demand. This 
judgment was reversed in review and, on ap
peal. the Court of Queen's I tench held plaintiff 
entitled to the balance claimed, from which 
should he deducted the cost of rebuilding the 
defectively constructed work, and in order to 
ascertain such cost, the case was remitted to 
the Superior Court, by which experts were 
appointed to ascertain the damage, and, on 
their report, the Superior Court held that it 
was bound by the judgment of the Court of 
Queen’s 1 tench, and, deducting the amount 
awarded by the experts from the balance 
claimed. gave judgment for the difference. 
This judgment was allirmed by the Court of 
Queen's Bench on a second appeal. Held, that 
the judgment of the Court of Queen’s Bench 
on ill - first appeal was a filial judgment on 
the merits, that the Superior Court, when the 
case was remitted, rightly held that it was 
bound by the judgment, and that plaintiff was 
entitled hi the balance thereby found due to 
him. -, That although on an appeal from a 
final judgment an appellant may have the right 
to impugn an interlocutory judgment rendered 
in the cause, yet lie loses this right if lie 
voluntarily and without reserve acts upon such 
interlocutory judgment. Her Fournier. J.. that 
the judgment of the Court of Queen's Bench 
on the first appeal, though interlocutory on 
that part of it which directed the reference to 
experts, was final on the other points in liti
gation, and could therefore have properly been 
appealed from as a final judgment. S finir v. 
st. Louis, viii., 385.

103. Final judgment — Demurrer — Plead 
i"fl—Equal division of opinion -— Dismissal of 
appeal without costs. ] Although a judgment 
may be a decision on u demurrer to part of 
(he action only, it is a final judgment in a 
judicial proceeding within the meaning of the

Supreme Court Act and an appeal will lie. 
(Taschereau and < I Wynne, .1.1,. dissented, i - 
The opinion of the judges who heard this 
appeal being equally divided, the appeal was 
dismissed without costs. Shields v. Peak,

104. Di m urrer to idea — Entry of judg
ment—Appeal from judgment on merits—Final 
judgment - Supreme and Exchequer Courts 
Ai ts. IS7.7. *. ..'.I. 1SV.I, s. D.\—In an action by 
the indorsee of a note the defendant pleaded 
that the amount of the note had been attached 
in their hands by one of the payee's judgment 
creditors and paid, under a judge's order. To 
this plea plaintiff demurred on the ground that 
the debt was not one which could properly be 
attached, and the Supreme Court (1*. F. l.i 
sustained the demurrer. No rule for judgment 
on tlie demurrer was taken out by I he plain
tiff, and three months Inter judgment was 
signed for the plaintiff. Un motion to quash 
an appeal for want of jurisdiction, on the 
ground that the appeal should have been taken 
from the judgment on the demurrer, and with
in thirty days from the date when it was 
rendered : Held, that the latter judgment was 
the " final judgment” in the case from which 
an appeal would lie to the Supreme Court. 
Itoblcc v. Itankin, xi., 137.

1(15. Capias — Petition for discharge ■— If. 
S. C. 1JÔ, s. 2S- 1 i ts. StD-S.il. < '. C. P. -Final 
judgment Judicial proceeding. | A writ of 
capias having been issued against McK. under 
tiic provisions of art. 7!IS of C. C. I'. I I'.Q-), 
he petitioned to be discharged under art. 81!), 
C. C. 1'.. and issue having I icon joined on the 
pleadings under art. S2<i. C. C. 1'., the petition 
was dismissed by the Superior Court, that 
judgment being allirmed by the Queen s Bench 
( 15 B. L. 34 l. Held, that the judgment was 
a final judgment in a judicial proceeding with
in the meaning of U. S. C. e. 135, s. '-8. and 
therefore appealable—Taschereau, J.. dissent
ing. Stanton v, Canada Atlantic Kg. t o. 
((‘ass. I tig. 3 ed. 21Ü i reviewed, .\iael\in- 
non v. Kcroach, xv., 111.

160. Rule "f court Conti myt R. 8. C.
e. Id.i. s. ,l'i t a i Final judgment—Practice.] 
—By a rule nisi. K. was called upon to shew 
cause why an attachment should not issue 
against him, or lie be committed for contempt 
of court, in publishing certain articles in a 
newspaper. The rule was made absolute, and 
a writ issued commanding the sheriff to have 
the body of E. before the court on a day 
named. By the practice in such cases in the 
Supreme Court < X. B.l the attachment issued 
merely to bring the party into court, where he 
might, by answering interrogatories, purge his 
contempt. If unable to do this the court would 
pronounce sentence. E. appealed from the 
judgment making the rule absolute. On mo
tion to quash appeal : Held, that the judg
ment appealed from was not a final judgment 
from which an apiieal would lie under s. 34 
ta i of the Supreme and Exchequer Courts 
Act. FIIis v. liairil, xvi., 147.

1(17. Conti nipt of court — Constructive con
tempt —- Discretion of court — Final judg
ment — Saitence — Fine — It. S. C. c. 135, 
S. i’,. s.-H. (a). S. 2(1, S.-S. (/), s. 27.]—The 
decision of a provincial court in a case of con
structive contempt is not a matter of discre
tion in which an appeal is prohibited by s. 27 
of the Supreme and Exchequer Courts Act. 
Taschereau. .1., duhitante—The Supreme Court 

■ has jurisdiction to entertain such an appeal
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from the judgment of the Court of Appeal of 
the province, not only under s. 34. s.-s. t a \ 
of Supremo and Exchequer Courts Art as fin
al judgment in an action or suit, hut also under 
s.-s. ( 1 i of s. 30 of the same Act. as a linnl 
judgment “in a matter or other judicial pro
ceeding " within the meaning of said *. 3U. 
The adjudication that the appellant, a solicitor 
and officer of the court and moved against in 
that ipiality, had lieeu guilty of a contenipt, is 
by itself an appenlahle judgment, although no 
sentence for the contempt has been pronounced 
by the court. When the party in contempt 
has been ordered to pay the costs of the appli
cation to commit the court in effect inflicts a 
line for the contempt. In re D'lli ien, xvi..
107.

HIS. J ii indict ion -- l" inn I judgment — De
murrer to re pi icu i ion — Disposal of inn urn. | - 
A judgment allowing demurrer to plaintiff's 
replication to one of several pleas ( .1 Man. !.. 
It. .*$.‘14 l, which does not put an end to tin- 
whole or any part of the action or defence is 
not a final judgment from which an appeal 
will lie. Sliuir v. (.'ii nod in ii Pacific /»* //. Co., 
xvi., 703.

109. J ur indict ion — Petitioner let in to <l< 
find — Son coin/il initie with terms — Final 
judgment — Discretion — It. S. C. c. / Ii. n. 
ii-'i t « i | — Judgment was recovered in 
Virtue v. Il agis. to realize mechanics' liens, 
and C.. the owner of the land on which tin- 
work was done, petitioned to have judgment 
set aside as a cloud upon his title. On this 
petition an order was made allowing < '. to 
come in and defend the action for lien on 
terms, which not being complied with, the pe
tition was .dismissed, and tin- judgment dis
missing it was affirmed by tin- I ^visional Court 
and the Court of Appeal. ID hi. that the judg
ment appealed from was not a final judgment 
within the meaning of s. -I ( a ) of tin- Su
preme and Exchequer Courts Act or. if it was. 
it was a matter in the judicial discretion of the 
court, from which by s. 37 no appeal lies to 
the Supreme Court of Canada. I irtue v. 
Ilayen. In re Clark, xvi., 731.

170. Jurisdiction "Final judgment”— 
Interlocutory order—Matti m of procedure-- 
Special lean Art. 11IH C.C.P. -Amount in 
controversy—It. S.C. c. Ido. ss. ,JS <(• ,!!>—Re
fusal of hond hy court appealed from heure 
granted hy Supreme Court judge. |- -The defen
dant’s application to a judge of the court ap
pealed from for an order settling the case and 
approval of an appeal bond, on appeal from 
a judgment quashing an appeal for* want of 
regular procedure was refused, but on a sub
sequent application to a judge of the Supreme 
Court of Canada in chambers, the application 
was granted. A judgment quashing a writ of 
appeal on the ground that it lmd issued con
trary to tin- provisions of art. lilt!. C. C. I'., 
ns to appeals from interlocutory judgments, 
is not "a final judgment ” within the meaning 
of s. 38 of tin- Supreme and Exchequer Courts 
Act. Shine v. St. I.ouis. t s Can. S. (’. It. 
.'$M71 distinguished.—The Supreme Court has 
no jurisdiction under s. 39 of the Supreme and 
Exchequer Courts Act, to hear an appeal by 
the defendant where the amount in contro
versy has not been established by the judg
ment appealed from. (îwynno. J., reserved 
his opinion on this question. Ontario <1 Que
bec tty. Co. v. Marehcterre, xvii., 141.

See 54 & 50 Viet. c. 35, s. 3.

171. Jurisdiction — Final judyment Man
da m un — Judgment on di iniirrir - Snpreini 
ami Fj-elirgiter Courts .Id. n. 3} (#/1 ,!S. I'd »(• 

I Interlocutory judgments upon proceed
ings for and upon a writ of mandamus are 
not appealable to the Supreme Court under s. 
34 (y l of the Supreme and Exchequer Courts 
Act. The word "judgment" in that sub
section means the final judgment in the case. 
Strong and Patterson. J.Ï.. dissented. Lung<- 
rin v. Commissaires d'Ecole de si. Mare, xviii., 
599.

173. Jurisdiction ■— Final judgment—Or
der for new trial — Supreme and Exchequer 
Courts Ait. ss. JJ/ (y\. JO. HI A Where a new- 
trial has been ordered upon the ground that 
the answer given by the jury to one of the 
questions is insufficient to enable the court to 
dispose of the interest of the parties on the 
findings of the jury as a whole, no appeal will 
lie from such order which is not a final judg
ment and cannot be held to come within tin- 
exceptions provided for by the Supreme and 
Exchequer Courts Ac in relation to appeals 
in eases of new trials. Harrington v. Scottish 
I nion «(• A at. Ins. Co., xviii . til5.

173. Jurisdiction — Interlocutory judgment
Saisie conscrvutoin Contestation —It. S.

C. e. IJô. ss. .!JS.J— A judgment of the 
Court of Queen's Bench, on appeal, reversing 
a Superior Court judgment, which had quash
ed a seizure before judgment, and ordering 
that the hearing, in contestation of the seizure 
should be proceeded with in the Superior 
Court at the same time as the trial of the 
merits, is not a final judgment appealable to 
the Supreme Court. Strong. J.. dissenting. 
M oison v. Harnard, xviii., (132.

174. Jurisdiction - Mis trial — Insufficient 
answers hy jury - \i w trial — Final judg
ment — Supreme and Exchequer Courts Art 
ss. ,!'i, 37, 'JS, 21), Jo. lH—Costs. |—The Court 
of Review dismissed plaintiffs' motion for 
judgment on the findings by a jury and on 
defendant's motion dismissed the action. <hi 
appeal this judgment was reversed and the 
Court of Queen's Bench set aside the assign 
ment of facts to the jury and all subsequent 
proceedings and suo mot A ordered a venire il< 
noco on the ground that the assignment of 
facts was defective and insufficient and flu- 
answers of the jury were insufficient and con 
tradictory. Ihld. that the order was not a 
final judgment and did not come within the 
exceptions allowing an appeal in cases of new 
trials, and appeal would not lie.—As the ob
jection to the jurisdiction was not made b> 
respondent the amieal was (plashed without 
costs. Accident Ins. Co. of A. .1. v. Me Lack 
Iuii, xviii., (127.

175. J urisdiction -— Application to set
a writ of summons — Final judgment.| Am 
application to a judge to set aside a writ of 
summons served out of jurisdiction on t if 
grounds that the cause of action arose in Etc 
land and the defendant was not subject to the 
process of the court, and if this court ha ! 
jurisdiction that the writ was not in proper 
form was refused and this decision was a 
firmed by the full court. Held, (jWynne, J.. 
hésitante, that the decision of the fidl court 
was not a final judgment in an action, su" . 
matter or any other jiqlicial proceeding wit 
in the meaning of tin- Supreme Court A 
and no appeal would lie from such decisiu 
to the Supreme Court of Canada. Martin 
Moore, xviii., 034.
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. 171». Jurist! jet ion — Final judgment — Ju
dicial diner et ion — Summon* and order for 
signing judgment.] An appeal does not lie 
from it division of the Court of Queen’s Rcnch 
(7 Mini. !.. It. 128 i alii ruling the order of n 
judge, made on the return of n summons to 
shew en use. allowing judgment to lie entered 
on n specially indorsed writ, which is not a 
“final judgment.” within the meaning of the 
Supreme Court Act. /’«/■ Patterson, .1. Such 
decision is n “ final judgment," lmt the order 
which it nfiirmed was one made in the exer
cise of judicial discretion ns to which s. 27 
of the Act does not allow an appeal. 11 uni 
ci pa! it g of Morris v. London it Canada I.t.-an
«(• Aycncn Co., xix., 434.

177. Jurindiction — Final judgment — Ju- 
dieiul dineretion It. S. C. e. Llô, ss. ,! (cl, 
--7.]—defendants in the High Court of Jus
tice of Ontario were made bankrupt in Entr- 
land. and idaintiffs tiled a claim with the as
signee in bankruptcy. The High Court of 
Justice in England made an order restraining 
plaintiffs from proceeding with their action 
and a like order was made by a Divisional 
Court judge in Ontario perpetually restrain
ing plaintiffs from proceeding hut reserving 
liberty to apply. This latter order was af
firmed by the Divisional Court and the Court 
of Appeal, and plaintiffs sought an appeal to 
the Supreme Court of Canada. //</»/. that the 
judgment from which appeal was sought was 
not a final judgment within the meaning of 
the Supreme Court Act.- Held, iter Patterson,

that if it were a final judgment the order 
plaintiffs wished to get rid of was made in the 
exercise of judicial discretion as to which s. 
-7 of the Supreme Court Act does not allow 
an appeal. Maritime llank of Canada v. Star- 
art. xx.. 100.

178. Jurindiction — Security for eontn — It. 
■< C. e. Lll. n. )11 Final judgment — Ail 
mission of attorney.]—Appeal from the refusal 
of the Supreme Court fX. S. i to admit ap* 
pellant as an attorney of the court. There I ic
ing no person interested in opposing the ap
plication or the appeal, no security for costs 
was given. Field, (1 Wynne, .1.. dissenting, 
that the court had no jurisdiction to hear the 
appeal.—Per Ritchie, C.J.. and Taschereau. 
•I. Except in cases specially provided for. no 
appeal can he heard bv this court unless the 
security for costs has been given ns provided 
by s. 40 of the Supreme Court Act.—Her 
Strong and Taschereau. .7.1. It was never in
tended that this court should interfere in mat
ters respecting the admission of at tor ni es and 
barristers in the several provinces. —■ Per 
Ta she ren ii and I’atterson. .1.1. The judgment 
sought to lie appealed from is not a final jiulg- 
i:flit within the meaning of the Supreme 
Court Act. In re Cahan, xxi., 100.

170. Taxation of Costs — Application hy 
rati yaytr — It. S. O. I /.S’,s'7 ) e. 1)1. s. )} - 
■jurisdiction — Disent ion — Proceeding orig
inating in Superior Court - Final judgment.]

l’v It. S. O. ( 1887) e. 147. s. 4L’, any per
son not chargeable as the principal partv who 
is liable to pay or has paid a solicitor’s hill 
of costs may apply to a judge of the High 
Court, or of the County Court for an order 
of taxation. In an action against school 
trustees, a ratepayer of the district applied 
to a judge of the High Court for an order 
under this section to tax the hill of the soli 
ci tor of the plaintiff, who had recovered judg

ment. The application was refused, hut on 
appeal to the Divisional Court this judgment 
was reversed (21 O. It. 28!11. There was no 
appeal as of right from the latter decision, 
hut on leave to appeal being granted it was 
reversed and the original judgment restored 
i in Ont. a i i> It 5»D. //<•/</. per Ritchie. 
ai il Strong and (iwvnne. .1.1,. that assuming 
the court had jurisdiction to entertain the ap
peal, the subject matter being one of taxation 
of costs, this court should not interfere with 
ilie decision of the provincial courts which are 
the most competent tribunals to deal with such 
matters. Ftr Ritchie, and l’ntier-
son, that a ratepayer is not entitled 
to an order for taxation under said section.

Held, ytr Taschereau, .1. that the court 
had no jurisdiction to entertain the appeal, as 
the judgment appealed from was not a final 
judgment within the meaning of the Supreme 
Court Ai t : the matter was one in the discre
tion of the courts below, and the proceedings 
did not originate in a Superior Court.—Per 
I’atterson. .1. The making or refusing to make 
the order applied for is a matter of discretion 
and the case therefore not appealable. .17c- 
(lugan v. Mctlugan. xxi., 2(57.

180. Iteport of referee—Judgment in affir
mation Trial judament - Jurisdiction.1— 
A judgment of the Court of Appeal affirming 
that of the Divisional Court which affirmed 
the report of the referee refusing a set off to 
plaintiff’s claim is not a final judgment from 
which an appeal lies to the Supreme Court of 
Canada McDounaU v. Cameron; Bickford v. 
Cameron, xxi.. 370.

181. Jurisdiction — Final judgment —
Itcprisc d'instance lies judicata ■— Art. 
).!!>. C. C. P. It. N. C. e. /.{.7. 2) <( .7-8.1
—In an action to set aside a deed of assign
ment the plaintiff died before the case was 
ready for judgment, and respondent petitioned 
to continue the suit as legatee under a will 
dated the 17th November. 18(50. Appellant 
molested the n y rise dinstanii oil the ground 
that this will had been revoked by a later 
will which was contested by respondent as 
null and void. Upon that issue the Court of 
Queen’s Iteneh reversing the Superior Court 
declared the later will null and void and main
tained the reprise d'instance. On motion to 
quash aopeal on the groivd that the judgment 
appealed from was interlocutory: Held, that 
the judgment was res judicata between the 
parties and filial on the petition for continu
ance of the suit, and therefore appealable. 
Shaw v. St. Louis, ( 8 Call. S. C. It. 38,11 
followed. Haptist v. Baptist, xxi., 42.1.

182. Practice — Judgment of court — 
Witlidrairai of opinion — Master's report — 
Credibility of iritnesscs — Apportionment of 
damages — Inch rent tridenee — ftereranec. 
of damages It casons for report F g uni di- 
r is ion of judges in appeal — Final judgment.]

The Court of Appeal for Ontario, composed 
of four judges, pronounced judgment, two l*e- 
ing in favour of dismissing an appeal, the 
other two pronouncing no judgment. In the 
Supreme Court it was objected that in the 
judgment appealed from no decision had been 
arrived at. Held that the appellate court 
could not go behind the formal judgment 
which st ill'd that the appeal had been dis
missed : further the proposition was the same 
as if the four judges had been equally divided 
in opinion in which case the appeal would 

| have been properly dismissed.—In an action

<y
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against several mill-owners for obstructing the 
Ottawa river by throwing sawdust and refuse 
into it from their mills a reference was made 
to the master to ascertain the amount of dam
ages. livid, affirming the judgment appealed 
from, that the master rightly treated the de
fendants as joint tort-feasors; that he was not 
called noon to apportion the damages accord
ing to the injury inflicted by each defendant, 
and that lie was not obliged to apportion them 
according to the different grounds of injury 
claimed by the plaintiff. held. further, that 
the master was the final judge of the credibil
ity of the witnesses and his report should not 
be sent back because some irrelevant evidence 
may have been given of a character not like
ly to have affected his judgment, especially as 
no appeal was taken from his ruling on tin- 
evidence.— On a reference to a master, the lat
ter, provided lie sufficiently follows the direc
tions of the decree, is not obliged to give his 
reasons for, or enter into a detailed explana
tion of his report to the court. (Compare. 11 
O. It. 401 ; 14 Out. App. It. 4V.D 15 App. Cas. 
188. i It noth v. Hutte, xxi., 637.

been entered up on the demurrers. 2. Fa en 
if judg..... had ...... entered un such judg
ment would not. be a final judgment from 
which an appeal would lie within the mean
ing of Jjie Supreme and Exchequer Courts 
Act. 1N75._ or the Supreme Court Amendment 
Act of 187!».- Appeal quashed with costs of a 
motion to quash. The objection to the juris
diction was taken by the respondent in Ids 
factum. Uvid v. Hamsuy, Cass. I >ig. (2 ed. I. 
I2U : Cass. I'rac. 12 «si. i. 30. til, 81.

183. Exchequer Court reference—Judgment 
on report — Limitation of time — Final judg
ment^—On trial in 1887 of an action against 
the Crown for breach of contract, the case 
was referred to ascertain the damages. In 
1801 the referees reported and judgment was 
entered for the amount found due. The 
Crown appealed, obtained an extension of the 
time for appeal limited by statute (3 Ex. C. 
It. 1.) and sought to impugn the judgment pro
nounced in 1887. Held. UWynne and Patter
son, .1.1.. dissenting, that tin- appeal must be
restricted to the final judgment pronounced in
1801 ; that an appeal front the judgment of 
1887 could only be brought within 30 days 
thereafter unless the time was extended as 
provided by the statute and the extension of 
time granted on its face only referred to an 
appeal from the judgment pronounced in 1801. 
—Held, per Gwynne and Patterson, J.T., that 
the judgment of 1801 was the only judgment 
in tne suit in respect to the matters put in 
issue by the pleadings and on appeal there
from all matters in issue were necessarily 
open. The Queen v. Clarke, xxi., 650.

183. Jurisdiction - Final judgment.1 - In 
1877 an order was made by the Chief Justice 
of Nova Scotia, on the petition of a number 
of property owners whose lands would Is* 
affected directing the prothonotary of the 
county to draw and strike a jury, under the 
provisions of H. S. X. S. (3 ser. 1 c. 70, to 
appraise the lands and property taken for the 
pi of the Eastern Extension Railway.
It a rule nisi was taken to set tin- whole
pi tigs aside, but a vear later it was
di ed on motion of the party who had
ol I it. A question having been raised as
la alidity of the incorporation of tin* rail 
w npany under 30 Viet. c. 4 ( X. S. t. 
at islation being about to lie passed to
re such doubts, another rule was obtained 
in on the ground that tin* II. & C. 15. I!
A- >.. had no legal existence. After tin*
at it of this rule, and Ix-fore judgment.
41 . cc. 66 and 70 (X. S. I were passed,
tli ireme Court (X. S.) held that the
Ci of Pietou was estopped by these sta
tu st mentioned from disputing the up
pi *nt id' lands taken, and by its act in
is lebentures to parties to whom damage-
In n a riled for i lie lands approprlati 
to railway, some of which had been in
dr o third parties. (1 Russ. & Geld .
4- It nom. He Fietou Hailway Damages i.
// mt the judgment was not one from
w in appeal would lie. there I» ing 
fit aboilt_ the order made by the Chief 
.Ii in 1877. which was what this appea 
su o set aside. I lock in v. Halifax «(• <
It i(- Coal Co.. Cass. Dig. (2 ed.) . 423.

184. Jurisdiction — Final judgment — De
murrer— Practice — Case de fret ire — Formal 
judgment — Objection in factum — Costs.] -- 
In an action ( Sup. Ct.. P. E. 1.1. for assault 
and false imprisonment, defendants justified 
by ca. sa. issued against plaintiff under a judg
ment against him. Tty replication plaintiff 
alleged that the capias issued in blank and 
was filled up with the necessary particulars 
after tin* sealing and delivery, and also that it 
was sealed, issued and delivered without 
a praeipe. To these replications the defend
ants demurred, and to the latter replication 
pleaded a rejoinder that after the issue of 
the writ their attorney transmitted a 
praeipe to the prothonotary. To this re
joinder the plaintiff demurred. Judgment was 
for the plaintiff mi all tin* demurrers and 
defendants appealed to the Supreme Court of 
Canada. The printed case contained the de
murrer book, and reasons for judgment, and 
a certified extract from the minutes of the 
prothonotary as follows : — “ Demurrers 
argued 30th October last, when the court took 
time to consider. The Chief Justice now gives 
judgment for the plaintiff on all tin* demurrers. 
Mr. Justice Peters, concurs: Mr. Justice Hen
sley. concurs.”—Held, 1. The case was de
fective in not shewing that a judgment had

Jurisdiction—Final judgment •/»-/- 
m n demurrers and on verdict rendered 
.1 per sal turn after quashing appeal - n
d< nt.l — On appeal brought from a jnd.
m .erruling demurrers to some of tie
or if a declaration only, while rehear ii - 
w ding upon an order to enter final jud_ 
m i the whole case upon the verdict p
di Held, that as the judgment on '
d< rs was not a final judgment the appe 
la quashed for want of jurisdiction. I
m upplication of the appellant, made 
tli e time ns the motion to quash, h
w 'en to appeal per saltum (after 11*.**
ex in of the 30 days limited by the A 
oi le case uiKin terms, and the dep*-
a I made in court was ordered to rein -i
oi (it to avail as security for this apv-
It ......... V. I. v. Walker. Cass. Dig. (2 .
2II. 425. 670.

187. Jurisdiction — Final judgment > 
(A. .S'. I. .'/th series, c. HJj. ss. Mi, 7.7 
fusing Icare to defend—Discretionary onh 
Mailer of procedure— Practice. \ - Actio: of 
replevin to recover 125 barrels of Ilnur. P 
tills were indorsees of a bill of lading m "• 
goods, which were held by the defendaic -- 
freight agent of the 1. C. R. at Truro. Tie 
action x\as begun and the goods were rep! i-d 
and the xvrit was served on Oth Xpril, ! 'I- 
A default was marked on 25th April. DM.
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On 10th Sept.. 1881, plaintiffs' attorney issued ' 
a writ of inquiry, under which damages were 
assessed under it. S. X. S. (4 ser.) c. 04, s. 
50. An order nisi to remove the default ami 
let in defendant to defend, was taken out on 
11th Oct., 1881. and discharged with costs. The 
judgment being affirmed on appeal (4 Russ.
& (ield. H$8i. It. S. X. S. (4 ser. i c. 01. s. 
75, enacts that it shall he lawful for the 
court or a judge, at any time within one year 
after linal judgment, to let in defendant to 
defend upon application supported by satisfac
tory affidavits accounting for his non-appear
ance, and disclosing a defence upon the merits, 
etc.—Held, that the judgment appealed from 
was not a final judgment within the meaning 
of s. .‘I of the Supreme Court Amendment Act 
of 1870, and was not appealable. Held, also, 
that if the court could entertain the appeal, 
the matter was one of procedure and entire
ly within the discretion of the court below, 
and this court would not interfere. Appeal 
dismissed with costs. (Jludirin v. Cummings, 
Cass. Dig. (2 ed.t, 42(1; Cass. Vrac. (2 ed. •.ai.

188. Final judgment — Order dii appeal — 
Quashing interim injuiietion.j—On motion to 
quash an interim injunction. Mathieu. sus
pended its operation until final adjudication 
on the merits. Itotli parties appealed to the 
Uueen's Rench. which quashed the injunc
tion absolutely. An application to one of tin- 
judges of Queen's Rench for leave to 
appeal was refused on the ground that the 
judgment quashing the writ was not a final 
judgment, and. " notwithstanding the offer and 
sufficiency of the security." Appellants served 
notice of further application to a judge of 
the Supreme Court to lie allowed to give prop
er security to the satisfaction of that court, 
or of a judge thereof, for the prosecution of 
an appeal to that court, notwithstanding tin- 
refusal in the court below, ami the lapse of 
thirty days from the rendering of the judgment 
from which they desired to appeal, and further 
to obtain an extension of time for settling tin- 
case in appeal. Henry. J.. in chamhers en
larged the motion for hearing in court where 
ii was argued at length, and it was Held. 
that tin- judgment of the Court of Queen’s 
Rench (-1 C. L. J. 3551, quashing tin- interim 
injunction, was not a final judgment from 
which an appeal would lie. Motion refused. 
stunton v. t'uiiudu Atlantic Itu. Co.. Cass. 
Rig. (2 ed.), 430; Cass. 8. C. Vrac. (2 ed.t 
31.

180. Jurisdiction — Contempt of court — 
Criminal proceeding—K. S. C. c. Z.i.7, x. 68— 
I'in ill judgment. | — Contempt of court is a 
criminal matter and an appeal to the Supreme 
Court from a judgment in proceedings there
for. cannot lie brought unless it comes within 
s. fl8 of the Supreme ami Exchequer Courts 
Al t. O'sheu y. O'Shea (15 V. I >. 50 i. follow
ed. In re O'Hricn (Ri C. S. C. R. 1071, re
ferred to.—The Supreme Court (X.R. i ad
judged E. guilty of contempt but deferred 
sentence. Held, that this was not a final judg
ment from which an appeal would lie to the 
Sii|.renie Court of Canada. Appeal quashed, 
/-■//is v. The Queen. Cass. l>ig. (2 ed. 1. 133; 
Cass. S. C. Vrac. (2 ed.), 31, 104.

Him. School corporation—Decision of super
intendent of public instruction—Final judg
ment Mandamus—It. S. (J. Arts. 2055, 2056 

«(• •>(>' l ie/., c. .!). ss. IS and 10 (Que.) 
/’/iirh'ee.]—Under the provisions of art. 2055 
of the Revised Statutes of Quebec, as amended

by 55 and 50 Viet. c. 24, ss. 18 and 10, cer
tain ratepayers of a school district appealed 
to the Superintendent of Public Instruction 
for the Vrovince of Quebec, who thereupon 
rendered a decision, and gave orders and direc
tions respecting the erection of a school- 
lmuse. which, however, the School Commis
sioners neglected to perform. Held, affirming 
the judgment appealed from, that in such 
cases, the decision of the Superintendent of 
Public Instruction was final; that no appeal 
therefrom would lie to the Sujierior Court, 
and that the proper remedy to enforce the 
execution of the orders and directions of the 
Superintendent was by mandamus, t'ommis- 
sutres d'Ecole do St. Charles v. Cordeau, !ltb 
December, 181)5.

».'»• "hm-iiiiiiuii - - i ! nniuai proceeaing — 
Contempt of court—Final judgment. It. S. t'. 
e. /./•>. s. US. |—Contempt of court is a crim
inal proceeding and unless it comes within s. 
«'■'.» of the Supreme Court Act an apiieal does 
not lie to this court from a judgment in pro
ceedings therefor. O'Shea v. O'Shea (15 V. 
D. 5l)i, followed: In re O'Hricn (HI Can. S. 
C. R. 1071, referred to. In proceedings for 
contempt of court by attachment until sen
tence is pronounced there is no “final judg
ment” from which an appeal could lie 
brought. Ell is v. The Queen, xxii. 7.

,192. Order for neie trial — Jurisdiction — 
Final judgment.]—An action for a new trial 
is not a final judgment, and is not appealable 
to the Supreme Court of Canada. Canadian 
Fae. lty. Co. v. Cobban Mfg. Co., xxii., 132.

193. Sheriff's sale of immovable—Action to 
vacate— .1 ppeal from judgment in.]—An ap
peal will lie to tlu- Supreme Court under s. 29 
(In of tlu* Supreme Court Act from the judg
ment in an action to vacate the sheriff's sale 
of an immovable. Dufresne v. Dixon (Hi 
Can. S. C. R. 591$i followed. Lefeuntun v. 
I ironneau, xxii., 203.

194. Final judgment — Petition for leave 
to intervene — Judgment on — Interloeiitorg 
proceedings.] No appeal lies to the Su
preme Court from the judgment of the 
Court of Queen's Rench on a petition for leave 
to intervene in a cause, the proceedings being 
interlocutory only. Hamel v. Hamel, xxvi.,

195. Interloeiitorg order — Trial bg jury — 
Final judgment.']—A judgment of the Court 
of Queen’s Bench for Lower Canada, affirmed 
a judgment of the Superior Court, by which 
the defendant’s application to have flic issues 
tried by a jury under the provisions of arts- 
348 350 C. C. V.. was refused. The defendant 
took an appeal to the Supreme Court of Can
ada. whereupon the plaintiff moved to quash. 
H el,I. that the decision complained of was an 
interlocutory judgment only, and that no ap- 

i peal could lie under the provisions of " The 
Supreme and Exchequer Courts Act," and 
amendments thereto. (The appeal was quash
ed with costs.) Demers \. Hank of Montreal, 

! xxvii., 197.

1 19(5. Jurisdiction—Final judgment—Discre-
, lionary order—Default to plead—It. S. C c. 

/.!.». ss. 2} la). 27—It. S. O. r.
Ontario Judicature Act, Rule 706.] — After 

[ judgment has been entered by default in an 
action in I be High Court of Justice it is in 

| the discretion of a master in chambers to
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gram or refuse un application by tlu* defen
dant to have the proceedings re-opened to 
allow hint to defend, and an appeal to the 
Supreme t'ourt front the decision of the court 
of last resort on such an application is pro
hibited by s. -7 of “ The Supreme ami Kxclie- 
quer Courts Acts." Quari, Is the judgment 
on such application a liual judgment " with
in the meaning «if s. -4 t«ii of the Act? 
IT Donohue v. Itournc. xxvii., tiTi4.

107. Com / o/ Iteview - Fight of appeal to 
Privy Council Construction of statute — 
Final judgment—It. S. V. c. /./.#, ss. ,>] (>t, 
<£ti »l- -ill- •>) cl- •#.# I ici. e. JÔ. s. .1 ( It I.]—Cer
tain ratepayers of the City of Montreal having 
objections in one of the commissioners named 
in proceedings taken for tin* expropriation of 
land required for the improvement of a public 
street, in which they were interested, presented 
a petition to the Superior Court d«‘mnnding 
his recusation. The petition was dismissed; 
on an appeal to the Court of Review, the judg
ment dismissing the petition was allirmed. and 
further appeal was then taken to the Supreme 
Court of Canada. On motion to quash tin- 
appeal for want of jurisdiction. II(hi. that 
no appeal de iiluno would lie from the judg
ment of the Court of Review to Her Majesty's 
l’rivy Council, and consequently there was no 
appeal therefrom to th<> Supreme Court of 
Canada under the provisions of the Act. 54 & 
55 Viet. <. 25, s. amending the Supreme 
and Exchequer Courts Act. Ilehl. further, 
that the judgment of the Court of Review 
was not a liual judgment within the meaning 
of s. i'll of the Supreme and Exchequer Courts 
Act. Ethicr v. Eicing, xxix., 4411.

108. Jurisdiction I'inal judgment—Plea of 
prescription — Judgment dismissing idea 
Costs- It. S. C. e. f.lii, s. i'r I #7. JJlH C. f'.] 
—A judgment affirming dismissal of a plea of 
prescription when other pleas remain on the 
record is not a liual judgment from which an 
appeal lies to the Supreme Court of Camilla. 
IIanal v. Ilainel (20 Can. S. C. It. 171 ap
proved and followed.—An objection to tla- 
jurisdiction of tin- court should In- taken at 
tin- earliest moment. If left until the case 
comes on for hearing and the appeal is quash
ed lia- respondent may be allowed costs of a 
motion only. (Griffith v. Harwood, xxx., .".10.

11)0. Vendor and Purchaser Act—ltcfercnn 
tn master Idmission of < #■/*/* nci I /./.■ -#/ 
from certificate—Final judgment -It. S. C. e.
I Jo, s. ( «■ i. |—Where a master, on a rider 
einv under the Vendor and Purchaser Act to 
settl«* the title under a written agreement for 
a lease, ruled that evidence might be given to 
shew what covenants the lease should con
tain. an appeal does not lie to the Supreme 
Court from the judgment affirming such ruling 
it not being a filial judgment and the case not 
coming within the provisions of s. 24 in of 
the Supreme and Exchequer Courts Act, re
lating to proceedings in Equity. < I Wynne, .1., 
dissented. Canadian Pacific Jty. Vo. v. City 
of Toronto, xxx., 337.

2tMl. Jurisdiction— Interlocutory i>roeeeding 
—Final judgment.]—An order requiring oppo
sants « fin de charge to furnish security i lia I 
lands seized in execution, if sold by the 'sheriff 
subject to the charge claimed, should realize 
sufficient to satisfy the claim of the execu
tion creditor, is merely an interlocutory judg
ment from which no appeal lies to tIn- 
Supreme Court of Canada. I.aeioi.r v. 
Moreau ( 11» L. C. It. ISO i, referred to. 
UesuulnicrH v. Payette, xxxiii.. 340

201. A plica! from Court of Itera te—Con 
stria tion of statute—Final judgment- 11>pel
tate jurisdiction.

See No. 281). infra.

14. Findings in Counts delow.

202. (Questions of fact— Confia ting cridence
Findings of court below.] Il< l<i. where a 

disputed fact, involving nautical questions, is 
raised by an appeal from the judgment of tIn- 
Maritime Court of Ontario, as in the case of 
a collision, the Supreme Court will not on 
appeal reverse the decree of the judge of lIn- 
court below, merely upon a balance of testi 
tunny. 'Tin Futon, iv., 048.

103. (Question of jurisdiction of court Inline 
—Directions given on appeal- Second decision 
of court below- Powers of Supreme Court on 
first appt al Jurisdiction to hear second 
ap/teal Findings of fad. J Where an uppea 
is limited to a question of the jurisdiction of 
the court ap|M-aled from, the Supreme Court 
of Canada cannot decide upon the merits of 
the case, and where, in such a case, further 
adjudication is ordered, a second judgment 
therein deciding upon the merits is appeal- 
able under the Supreme Court Act.—On ap
peal the lindings of fact by the trial jink-- 
ought not to lie reversed unless his conclusions 
appear, beyond a doubt, to Ik- erroneous. 
lh llccluissv Election Case. v„ Dl.

204 Findings of trial judge — Iteversai on 
appeal. | Where there was evidence which, in 
tin- opinion of the Supreme Court of Canada 
established the creation of a new tenancy at 
will v it hill ten years, the court reversed i la- 
holding of the Court of Appeal for Ontario, 
which had reversed the findings of fact In if- 
trial judge.—Per (iwyttne, ,1. A court of 
appeal should not reverse the liudiiig upon 
matters of fact of the judge who tried iin 
cause and had the opportunity of observing 11..- 
deti-iiiiior of the witnesses unless the e\ idetn ■ 
be of such a character as to convey in i la- 
mind of the judges sitting on the 'nppelhiP- 
tribunal the irresistible conviction that ii. 
lindings are erroneous. It gun v. It y a n.
387. 400.

20.*>. Special vindictive damages—Slander 
Quantum of damages—Effect of finding* - 
an appeal.] If the amount of damages award 
ed at tin- trial is not such as to shock n 
sense of justice and shew error or partial- * 
in the discretion exercised by the judge nml-1- 
the circumstances of the case, an nppr.En
court ought not to interfere with such d - 
cretion in determining the amount of «lama. 
Levi v. Heed. vl„ 482.

201$. Conflicting evidence—Findings of / /
judge.]— Where there is a direct eoitllivi 
testimony, the finding of the judge at tin- i d 
must la- regarded as decisive, and should -t 
be overturned in appeal by a court which : - 
mu had the advantage of seeing the wiin- 
and observing their demeanor while under 
amination. (irussett v. Carter, x.. 105.

207. Findings liy jury Interfèrent, »
appt al. | V here a jury Inis made fimli 
fad and the verdict has been allirmed I- m- 
judgmeut appealed from, the Supreme I rt 
of Canada will not disturb the decision. 
sells v. Hums, xiv., 250.
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208. •/urisdielion—-Findings of fait — Feti- 
iion of right—'pi \ iet. e. 27 ( Que. i | -Where 
a judgment appealed from is founded wholly 
upon questions of fact the Supreme Court of 
Canada will mil reverse it unless convinced, 
beyond all reasonable doubt, that such judg
ment is clearly erroneous.—The provisions of 
the Supreme and Fxchcquer Courts Act re
lating to appeals from the Province of Quebec 
apply to cases instituted under the Quebec 
Petition of Right Act. Mcdreevy v. Tlir 
Queen (14 Can. S. C. It. 7717)1, followed. 
A rit in v. The Queen, xlv., 730.

200. Question of fart — Finding of courts 
In loir. | —M. assigned for the benelit of credi
tors. 11 is wife preferred a claim against the 
estate for money lent to M. and used in bis 
business, which the assignee refused to nckiwiw- 
Icdue. contending that it was not a loan hut a 
gift to M. It was not disputed that the wife 
had money of her own and that M. had re
cel veil it. The trial judge found against the 
assignee, holding that M. did not receive the 
money as a gift. This judgment was allirmed 
on appeal. Held, affirming the Court of Ap
is'" I for Ontario, that as the whole case was 
one of fact, namely, whether the money was 
given to M. as a loan by, or gift from, his 
wife, who in the present state of the law of 
Ontario, is in the same position, considered as 
a creditor of her husband, as a stranger, and 
as this fact was found on the hearing in 
favour of the wife and continued by the Court 
of Appeal, the second appellate court would 
not Interfere with such finding. Warner v 
Murray, xvi„ 720.

210. Findings hy trial judge—Appreciation 
of evidence—Jury trio's—Son-jury eases. |— 
An appeal court exercises different functions 
m dealing with a ease tried hy a judge from 
those exercised in jury cases. In the former 
case the court has the same jurisdiction over 
ihe facts as the trial judge, and can deal with 
""‘in as it chooses. In the latter the court 
cannot be substituted for the jurv to whom
the parties have agr... I to assign the facts for
decision. 1er Strong. .1, Fhnnir Insurance 
i o. v. Med lue, xviii., til.

211. Question of fact — Finding of trial 
judge—Interference un a y pea I - - Uctaincr.]—

solicitor brought action against the officers 
"! " LiberalConservative Association for ser- 
Vl,1's. alleged to have been rendered as their 
solicitor and counsel in a controverted elec
tion. Plaintiff swore that he was duly ap
pointed solicitor to carry on the election peti
tion by resolution passed at a meeting of the 
association, and that in consequence of such 
resolution he acted as such solicitor in the 
conduct of the petition. The defence was that 
no such appointment was made, or if it was 
that plaintiff agreed to render bis services 
gratuitously, and the evidence given for dé
nudants was that plaintiff offered his services
.......... charge, and it was decided to protest
the election in consequence of such offer. The 
trial judge held that no retainer of plaintiff 
« as proved and dismissed the action. 11 is de
cision was reversed by the Queen's Bench l)i- 
'ision. and their decision in its turn was re- 
vepsed by the Court of Appeal for Ontario, 
imil the judgment of the trial judge restored. 
Il'II. affirming the Court of Appeal, that the 
quest ion being purely one of fact which the 
'rial judge was the person most competent to 
determine from seeing and hearing the wit
nesses. and it not being clear beyond all rea
sonable doubt that his decision was erroneous,

but. on the contrary, the weight of evidence 
being in its favour, his judgment should not 
be interfered with on appeal. Titus v. Col
ville, xviii., 701».

212. Findings of fad Itcceipt /:,,
Faro! i ride nee - Frohibitire lair—Sul I it y— 
Arts. I), lj.l'i, V. ('. |—S. brought action to 
conqiel v. In account for 82.01 Ml alleged to have 
been paid on (1th Oct., 1NN7», to lie applied 
to S.'s first promissory notes maturing and in 
acknowledgment of which V.’s bookkeeper gave 
the following receipt : " Montreal, October (1th, 
1885.* Received from S. the sum of $2,7)011 to 
he applied to his first notes maturing. M. V., 
fier F. h.” and which V. failed and neglected 
to apply. V. pleaded that lie never got the 
$2.7)1 N► and that the receipt was given in error 
and hy mistake by bis clerk. After document
ary and parol evidence bail Is-en given the Su
perior Court (affirmed by the Queen's Bench
1 M. L. R. 7 Q. It. 137 J i, dismissed the action. 
Held, that the finding of the two courts on the 
question of fact as to whether the receipt had 
been given through error should not be inter
fered with.—That the prohibition of art. 12714 
C. against the admission of parol evidence 
to contradict or vary a written instrument, is 
not d'ordre publie, and that if such evidence 
is admitted without objection at the trial it 
cannot subsequently he set aside in a court of 
appeal.—That parol evidence in commercial 
matters is admissible against a written docu
ment to prove error. .Ulna Insurance Co. v. 
Hrodic (7) Can. S. C. R. 1 ), followed. 
Sehwersenski v. Vinchcrg, xix.. 243.

213. Questions of fact — Finding of trial 
judge - - Concurrence of lower appellate 
court. 1 —Findings upon matters of fact by the 
trial judge who saw and heard the witnesses, 
affirmed by a Court of Appeal should not be in
terfered with on appeal to the Supreme Court 
of Canada. Strong. ,T., dissented. Bickford 
v. Hair kins, xix.. 3(12.

214. Jurisdiction—Amount in controversy— 
Adding interest—Costs Finding of fact As
suming jurisdiction on dismissal on merits.]— 
A lineal from judgment affirming an award for 
$1.074.75 damages on expropriation of lands, 
with interest from date of award and costs. 
On hearing the appeal. Strong and Taschereau, 
.1,1., doubted the court’s jurisdiction, but con
curred in the decision of the court dismissing 
the appeal on the merits, assuming, without 
deciding, that there was jurisdiction to enter
tain it.—Per Taschereau. .1. The court will 
not. on appeal, interfere with concurrent find
ings of fact in the courts below, fully sup
ported by evidence. | Now..- t See Cass. Dig.
2 ed. p. 47)11. On application by appellant in 
the Court of Queen's Bench, Tessier. .1.. being 
of opinion that no appeal lay, refused to 
allow the security. The Registrar of the Su
preme Court held that the controversy was as 
to the amount at the time of the judgment 
appealed from, i.e., the principal awarded with 
interest to that date making an amount in ex
cess of $2.500 : as to costs lie considered them 
incidental to the award and not in controversy 
within the meaning of the Supreme Court Act. 
On appeal to Fournier. .1.. the judgment of the 
registrar was affirmed. 24th November. 1890.| 
Quebec. Montmorency, and Charlevoix By. 
Co. v. Mathieu, xix.. 420.

215. Concurrent findings of fart—Interfer
ence on appeal]—At the trial parol evidence
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was Riven to establish an alleged trust afflict
ing lands and its existence was found as a 
fact by the trial judge who made a decree 
ordering the proportv to be «old and the pro
ceeds applied according to the contention of 
the nlaintiff and the evidence. The Supreme 
Conn ( B.C.) affirmed this decree, ft chi. that 
the fact of the existence of the trust having 
been found by the trial judge, and such find
ing having been affirmed by the full court, it 
should not lie disturbed on this further appeal. 
Botcker v. Laumeister, xx., 17."».

210. Queutions of fuel —Xcw trial -Duty of 
appellate court.\- Action to recover from the 
bank a special deposit by plaintiff. Defence 
that the amount bad been already paid to an 
agent of plaintiff who had indorsed plaintiff's 
name upon and given up the deposit receipt. 
It was contended that no such authority was 
given to the agent and that plaintiff's name 
had been forged on the receipt. The jury 
found the facts in favour of this contention, 
and plaintiff obtained a verdict which was set 
aside by the full court and a new trial ordered. 
Held, that a new trial having been ordered to 
try questions of fact, such order should not be 
interfered with by an appellate court. Scott 
v. Bank of Xcw Brunswick, xxi., 30.

217. Finding of fact-—Value of land taken 
—Award bp Fxehegucr Court.]—The Supreme 
Court will not interfere with the award of the 
Exchequer Court as to value of land expro
priate!, for railway purposes where there is 
evidence to support the finding and it is not 
clearly erroneous. Town of Leris v. The 
Quien. xxi., 31.

218. Vindictive da in apes for serious personal 
injuries- Abuse of authority—Injurp to feel- 
intjs, reputation, and health — Discretion of 
trial judge—Measure of damages.]—In allow
ing t lie appeal with costs. Leri v. It rid Mi 
Can. S. C. It. 482t, was approved and the Su
preme Court llehl. Taschereau. .1.. dissenting, 
that in view of very serious injuries sustained 
by tin plaintiff and of the misconduct of the 
defendant in abusing his position of a justice 
of the peace. $3.000 awarded by the trial judge 
was not so clearly excessive as to justify a re
versal of his judgment.—Taschereau. .1.. while 
holding that the amount to which the Court of 
Queen’s Bench had reduced the damages 
($000) was not sufficient, considered that, tak
ing into consideration the position of the plain
tiff and the nature of the injuries. $3.000 was 
excessive.—Fournier. J., considered that the 
abuse of the defendant of his position of jus
tice of the pence was an important element to 
he taken into consideration in fixing the 
amount of damages.- Ter (1 wynne. J. The 
sound rule to adopt is that in mere matters of 
fact, or in the estimation of damages not sus
ceptible of precise calculation or not ascer
tainable by the application of any rule pre
scribing a measure of damages, the appeal 
court should sustain the judgment of the trial 
judge unless satisfied that his conclusions are 
clearly erroneous. (Ungras v. DesiUts, Cass.
Dig. (2 ed. i 212.

210. Findings of court» briotc—Verdict af
firmed bp two court».] — Appeal from two 
judgments of the Court of Appeal for Ontario, 
affirming judgments recovered in actions on 
contracts on trials by a judge without a jury. 
The verdicts had been sustained by the Queen’s 
Bench and Common Pleas, respectively. The

appeal was dismissed with costs.—Per G wynne, 
.1. When a judge has tried a case without a 
jury and found a verdict, which verdict has 
lieeii affirmed by two courts, this court, sitting 
in appeal, should not reverse the conclusion 
arrived at by the lower courts on the weight 
of evidence, unless convinced beyond all rea
sonable doubt that all the judges before whom 
the case came have clearly erred. [Note.— 
Compare Bcllechnsse Flection Cast, f» ( 'an. S. 
C. It. 1)1.] Bickford v. Howard, 18 C. L. J. 
422: Cass. Dig. (2 ed.) 28(5.

220. Questions of fact — Findings of trial 
judge—Xegligi nee—Improper const ruction of 
street ear track.] — The plaintiff who was 
thrown out of a waggon sustaining injuries, 
brought action for negligence owing to impro
per construction and bad order of the com
pany's track. Torrance. J.. found that the 
track was in bad order, the switch three inches 
above the level of the road, contrary to law. 
and that this caused the accident without any 
fault on the part of the plaintiff, whose dam
ages he assessed at $2,"»00. The Queen's 
Bench reversed this judgment, being of opinion 
that the rails, as well as the part of the road
way the company was hound to maintain, were 
lawful and sufficient : that the company was 
not at fpult, and that the plaintiff had not ex
ercised necessary caution and prudence and 
might, by reasonable caution and prudence, 
have avoided the accident. Held, that as the 
questions to be decided were purely matters of 
fact, the judgment of the court of first in
stance should not have been disturbed. Strong. 
J.. dissented, on the ground that the judgment 
of the Court of Queen’s Bench on the facts 
was correct. Parker v. Montreal City Pass, 
ftp. Co.. Cass. Dig. (2 ed.) 731.

| The Privy Council refused leave to appeal, 
as the findings of fact should not have been 
disturbed : see (5 Can. Gaz. 174.]

221. Contract—Collateral agreement—Qucs 
lions for jury—Verdict—Xcw trial—Duty of 
appellate court.]—Whether or not a memo 
random of agreement set up by the defendant 
as containing the only contract between the 
parties was intended to settle the contract in 
whole or in part is a question for the jury. 
The onus of shewing that it contained nil the 
terms of the contract is upon the party pro 
during it. In such a case oral testimony is 
admissible on behalf of both parties. A ver 
diet based upon the appreciation of the evi 
deuce in such a case ought not to he interfered 
with by an appellate court. Peters v. Hamit

I ton, Cass. Dig, (2 ed.) 7(53.

222. Questions of fact—Concurrent findings 
in courts below.]—Per Taschereau. J.—Con 
current findings on a question of fact in tu 
courts below might not to he reversed on ap
peal except under very unusual circumstance-. 
Hafts V. Cordon. 11. R. i I' c. ::::tI ; Gi
v. Turnbull. (L. It. 2 II. L. S3) : Bell v. Cita 
of Quebec, ff» App. Cas. 041 : Smith v. Lau
rence. (L. B. fi I». C. 308). referred to. Bh 
v. Walker. Cass. Dig. (2ed.) 708.

223. .4 ward on expropriation—Questions ■ 
fact Findings of court appealed from.]—On 
3rd February. 1882. the Minister of Rnilwa. 
and Canals, requiring part of a lot for e<"> 
struction of the I. C. Ity. deposited, in accord

| ance with the Government Railway Act. Dvl
l a plan of the land, and gave notice under s. ’•">
I tendering compensation. The lot had been
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used ns a cove, nnd n profitable lumber busi
ness had been conducted thereon by means of 
a wharf running into deep water, at which 
vessels of large size could load. The portion 
of the lot taken was 25 feet wide through the 1 
middle of it and across the wharf by 211 feet, 
in all 5,15(1 square feet ; the portion of the 
wharf expropriated being 1,000 square feet. 
Respondent* refused the sum tendered, and the 
question of compensation was submitted by the 
Minister, under the Act. to the official arbitra
tors who, after hearing evidence of the claim
ants and the Crown, awarded the amount ten
dered and refused as full compensation for the 
land expropriated and all damages, and im
posed the costs of arbitration upon the claim
ants. An appeal to the Exchequer Court was 
heard by Fournier. J., one witness on either 
side being examined, the award of the arbitra
tors was set aside, the claimants allowed $11, 
075 ($8.500 damages and $2.575 value of land 
expropriated), costs of appeal (save of wit
nesses in the Exchequer Court) and liefore the 
arbitrators. On further appeal to the Su
preme Court, respondents gave notice of inten
tion upon the hearing to contend that the de
cision should be varied and respondent allowed 
a larger sum as compensation and damages. 
The questions were entirely of fact, and it was 
Held. that the judgment of the court below 
should be affirmed and the appeal dismissed 
with costs. The Queen v. Murphy, Cass. Dig.
(2 ed.) 314.

224. Collusive judgment entered hy default 
—Chamber order to net aside—Recitals in ol
der—Findings of fart.]—Where an order in 
chambers setting aside a judgment entered by 
default as fraudulently obtained and allowing 
executors in to defend, was idfirmed by the C. 
V. division and by the judgment appealed from 
(11 Out. App. It. (175> : Held, that it 1* doubt
ful if an appeal would lie in such a case to the 
Supreme Court of Canada, and in any event 
the statement in the order as to what took 
place in chambers and as to the matter which 
was submitted to and argued, must he taken to 
he conclusive. tichrocdcr v. Rooney, Cass. 
Dig. (2 ed.) 403, 434; Cass. S. C. Vrac. (2 
ed.) 20.

225. Trial by jury—Withdrawal from jury 
—Reference to court — Consent of parties— 
Railway company—A'egligcnce.]—On thç trial 
of an action against a railway company for 
injuries alleged to have been caused by negli
gence of the servants of the company in not 
giving proper notice of the approach of a train 
at a crossing, whereby plaintiff was struck by 
the engine and hurt, the case was withdrawn 
from the jury by consent of counsel for both 
parties and referred to the full court, with 
power to draw inferences of fact and on the 
law and facts either to assess damages to the
plaintiff "i- enter a judgment "f nonsuit. On
appeal from the decision of the full court as
sessing damages to plaintiff : Held. Gwynne 
and Patterson. J.T.. dissenting, that as hy the 
practice in the Supreme Court of New Bruns
wick all matters of fact must he decided by 
the jury, and can only he entertained by the 
court by consent of parties, the full court in 
considering the case pursuant to the agree
ment at the trial acted as a quasi-arbitrator 
and its decision was not open to review on ap
peal as it would have been if the judgment 
had lieen given in the regular course of judi
cial procedure in the court.—Held further. 
Mint if the merits of the case could he enter
ed on appeal the judgment appealed from

should lie affirmed.—Held, per Gwynne and 
Patterson, JJ., that the case was properly be
fore the court and as the evidence shewed 
that the servants of the company had com
plied with the statutory requirement as to 
giving notice of the approach of the train the 
company was not liable. Canadian Pacific Ry. 
Co. v. Fleming, xxii., 33.

220. Collision at sea — Negligence — De
fective steering gear — Question of fart — 
Interference with decision of local judge in 
admiralty.]—In an action against the owners 
of the " Santanderino " for damages for col
lision with respondent’s barque, the “Juno," 
through the breaking down of the steering ap
paratus, the local judge in Admiralty District 
of Nova Scotia, who was assisted on the trial 
by a nautical assessor, found that the steering 
gear was constructed on an approved patent, 
ami was in good order when the “ Santim- 
derino" started on her voyage, but that the 
collision was due to want of prompt action hy 
the master and officers when the wheel refused 
to work (3 Ex. C. R. 3781. On appeal to 
the Supreme Court of Canada, it was Held. 
Sedgewick and King, JJ.. dissenting, that only 
a question of fact was involved, and though 
it was doubtful if the evidence was sufficient 
to warrant the finding, the decision was not 
so clearly wrong as to justify an appellate 
court in reversing it. /s'..8, •• Santanderino ” 
v. Tourer# et al., xxiii., 145.

227. Expropriation—Award of arbitrators— 
Interference on appeal.]—In a matter of ex
propriation, the decision of the majority of the 
arbitrators, men of more than ordinary busi
ness experience, upon a question merely of 
value, should not be interfered with on appeal. 
I.emoinc v. City of Montreal; Allan v. City of 
Montreal, xxiii., 390.

228. Questions of fact — Un satisfactory 
1 findings of jury — interference with—Second 
| appellate court.]—ID Id. per Fournier. Tas-

cheieau, Gwynne. and Sedgewick, JJ.. that,
: though the findings of the jury were not satis- 
; factory upon the evidence, yet, where they had 
j been upheld on a first appeal, a second appel 
I late emi t could not interfere.—King. J.. held 
J that the findings of the jury had to be aceept- 
1 ed by the appellate court, (irand Trunk Ry.
: Co. v. Wevgar, xxiii., 422.
! 229. Evidence — Questions of fact.]—Held.
| per Strong. C.J that although the case might 
I properly have be-a left to the jury, the judg- 
i ment of nonsuit, having been affirmed by two 
| courts, should not he interfered with. Head- 
I ford v. McClary Mfy Co., xxiv., 291.

j 230. Master and servant — Negligence of 
j servant — Deviation from employment — Re- 
l sumption—Contributory negligence—Infant—

Evidence.]—If in a case tried without a jury,
evidence has been improperly admitted, a 

! court of appeal may reject it and maintain 
! the verdict if the remaining evidence warrants 
i it. Merritt v. Hepenstal, xxv., 150.

| 231. Questions of fact — Reversal on.]—If
! a sufficiently dear case is made out. the court 
j will allow an appeal on mere questions of fact

against the concurrent findings of two courts.
Arpin v. The Queen (14 Can. S. C. It. 73(5) ;
Schwcrsenski v. Vinebcrg (19 Can. S. C. R.
2431 distinguished. North British and .Her 

I va utile Ins. Co. v. Tourvillc et al., xxv., 177.

%
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Li.112. .1 xxi ssment of damages — Quest ions of 
fact. | -Tin* Supreme Court of Canada will not 
interfere with the amount of damages assessed 
by a judgment appealed from if there is evi
dence to support it. Montreal (Jan Co. v. St. 
Laurent City of St. Henri v. St. Laurent,

233. Queutions of fart — Reversal in Court 
of A y lirai. | The Supreme Court of Canada 
will take quest ions of fact into consideration 
on appeal, and if it clearly appears that there 
has been an error in the admission or appreci
ation of evidence by the courts below, their de
cisions may be reversed or varied. Xortli llrit- 
i*li and Mercantile Ins. Co. v. Tourrillr (25 
Can. S. C. |{. 177 ' followed. /.*■/» unteuni v. 
Itcaudoin, x.xviii.. Sit.

254. E ride nee taken by commission — Re- 
versa! on questions of fart. | Where the wit
nesses have not been heard in the presence of 
the judge, but their depositions were taken be
fore a commissioner, a court of appeal may 
deal with the evidence more fully than if the 
trial judge had heard it or there had been a 
finding of fact by a jury, and may reverse the 
finding of the trial court if such evidence war
rants it. Milliard v. llart, xxvii.. 510.

255. Questions of fact — Second appellate 
court. | Where a judgment upon questions of 
fact rendered in a court of first Instance lias 
been reversed upon a first appeal, a second 
court of appeal should not interfere to re
store the original judgment, unless it clearly 
appears that the reversal was erroneous. He
rn ers v. Montreal Steam Laundry Co., xxvii.,

21 Ml.' Finding of courts below — Questions of 
fact.] -Where there does not appear to have 
been manifest error in the findings of the 
courts below they will not he disturbed on 
appeal. Paradis v. Municipality of Limoilou,

237. Evidence — Concurrent findings on 
questions of fact — Reversal on appeal.]— 
Although there may be concurrent findings on 
questions of fact in both courts below, the 
Supreme c i of Canada will, upon appeal, 
interfere w h their decision where it clearly 
appears that a gross injustice has been oc
casioned to the appellant, and there is evi
dence sufficient to justify findings to the con
trary. Taschereau. J., dissented, holding that 
as there had been concurrent findings in both 
courts below supported by the evidence, an 
appellate court ought not to interfere. City of 
Montnal x. i ’mln ax. \ \i\., 010.

2.‘IS. Xcgligenee — Trial liy indye without 
a jury — Findings of fact — Evidence — Re
versal by appellate court.]—In an action for 
damages for personal injuries, the trial judge, 
who heard the case without a jury, and be
fore whom the witnesses were examined, held 
that the evidence of the witnesses for the de
fence was best entitled to credit and dis
missed the action. The judgment was reversed 
in the Court of Review and its decision af
firmed on further appeal by the Court of 
Queen's Bench. On appeal to the Supreme 
Court. Held, that as the judgment at the trial 
was supported by evidence, it should not have , 
been disturbed. Judgment appealed from re
versed and judgment of the trial judge re
stored. Village of Granby v. Menard, xxxi., 
11. 1

230. Negligence — Proximate cause of acci
dent — Injuries to workman — Employer's 
liability — Presumptions — Findings of jury 
sustained by courts below.]—As there can he 
no responsibility on the part of an employer 
for injuries sustained by an employee in "the 
course of his employment, unless there lx* posi
tive testimony, or presumptions weighty, pre
cise and consistent, that the employer is 
chargeable with negligence which was the im
mediate. necessary and direct cause of the ac
cident which led to the injuries suffered, it is 
the duty of an appellate court to relieve the 
employer of liability, on a case where there is 
no evidence as to the immediate cause of an 
explosion of dangerous material which caused 
the injuries, notwithstanding that the findings 
of a jury in favour of the plaint iff, not assent
ed to by the trial judges, have been sustained 
by two courts below. Taschereau. J., dis
sented, taking a different view of the evidence, 
and being of opinion that the findings of the 
jury, concurred in by both courts below, 
were based upon reasonable presumptions 
drawn from the evidence, and that, fol
lowing Tin George Matthews Co. v. lion 
cltard (28 S. C. It. 5801, and The Metro
politan Ry. Co. v. W right (11 App. ("as. 1521 
those findings ought not to be reversed on ap
peal. The Asbestos and Asbestic Co. v. Du
ra ml (30 S. C. It. 285) discussed and approved. 
Dominion Cartridge Co. v. McArthur, xxxi., 
302. t Leave to appeal to Privy Council 
granted, 2nd Aug. 1002.)

240. Nuisance — Operation of electric rail
way — Powerhouse machinery Vibration, 
smoke and noise — Injury to adjoining pro 
pert y — Evidence — Assessment of damages 
- -Reversal on questions of fact.]—In an ac
tion of the owner of adjoining property for 
damages caused by the vibrations of machin
ery in an electric powerhouse, the evidence 
was contradictory and the courts below gave 
effect to the testimony of scientific witnesses 
in preference to that of persons acquainted 
with the locality. Held. Taschereau. J.. dis
senting that, notwithstanding the concurrent 
findings of the courts below, as the witnesses 
were equally credible the evidence of those who 
spoke from personal knowledge of the facts 
ought to have been preferred to that of per
sons giving opinions based merely upon scien
tific observations. Oarcau v. Montreal Street 
Railway Co., xxxi., 4Ü3.

211. Exchequer appeal — Assessment of 
damages - Interference with findings of Ex 
chiquer Court judge.]—The Exchequer Court 
judge heard witnesses and upon his apprécia 
tion of contradictory testimony awarded dam
ages to the respondents. The Crown appealed 
on the ground that the damages were excessive. 
Held, Gwynne and Girouard, JJ.. dissenting, 
that us it did not appear from the eviden- .■ 
that there was error in the judgment appealed 
from the Supreme Court would not interfere 
with the decision of the Exchequer Conn 
judge. The Queen v. Armour, xxxi., 400.

242. Arbitration — Condition precedent - 
New grounds taken on appeal — Assessment 
of damages—Interference by appellate court I

An objection as to arbitration and award 
being n condition precedent to an action for 
damages which had been waived or abandoned 
in the Court of Queen's Bench cannot lie in 
voken on an appeal to the Supreme Court.—On 
a cross-appeal the Supreme Court refused to
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interfere with the amount awarded for dam- i 
ages in the court below upon its appreciation 
ut cniitrudict<>rv evidence. Ilamelin v. Danner- 
luuii, xxxi., 534.

243. Facts found by courts below — Weight
of i i idem ( \ t edict. \—The court refused !
to disturb tlie verdict on the ground that it i 
was against I lie weight of evidence after it j 
had been affirmed by the trial judge and the 
Court of Appeal. Toronto Railway Vo. v. i 
llalfour, xxxii., 239.

244. Admiralty lair — Collision — Ship at 
anr/ior l in line liyht — Lookout — Weight j 
of evidence — Credibility — Findings of trial 
judge Xtgliyencr.]- The S. S. “Lake On
tario” was proceeding in charge of a pilot to 
lier dock in Halifax harbour. N. S.. on a 
blustery night in January, Itmin. came in col
lision with and sank appellant’s coal harg-.
" A. L. Taylor," lying at anchor north of 
George's Island. The steamship had signalled 
by guns and whistles for a medical officer at 
the quarantine grounds before the collision, 
and her officers and crew testified that they 
were alert, and anxiously working the steam
ship through anchored vessels in the darkness 
and blustery weather and came suddenly upon
i lie “ Taylor.” and that no lights were seen on 
her. The barge caretaker, who was not on 
(leek a i i lie i m e. swore 11u i a proper anchor 
light was burning on the barge, his statement 
lieing corroborated by the captain of a schooner 
lying close by and by several boatmen and lab
ourers on the wharves. The trial judge ac
cepted the evidence of the defence us correct 
and found that the collision and loss were 
wholly attributable to negligence of the 
“Taylor" in failing to have an anchor light 
and to keep a sharp lookout, and dismissed 
the action. On appeal the Supreme Court af- 
lirmed the decision at the trial (7 Ex. (’. It. 
IK! i. Dominion Coal Co. v. »S. S. "Lake On
tario," xxxii., 507.

245. Concurrent findings of fact — Duty of
ugptllate court F ride nee.)—A judgment
based upon concurrent findings of fact in the 
courts lie low ought not to be disturbed on ap
peal to the Supreme Court of Canada if the 
evidence be contradictory. D’Avignon v. Jones 
it «/., xxxii., 050.

240. Fvidcncc — Findings by jury — Vtr- 
iliet. | An appellate court should not disre
gard the verdict of a jury which is supported 
by evidence. Mclielvey v. Le Roi Mining Co., 
xxxii., 004.

217. Concurrent findings of courts br/uio.]— 
The Supreme Court of Canada affirmed the

i n iirrent findings of three courts below on 
a question of fact, as they were supported by 
llie evidence. Ilank of .Montreal v. Demers, 
Tib November, 1899.

I Note.—This decision was given on hearing 
upon the merits of the appeal in which pro-
ii dings were stayed till after the judgment on 
ini appeal to the Privy Council. See 29 Can.
S C. It. 435.J

2IS. Oik stions of fact — Concurrent find
ings of courts below — Duty of Appellate 
< nrt. j- 1 taring the argument of counsel for 
respondent, lie was stopped, the Chief Justice 
announcing that the majority of the court 
considered that there should be no interference 
with the judgment appealed from, lie said. “ 1 
am clearly of opinion that we should dismiss

the appeal as it is upon questions of fact al
ready passed upon by two courts lielow and, 
if we should reverse, it would lie in the 
teeth of decided cases in this court. As to 
sufficiency of the proofs of loss, that is ans
wered in the printed judgments of Meredith, 
C.J.. and Moss, J., and, as to the question of 
increase of risk. I cannot see that there was an 
increase. We are not prepared to interfere 
with the judgment appealed from." I Tasche
reau, Sedge wick, and King, .1.1.. concurred. 
Gwynne, J.. said, " I cannot m-ceed, at pres
ent, to the views of the majority of the court. 
1 am not in a position to express an opinion as 
I have not yet had an opportunity of examin
ing the evidence and opinions of the judges 
lielow ; 1 would like to do so before coming 
to a conclusion as to whether the action was 
right or wrong." i The appeal was dismissed 
with costs. Qitehee Fin Ins. Co. v. Hank of 
Toronto, 27th April, 1900.

249. Questions of fact — Findings of trial 
court — Reversal on appeal — Interference on 
further appeal. 1—Un the merits in this case 
(see 31 Can. S. ('. It. 1751. the controversy 
rested upon the fact whether or not a 
ship had been acquired by some of the 
partners in a commercial linn for the 
purposes of the firm’s business or merely 
as a private venture. The Court of Queen’s 
Bench had reversed the trial court judg- 
ment, and held that ii belonged i" the 
firm. As it was not made clear that there was 
error in the judgment appealed from, the Su
preme Court of Canada dismissed the appeal 
with costs. IDIl v. Yipond, 29th Oct. 1901,

250. Findings of courts appealed from—Evi
dence — Questions of fart — Reversal on ap- 
peal. |—There is no rule of law or of procedure 
which prevents the Supreme Court or an in
termediate court of appeal from reversing the 
decision at the trial on the facts. - Held, per 
Girouard, J., following Village of Granby v. 
Minant (31 Can. S. C. It. 1 11 that the evi
dence being contradictory and the trial judge 
having found for the defendant, which finding 
the evidence warranted, his judgment should 
not have been reversed on appeal. Dempster 
v. Lewis, xxxiii., 292.

251. Concurrent findings of courts below — 
Reversal on questions of fact—Improper rul
ings—Ri versai on a matter of proeiilure. j- 
Wliere the findings of the trial courts were 
manifestly erroneous and the trial appeared 
to have been irregularly conducted, tin* Su
preme Court of Canada reversed the concurrent 
findings of the courts below, and also reversed 
the concurrent rulings of those courts refusing 
leave to amend the statement of claim by al
leging an account stated. Delchev v. McDon
ald. xxxiii., 321.

252. Assessment of damages — Intimating 
by guess — Concurrent findings ■— Reversal on 
appeal - \eir trial. \ The evidence being in
sufficient to enable the trial judge to ascertain 
the damages claimed for breach of contract. 
In* stated that In* was obliged to guess at the 
sum awarded and his judgment was affirmed 
by the judgment appealed from. The Supreme 
Court of Canada was of opinion that no good 
result could be obtained by sending the case 
back for a new trial and. therefore, allowed 
the appeal and dismissed the action, thus re
versing the concurrent findings of both courts 
below. Armour. J., however, was of opinion

The Mutual Ufe liwursnce Comp.vv o' Yo'k'
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that I he proper course was to order a new 
trial. Williams v. Stephenson, xxxiii., 323.

253. Ouestions of law — Findings of fact— 
Hern sal on appeal. |—On questions of law, the 
judgment appeared from was reversed. Davies, 
J., dubitante, but the findings, on eonflictory 
testimony, in respect of damages, by the trial 
judge were not disturbed on the appeal. Mas- 
saw ippi Valley Ry. Co. v. Heed, xxxiii., 457.

254. Findings by courts below — Inferences 
from evidence — Fausse cause — Revision by 
appellate court.

Sec Will, 1.

255. Findings of fact — Bribery — Corrupt

Sec Election Law, 84.

250. Findings of fact — Reversal refused.
See Election Law, 50.

257. Evidence—Findings of fact.
See Winding-up Act, 8.

258. Findings of fact — Intention of parties 
to agreement — Amendment of pleadings.

See Contract, 160.

250. Interference with findings — Inferences 
drawn bn trial judges—Reversal on appeal.

Sec Election Law, 87.

2<10. Findings of fact — Corrupt practices 
at elections — Interference on appeal.

See Election Law, 88.

201. Concurrent judgments — Findings by 
rial judge.

See Solicitor, 8.

202. Findings of fact — Assessment of dam- 
Scc Damages, 50.

203. Finding of jury — Interference with — 
Question of fact.

Sec Master and Servant, 15.

204. Award — Questions of fact.
See Arbitration, 50.

205. Questions of fact — Evidence—Burden 
of proof —• Railway company — Xcgligencc— 
Ilamages by fire — Sparks from engine or 
“ hot-bo» ”—Art. 1058 C. C.

Sec Railways, 73.

200. Matters of fact — Evidence.
See Contract, 213.

207. Question of fact — Warranty — De
fect in construction — Satisfaction by accept
ance and user — Variation from design De
murrage — Evidence — Onus of proof—Ex
pert testimony — Concurrent findings.

See Evidence, 100.

208. Evidence — Improper principle of ap
preciation — Duty of Appellate Court—Find
ings of fact — Estimating damages.

See Arbitration, 15.

209. Negligence — Master and Servant — 
Employer's liability — Concurrent findings of 
fact — Contributory negligence — Duty of 
appellate court.

Sec Negligence, 121.

270. Xcgligencc—Evidence of facts—Find
ings of jury — Common law liability — Em
ployer und employee—Assessment of damages.

Sec Negligence, 100.

271. Collision — Proper navigation—Xegli- 
gent outlook —Sufficiency of anchor light - 
Findings of fact — Appreciation of cvidcncr- 
Practice.

See Admiralty Law, 3.

272. Findings of jury — Answers to ques
tions — Verdict reversed on appeal.

See Negligence. 51.

15. Habeas Corpus.

273. Habeas corpus — Filing of ease — 
Time — Practice.]—The first proceeding in 
habeas corpus appeals is the filing of the on*'' 
with the registrar of the Supreme Court of 
Canada, which must ho done within 00 day* 
of the pronouncing of the judgment appealed 
from. Re Smart, xvi., 300.

274. Criminal matters — Habeas corpus 
Jurisdiction of Supreme Court of Canada.]
A judge of the Supreme Court of Canada will 
not assume appellate jurisdiction by issuing a 
writ of habeas corpus in a matter which has 
been disposed of in a provincial Court of Ap 
peal. In rc Boucher ( 18701. Cass. Dig. 
(2 ed.) 325: S. C. Prnc. (2 ed.) 54.

275. Jurisdiction — Habeas corpus — Pris
oner discharged before appeal—Costs.]- Tin- 
prisoner was convicted before the stipendiary 
magistrate of Truro. X. S., of violating il

; license laws in force in the town, and fined 
I $40 and costs ns for a third offence. Exv< u 

Mon issued in the form given in the It. S 
N. S. (4 ser.) c. 75. under which F. was com 
mitted to jail. While there he was convictvI 
of a fourth offence and fined $80 and cost-, 

j and was detained under an execution in tin- 
same form. The Supreme Court (X. S.) 
motion to make absolute a rule nisi grant"! 
under R. S. N. S. 14 ser. I c. 00. discharged lie- 
rule. Before the institution of the appeal '- 
the Supreme Court of Canada, the time I 
which the appellant had been imprisoned had 

! expired and he was at large. On motion i - 
dismiss for want of jurisdiction. Held, ill 1 
an appeal will not lie in any case of prove. I 

I ings for or upon a writ of habeas corpus wlmu 
i at the time of bringing the appeal the npi • 1 
l lant is at large.—The question of cost* ' 

dismissal was reserved and subsequent!v ■' 
j court ordered that the respondent should 
j l>e allowed his general costs of the ap|» il. 
j Fraser v. Tapper, Cass. Dig. (2 ed. t 121: 

Cass. Prac. (2 ed.) 53, 54. 83.

270. Habeas corpus — Change in positi 
of parties pending appeal.]—Upon the call - 
for hearing of the appeal (which was fn-n i 

. judgment of the Supreme Court of Briii-h 
Columbia, refusing a writ of habeas coryn.

1 for the possession of Quai Sing, a Chinese
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female under age), counsel for the resnondent 
produced to the court an order of the Supreme 
Court of British Columbia, dated subsequently 
to the judgment appealed from, by which it ap
peared that the respondent, the matron of a 
rescue home, had been appointed by that court 
as guardian to the Infant In question, where
upon the Chief Justice intimated that, under 
the circumstances, it was useless to proceed 
with the hearing of the appeal, it being im
possible that any order could be made thereon 
respecting the possession of the infant being 
given to the appellant. The appeal was conse
quently dismissed with costs, avid Sing Kaw 
v. Unices, 17th May, 1808.

"277. Habeas corpus — Extradition — Nc- 
cessitg to quash.]—By s. 31 of the Supreme 
and Exchequer Courts Act (It. S. C. e. 135) 
'"no appeal shall be allowed in any case of 
proceedings for or upon a writ of habeas cor
pus arising out of any claim for extradition 
made under any treaty.” On application ^o 
the court to lix a day for hearing a motion to 
quash such an appeal. Held, that the matter 
was coruin nun judivc and there was no ne
cessity for a motion to quash. In re Lazier, 
xxix., (130.

278. Criminal appeals — Jurisdiction — 
Questions of fact — Certiorari — Sup. «I- Ex. 
Courts Act. s. y.)—Sup. Court Amendment 
Act. Id7#;, *. 3i—ll. S. O. {IS77) c. 70.

Sec Haueas Courus, 1.
279. Writ of habeas corpus — Improvident 

issue — Jurisdiction — Sup. <(• Ex. Courts 
I et, s. ÔI—Ultra vires — Material in record— 
Control of court over its own process—Inac
tive — Presence of prisoner.

See Habeas Courus, 2.

1(5. Injunction.

280. Interim injunction—Order dissolving— 
Decision on merits.

See Injunction, 3.

17. Insolvency.

281. Jurisdiction — Claim in insolvency 
mid, r Art of /87.Î- )0 Vt'cf. C. H, s. A
final judgment of the Court of Queen's Bench 
for Lower Canada (appeal side), upon a claim 
of a creditor tiled with the assignee of an 
estate under the Insolvent Act of 1.875, is not 
appealable to the Supreme Court of Canada, 
the right of appeal having been taken away 
by -10 Viet c. 41 s. 28 (1).). Cushing v. t)u- 
/'»//. (5 App. Cas. 409), followed. Scath v. 
IIagar, xviii., 715.

18. Jurisdiction. ^

282. Quashing appeal — Irregular security 
band—Interested iiarties—Matter of practice 
in court belote.]—Where the appeal bond fails 
to inure to the benefit of parties interested in 
the result of the appeal, there can be no atten
tion paid to the appeal.—A question simply of 
practice in the discretion of the court below 
will not be entertained on appeal. Scammell 
v. lûmes, xvi., 593.

I 284. Practice—Assuming jurisdiction—Dis- 
I missal on merits.] — The Supreme Court of 
j Canada, without deciding the question of jur

isdiction raised on motion to quash, assui... I
; jurisdiction and quashed the appeal on the 
1 merits. Créât Eastern Hy. Co. v. Lombc. xxi., 

431.
| 285. Jurisdiction — Motion to quash in

chambers — Summary application ordered to 
stand.]—Under the provision of the Act, 38 
Viet. c. 11, s. 41, a motion to dismiss or to 
quash an election appeal, on the ground of 

1 unnecessary delays or want of jurisdiction,
I was ordered to stand over until the appeal 
I came on for heating in court, as it was a 

matter of too great importance to l>e disposed 
of on summary application. Charlevoix Elec
tion Case, (1879) ("ass. Dig. (2 ed. », (595; 
Cass. S. ('. l'rae. (1 ed.) 45. | Note.—Since
I'hu llalton Election Case ( 19 Can. S. ('. It. 

j 557) q. v., such motions have been made in 
chambers. Cass. 8. C. 1’rac. (2 ed. I 133.]

1 281 i. Controverted fleet ion — Preliminary
\ objection to hearing—Haling of trial judges—- 

Jurisdiction—H. S. C. c. U. s. 50. J—An order 
by election judges overruling objections made 

l to proceeding with tlie trial of a controverted 
election is not a judgment or decision appeal- 
able to the Supreme Court of Canada. 1 aud- 

; reuil Election Case, xxii., 1.
2>?7. Order of court or judge — \ acating 

! sheriff's sale.]—A judgment in an action to 
I vacate the sheriff's sale of an immovable is 

appealable to the Supreme Court under s. 29 
I b i, of the Supreme and Exchequer Courts 
Act. Dufresne v. Dixon (1(5 Can. S. C. It. 
50(5), followed. Lefeuntun v. \cronncuu, xxii.,

| 203.

1 287«. Interlocutory proceeding—Petition for
louve to intervene.]—No appeal lies to the 

1 Supreme Court from a judgment of the Court 
of (jueen's Bench refusing leave to intervene. 
Hamel v. Hamel, xxvi.. 17.

288. Appeal—Jurisdiction—Amount in con
troversy—Affidavits conflicting as to amount.J 

. —On motion to quash respondents filed atfida- 
I vits that the amount in controversy was less 

than that necessary to give jurisdiction. 
Affidavits were also filed by appellants, sliew- 

I ing that the amount was sufficient to give 
! jurisdiction under the statute. The motion 
j was dismissed, but appellants were ordered to 
: pay the costs, as jurisdiction did not appear 
| until the filing of the affidavit in answer to 
! the motion. Drcschcl v. Auer Incandescent 
1 Light Mfg. Co., xxviii., 2(58.
I 289. Final judgment—Jurisdiction — Court 
I of Itcvieic—Judgment in first instance varied 

—Art. .jj V. P. Q.—ô’t it 5Ô I iet. c. Jô. s. .1, 
I s.-s. J—Construction of statute.]—Where the 
. Court of Review has varied a judgment, by 
I increasing the damages, the judgment render- 
I ed in the court of first instance is not thereby 
; confirmed so as to give an appeal direct to 
I the Supreme Court of Canada under 54 & 55 

Viet. c. 25. s. 3, s.-s. 3 (I).), amending the 
Supreme and Exchequer Courts Act. Simpson 
v. Palliscr, xxix., 0.

290. Objections to jurisdiction — Quashing 
appeals —■ Co*/».]—An objection to the juris
diction of the court should be taken at the 
earliest moment. If left until the case comes 
on for hearing and the appeal is quashed, the
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respondent may be allowed costs of a motion 
only. Griffith v. Harwood, xxx., 315.

201. Controverted elation — Lout record— 
Substituted copy — Judgment on preliminary 
objections — discretion of court below — Jur
isdiction.]—The record i i the case of a con
troverted election was | reduced in the Su
preme Court of Canada on an appeal against 
the judgment on preliminary objections and. 
in re transmission to the court below, the re
cord was lost. 1'nder the procedure in similar 
cases in the province where the petition was 
pending, a record was re-constructed in substi
tution of the lost record, and upon verification 
as to its correctness, the court below ordered 
the substituted record to be tiled. Thereupon, 
the respondent in the court below raised pre
liminary objections traversing the correctness 
of a clause ill the substituted petition which 
was dismissed by the judgment appealed from. 
Held, that, as the judgment appealed from was 
not one upon a question raised by preliminary 
objections, nor a judgment upon the merits of 
the trial, the Supreme Court of Canada had 
no jurisdiction to entertain the appeal, nor to 
revise the discretion of the court below in or
dering the substituted record to lie filed. Tiro 
Mountains Election Case, xxxii., 55.

292. Jurisdiction — Annulment of proefis 
verbal Matter in controversy.) The Su
preme Court of Canada has no jurisdiction to 
entertain an appeal in a suit to annul a pro
cès verbal establishing a public highway not- 
withsi inding that the effect of the procès- 
verbal in question might lie to involve an ex
penditure of over $2.000 for which the ap
pellant's lands would be liable for assessment 
by the municipal corporation.- dubois v. The 
I illaye of st. Hose (21 Can. S. C. 11. 05) ; 
The City rtf Sherbrooke v. McManamy (18 
Can. S. C. It. 594): The County of Vcr- 
eltcrcs v. The V illaye of \'a rennes (JO Can. S. 
C. It. 305 i and The Hell Telephone Company 
v. The t'it'i of G in bee (20 Can. S. C. It. 230) 
followed. — Webster v. The City of Sherbrooke 
(21 Can. S. C. it. 52, 208 ) and McKay v. 
The Township of IIincliinbrookc (24 Can. S. 
C. It. 55 i referred to.—Reburn v. The 1‘arish 
of ste. Iune i 15 Call. S. C. It. 92) overruled. 
Toussiynant v. County of Xicolct, xxxii., 353.

293. Jurisdiction — HO cl- HI Viet. c. 3)— 
Criminal cuec.] The Act of the Dominion 
Parliament respecting appeals from the Court 
of Appeal for Ontario to the Supreme Court 
(00 iV HI Viet. c. 341 applies only to civil 
cases. Criminal appeals are still regulated by 
the provisions of the Criminal Code. Rice v. 
The King, xxxii., 480.

294. Jurisdiction—Yukon Territorial Court 
—decisions of gold commissioner — Special 
appellttlc tribunal — Finality of judgment — 
Legislative jurisdiction of (Sorcrnor-in-Council 
—Hi ,< H3 Met. c. It. s. 13—1 Fdir. VII. 
order-in-council p. Irii.—2 Ed tv. VII. c. 33— 
Mining lands. |- The Supreme Court of Can
ada has jurisdiction to hear appeals from the 
judgments of the Territorial Court of the Yu
kon Territory, sitting as the Court of Appeal 
constituted by the ordinance of the Governor- 
in-Couneil of the 18th of March, in respect to 
the hearing and decision of disputes affecting 
mineral lands in the Yukon Territory. The 
Governor-in-Couneil has no jurisdiction to 
take away the right of appeal to the Supreme 
Court of Canada provided by (i2 & 03 Viet.
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I c. 11 of the statutes of Canada. Hartley v. 
I Matson, xxxii., 575.

295. Objections to jurisdiction — Jurisdic
tion of court below.]—An objection that a 
judge of the court below had no jurisdiction •> 
render a judgment from which an appeal i< 
asserted is not proper ground on which to 
question the jurisdiction of the appellate 
court to entertain the appeal. Me Rein y v. 
Lc Hoi Mining Co., xxxii., 004.

290. Jurisdiction — Matter in controversy
Removal of eweeutors Icquicsccna in tria 

court judgment Right of appeal If. S. < 
c. 133. s. .!!>. ]—The Supreme Court of Canada 
has no jurisdiction to entertain an apt*eal b 
a case where the matter in controversj h - 
lieeome an issue relating merely to the re 
moval of executors though, by the action, an 
account for over $2.00(1 had been demanded 
and refused by the judgment at the trial 
against which the plaintiff had not appealed 
Vo cl v. ChcvrcfiU (30 Can. S. C. It. 3271 f.d 
lowed : La berge v. The Equitable Life I ssur 
a nee Society (24 Can. S. C. It. 591 distil 
guished. Donohue v. Donohue, xxxiii., 134.

297. Appeal — Jurisdiction — Award 
It. ('. Arbitration Act — Judgment on nioli< 
—Enforcing award.]—The full court in Ur it 
ish Columbia affirmed an award in favour - 
respondent for compensation for the openii j 
of a highway through his lands by the Tow 
ship of Langley under a by-law passed in .1 n■ - 
1890. The Supreme Court quashed the a- 
peal for want of jurisdiction on a motion 
that effect based on grounds (11 that the jud. 
ment appealed from was not one on a mot . 
to set aside the award nor by way of him» 
from the award, within It. S. C. c. 135.
24. s.-s. (f). (2) That no appeal could I
(3) That the judgment merely permitted (' 
enforcement of the award by allowing ro«p- 
dent's appeal from the order of a Count 
Court judge refusing an application to 
force the award and referring the matter In
to the arbitrators for further considéraii- 
and that no appeal could lie. And ( 41 t1 
no appeal lies to the Supreme Court of Canad 
from a judgment on a motion under s. 13 
H. S. B. C. (1897) c. 9. to enforce an awa: d 
or form on a judgment in appeal from such 
order. 'Township of Langley v. daffy 3"t‘ 
May, 1899.

298. Appeal — Allowing security—Juri-"' 
tion of Supreme Court.] — Application '• >r 
completion of security bond on appeal frm 
judgment condemning V. to pay O. $37.ô"11 
and dismissing the intervention of 1*. v ' 
claimed half the money. It appeared '1

1 there was $39.400 deposited in the (in-1 
Hank to the credit of V. and his appli- 1 
was that this sum should be paid into . •
and that lie should be required to give sem - 
only for the balance, instead of being obli I 
to give security for the whole sum in order m 
stay execution. The court held that it had 
jurisdiction to make the order and dismi sed 
the application with costs. Veitleux «( V 
V. Old way. 5th May, 1903.

I 29Sii. 'Territorial Court of Yukon Terril -ni 
| —Quorum to constitute court for hearing up- 
j peals.]—Quare. Whether under the provi- 
I -ions of section six of the Yukon Terri - rv 

Act. 02 & 03 Viet. c. 11. and of the Nortli- 
1 West Territories Act. It. S. C. c. 50. s. 12.
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thereby made applicable to the Territorial I 
Court of Yukon Territory, three judges of j 
that court are necessary to constitute a | 
quorum for the hearing of appeals from judg 
inents rendered upon the trial of causes there- j 
in. Hu nett v. Le Syndicat Lyonnais tin ] 
Klondykc, 24th August. 11103, xxxiii., <107.

Note.—See also the following sub-classifi
cations. under this subject, viz.. 0. Am.lcA- 
TIOX OF STATITKS—CERTIORARI- Co.NTRO- 
VF.USY INVOLVED—11. DISCRETIONARY OltPEHH 
—13. Final jüdcimext 15. IIaueas <ohvvs 
- Id. Injunction 25. Notic e of appeal 
32. I!ic>iit of appeal 24. Time for appeal
in'!;, and appropriate headings under the sub- 1 
ject “Practice of Supreme Court of Can

200. A moun/ in controverty—Discretion of 
court in loir as to damages.

Her No. 32, ante.

300. Assuming jurisdiction — Dismissal on

See Lien, 7.

301. Objection taken in factum—Quashing 
appeal for irant of jurisdiction—Motion at 
hearing.

See Costs, 1.

302. Quashing appeal—Objection taken bg 
court—Costs.

Sec No. 100, ante.

303. Suit for joint penalties—Second off'nee 
—Jurisdiction of Superior Court — With- 
drairal of defence raising constitutional ques-

Sce No. 03, ante.

304. Appeal per saltum—Jurisdiction—If. 
S. C. c. Lit, s. Hi (3).

See No. 331, infra.

.'*><>3. ./urisdietion—Interloeutory proceeding
I'inal judgment.

Sec No. 200, ante.

30(5. Jurisdiction—Amount in controversy— 
Secretion bp insolvent Contrainte par corps

Arts. XS.Î, XSiX, C. /'. Q.
Sec No. 95, ante.

307. Jurisdiction—Matter in controversy— 
Right of appeal—Hersonal condemnafiou—,lr- 
tion posscssuire.

See No. 00, ante.

308. Appeal on special questions—Issues on 
appeal—Powers of Appellate Court.

See No. 97, ante.

And see appropriate headings classified gen
erally, under this subject.

10. Leave to Appeal.
309. Approval of security—Leave to appeal 

' Cluster of jurisdiction.]—Approval of secu
rity is a mode of granting leave to appeal to 
tli" Supreme Court of Canada, the court or 
jtul so approving becomes functus officio 
an . except as regards stay of proceedings, 
orders thereafter made in a cause* by the court 
or judge Mow will be disregarded by the Su
preme Court. Lakin v. Suttall, iii„ 685.

310. Hindiny local decision — Question of 
law — Appeal din et — Supreme Court Art. 
(1S1H). s. (I. ) - Leave to appeal to the Su
preme Court of Canada without any inter
mediate appeal to the Court of Appeal for On
tario, was granted by G Wynne, J.. under s. <5 
of the Supreme Court Amendment Act of 
1870. on the* ground that the Court of Appeal 
for Ontario would be bound by the case of 
Cameron v. I\n-r (3 Out. App. It. 301. where 
as the appellant sought to avoid the effect of 
that decision in this action. Moffatt v. Mer
chants' Hank of Canada, xi.. 4<5.

311. Appeal direct from court of original 
jurisdiction—S a prime Court Art (ISV.l), s. li 
—If. S. C. c. 1-t‘i, s. Jli. s.-s. .1 Opinion of 
court below on merits—Church lands—Rector 
and iraniens—Interest to appeal- Indemnity.] 
—In a suit against 1 ».. as rector of St. James* 
Cathedral. Toronto, to have certain lands de
clared to be held by him not only for himself 
as such rector, but also for the benefit of tbl
ot her rectories in the City of Toronto, the de
cision of Ferguson, ,!., in favour of plaintiff 
was upheld on appeal to the Chancery Divi 
sion. Fp to the time of the judgment rendered 
by |lie latter court, the proceedings had been 
carried on in the name of D. by arrangement 
between him and the church-wardens of Si. 
James' Cathedral who contended that they had 
an interest separate from that of 1>. in tin- 
disposition of tin- lands, and the revenues
therefr.... , and who had indemnified I', against
costs Hut upon the church wardens propos
ing to appeal. D. refused to allow his name 
to be further used in the proceedings. Tin- 
Court of Appeal, upon an application being 
made by the* church wardens for leave to ap- 
pc-al, refused to grant such leave, holding that 
the church-wardens had no interest in tIn
lands or revenues. The church-wardens there
upon appealed to Strong, J.. in chandlers, for 
leave to appeal per saltum to the Supreme 
Court of Canada under s. <5 of the Supreme 
Court Act I 18701. Flic* judge held, that 
the church-wardens had an interest at least 
which justified them in appealing: lie would 
not, however, as a judge in chambers, overrule' 
the decision of the Court of Appeal, but grant 
c-d leave to renew the application to tin- full 
court. -On the motion coming before the full 
court, it was Held, that leave to appeal should 
lie allowed, upon a proper indemnity being 
given by the church-wardens to D. against all 
possible costs; the court expressing no opinion 
on tin- merits of the case- itself. Henry. J.. 
dissented, on the ground that it was impossible 

| to decide tile right to appeal without entering 
! into the merits, and on tin- merits tin- church

wardens had no interest in the lands_or re
venues. Dumoulin v. Langtry, xiii., 258.

312. Leave to appeal per saltum Divisional 
Court judgment -Special circumstances—De
cision of Court of Appeal on abstract question 
involved—It. S. C. e. /.?•». s. Jli.]—It is not a 
sufficient ground for allowing an appeal direct 
from the decision of the trial judge on further 
consideration or of a Divisional Court of the 
High Court of Justice of Ontario, that the 
Court of Appeal of that province had already, 
in a similar case before it. given a decision on 
the abstract question of law involved in the 
case in which tin* appeal was sought, though 
it might lie sufficient if such decision had been 
given on tin- same state of facts and tin* same 
evidence. Kyle v. The Canada Co.; //Mop v. 
Town of Mcliillcvray. xv., 188.



Ill APPEALS TO THE SUPREME COURT. 112

313. Appeal direct from trial court—Leave 
granted bp registrar — Practice—Special cir
cumstances.]—Leave to appeal per saltum di
rectly from a decision of the Chancellor of On
tario. was granted where it appeared that, the 
Court of Appeal had already given a decision 
upon the merits by its order on an application 
for injunction in the case. Attorney-General 
v. Vaughan Itoad Co., xxi., <531 ; Cass. R. C. 
Prac. il’ ed.) 37.

314. Jurisdiction—Leave to appeal—Privy 
Council rule—Appeal in forma pauperis.]— 
The Supreme Court, or a judge thereof, has 
no power to allow an appeal in forma pan 
juris, or to dispense with the giving of the 
security required by the statute. -Approving 
of the security is a mode of allowing leave to 
appeal.—Section 24. Supreme and Exchequer 
Courts Art. does not give the court power to 
allow leave to appeal, because lier Majesty 
may he recommended to do so by the Judicial 
Committee of the I’rivy Council, nor is it in 
the power of the judges of the court to make 
rules or orders for the allowance of leave to 
appeal : nor does s. 70, Supreme and Exche
quer Courts Act, give the court or a judge any 
power to grant or to make rules for granting 
the prayer of a petition to he allowed to have 
or prosecute an appeal in form A pauperis.— 
Fournier, .!.. in chambers: Richards, C. .1.. in 
chambers. Eraser v. Abbott. Cass. Dig. (2 
ed.) (505; Cass. S. C. Prac. (2 ed.) 03, 08.

315. Security for costs of appeal allowed to 
he given by judge of Supreme Court under s. 
.11, Supreme and Exchequer Courts Act, as 
amended by s. / ) Supreme Court Amendment 
Act. 1SVI Vacation.]—On 27th June, 1881. 
judgment was rendered overruling demurrers, 
and on verdict previously rendered allowing 
plaintiff to enter judgment for $5,000. On 
4th July defendants' solicitor served notice of 
appeal to the Supreme Court of Canada on 
plaintiff's solicitor and of intention to apply 
next day for allowance of security. On 5th 
July, the ('. .1. of B. C. refused leave to ap- 
jieal, on the ground that the judgment on the 
demurrers was the judgment of the full court, 
but that on verdict was his own judgment from 
which no npjieal would lie until re heard be
fore the full court, and that under the Admin
istration of Justice Act, 1881, a full court 
could not lie held until the lapse of about a 
year from that date. Defendants’ solicitor 
then and several times afterwards tendered to 
the C. J. and to the registrar of that court, 
$(>,500, $0,000 having been asked by plaintiff's 
solicitor as security under Supreme ami Ex
chequer Courts Act, s. 32, s.-s. 5, and $500 ns 
security for the costs of appeal, but the C. J. 
refused to allow it to be paid into court.—On 
11th July. 1881. the C. J. of B. <'. ordered 
that upon paying to plaintiff $ 1 .mto and his 
taxed costs, execution should he stayed and de
fendants have leave within 4 days after next 
sitting of full court to move such court for a 
re hearing of the argument on the demurrers, 
and to move for a new trial, or to enter judg
ment for defendants.—On 23rd August. 1881, 
détendants applied to Strong. J.. In chambers 
for leave to give security. The application 
was refused because made in vacation and not 
on notice.—On 13th September following, de
fendants renewed the application to a judge of 
the Supreme Court of Canada.—An order was 
made allowing defendants to pay into the Su
preme Court of Canada $500 as security for 
the costs of appeal, notwithstanding the cx-

I piration of the time limited for appealing.
Hank of it. S. A. v. Walker, Cass. Dig. (2 

| ed.) 070, 007.

j 310. Appeal per saltum—Supreme Court 
Amendment Act, 1870, s. O'—Costs.]—On ap
plication for leave to apnea I direct from the 
judgment of Beghie, C.J., without intermediate 
appeal, the affidavit set out that in British 
Columbia, the court of final resort consisted 

| of live judges, two of whom had liecn pre
viously engaged as counsel in the cause, and 
refused to adjudicate; that another judge was 
absent and it was uncertain, if lie ever would 
resume judicial functions ; that a new Admin 
istration of Justice Act. 1881, had recently 
come into operation, hut no rules had been 
made thereunder and s. 28 of said Act re
quired three judges to constitute a quorum of 
the full court to be held only once in each 
year.—Fournier. J.. in chambers, referred tlm 
application to the full court. Held, that the 
circumstances disclosed did not warrant the 
court in granting the application. Motion 
refused with $2(1 costs. Sen ell v. Hritish 
Columbia Ton ing Co., ('ass. Dig. (2 ed. i (17" : 
('ass. S. ('. 1’rnc. (2 ed. » 3(5.

317. Appeal per saltum —Expiration of 
time, limit.] — An appeal from the court of 
original jurisdiction may lie allowed by the 
Supreme Court or a judge thereof, under the 
sixth section of the Supreme Court Act, 1S7'.I, 
although the judgment appealed from has been 
pronounced, entered, or signed more than 
thirty days before the date of the application. 
Hank of British North America v. Walker. 
Cass. Dig. (2 ed.) 070.

318. Direct appeal from court of original 
jurisdiction — Supreme Court Act (Is'il), 
s. 6'.] — Under special circumstances shewn 
leave to appeal per saltum was granted. Itanh 
of British North America v. Walker, Cass. 
Dig. (2 ed.) 071 ; Cass. S. C. Prac. (2 ed), 
35.

310. Leave to appeal—Constitutional lav 
Security—Ontario Judicature Act (1881), s.

I 43.1—Where the Court of Appeal for Ontario.
I under s. 43 Ontario Judicature Act. 1881, re

fused leave to appeal to the Supreme Court, of 
! Canada, the matter in controversy being under 
i $1,0 HI. Ih Id, that the appellant should !"■ 

permitted to pay $500 into the Supreme Court 
as security for the costs of the appeal. I The 
court expressed great doubts ns to the consti
tutionality of the section mentioned.J I'or- 
ri.stal v. McDonald, Cuss. Dig. (2 ed. I 422.

[Non. See Clarkson \. It y an i lï s < K. 
251», No. 341, infra.]

320. Jurisdiction — ljl Viet. e. 30, s. ■' - 
Practice—Motion to rescind order of a jna- 
rincial judge—Opposition to seizure- Amount 
in controversy.]—In execution of a judgment 
for $723, defendants’ land and building were 
seized. Opposition was filed on the ground 
that the will, under which they held, prohibited 
alienation of the property. The Superior 
Court dismissed plaintiff’s contestation, and 
maintained the opposition, holding the prohibi
tion to alienate legal and valid, and qua-died 
the seizure. In the Queen’s Bench an appeal 
was dismissed.—Application in chambers fur 
leave to appeal to the Supreme Court wa- re
fused, on the ground that an appeal would not 
lie under 42 Viet. e. 31», s. 8 ( D. I ('•» I'
ll. 2(52).—On motion in the Supreme Court,
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asking leave to appeal : Held. that the Su
preme Court had no jurisdiction to grant the 
motion, even if there was a right to appeal jn 
such a case.—Motion refused with costs fixed 
at $25. Ilnur get v. Blanchard. Cass. Dig. (2 
ed.) 423: Cass. Frac. (2 ed.) 40.

[Note.— Compare Cham pour v. La pierre. 
No. 47, ante, and Martin v. Mills (12 Q. L. It 
08.11

321. Appealing direct from trial court - 
Time limit.] — Per Ritchie, C.J.. in cham
bers.—Semble, an application to the Supreme 
Court or a judge thereof, to he allowed to give 
security under Supreme and Exchequer Courts 
Act. s! 31. ns amended by Supreme Courts 
Amendment Act, 1870 s. 14 should he within 
the time limited by the Supreme and Exche
quer Courts Act, s. 2.1, or further time allowed 
by a judge of the court Mow under Supreme 
and Exchequer Courts Act, s. 20. Walmsleg 
v. Griffiths, Cass. Dig. (2 ed.) 070; Cass. 
Frac. (2 ed.) <j9.

322. Application for leave—Security—Ef
fect of aUoicancr.—Rescinding order—Evoca
tion to Supreme Court of Canada—Discretion 
in court below — Expiration of time,]—Ap
proving of security is a means of granting 
leave to appeal.—When a judge of the court 
below has made an order allowing the security, 
he is functus officio, and the appeal is then 
subject to the jurisdiction of the Supreme 
Court. No application can he made to the 
judge or the full court below to rescind the 
order. Any application must he thereafter 
made to the Supreme Court or a judge there-

. 11’bombera.) Appellant had applied i<> 
« judge of the Court of Appeal (Ont.), under 
Supreme and Exchequer Courts Act. s. 2(1 for 
further time to appeal ; the judge refused the 
application. Appellant then applied to 
Ritchie, C.J., in chambers for leave to give 
security under Supreme and Exchequer Courts 
Act, s. 31, ns amended by s. 14 in 1870.—The 
Chief Justice was of opinion that the parties 
having applied to n judge of the court lx*low. 
who was familiar with and had considered nil 
the facts, the decision of such judge ought not 
in he interfered with, even if a judge of the 
Supreme Court were not bound as to time by 
Supreme and Exchequer Courts Act, s. 25. 
He was inclined to hold, however, that an ap
plication to the Supreme Court, or a judge 
thereof, for leave to give security pursuant to 
Supreme and Exchequer Courts Act, s. 31, as 
amended, should be made within the time 
limited by s. 25, or such further time as a 
judge of the court below may have allowed 
under s. 2(1.— Applications dismissed with 
costs. Walmsleg v. Griffitlks, Cass. Dig. (2 
"U ii70, 01)7, ODD ; Cass. S. C. Frne. (2 ed. ) 
«0, (53.

323. Allowance of security—Leave to op
tical--Stag of proceedings in court below— 
Casts.]—The Supreme Court allowed an ap
peal from a judgment of the Court of Appeal 
directing a reference which had been partly 
proceeded with after the allowance of the se
curity.—The solicitor for the appellant desired 
the registrar to insert a provision in the order 
in appeal of the Supreme Court specially “ in
cluding the costs of and attending the refer
ence." The registrar referred the point to the 
t'liief Justice in chambers and Ilis Lordship 
s}nted his opinion to be that the Supreme 
Court could not recognize any proceedings 
taken in the court below after the allowance of

; the security, which acted as a stay of all pro
ceedings. except of execution in cases provided 
for by Supreme and Exchequer Courts Act. s. 
32. If proceedings had been taken in the 
court below which should not have been taken, 
application should he made to that court with 
reference to such proceedings. The order of 

j the Supreme Court should provide generally 
j for the payment of all costs incurred by the 

appellant. Starrs v. Cosgrove Brewing and 
Malting Co., Cass. Dig. (2 ed.) ($97 ; Cass. S.

; C. Frac. (2 ed.) ($3, (59.

j 324. Special leave—Per saltum.]—On mo- 
! tion for leave to appeal direct from a decision 
j of the Divisional Court ( Ontario I, it appeared 

that the action was brought in replevy from 
appellant the books which he held ns clerk of 
the corporation, he having been dismissed from 
the oflice. He refused to give up the books, 
on the ground that his dismissal was illegal. 
Judgment was given for the corporation at the 

! trial, and affirmed by the Divisional Court,
! and an application for special lenvp to appeal 
| was refused by the Court of Appeal for On- 
! tario.—The motion was first made to the re- 
! gistrar of the Supreme Court, in chambers, for 
j leave to appeal per saltum and was dismissed. 

An appeal from this order to a judge in cham
bers was dismissed, and a further appeal was 
taken to the full court.—The court held that 
appellant had failed to shew sufficient cause to 
justify the order asked for. Bart ram v. Vil- 
lage of London West, xxiv., 705.

325. Special leave—(JO d lit Viet. (/>! c. .If. 
». 1 (e) —Benevolent society — Certificate of 
insurance.]—An action in which less than the 
sum or value of one thousand dollars is in eon- 

] troversy, and wherein the decision involves 
| questions as to the construction of the eondi- 
1 tions indorsed upon a benevolent society’s cer- 
| tifiente of insurance, and as to the application 

of the statute securing the benefit of life in- 
| surance to wives and children to such ccrtifi- 
I cates, is not a matter of such public iraport- 
| ance as would justify an order by the court 

granting special leave to appeal under the pro
visions of s.-s. (c) of the first section of the 
statute 60 & (51 Viet. c. 34. Fisher v. Fisher, 
xxviii., 494.

320. Appeals from Exchequer Court — 
Amount of controversy less than $00<l—Dis- 

I cretion of judge in chambers—Special leave.]
J —Where the amount involved is under .$500, 
j leave to appeal from the judgment of the Ex- 
| chequer Court of Canada ought not to be 

granted unless it appears to the judge of the 
I Supreme Court, to whom the application is 

made, that the judgment of the court below 
is clearly erroneous, or might be reversed on 

j a point of law or because the conclusions are 
not warranted by the evidence. Per G Wynne, 
J. (in chambers). (5th May, 1899. Schultse 
v. The Queen, (5 Ex. C. It. (note) 273.

327. Exchequer Court—Order after lodging 
of appeal to Supreme Court of Canada—Juris
diction of court below.]—After an appeal from 
the final judgment of the Exchequer Court 
was lodged in the Supreme Court, the Crown 
obtained lea re to appeal from an order of re
ference to ascertain the amount of the sup
pliant's damages. Held, that the judge of 
the Exchequer Court had authority to allow 
the appeal and it was properly before the Su
preme Court. The Queen v, Woodburn, xxix., 
112.
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328. Jurisdiction—Special leave—R. .S'. C. 
<•■ / «. /". ;Form of application and
order. 1—In an order granting special leave to 
appeal under s. 42. Supreme and Exchequer 
Courts Act. after the expiration of the time 
limited by s. 40. it is not necessary to set out 
the special circumstances under which such 
leave to appeal has been granted nor to state 
that such leave was granted under special cir
cumstances. Hank- of Montreal v. Demers. 
xxix.. 43T».

320. Divisional Court judgment —- Appeal 
divert /,*. .s', f. c. H5. S. .it;, s.-s. 3— \ppeal 
from order in chambers.]- Held, per Strong, 

.and (Jwynne, .1.. I Taschereau and Sedge- 
wick. J.T., contra), that under s. 20. s.-s. 3. of 
the Supreme and Exchequer Courts Act. leave 
to appeal direct from a judgment of a divi
sional court of the High Court of Justice for 
Ontario may be granted in cases where there 
is no right of appeal to the Court of Appeal. 
I’urg all arson \. Imperial Oil Co., xxx., 188.

330. Practice — Appeal per sal turn—Divi
sional Court judgment — tiJ Viet, t .1) e. II. 
s. 2? {Out.) -Constitutional question—Indian 
lands Lcgislativi jurisdiction Costs.] Per 
Girouard. .1. (in chamberst.—Under the pro
visions of s. 20. s.-s. 3 of the Supreme and 
Exchequer Courts Act, leave to appeal direct 
from the final judgment of a divisional court 
of the High Court of Justice for Ontario may 
lie granted in cases where there is a right of 
appeal to the Court of Appeal for Ontario, 
and the fact that an important question of 
constitutional law is involved and that neither 
party would be satisfied with the judgment of 
the Court of Appeal, is sufficient ground for 
granting such leave. Ontario Mining Co. v. 
Sept,old, xx.xi., 123. ( See 111*03] A. C. 73.1

331. Appeal per saltum—Jurisdiction — R. 
S. C. e. 1.15. s. .It! (di.]--Leave to appeal di 
rect to the Supreme Court from a judgment of 
a divisional court of the High Court of Justice 
under s. 21$. s.-s. 3 of the Supreme and Ex
chequer Courts Ac t. cannot he granted unless 
it is clear that there is a right of appeal from 
such judgment to the Court of Appeal for On
tario. Ottawa Electric Co. v. Brennan, xxxi.,

332. Ontario appeals — Special lea re — 110 
«(• til I ict. c. J-i. s. I (ct.]—Special leave to 
appeal from a judgment of the Court of Ap
peal for Ontario under ($0 & til Viet. c. 31. 
s. 1 (ci will not be granted where the ques
tions involved are not of public importance 
and the judgment of the Court of Appeal ap
pears to be well founded. Royal Templars of 
Temperance v. Ilaryrove, xxxi., 385.

333. Special hare to appeal — Matter in 
controversy — Special reasons against judg
ment in court hi low —- Railways — Overhead 
bridge — Car of foreign company — “ I'scd 
on railway ” — 51 Viet. e. M, s. HI,I ( /). i |- - 
In affirming a judgment for $50<> damages, 
the Court of Appeal for Ontario. (1 Ont. L. 
It. 1($8* held that “ when a car of a foreign 
railway company forms part of a train of a 
Canadian railway company, it is “ used ” by 
the latter company within the meaning of s. 
132 of the Railway Act. 51 Viet. c. 21* ( 1 *. t, 
so as to make the company liable in damages 
for the death of a bra kern an caused by the 
car being so high as not to leave the pre
scribed headway between it and an overhead

bridge.” On special application for leave to 
appeal from this judgment it was urged that 
the car had been taken over from an American 
line to which the Act limiting height of cars 
in the Horn in ion could not apply, that the 
company was by statute obliged to accept and 
haul the car. that in hauling the ear the com
pany could not. at most, be subject to any 
other than the penalty prescribed by statute, 
and that, in any case, deceased was insured 
against accidents in the company’s association 
and his representatives could claim no more 
than $250 for which lie was insured. The np- 
plication was refused on the ground that a. 
sufficient prima fade case for granting special 
leave for an appeal had not been made out. 
I Present : Taschereau. (Jwynne. Sedgewick. 
King and Girouard. .1.1.) tSrand Trunk Ity. 
Co. v. Atchison, 5th March. 11*01.

334. Special leave for appeal -Rule as to new 
trials,| On special application for leave to ap
peal from a judgment 11 Ont. L. I{. 224 * nf 
firming the trial court judgment awarding less 
than $ 1,00ft damages, it was urged that the 
courts below had erred in adhering to rules 
laid down years ago in respect to granting 
nonsuits, with which the later English de
cisions do not accord. The application was 
refused by the Supreme Court, without call 
ing upon respondent's counsel. Grand Trunk 
Ry. Co. v. Yallee, 18th March, 1901.

335. Special leave — Application refused 
by court below.]— The Supreme Court will not 
entertain an application for special leave to 
appeal under the above Act after a similar 
application has been made to the Court of Ap 
peal and leave has been refused. Town of 
Aurora v. Village of Markhttm, xxxii., 457.

330. Special have to appeal —Jurisdiction 
—R. S. C. e. IJ5, s. .?.j—'* Judge of court ap 
pealed from ” — Construction of statute.]
A judge of the Supremo Court of British ('" 
lunibia may grant special leave for an appeal 
to the Supreme Court of Canada although !"■ 
did not sit as a member constituting the full 
court which rendered the judgment appealed 
from. Oppenheimer v. Brockman <(• Ker Mill 
ing Co., xxxii., ($99.

_ 337. Appeal — Special leave — (U) ,(• i,7 
Viet. c. .Vf (ci — Error in judgment — Con 
current jurisdiction — Brocedurc.] -Special 
leave to appeal from a judgment of the Court 
of Appeal for Ontario, under sub section (< > 
of fill & ($1 Viet. c. 34. will not he granted < 
the ground merely that there is error in such 
judgment.—Such leave will not be granted 
when it is certain that a similar application 
to the Court of Appeal would lie refused. 
The Ontario courts have held that a person a< 
quitted on a criminal charge can only obtain a 
copy of the record on the fiat of the Attorne.i 
General. S. having been refused such fiat a 
plied for a writ of mandamus which the Hi 
visional Court granted and its judgment wn- 
affirmed by the Court of Appeal.—Held, that 
the mandamus having been granted the puhli 
interest did not require special leave to !■•■ 
given for an appeal from the judgment of il 
Court of Appeal though it might have had tli 
writ been refused.—The question raised by tin' 
proposed appeal is. if not one of practice, a 
question of the control of provincial court- 
over their own records and officers with which 
the Supreme Court should not interfere. M 
torneg-General of Ontario v. Scully, xxxiii.. 
10.
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337a. Appeal per salfutif—Juridiction of 
Yukon Territorial judges—Intension of tinn 
for appealing—Sup. a Ex. Courts Act. ».

|- A jmlgi- of tin* court appealed from Inis 
no jurisdiction to extend the time for appeal
ing per salt am to the Supreme Court of Can
ada. After the expiration of sixty days from 
the signing, entry or pronouncing of judg
ment. leave to appeal per xaltuiu to the Su 
preme Court of Canada cannot lie granted. 
Hum It v. I.e Syndicat Lyonnais I hi Kloa- 
diikc, 24th August. 1903 ; xxxiii., (H17.

338. An quorum in Provincial Court of Ap
peal Appeal direct from trial court — 
Superior Court Act, 1876, s. 6.

See Phactice, 184.

339. Per xaltum — Special circumstance»— 
Privg Council judgment — Costs.

Sec Practice, 171.

20. Legislative Jurisdiction.

340. Appeal to Supreme Court of Canada- 
Constitutional law—).! I ict. e. .I'd. s. 6 (It. i] 
—Per Taschereau. .1.- -The provision for an 
appeal to the Supreme Court of Canada by 
s. (5 of c. 39 of the statutes of Canada. 42 
Viet., is ultra vins of the Parliament of Can
ada. Grand Trunk Hy. Co. v. Credit Valley 
Ha. Co. et al. 1 loutre. Constitution of Can
ada, p. 337.

341. Legislative jurisdiction — Ont. Judi
cature .let, 1881, s. )3—Appeal to Suprenn 
Court Limitation imposed tig provincial Act. | 
—The 43rd section Ont. Jud. Act. 1881. pro
viding that where the amount in controversy 
is under $1.9ini, no appeal shall lie from the 
decision of the Court of Appeal for Ontario 
to the Supreme Court of Canada, except by 
leave of a judge of the former court, is ultra 
vins of the Legislature of Ontario and not 
binding in the Supreme Court.— (Remarks on 
an order granting such leave on appellant un
dertaking to ask no costs of appeal.) Clark
son v. I!yon. xvii., 231.

342. Municipal assessment—Hating in City 
of st. John. A. IL- Provisions against appeals

-52 Viet. c. 27 (A. II.)]—The provisions of 
the assessment law of the City of St. John, 
X. Ik. taking away the right of appeal from 
11 rating by the assessors made upon neglect 
to furnish a statement ip the statutory form 
given in 52 Viet. c. 27 ( X. It. ) only applies to 
appeals against over valuation under C. S. X. 
It. e. loti. s. (It), and not to an appeal against 
the right to make any assessment whatever.

-Per Gwynuc, J. The St. John City Assess
ment law does not apply to railways. Timmer
man v. City of St. John, xxi., 091.

343. Jurisdiction — Constitutional law — 
Legislative powers — Appeals from the Court 
of He view — ô) »(• 5.5 l ief. c. 25, s. 3 (/).) — 
It. A. A. Act, 1867, s. 101 — Illegal considera
tion of contract — Lottiru - Correlatin' 
agreements.]—The power of the Parliament 
of Canada under s. 101 of the British North 
America Act, 1807, respecting a general Court 
of Appeal for Canada is not restricted to the 
establishment of a court for the administration 
of laws of Canada and, consequently, there 
"as constitutional authority to enact the pro
visions of the third section of the Dominion

I statute. .">4 A 55 Viet. c. 25. authorizing ap
peals from the Superior Court, sitting in re
view. in the Province of Quebec.—On the mer- 

I its. this appeal was allowed with costs. Girou- 
aril. J.. dissenting, the decision in l/Assoeiation 
St. Jean-Baptiste de Montréal v. Ilrault 
(30 Can. S. C. It. r»9H), respecting lotteries 
and contracts for illegal consideration, being 

1 followed. L' Association St. Jean-Haptistc
de Montreal v. Ilrault, xxxi., 172.

21 Mandamus.
344. Writ of mandamus — Return — De

murrer.]—On an appeal from an order of the 
Supreme Court ( X. S. 1 quashing, on de 
murrer, n return to a writ of mandamus, and 
ordering a peremptory writ to issue, the ob
jection was taken that under the practice in 
Nova Scotia a demurrer would not lie to a 
return to a writ of mandamus.—Held, that 
this objection must be overruled and the ap
peal heard on its merits. Dartmouth v. The 
Queen, Cass. Dig. (2 ed.t Dir*.

(See Assessments and Taxes. No. (12.)

22. New Grounds taken on Appeal.
345. Plans filed on appeal—Documents not 

produced at trial — Evidence.] — Documents 
which have not been proved nor produced at 
the trial cannot lie relied on or made part of 
the case in appeal. Montreal Loan *{• Mort 
gage Co. v. Haut eux, HI., 411 : Lionais v. 
Molsons Hank, x., 52(5.

34(1. Pleadings — Point not urged in court 
below.]—A plea of justification under statute 
which has not been pleaded in the courts be
low, cannot he added on appeal to the Supreme 
Court of Canada. South ll’cif Boom Co. v. 
McMillan, iii.. 700.

347. Benefit society —• Expulsion of mem
ber — Prior notice—Mandamus — Pleading.]

! —L. was expelled from membership in an in
corporated benefit society, for default to pay 

j six months’ contributions. The society’s hy- 
1 law 29, s. 5. provided that ” When a piember 
1 shall have neglected during six months to pay 
j his contributions . . . the society may

erase his name from the list of memliers. and 
j he shall then no longer form part of the so

ciety : for that purpose, at every general and 
j regular meeting, it is the duty of the col

lector-treasurers to make known the names 
of those who are Indebted in six months* 
contributions . . . and then any one may
move that such members lie struck off from 
the Hit of members of the society.” I- ap* 

! plied for a writ of mandamus, enjoining the 
I society to reinstate him in his rights and 
j privileges as a member on the grounds, 

that he had not been put en demeure in 
any way ; that no notice had been given 
him of the amount of his indebtedness ; that 
many other members were in arrear for sim
ilar periods, and distinction could not he made 
amongst those in arrears, and that no motion 
was made at any regular meeting.—The Court 
of Queen's Bench held that he should have 
had “ prior notice ” of the proceedings for ex
pulsion. On ap]»enl, Held, reversing the judg
ment appealed from, that as L. did not plead 
the want of “ prior notice.” or make it a part 
of his case in the court below, he could not do 
so in appeal.—Per Taschereau and Gwynne,
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JJ. A member of that society, who admits | 
that he is in arrear for six months’ contribu
tions, is not entitled to “ prior notice ” before 
he can be expelled for non-payment of dues.
I n inn St. Joseph dc Mont rial v. Lapierre, iv.,
104.

.'{48. Setting aside award — Practice in 
Aura Scotia — Specified objections — Acte 
ground taken on appeal.]—In Nova Scotia, 
where the rule nisi to set aside an award spe
cifies certain grounds of objection, and no 
new grounds are added by way of amendment 
in the court below, no other ground of objec
tion to the award can be raised on appeal.
<'Jakes v. City of Halifax, iv., 040.

349. Practice — Technical objection first 
taken on appeal — Form of bail bond.]—A 
technical objection to the form of a bail bond 
cannot be taken for the first time on an ap
peal to the Supreme Court of Canada. Wood- 
worth v. Dickie, xiv., 734.

350. Practice — Evidence — Document not 
proved at trial—Vase on appeal.]—A docu
ment not proved at the trial but relied on in 
the Court of .Queen’s Bench for the first time 
cannot be relied on or made part of the case 
in appeal. Montreal Loan it .1/. Co. v. Fau- 
tcn,r 13 Can. S. C. It i<. and fAottais 
v. Moisons Hank (10 Can. S. C. It. 527), fol
lowed. Exchange llank of Canada v. Gilman, 
xvii., 108.

351. Objection first taken on appeal—Prac
tice - Parties.]— An objection taken for the 
first time on appeal to the Supreme Court, that 
the legal representatives of the assured were 
not made parties to the cause comes too late. 
Venner v. Sun Life Ins. Co., xvii., 394.

352. Practice — Privy Council rule—Tech
nical objection first taken on appeal.]—Tech
nical objection not taken in the court below, 
cannot lie allowed to prevail in appeal, fol
lowing the rule of the Privy Council.—Per 
Taschereau, J., Fuller v. Ames, 10th .Tune, 
1880. Cass. Big. (2 ed.l 140; Cass. S. C. 
I'rac. (2 ed.) 144,

353. Pleadings - - Objection first raised on 
appeal.] — An objection to the sufficiency of 
the traverse to a declaration will not be en
tertained when taken for the first time on 
appeal, the issue having been tried on the as
sumption that tiiv traverse was sufficient. 
Mglius v. Jackson, xxiii., 485.

354. Judge's notes — Additions after notice 
of appeal.] — Per Taschereau. J. Where a 
court had pronounced judgment in a cause be
fore it, and after proceedings in appeal had 
been instituted certain of the judges filed docu
ments with the prothonotary purporting to lie 
additions to their respective opinions in (lie 
case, such documents were improperly allowed 
to form part of the case on appeal and could 
not be considered by the appellate court. 
jlayhrw v. Stone, xxvi., 58.

355. Technical grounds — Surprâr.]—An 
apnellate court will not give effect to mere 
technical grounds of appeal, against the merits, 
and where there has been no surprise or dis
advantage to the appellant. Oorman v. Dixon, 
xxvi., 87.

35(1. Objections first taken on appeal—TTn'f- 
ten instrument — Objection to validity.]—

180

Where the issues have l>eon joined in a suit 
and judgment rendered upon pleadings admit
ting and relying upon a written instrument, an 
objection to the validity of the instrument 
taken for the first time on an appeal to the 
Supreme Court of Canada comes too late and 
cannot be entertained. 'The Queen v. Poirier, 
xxx., 3(1.

357. Assessments for local improvements— 
Widening streets—Trivial objection taken for 
first time on appeal.]—Where an assessment 
roll covering a valuation of over a half a 
million dollars has been, after contestation, 

i duly confirmed, a ratepayer cannot lie permit- 
: ted to raise the objection, upon an application 

to quash the roll, that hi< pronertj was aa 
nessed for a comparatively trivial amount over 

| its proper value, when lie had failed to urge 
j that objection before the Board of Hevisors. 

City of Montreal v. Helanger. xxx., 574.
j 358. A'cmj points on appeal — Objection to 
I jurisdiction — Want of jurisdiction in court 

lidow.] —Questions of law appearing upon the 
record but not raised in the courts below may 
lie relied upon for the first time on an appeal 

; to the Supreme Court of Canada where no 
evidence in rebuttal could have been brought 
to affect them had they been taken at the trial. 
Gray v. Hichford (2 Can. B. v. K. 1311 : and 
Scott v. Pint nix A ssurance Co. ( Stu. K. I! 
354), followed. McKclvcy v. Le Itoi Mining 

. Co., xxxii., (K»4.
| 359. Deed given in evidence—Question of its
I effect not raised at trial or in term—Enter

tainment of question on appeal.
Sec Will, 50.

300. Setting aside award—Grounds specified 
in rule—Objection on appeal.

Sec Arbitration, 49.

301. Condition in policy — Prosecution of 
claim—Limitation of time—Waiver—Plcad-

I ° SCC INSURANCE MARINE, 12.

! 302. Case—Evidence not used at trial.
Sec Practice of Supreme Court, 18.

303. Acw trial — Excessive damages—7in
I proper rejection — Pleading — Acw grounds 

taken on appeal.
Sec Evidence. 13.

304. Amendment of pleadings—Acw objer- 
tion taken on appeal—Supplementary evidence 
—Costs.

See Practice of Svp. Ct„ 218.

305. Arbitration — Condition precedent— 
Grounds abandoned in court below.

Sec Hivers and Streams, 0.

23. New Trials.

300. Verdict against weight of rvidene. 
Order for new trial—Appeal entertained.] 
Where the Supreme Court of Nova Scot i 
ordered a new trial on the ground that no m- 

| surable interest was shewn in the plaintiff 
, who had brought an action on a policy of in- 
I sura nee, the appeal was heard, notwithstand

ing that it was asserted from a judgment orri'1 
1 ing a new trial on the ground that the verdict
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was against the weight of evidence. Eureka 
Wool ha Mil In ('o. v. Mohs (11 Can. S. C. It. 
01), distinguished. Howard v. Lancashire 
Insurance Co., xi., 92.

3<i7. Practice—Amendment of ease—Appli
cation after judgment.]—When a new trial 
was ordered by the Supreme Court for misdi
rection in not submitting a question to the 
jury, the plaintiff applied to Vary or reverse 
the judgment on affidavits shewing that the 
question had actually been submitted and 
answered. Held, that the application was too 
late, as the court had to determine the appeal 
on the case transmitted, and the plaintiff had 
allowed the appeal to lie argued and judgment 
rendered without taking any steps to have the 
case amended. Providence Washington Ins.
Co. v. Oerotc, xiv., 731.

308. Question of late — Discretion—Order 
for new trial Jurisdiction -JR. 8, C. c. 155. 
s. •14 Id i—Costs.]—Defendant, against whom 
a verdict had passed, moved for a new trial 
before the Divisional Court on grounds of mis
direction. surprise and the discovery of fur
ther evidence, and the motion was granted for 
misdirection (15 O. It. 544). Plaintiff ap
pealed and the Court of Appeal held that 
there was no misdirection, but that the order 
of the Divisional Court directing the case- to 
he submitted to another jury should not be in
terfered with, the circumstances of the case 
being peculiar. Held, that ns the judgment 
of the Court of Appeal did not proceed upon 
the ground that the trial judge had not ruled 
according to law no appeal would lie to the 
Supreme Court of Canada from its decision.—
In the factum of respondents no objection was 
made to the jurisdiction of the Supreme Court, 
but it was urged that the appeal should not be 
entertained and that the court should not in
terfere with the discretion in favour of a new 
trial exercised by the two lower courts, the 
circumstances, it was contended, being stronger 
than those in the Eureka Woolen Mills Co. v. 
iloss i 11 Can. s. C. li. 91). As the appeal 
was quashed for want of jurisdiction the costs 
imposed were only costs of a motion to quash. 
O'Sullivan v. Lake, xvi„ <130.

300. Jurisdiction—It. 8. C. c. 133. s. 41— 
Judgment on motion for nonsuit or new trial 

Notice of appeal—Extension of time—Ap
plication after time has expired.]—The Su
preme Court of Canada has no jurisdiction to 
hear an appeal “ from a judgment on a motion 
for a new trial on the ground that the judge 
has not ruled according to law.” unless the 
notice required by s. 41 of the Supreme Court 
Act has been given.— An order made by a 
judge of the court appealed from giving the 
defendants “ leave to appeal to the Supreme 
Court of Canada leaving it to plaintiffs to dis
pute the right of appeal in the Supreme 
Court," even if considered as an enlargement , 
of the time for giving notice, will not give the I 
court jurisdiction if no notice is given pur
suant to such enlargement.—The time for giv
ing notice under s. 41 can be extended as well 
after, as before the twenty days have elapsed 

Per Strong, ,T. In s. 42. providing that 
under special circumstances the court appealed 
from, or a judge thereof, may “ allow an ap
peal,” although the time limited therefor by 
previous sections has expired, the expression 
"allow an appeal " means only that the court 
or judge may settle the case and approve the 
security. Vaughan v. Richardson, xvii., 703.

370. Judgment on motion for new trial—It.
S. C. c. 133, 8. 24 (d i—Jury cases.]—Section 
24 < d i of the Supreme Court Act. allowing an 
appeal “ from the judgment on a motion for a 
new trial upon the ground that the judge has 
not ruled according to law,” is applicable to 
jury cases only. G Wynne, J., dubitante. Hali
fax Street Railway Co. v. Joyce, xvii., 7<N).

(54-55 Viet. c. 25, s. 1, amended s. 24 by 
striking out of paragraph (d) the words 
" upon the ground that the judge has not 
ruled according to law."]

371. Jurisdiction — Veto trial — Excessive 
damages—Discretion—Costs.] — Plaintiff de
clared on a special contract for the sale of a 
vessel to defendant, averring performance of 
all conditions necessary t«> entitle him to pay
ment of the price, and assigning as a breach 
non-payment by defendant. The plaintiff fur
ther declared on the common counts.—Defend
ant pleaded non-assumpsit, non-delivery of the 
vessel, payment and set-off.— The cause was 
tried with a jury who found a verdict for 
plaintiff for $3.000. A rule nisi to set aside 
this verdict was made absolute by the Supreme

| Court of Nova Scotia on the ground that the 
damages were excessive, observing that it was 
unnecessary to decide whether the verdict was 
objectionable on other grounds.— On appeal 
prior to It. S. C. c. 135. s. 24 ( </1 as amended 
by 54 & 55 Viet. c. 25. Hi Id. on motion to 
quash, Henry, J., dubitante, that the judg
ment ordering a new trial on the ground of 
excessive damages, proceeded upon matter of 
discretion only, and that such judgment was 
not appealable. — Appeal quashed with the 
general costs of appeal to hearing. By fiat of 

1 Taschereau, ,1., a counsel fee of $50 on motion 
was taxed. McCowan v. Muckier, 13th Octo
ber. 1870 : Cass. Dig. (2 ed. I 421 ; Cass. Prac. 
(2 ed.) 81. 82.

372. Quashing on cx parte hearing—Objec
tion taken by court — Jurisdiction — Verdict 
against weight of evidence—Sections 20 <(• 22 
Supreme Court Act—Costs.]—Appeal from a 
judgment of the Supreme Court of New Bruns
wick. making absolute a rule to set aside a 
verdict for the defendants, and for a new trial, 

j on the several grounds of improper reception 
i of evidence, misdirection, and because the ver- 

diet was against the weight of evidence. Held, 
that the court below having proceeded as well 
on the ground that the verdict was against the 
preponderance of the evidence, as on the law, 
the appeal came within s. 22 of the Supreme 
Court Act. and would not lie.—Appeal quashed 

! for want of jurisdiction, but without costs, the 
appeal having been heard cx parte, the re
spondent not appearing. Domville v. Cam
eron, Cass. Dig. (2 ed.) 421: Cass. S. C. 
Prac. (2 ed.) 81.

DS'rr R. 8. C. c. 135. n. 24 d; 54 k 55 Viet.

373. Failure to take cross-appial—Partial 
relief—\ on suit— A'ctr trial — Appeal dis- 
missed.]—Where the court below discharged 
a rule for nonsuit but ordered a new trial on 
motion against a verdict for plaintiff, de
fendant npiwnaled hut plaintiff did not ask re
lief by cross-appeal. Held, that although the 
evidence entitled plaintiff to hold his verdict, 
yet. not having appealed from the order for a 
new trial, that rule should be affirmed and the 
appeal dismissed with costs. Canadian Pacifie 
Ry. Co. v. Lawson, Cass. Dig. (2 ed.) 720.
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.‘{74. Jurisdiction- Criminal lair—Criminal f 
Code, JSU2, ss. ? 'i2-1511 - Vf’ir trial—Statute, 
construction of—35 «(• .Hi Viet. c. 29, s. 7 J *. ]-— | 
An npponl to the Supreme Court or Canada j 
does not lie in eases where a new trial lias lieen 
granted by the Court of Appeal under the 
provisions of the Criminal Code, 1802. ss. 742 
to 75tI inclusively. The word “opinion" as 
used in s.-s. 2 of s. 742 of “ The Criminal Code, 
lS'.LV" must he const rued as meaning a “deci
sion " or "judgment " of the Court of Appeal 
in criminal cases. Viau v. The Queen, xxix..

375. \piicaI fjihcl—Question of privilege- - 
Proof of malice—Improper admission of a id- 
cnee—Mindirection- Power to grant new trial 
mi appeal \ . S. Judieature l et. (). 57, It. 5; 
D. JS, It. I'l. | Where the defendant asked 
only for a new trial in the court appealed from 
the Supreme Court of Canada cannot order 
judgment to lie entered for him on the appeal. 1 
limn v. Miller, xxxiii.. 103.

370. Crown ease reserved — .Yctc trial — 1 
Questions of late.

See No. 110, ante.

377. Municipal corporation — Construction , 
of sidewalkTrespass—Action en homage— 
Pet it or g action — Amendment of pleadings— 
Practice—Ceasing litigation—It. C. c. 135,
i. 65.

See PRACTICE OF SUPREME COURT. 5.

24. Non Pros. Judgment.

378. Appeal—Dismissal for want of appear- 
anet \pplication reinstaU Xotic* Prac
tice—Costs.]—The appeal had been regularly 
inscribed on the roll for hearing at the May 
sittings of the Supreme Court of Canada, and 
on 18th May. 1808. the case being called in 
the order in which it appeared upon the roll, 
no person appeared on behalf of the ap|iellntit. 
Counsel appeared for the respondent and asked 
that the appeal should he dismissed for want 
of prosecution. The court referred to the fact 
that the case had been called in Its proper 
place on the roll on the previous day and al
lowed to stand over because counsel were not 
present on the part of the appellant, and the 
appeal was dismissed with costs. — On 20th 
May. 181)8, application by motion was made on 
behalf of the appellant to have the appeal re
instated and restored to its place on the roll 
for hearing on such terms ns the court might 
deem appropriate, the ground stated for re
questing such indulgence being that counsel 
for the appellant were under a misapprehen
sion as to the time when the hen ring was to 
take place. The motion was opposed by coun
sel for the respondent, who objected that pro
per notice of the motion had not been given as 
required by the rules of practice.—The court 
refused to hear the motion or to make an order 
staying the issue of the certificate of the judg
ment already rendered dismissing the appeal, 
but, under the circumstances, the motion was 
dismissed without costs. Ilall Mims (Limit
ed) v. Moore, 20th May, 1808.

370. Judgment of non-procedendo — Appel 
lant failing to appear—Costs.

See Practice of Supreme Court. 01.

380. Dismissal for non-appearance at hear
ing—Application to restore.

Sec Practice of Supreme Court, 05.

25. Notice of Appeal.
381. Xotiee of appeal — Rules of Mari Hint 

Court It. S. C. e. 1.17. ss. IS, WTudgnn nt 
of surrogate- Date of pronouncing—Tintrg tm 
registrar.)—Rule 200 of the Maritime Court 
of < fntario requires notice of appeal from a 
decision of that court to the Supreme Court of 
Canada to lie given within 15 days from tin- 
pronouncing of such decision. A judgment of 
the Maritime Court was handed by the surro
gate to the registrar, but not in open court, 
and was not drawn up and entered by tin- 
registrar for some time after. lit Id. Ta- 
chereau, J.. duhitante. that notice of appeal 
within 15 days from the entry of such judg 
meat was sutlicient under the said rules. 
Quart. Is rule 20!) intra vires of tin- Marititm- 
Court ? Robertson v. Wiglc, xv., 214.

382. Xotiee of appeal—Extension of Hint 
Application after time expired.] — The Su 
promo Court of Canada has no jurisdiction to 
hear an appeal “ from a judgment on a motion 
for a new trial on the ground that the judg-- 
has not ruled according to law.” unless tin- 
notice required by s. 41 of the Supreme ami 
Exchequer Courts Act. K. S. C. <-. 135. Im
bed! given.—The time for giving notice under 
s. 41 can be extended as well after as befor-
t lie ' 20 days have elapsed, \uuglian v. It oh 
urdson, xvii., 703.

383. Xotiee—Extension of time—It. S. < 
c. /.t5, «. }/.

See Practice of Supreme Court, 120.

20. Petition of Itiom.
384. Jurisdiction — Petition of right - 

I ict. r. g7 i Qui. i | The provisions --f t 
Supreme and Exchequer Courts Acts relut in 
to appeals from the Province of Quebec, appi 
i" cases arising under tin- Petition ol lti> 
Act of that Province, 40 Viet. e. 27. .1/- 
Ureevg v. The Queen, xiv., 735.

27. Precedent.
385. Court eg nail g divided—Rinding effi-t 

of judgment.]- -When the Supreme Conn - 
Canada in a ease in appeal is equally divid 
so that the decision appealed against stand 
unrevorsed the result of thi ease in the - 
ireme Court affects the actual parties to il 
itigation only and the court, when a similar 

case is brought before it. is not bound by i 
result of the previous case. Stanslead /.'/• 
tion Case l Rider v. Snow), xx., 12.

28. Privy Council.
380. Appeal in forinâ pauperis—Lean t., 

appeal to Prirg Council—Transmission of 
etnd—Paginent of Su prune Court fees.] n 

I 7th October. 1002 : Present, Sir Henry Strom. 
C.J., and Taschereau, Sedgexvick, Girona rl.
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1 >avies, mill Mills, JJ. A motion xvas made 
for un order directing the registrar of the Su 
preme Court of Canada to transmit the record 
iu the registrar of Ills Majesty's 1‘rivy Colin 
cil. on an appeal by the respondent, without 
the payment of the fees in stamps as required 
b) the statute and rules of prat tice of the 
ctnirt. After hearing counsel l"i- the parties, 
the motion was allowed and the order made 
us applied for, the Chief Justice stating that, 
as tins was an extraordinary ease in which 
the Judicial Committee of the Privy Council 
laid granted special leave to appeal in formé 
pauperis. the ordinary rules could not apply. 
Dominion Cartridge Co. v. McArthur, 7th 
October,

.'187. Special rc/t-react --Agreement ut Inur
ing—Further appeal to Pricy Council.

See Contract, 14.

1188. Cross-appeal to Privy Council—Stay of 
proceedings—Cents,

See No. 42-, infra.

389. Inscription pending 1‘rivy Council ap
peal—Stay of proceedings—Costs.

See No. 423, infra.

20. Procedure in Courts below.

300. Quashing appeal — Irregular security 
bond—lnt< vested parties -Matter of grnclir<‘ 
in court below.]—Where the appeal bond fails 
to inure to the benefit of parties interested in 
tlte result of the appeal, there can be no at
tention paid to the appeal.—A question simply 
of practice in the discretion of the court below 
will not be entertained on appeal. Scam null 
v. James, xvi., 593.

3111. Final judgment enteral after notice of 
appeal from interlocutory judgment — Matter 
ul procedure — Court of Appeal — Adding of 
glms — Insufficient cause shewn — Stay of 
! ii i•< t ilings Art. ll.it) C. C. P. ; C. S. !.. C. 
<•. 77. s. .id.]—Defendant applied by motion 
for permission to file new pleas, which was re 
fused by the Superior Court on account of 
insufficiency of the affidavit in support thereof, 
nml, therefore, defendant served notice of in
tention to appeal from this interlocutory judg
ment to the Court of Queen's Bench. Not
withstanding this notice, plaintiff moved for 
aiul obtained judgment in the Superior Court, 
mnl this judgment was affirmed by the Court 
uf Queen’s Bench.—On appeal to the Supreme 
Court of Canada, Held, per Ritchie, C.J., and 
Strung and Taschereau, JJ., that on a question 
of procedure an appellate court should not 
interfere.- Per Fournier and Henry, JJ., that 
the affidavit filed by the appellant in support 
of his amended plea was insufficient, not be
ing sufficiently positive and precise.—Per 
Tiim lierenu, J. Only a rule for leave to np- 
|*‘itl would have the effect of staying proceed
ings, not a mere service of a motion for leave 
to appeal. Appeal dismissed with costs, 
ftini son v. Union Hank, Cass. Dig. (2 ed.) 
I'Jv Cass. S. C. l'rac. (2 ed. i 31, 85.

392. Matters of procedure — Interference 
with, on appeal.]—Decisions of provincial 
courts resting upon mere questions of pro
cedure will not be interfered with on appeal to 
the Supreme Court of Canada except under

: special circumstances. Ferricr v. Trcpannicr, 
xxlv., 8ti.

303. Appeal in mattirs of procedure — Art. 
188 C. C. P.J—A judgment of the Court of 
Queen's Bench for Lower Canada (appeal 
side| held that a venditioni exponas issued by 
the Superior Court at Montreal, to which 
court the record in contestation of an opposi
tion had been removed from the Superior Court 
of the District of Iberville under art. lss c. 
C. 1’., was regular. On an appeal to the Su
preme Court of Canada. Held, that on a 
question of practice such as this the court 
would not interfere. Mayor of Montreal v. 
Hrown (2 App. Cas. |s| i followed. Avpin v. 
Merchants Hank of Canada, xxiv., 142.

394. Questions of practice — Daly of Ap
pellate Court.]—The Supreme Court of Can
ada will take into consideration questions of 
practice when they involve substantial rights, 
or the decision appealed from may cause grave 
injustice.—Part of lands seized by the sheriff 
had been withdrawn before sale, but on pro
ceedings for folle endure it was ordered that 
the property described in the procès verbal of 
seizure should be resold, no reference being 
made to the part withdrawn. On appeal the 
Court of Queen’s Bench reversed the order on 
the ground that it directed a resale of pro
ller ty which had not been sold, and further, 
because an apparently regular sheriff’s deed 
of the lands actually sold laid been duly reg-

, istered, and lmd not been annulled by the ol
der for resale, or prior to the proceedings for 
folic endure. Held, that the Court of Queen’s 
Bench should not have set aside the order, but 
should have reformed it by rectifying the error. 
Lam be v. Armstrong, xxvii., 3011.

395. Question of local practice — Inscrip
tion for proof and hearing Peremptory list

Votive Surprint Irtifict Hequtte 
civile—Arts< 234. 23Ô, 505, ('. <’. /’. (old text) 
—H. of P. \S. C.) /A'.]—Where a grave in
justice has been inflicted upon a party to a 
suit, the Supreme Court of Canada will inter
fere for the purpose of granting appropriate 
relief although the question involved upon the 
appeal may be one of local practice only. 
Lam be v. Armstrong 127 Can. S. C. it. 3901 
followed. Eastern Townships Hunk v. Swan, 
xxix., 103.

39*5. Acquiescement — Estoppel — Qutstion 
of costs — Practice — Motion to quash.]— 
In order to avoid expense the Supreme Court 
nf Canada will, when possible, quash an ap
peal involving a question of costs only, though 
there may lie jurisdiction to entertain it. 
Schlomunn v. Dowker, xxx., 323.

397. Title to land — Troubles de droit —- 
Eviction — Legal warranty — Issues on ap
peal - Parties.]—A party called into a peti
tory action to taka up the fait et cause of the 
defendant therein, as warrantor of the title, 
may take up the defence for the purpose of 
appealing from judgments maintaining both 
the principal action and the action in war
ranty although he may have refused to do so 
in the court of first instance, but, should the j appellate court deride that the action in war
ranty was unfounded, it is ipso facto ousted 

I of jurisdiction to entertain or decide upon the j merits of the principal action. Monarque v. 
I Hanquc Jacques-Cartier, xxxi.. 474.
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398. Question of procedure — Verdict — 

Weight of evidence.]—The Supreme Court of 
Canada refused to interfere with a decision of 
the Court of Appeal for Ontario in a matter 
of procedure, namely, whether a verdict of a 
jury was a general or special verdict. Toronto 
Ry. Co. v. Half our. xxxii., 239.

399. Irregular procedure — Issues in court* 
beluir — Practice on appeal.]—The Supreme 
Court of Canada will not. on appeal, interfere 
with tile action of the courts lie low in matters 
of mere procedure where no injustice appears 
to have liecn suffered in consequence, although 
there might lie irregularities in the issues as 
joined which brought before the trial court 
a demande almost different for the matter actu
ally in controversy. Finnic v. City of Mon
treal, xxxii., 335.

400. Drainage — Qualification of petitioner 
—" Last révisai assessnient roll ”—R. S. O. 
(18117) c. 2Jti — Costs of non-appealing 
party, j—The judgments appealed from (1 Ont. 
L. 1C. 150. 2921 reversed the trial court 
judgment (32 O. R. 247 ) and held that the 
“ last revised assessment roll " governing the 
status of petitioners in proceedings under the 
Drainage Act. was the roll in force at the time 
the petition was adopted by the municipQl 
council and referred to the engineer for report, 
and not the roll in force at the time that the 
by-law was finally passed. The contractor had 
been made party in the Court of Appeal for 
Ontario and appeared at the hearing, hut did 
not himself appeal. The judgment appealed 
from held that the effect <»f allowing the appeal 
did not give him any costs on the appeal. The 
.Supreme Court affirmed the judgments ap
nea led from. Challoner v. The Township of 
Lobo, xxxii., 505.

401. Appeal—Order on matter of procedure 
in court In loir.]—The Supreme Court of Can
ada will not entertain an appeal from an order 
made upon a motion in a practice matter in the 
appellate court lielow. Ducher W atch Case 
Co. v. Taggart, 24th April. 1900.

402. Appeal — Question of procedure in 
court Inline.]—The Supreme Court of Canada 
refused to interfere with the decision of the 
provincial court on matters of procedure, but, 
under the special circumstances of the case, 
the appeal was dismissed without costs. Gib
son v. \elsun, 9th December, 1902.

403. Stamps on election petition—Technical 
objection to form —■ Prête-nom.—Preliminary 
objections — Abandonment of proceedings — 
Reinstatenu nt — Costs —Matter of procedure.

See Election Law, 118.

404. Concurrent findings of courts below— 
Reversal on questions of /uct — Improper rul
ings — Reversal on matter of procedure.

Sec No. 251, ante.

30. Quorum of Supreme Court.

405. Jurisdiction — Quorum—Judge absent 
at hearing — Criminal conviction — JS Viet, 
e. II, s. y.l — Unanimous judgment.]—In 
Michaelmas term. 1877. certain questions of 
law reserved, which arose on the trial of the 
appellants, were argued before the Court of 
Queen's I tench for Ontario, composed of liar-
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rison, C.J., and Wilson. J.. (the third judge 
necessary to constitute the full court being 
absent I. and in February. 1.H78. the court, 
composed of the same judges, affirmed the con
viction.—Held, that the conviction of the 
Court of Queen's Bench, although affirmed by 
but two judges, was unanimous, and therefore 
not appealable to the Supreme Court of Can
ada. Amer v. The Queen, ii., 592.

400. Equal division in court below—Judges 
withholding opinions — Final judgment - 
Formal minutes appealed from — Evidence 
Master's report.]—An appellate court should 
not look behind the formal judgment appealed 
from to ascertain whether judges there with
held opinions or left the court equally divided 
by dissenting.—On a reference to assess dam 
ages the master is the final judge of credi 
bility of witnesses and his report should not 
be interfered with on appeal because irrelevant 
evidence, not likely to affect his judgment, 
may have been admitted, especially where there 
has been no appeal from his ruling as to the 
reception of such evidence. Booth v. Rath 
xxi. 037.

407. Disqualification of judge — Quorum 
in suchi ease — Resignation of judge — /»*. 
hearing of appeal.

See Quorum, 1.

31. Quo Warranto.

408. Writ of quo warranto — Appeal from 
Queen's Bench — Jurisdiction.]—An appeal 
from a decision of the Court of Queen's Bene!, 
for Lower Canada, ( M. L. H. 2 Q. B. 4<21 
was quashed on motion for want of jurist!j, 
lion, the proceedings being by quo warrant , 
as to which there is no appeal by the statut 
Walsh v. Heffernun, xiv., 738.

32. Right of Appeal.

409. Quashing appeal — Irregular sceuritn 
bond — Interested parties — Matter of pra< 
tier in court below.]—Where the appeal bon,I 
fails to inure to the benefit of parties ini. : 
ested in the result of the appeal, there can lie 
no attention paid to the appeal. A que t 
simply of practice in the discretion of il, 
court below will not be entertained on app- .i 
Scammcll v. James, xvi., 593.

410. Appeals from Exchequer Court '» 
<(• ÔI Viet. e. Hi. s. 51—53 lief. c. ,i.>- ./„ 
diction. I Qua re. A question was raise
to whether an appeal to the Supreme ( i t 
would lie under s. 51 of c. 10. 50 & 51 \ .
as originally enacted. (But see 53 Viet <• 
which amended that section.I Carter. M '/ 
«C- Co. v. The Queen. Audette Ex. Ct. 1'r.n 
p. 115.

411. Right of appeal — Acquiescem 
Abandonment of appeal.]—The constitué n 
nlity of 30 Viet. c. 81 (Que.) being raise.I by 
defendant the Attorney^Jeneral of Quel.e. in 
tervened. The judgment of the Superior C it 
maintained the action and Intervention. I»,' 
fendant abandoned an appeal from the j’i.lc- 
inent on the intervention. Un appeal from the 
judgment of the Court of Queen’s Bench <m the 
principal action, defendant claimed ho should
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have the judgment of the Superior Court on 
the intervention reviewed.—Held, that the ap
peal to the Court of Queen’s Bench from the 
Judgment uf the Superior Court on the Inter
vention having been abandoned the judgment 
on the intervention of the Attoruey-tlouerai 
could not be the subject of an appeal to this 
court. Hall v. McCaffrey, x.\., 311).

412. Acquiescence in judgment — Attorney 
at litem — Right of appeal — Estoppel.]— 
By a judgment of the Court of Queen’s Bench 
defendant was ordered to deliver up a number 
of its shares upon payment of a certain sum. 
Before the time for appealing expired the at
torney atl litem for defendant delivered the 
shares to plaintiff's attorney and stated he 
would not appeal if the society were paid the 
amount directed to be paid. An appeal was 
subsequently taken before plaintiff’s attorney 
complied with the terms of the offer. On mo
tion to quash the apiieal on the ground of 
acquiescence in the judgment, Held, that the 
appeal would lie.—l‘cr Taschereau, .1. An at
torney ad litem has no authority to bind his 
client not to appeal by an agreement with the 
opposing attorney that no appeal would be 
taken. Société Canadienne-Française de Von- 
struetion de Montréal v. I ta relay, xx., 1 I'd.

413. Appeal — Collocation and distribu
tion — Art*. 7 61, Hi) it- 1)1 V. C. P—Action 
to annal deed — Forties in interest — In
cidental proceedings.]—The appeal from judg
ments of distribution under art. 7)S1 of the 
( 'ode of Civil Procedure is not restricted to 
the parties to the suit, but extends to every 
person having an interest in the distribution of 
the moneys levied under the execution.—The 
provision of art. 141 of the Code of Civil Pro
cedure that ever> fact of which the existem-e 
or truth is not expressly denied or declared 
to be unknown by the pleadings filed shall be 
held to be admitted, applies to incidental pro
ceedings upon an appeal in the Court of 
Queen's Bench. Uuertin v. (Josselin, xxvii., 
514.

414. Acquiescence in judgment — Reception 
of costs lig appellant — Loss of right to ap
peal. 1—The judgment appealed from gave cer
tain costs to appellant which were taxed and 
paid to him out of moneys in court to the 
credit of the cause. A motion to quash was 
made on the ground that by accepting these 
costs the appellant had acquiesced in the judg
ment appealed from by taking a Benefit there
under. Held, that the reception of the costs 
in question was in no way inconsistent with 
the appeal against the construction the judg- 
met laid placed upon the will in dispute. In 
re Ferguson. Turner v. lien nett. Turner v. 
Carson, xxviii., 38.

415. Right in Ontario cases -- 00 «(• 01 
Viet. c. Mt — Application to pending cases.]

The Act tiO & til Viet. c. 34. which restricts 
the right of appeal to the Supreme Court in 
cases from Ontario as therein specified, does 
not apply to a case in which the action was 
pending when the Act came into force although 
the judgment directly appealed from may not 
have been pronounced until afterwards. Hyde 
v. Lindsay, xxix., ill).

lid. Controverted election —• Trial of peti
tion— Extension of time — Appeal — Juris
diction.]—On 25th May, 11)01, an order was 
made by Mr. Justice Belanger for the trial 
of the petition against the appellant's return

as a member of the House of Commons for 
Beuuhnrnois thirty days after judgment should 
be given by the Supreme Court on an appeal 
then pending from the decision on preliminary 
objections to the petition. Such judgment was 
given on 2l)th October and on llilh November, 
on application of the petitioner for instruc
tions, another order was made by the said 
judge which decided that juridical days only 
should be counted in computing the said thirty 
days, stating that such was the meaning of 
the order of 25th May, and that titli Decem
ber would be ihr date of trial. On iic peti
tion coming on for trial on litli December ap
pellant moved for peremption on the ground 
that the six months’ limit for hearing had ex
pired. The motion was refused and on the 
merits the election was declared void. <>n ap
peal to the Supreme Court, Held, Davies, .(., 
dissenting, that an appeal would not lie from 
the order of 19th November ; that the judge 
had power to make such order, and its effect 
was to extend the time for trial to titli De
cember. and the order for peremption was, 
therefore, rightly refused, licauharnois F.he- 
tion Vase, xxxii., 111.

417. Appeal — Controverted election—Judg
ment dismissing petition.]- An appeal does not 
lie to the Supreme Court of Canada from a 
judgment dismissing an election petition for 
want of prosecution with» the six months 
prescribed by s. 32 of The Dominion Contro
verted elections Act t It. S. C. c. ID. Riche- 
lieu Flection Vase, xxxii., 118.

418. Jurisdiction — Amount in controversy 
—Interest before action -- titI it 01 l'id. c.
J), s. I in.| A judg.... .. for $ U nu i damages
with interest from a date before action 
brought is appealable under tit) A til Viet. c. 
34, s. 1 I r). Canadian Rail nay Accident Ins. 
Co. v. McXcvin, xxxii., 194.

411). Ontario appeals — Application for 
leave to appeal refused by provincial court — 
0U it 01 l ief. c. J / ( />. )—0uasliing by-law— 
Appeal de piano — Special leave.j—1The ap
peals to the Supreme Court front judgments of 
the Court of Appeal for Ontario are exclusive
ly governed by the provisions of tit) & til 
\ ict. c. 34 t D. i and no appeal fit's as of right 
unless given by that Act. Town of Aurora 
v. Village of Markham, xxxii., 457.

420. Appeal from Court of Review—Judg
ment of trial court varied — Construction of 
statute.

Sec No. 289, ante.

421. Jurisdiction — Mutter in controversy— 
Right of appeal — Personal condemnation — 
.1 et ion possi ssoire.

Sec No. Oil, ante.

33. Stay of Vrockkihnos.

422. Privy Council — Cross-appeal — Stay 
of proceedings — Practice — Costs.]--Where 
the respondent has taken an appeal, from the 
same judgment as is complained of in the op
tical to the Supreme Court of Canada, to the 
Judicial Committee of Her Majesty’s Privy 
Council, the hearing of the appeal to the Su
preme Court will lie stayed until the Privy 
Council appeal has lieen decided, upon the re
spondent undertaking to proceed with dili
gence in the appeal so taken by him.—In the
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case in question the costs were ordered to lie 
costs in the cause. Eddy v. Eddy, 4th October, 
1808.

4211. Inscription in titling appeal to Privy 
Couneil — Slay of proceeding» — Costa.]— 
Where an appeal had been inscribed for hear
ing in the Supreme Court of Canada after 
notice of an npiienl in the same matter by the 
respondent to the Privy Council, upon motion 
on behalf of the respondent the proceedings 
in the Supreme Court were stayed with costs 
against the appellant pending the decision of 
the Privy Council upon the respondent’s ap
peal i i.'di/// v. lAlily | .No. 422. anle\ fol
lowed.) Hank of Montreal v. Peinent, xxix., 
430.

424. Election appeal — Peremptory order 
for hearing — Stay of protredings refused.

See Election Law, 07.

34. Time for Appealing.

42T». Time for appealing — Pela y in milling 
minutes — Vacation — Formal entry of judg
ment —■ Speeial rule for (Jut bet eases.] — 
Where any substantial matter remains to be 
determined on the settlement of the minutes, 
the time for appealing to the Supreme Court 
of Canada will run from the entry of the 
judgment, otherwise it will run from the date 
oi. which the judgment is pronounced.- In the 
Province of Quebec the time runs in every case 
from the pronouncing of the judgment. O’Sul
livan v. Party, xiii.. 431.

420. Time for appealing — Supreme, and 
Etehetjut r Courts Art, s. 25 — Pronounring of 
judgment.]—Where the Court of Appeal for 
Ontario reversed the judgment of the Vice- 
Chancellor in favour of the plaintiff, and dis
missed the action. //•/</. that in such case no 
substantial question could remain to lie settled 
before the entry of the judgment, and the time 
for appealing to the Supreme Court of Canada 
would therefore run from the pronouncing of 
the judgment. (I'Sullirau /tarty (13 S. C. 
It. 431). distinguished. Walmsley v. lin/fith. 
xiii., 434; Cass. S. C. Pruc. (2 cd. I 03.

427. Time for appealing — Entry of judg
ment — I Urging minutes — Settlement of sub
stantial guest ions.]—After the minutes were 
settled, they were varied upon motion by the 
respondents, before the full court in British 
Columbia, by striking out certain declarations 
respecting the rights of parties on both sides 
and also with respect to costs. IP Id. that 
there being substantial questions to be de
cided before the judgment could he entered, 
the time for ap|s-aling to the Supreme Court 
of Canada would run from the date of the 
entry of judgment. tt’Sullivan v. Party (13 
Can! S. C. It. 431), followed. Hartley v. 
Carson, xiii., 431).

428. Paheas corpus — Time for appealing 
—Commencement of proceedings in appeal.]— 
On appeal to the Supreme Court of Canada 
in matters of habeas cor; us the first step is 
the filing of the case in appeal with the regis
trar.- .Judgment of the Court of Appeal (12 
Ont. P. It. 11351 in a habeas corpus proceed
ing was pronounced 13th November. ISSN ; no
tice of appeal was immediately given but the 
case iu ap|s»al was not tiled in the Supreme
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Court until 18th February. 1880.—Held, that 
the appeal was not brought within (JO day - 
from the date oil which the judgment sought 
to lie appealed from was pronounced and ther 
was no jurisdiction to hear it. In re Smart 
xvi., 300.

421). Practice — Reference — Report of »■• 
feree — Time for moving against — Xotict 
appeal — Cons, rules S.]S, ti jO—Extension „• 
turn Con/irmntion of report bg laps, , 
finie. 1—In an action by V. against a mum 
cipalit.v for damages from injury to propem 
b.v the negligent construction of a drain, nr 
fen-nce was ordered to an official referee “ for 
inquiry and report pursuant to s. HH ..f tj 
Judicature Act and rule 002 of the High Cm,, 
of Justice." The referee reported that tl 
drain was improperly constructed, and that \ 
was entitled to $iffl0 damages. The miinicipn
tty appealed to the Divisional Court from ih 
report, and the court held that the appeal w i- 
too late, no notice having lieen given withi 
the time required by cons, rule 848. and i 
fused to extend the time for appealing. A 
motion for judgment on the report was also 
made by V. to the court oil which it w i- 
claimed on behalf of the municipality that 
the whole case should lie gone Into upon ilir 
evidence, which the court refused to do. //- hi. 
affirming tin- decision of the Court of Ap 
that the appeal not having been brought w ill, 
in one month from the date of the report. ,i< 
required by cons, rule N4N. it was too hit- 
that the report had to be filed by I lie part\ 
appealing before the appeal could be brought, 
but i lie i Ime could not be enlarged by hi 
lay in filing it : and that the refusal t>> • - 
tend the time was an exercise of judicial di- 
cretion with which the Supreme Court would 
not interfere. Toirnsluip of Colchester South 
v. Valut!, xxiv., (122.

430. Time limit — Commencement of 
Pronouncing or t ntry of judgment — Sermitiy

ExL Mion of timt Urdt r ■// juigt
cation — R. S. C. c. 1SÔ, ss. .]<). }?. ]tl. | <>n
the trial of an action the plaintiffs obtained , 
verdict which the Divisional Court set li
the Court of Appeal allowed an appeal, and 
restored the judgment at the trial, redm i g 
the amount of damages by a certain spe< r d 
sum.—IP lil. that nothing substantial renia d 
to lie settled by the minutes on entering In
formal judgment of the Court of Appeal, d 
the time for appealing therefrom to the Su 
prenie Court ran from tin- pronouncing -ml 
not from the entry of such judgment. #> I 
liran v. Party (13 Can. S. C. It. 4311; 
W almsley v. Griffith ( 1.3 Can. S. C. It. I i 
Martlry v. Carson (13 Can. S. C. It. 4- 1
lowed.—ltv s. 42 of the Supreme and V.\ 
cln-qiu-r Courts Act (It. S. C. c. 135). a • t 
proposed to he appealed from, or n judge 
thereof may allow an appeal after th 
prescribed therefor by s. 40 has expired, at 
an order by the court below or a judge tl • ■ <>f. 
extending the time, will not authorize tin Su 
prenie Court or a judge thereof to ad - a 
curity after the (10 days hi ve elapsed. The 
00 days for appealing to the Supreni-1 ' art 
prescribed by s. 40 of the Act. is n->' mi« 
pended during the vacation of that cm- --s 
tablished by its rules. A'cinr Printing v. 
Macrae, xxvi., 005.

431. Time Limit—Commencement of Pro
nouncing or entry of judgment — Seen •> — 
Extension of time — R. S. C. e. /J5. |"
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Jj2. '/II.]—On the trial of an action to set aside 
n chattel mort gage, the plaintiff obtained a de
claration that the mortgage was void, and an 
order setting it aside without costs. The de
cision was reversed on appeal, and the action 
dismissed with costs, both in Uie Court of Ap
peal and in the court below, by a judgment 
pronounced on the Till November. 1805. The 
minutes had not been settled until some days 
afterwards, and at the time of the settlement 
the draft minutes were altered by the Regis
trar of the Court of Appeal by refusing costs 
to one of the respondents, and also by chang
ing a direction therein as to the payment over 
of funds on deposit abiding the decision of the 
suit. On an application made more than ttil 
days from the pronouncing of the judgment, 
for the approval of security under s. 4U of the 
Supreme and Exchequer Courts Acts; 7/*■/«/, 
that nothing substantial remained to be set
tled by the minutes so as to take the case out 
of the general rule that the time for appeal
ing runs from the pronouncing of the judg
ment, and that the application was too late. 
Mm hit v. Sampson, xxvi., 707.

432. .4 rls. 1020, 1200, 1220 C. P. Q.—Ex
piration of time Iun it — Eorfeiture of right— 
Condition precedent — (luster of jurisdiction 
—Objection taken hn court - Mnicer. | The 
provisions of arts. 1020 & 1200 C. 1*. <j.. limit
ing the time for inscription and prosecution 
of appeals to the Court of Queen’s Bench, are 
not conditions precedent to the jurisdiction of 
ilie court to hear the appeal and they may 
therefore be waived by the respondent, l imon 
v. The Quein (23 Can. S. C. R. 021 referred 
to. | Compare Tail, Iron hate Co. v. ('oaten
(I,. It. r» C. 1*. (134)]. Lord v. The Queen, 
xxxi, 105.

433. Appeal bp the Croira—Special grounds
Extension of /fair.]—Where an application

was made by the Crown for an extension of 
time for leave to appeal after the time pre
scribed by 50 & 51 Viet. c. 10. s. 51. as 
amended by 53 Viet. c. 35, and special grounds 
were not disclosed in the material read on the 
application as reasons for such extension, «In
application was refused. MacLean v. The 
Queen, 4 Ex. C. It. 257.

434. Exchequer Court judgment—Lapse of 
time for uppialing—Ex post facto rule—Set
ting down for hearing—Costs.

See Paactick of Supreme Court, 114.

435. Appeal per salt urn — Jurisdiction of 
Yukon Territorial Judges—Extension of time 
for appealing.

See No. 337a, ante.

130. [Note of an Ontario decision. 1 On- 
tario practice as to granting Icare—Extension 
of time Appeal from order.]—The Court of 
Appeal for Ontario has held that no appeal 
lie- to that court from an order of a judge of 
that court extending time for appealing, under 
s. 20, Supreme and Exchequer Courts Act. 
Xrill v. Travellers' Ins. Co. (0 Ont. App. It. 
54 • Ifr Central Itank of Canada < 17 Ont. V. 
R 305».

APPROPRIATION OF PAYMENTS.
See Payment.

ARBITRATIONS.
1. Appeals. 1-4.
2. Arbitrators, Appointment a ni» Quali

fication. 5-0.
3. Assessment of Damages, 10 17.
4. Boundaries, 18.
5. Condition Precedent. 10-27.
0. Costs. 28, 20.
7. County Buildings, 30.
8. Dominion Arbitrators, 31, 32.
0. Drainage, 33-37.

10. Execution of Award, 38-41.
11. Forms. 42-45.
12. Mistake. 40.
13. Setting Aside Award, 48-50.

1. Appeals.
1. Appeal — Jurisdiction — Award — It. C, 

Arbitration Act Judgment on motion—En
forcing award.]—The full court in British 
Columbia a Hi mied an award in favour of t lu
res pondent for compensation for tin- opening 
of a highway through his lands by the Tow n
ship of Langley under a by-law passed in 
•Iune, is:io. The Supreme Court quashed the 
appeal for want of jurisdiction on a motion to 
that effect based on grounds l I i that the 
judgment appealed from was not one on a 
motion to set aside the award nor by way of 
appeal from tin- award, within R. S. ("'. <•. 
135, s. 24._s.-s. (f). (21 That no appeal could 
lie. t.'h That tin-judgment merely permitted 
the enforcement of the award by allowing re- 
soondent's appeal from tin- order of a County 
Court judge refusing an application to enforce 
I lie award and referring the matter back to 
the arbitrators for further consideration and 
that no appeal could lie. i 4 i That no appeal 
lies to the Supreme Court of Canada from 
a judgment on a motion under s. 13 of R. S. 
B. C. < 181171 e. !l. to enforce an award or 
from a judgment in anneal from such an 
order. Township of Langley \. Duffii, 30th 
May. 1809.

2. Appeal from award — Increase of dam
ages—( 'ross-appeal.

Hec Appeal, 123.

3. Appellate court increasing award—Hear
ing additional testimony — Appreciation of 
evidence.

See Appeal, 12.

4. Reference by consent—H. S. II. ( 1ST! I 
o. fiO. s. ISO—Appeal.

Sec Appeal, 11.

2. Arbitrators, Appointment and Qualifi-
( mux.

5. Railwaus—Prohibition — Expropriation * 
— Death of arbitrator pending award — .7/ 
Viet. e. 20. ss. loti. Un— Lapse of time for 
making award—Statute, construction of—Art.
12 C. C.l — In relation to expropriation for 
railway purposes, ss. 15(1 and 157 of “ The 
Railway Act.” (51 Viet. c. 20. ( D.I ». pro
vide :—“ 15<l. A majority of the arbitrators at 
the first meeting after their appointment or
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the sole arbitrator, shall fix a day oil or be
fore which the award shall be made ; and. if 
the same is not made on or before such day, 
or some other day to which the time for 
making it has been prolonged, either by con
sent of the parties or by resolution of the arbi
trators, then the sum offered by the company 
as aforesaid, shall tie the compensation to be 
paid by the company." “ 157. If the sole arbi
trator appointed by the judge, or any arbi
trator appointed by the two arbitrators dies 
before the award has been made, or is dis
qualified. or refuses or fails to act within a 
reasonable time, then, in the case of the sole 
arbitrator, the judge, upon the application of 
either party, and upon lieing satisfied by affi
davit or otherwise of such death, disqualifica
tion. refusal or failure, may appoint another 
arbitrator in the place of such sole arbitra
tor ; and hi tlio case of any arbitrator appoint 
ed by one of the parties, the company and 
party respectively may each appoint an arbi
trator in the place of its or Ins arbitrator so 
deceased, or not acting ; and in the case of the 
third arbitrator appointed by the two arbitra
tors, the provisions of section one hundred 
and fifty one shall apply ; but no recommence
ment or repetition of the previous proceedings 
shall be required in any case." ( Section 151 
provides for the appointment of a third arbi
trator either by the two arbitrators or by a 
judge. i— llcUl, that the provisions of s. JÜ7 
apply to a case where the arbitrator appointed 
by the proprietor died before the award had 
been made, and four days prior to the date 
fixed for making the same: that in such a 
case the proprietor was entitled to a reason
able time for appointment of an arbitrator to 
fill the vacancy, and to have the arbitration 
proceedings continued although the time so 
fixed had expired without any award having 
been made, or the time for making it pro
longed. Shannon v. Montreal Park <(• Inland 
Ry. Co., xxviii., 1174.

0. Expropriation— street railwuy— Muni
cipal ownership — Motive—Refusal to name 
arbitrator.

See Municipal Institution, 11(1.

7. Expropriation—Form of appointment of 
arbitrator—Subsequent conduct of party.

Sec No. 13, infra.
8. Construction of contract — Inconsistent 

conditions— Dismissal of contractor — Archi
tect's powers—Arbitrator—Disqualification - - 
Probable bias—Rejection of evidence—Judge's 
discretion as to order of evidence.

Sec Contract, (13.

0. Disqualification of arbitrator — Occa
sional employment—Sotaru- .}} I iet. e. }.f 
<CM]—An award was made by a majority of 

arbitrators on the 1st Sept., 1883. establishing 
at the amount of .<4.474 the indemnity to be 
paid to respondents for land of which they 
were dispossessed by appellants under 4Ô Viet, 
c. 23 ((.).!. Action was taken for that 
sum and costs of arbitration and law costs, 
amounting altogether to $4,1108.20, and a judg
ment recovered with interest and costs, which 
was affirmed by the ljueeiVs Bench. The pria 
cipal defence was that ('.. living agent of re
spondents. was disqualified to act as their arbi
trator. Held, that the evidence shewed that 
('. was not in the continuous employ of re
spondents, but acted for them from time to 
time only, in his professional capacity as a 
notary public, and not in any other capacity.

i he was not disqualified. Morth Shore Ry. Co. 
v. Lrsulinv Ladies of Quebec, Cass. Dig (U ed.), 30. *

3. Assessment of Damages.

10. Award of official arbitrators—Rust and 
future damages—Appeal—1 iet. <■. <S t D.\

Review of award.]—Un a reference being 
made to the official arbitrators of certain 
claims made by II. against the government for 
damages to land arising out of the enlarge 
ment of the Laciuiie Canal, the arbitrators 
awarded $0.210 in full and final settlement m 
all claims. Un appeal to the Exchequer Court 
by 11., Taschereau. J.. increased the amount 
to $10,000, including $0,000 for damages t.i 
the land from 1877 to 1884 by leakage from 
the canal since its enlargement, and reserved 
to 11. the right to claim future damages from 
that date. /Did, reversing the judgment of 
the Exchequer Court affirming the award m 
the arbitrators, that it must be taken that the 
arbitrators dealt with every item of II. s claim 
submitted to them and included in their award 
all past, present and future damages, and th.-n 
the evidence did not justify any increase oi 
the amount awarded. Gwynne, J.. was of 
opinion that under 42 Viet. e. 8. s. 38. the 
Supreme Court had power (although the 
Crown did not appeal to (lie Exchequer Court 1 
to review the award of the arbitrators, and 
that in this case $1,000 would be an ample 
compensaiion for any injury ilint the claim 
ant's land can be said to have sustained, which 
upon the evidence can be attributed to tlm 
work of the enlargement of the canal. 'Un 
Queen v. Hubert, xiv., 737.

11. Expropriation—/. C. Ry. Co.—Award 
of official arbitrators—Compensation for la ml 
—Speculative values—Appellate Court.] Un 
appeal from a judgment of the Exchequer
1 .ourt increasing i he aw ard of   ..... fficial at
trators for expropriation of land for the lut. i 
colonial Railway. Held, reversing the jmL 
ment appealed from I 1 Ex. C. R. 1011, and 
restoring the award, that to warrant an 
interference with an award of value nee. - 
sarily largely speculative an appellate court 
must lie satisfied beyond all reasonable 
doubt that some wrong principle ha- 
been acted on or something overlooked 
which ought to have been considered by the 
arbitrators, and upon the evidence in this . 
the court refused to interfere with the amount 
of compensation awarded. The Queen v. Cm 
adlsj The Queen v. Beaulieu. 1 Ex. C. R. l'.il.

12. Sub contract—Part performance—/,' 
8<ission — Quantum meruit — Reconsidérait ■ 
of award.J,— V. was a contractor with 
government of Canada for building a i t 
office and lx. was sub-contractor to do the 
mason and brick work for a lump sum. the 
sub-contract consisting simply of an offer to 
give the work for the sum named and m 
acceptance by K. 1‘., being dissatisfied > It 
the work done by K.. took the contract on of 
his hands before it was completed and In
ed it himself. K. brought action for the \ ie 
of work done bv him and on reference b> the 
court to arbitration an award was mini in 
lx.'s favour. The Court of Appeal set Ie 
the award and remitted the case to tin- : hi- 
trator for further consideration, holding ' 
though the contract did not authorize I', to 
take over the work and finish it at K 
pense, and the latter was. therefore, cut i»ti 
to recover on the quantum meruit, yet tie -t
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of completing the work was considerably in : 
excess af the contract price.—Held, reversing 
the judgment appealed from, that as it appear
ed from the evidence that the arbitrator fully 
understood the matter and got all the infor
mation that could I"' obtained on the subject, 
and as no impropriety or mistake was shewn 
to have been committed by him, no benefit 
could result from sending the award back for 
reconsideration, and the decree of the Court of 
Appeal was not justilied. he lined y v. Piyutt. 
xviii., UOU.

13. Ex i>ra priât ion—It. s. y. art. ôlti), ss. 
72. Iti, 77. IS. 2 Award—Arbitrators' juris
diction— Lands injuriously affected—.’pi «(• .}}
I «7. c. Ad ( 7'.(,>. I—Appeal—Amount in con
troversy.] — On an expropriation respondent, 
naming his arbitrator, declared lie only ap
pointed him to watch over the arbitrator of 
the company, but the company recognized him 
officially and subsequently an award of \ 
$1.1)74.25 damages and costs for land expro
priated was made under art. 3104. It. S (j. 
The demand for expropriation as formulated 
in the notice to arbitrate was for the width of 
the track, but the award granted damages for
3 feet outside of the fences on each side as 
being valueless. In an action by the company 
to sot aside the award—Ht id. affirming the 
judgment appealed from ( following 15 < ). L. 
It. 300), that the appointment of respondent's 
arbitrator was valid under the statute and 
hound both parties, and that in awarding 
damages for land injuriously affected on each 
side of the track the arbitrators had not ex
ceeded their jurisdiction. — Strong and Tas
chereau, .1.1., doubted if the matter in contro
versy was sufficient to give the court juris
diction to hear the appeal, the award being 
under $2.000, but. assuming, without deciding 
that there was jurisdiction, they concurred in 
the judgment on the merits, yuchce. Mont
morency «I- Charlevoix It. Co. v. Mathieu, xi.v, 
420.

14. Expropriation under Railway Art — It.
•v c. c. lull. s. s. ss. do II—Discretion of 
arbitrators — .1 ward — /naderiuate compensa
tion 1 An award in expropriation proceedings 
under the Railway Act, R. S (c. 100. where 
the arbitrators acted in good faith and fair
ness in considering the value of the property 
liefore the railway passed through it, and its 
value after the railway had been constructed, 
mid the sum awarded was not so grossly and 
scandalously inadequate as to shock one's 
sense of justice, should not be interfered with, 
.lodgment appealed from < M. !.. It. ü t). M. 
:i<‘i l affirmed. Ilenniny v. I liantic d X. IV. 
Ity. Co., xx.. 177.

15. /tailnays - Eminent domain — Expro
priation of Lands—Evidence — Findings of

Duty of llati < onrt lit I ict, <. 
ill. (] — On an arbitration in a matter 

"f the expropriation of land under the provi
sions of "The Railway Act." the majority of 
the arbitrators appeared to have made their 
computation of the amount of the indemnity 
awarded to the owner of the land by taking 
an average of the different estimates made on 
Mtalf of both parties according to the evi
dence before them.- Held, reversing the deci
sion of the Court of tjueen's Rencli, and re
storing the judgment of the Superior Court 
i Taschereau and (llrouard. .1.1 . dissenting I. 
that the award was properly set aside on the 
appeal to the Superior Court, as the arbitra
tors appeared to have proceeded upon a wrong I

principle in the estimation of the indemnity 
thereby awarded, tirund trunk Ity. Co. v. 
( <>>ip<ii. xxviii., 881.

1(1. Expropriation by railway—Description 
of land—Setting aside award—Compensation 
for riparian rights.

SCO EXPROPRIATION. 21.
17. Damages—Award—7iitercst.

Sec Expropriation. 10.

4. Boundaries.
IS. Agreement respecting la mis — Bound

aries — Referee's decision Homage — Arts. 
11)1-11)5 and LI)I et seq. C. C. P.\ The owners 
of contiguous farms executed a deed for the 
purpose of settling a boundary line between 
their lands, thereby naming a third person to 
ascertain and fix the true division line upon 
the ground, and agreeing further to abide by 
bis decision, and accept the line which he 
might establish as correct. On the conclusion 
of the referee's operations one of the parties 
refused to accept or act upon his decision, and 
action was brought by the other party to 
have the line so established declared to be the 
true boundary, and to revendieate the strip of 
land lying upon his side of it.—Held, re
versing the judgment of the Court of (jueen’s 
Bench, that the agreement thus entered into 
was a contract binding upon the parties to be 
executed between them according to the terms 
therein expressed, and was not subject to the 
formalities prescribed by the Code of Civil 
Procedure relating to arbitrations. McUocy 
v. Learn y. xxvii., 545.

5. Condition Precedent.
10. Policy of insurance — Condition prece

dent—Matters in difference.]—A question as 
to payment of premiums was hold to be a 
difference *" relating to the insurance" within 
the meaning of the arbitration clause of the 
policy. Anchor Marine Ins. Co. v. Corbett, ix.,
73.

20. Reference by Crown—Costs disallowed 
— Waiver of strict rights.]—A claim against 
the Crown, for the value of work alleged to 
have been done in the construction of a bridge 
contracted for. such value not having been in
cluded in the final certificate of the engineer, 
having been referred to arbitration under 31 
Viet. c. 12.—Held, that the certificate of the 
engineer was under the contract a condition 
precedent to recovery, but if the Crown had 
intended t<> rely on It* strict right* it should 
not have referred the claim to arbitration and 
it should, therefore, not be allowed the costs 
in nnv of the courts. The yucca v. Starrs, 
xvll., 118.

21. Policy of fire insurance—Condition pre
cedent to action—.4 trard.]—A condition in n 
policy of fire insurance provided that no 
action should be maintainable against the com
pany for any claim thereunder until after an 
award obtained in the manner provided, fixing 
the amount of the claim. Held, that the 
making of such award was a condition prece
dent to any right of action to recover for a 
loss under the policy, tlucrin v. Manchester 
Fire Assur. Co., xxix., 13U.
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22. Rivera ami streama—Floatable ira tern , 
—Construction of statute—“ The Saw-loga 
lh u uni |, z " i: g, n. i / vn7 i c. in Irtii 
t rat ion I et ion upon a Irani Hirer improve
ments—Deflation of loti*- IInimitié*.] When 
logs living Honied down » wtmim nrv unrea
sonably detained liy reason of others living 
massed in front of them the owner is entitled 
to an arbitration under the Saw logs Driving 
Act to determine the amount of Ids damages 
for such detention and is not restricted to the 
remedy provided by s. 3 of that Act. namely, 
removing the obstruction. Judgment of the 
Court of Appeal tLib Out. App. It. lit* re 
versed, fork burn «I- Kona v. I min rial Lumber 
Vo., xxx., SO.

L... I *e ami oreii/intion of laml- Rooming 
and storing logs—V. K. L. V. e. ÔI- \eeessitg 
of aimed- Right of action.1-, The provisions 
of C. S. !.. C. c. Ô1 do not take away from 
the parties the right of proceeding by action 
(see 7 *1. !.. It -MO; IÔ It. !.. ô 141. Rreukeg 
v. Carter, lift li May. 1MMÔ. Cass. Dig. (lied, i 
403.

If 4. Street Railwag Vo.—Agreement nit It 
munieipulitg—lit /mir of road ira g—Termin
ation of franchise.

Sec Contract, 80.

li". Vontraet—Agreement for arbitration in 
—Suspension of right of action.

Sec Contract, 02.

1Î0. Vontraet for construction of rail ira g— 
Condition precedent to pagmi at Certificate 
of engineer as sole arbiter.

Sec Contract, 09.

27. Riparian rights—Itnilding dams—Pen
ning ini'i. water i ut inui'ni'a / .,/ water-
emirst > Art. 00.10 /•*. S. Q. \rbitration- 
Condition precedent \tir ground* on atiiieal 
— Assessment of dumages - Interferenet bg 
appt llate court.

See Hivers and Streams, 0.

0. Costs.

28. F.r propriai ion of land—Railirag—Mat
ters considered bg arbitrators Estimation of 
indemnitg Cost*. | A railway company, ha\ 
ing taken lands for the purposes „f their rail 
way, made an offer which was not accepted 
and the matter was referred to arbitration 
under the Coils. Railway Act. 1*79. On the 
day that the arbitrators met the company 
executed an agreement for a crossing over the 
laud, in addition to the money payment, and 
it appeared that the arbitrators took the mat
ter of tlie crossing into consideration in mnk 
ing their award. The amount of the award 
was less than the sum offered by the company, 
and both parties claimed to be entitled to the 
costs of the arbitration, the company because 
the award was less than their offer, and the 
owner because the value of the crossing was 
included in the sum awarded which would 
make it greater than the offer, lh Id alliriu 
ing the Court of Appeal for Ontario, tiwynne. 
J., dissenting, that under the circumstances 
neither party was entitled to costs — Appeal 
dismissed with costs l See ô (I. It. «174 •. 
Ontario <(• Quebec R. Co. v. Philbrick, xii., 
288.

29. Reference bg Crown to arbitrators— 
Mairer of strut rights—I Hsu Ilmen net of 
Costs.]—Where the Crown intended to rely 
only on strict rights, it ought not to have 
referred a matter to arbitration and, there
fore, no costs were allowed. The Qua a v. 
Starrs, xvii., 118.

7. County Buildings.
30. Municipal Corporation- Construction of 

Statute—:,.! Met., t. ss. .197. )til. }7.f 
( Ont. I—City separated from count g Main 
tenancc of court houac anil gaol—Car, and 
maint, nance of prisoners.]—No compensation 
can be awarded by arbitrators to a County 
Council in respect of the use. by a city separ
ated from that county, of the court house and 
gaol unless the question is specifically referred 
to them by a by-law of each municipality. A 
claim for compensation for the care and main 
tenancc of prisoners’ stands, as far as the 
meaning to lie given to the word "city " i> 
concerned, upon the syme basis as a claim 
for the use of the court house and gaol. Judg
ment of the Court of Appeal for Ontario «21 
Out. Al»p- h. 4091. affirmed. Count g of Curb 
ton v. Vit g of Ottawa, xxviii., 000.

8. Dominion Auuithatohh.

31. Appeal—Jurisdiction—Award of arln
trators- .1) d .1.1 I id. ,. ti (It > \ id
e. ! ((tut. I---7} I iet. e. ( Que. \ \ In ail
award made under the provisions of the Aci>. 
Ô4 & 5Ô Viet. c. «1. s. 10 (D.l, r»4 Viet. , 
2. s. 0. (Ont. I and Ô4 Viet, c 4. s. 0 (Que. 
there can lie no appeal to the Supreme Court 
of Canada, unless the arbitrators in making 
the award set forth therein a statement that
in rendering the award they haw ...........Id
on their view of a disputed question of lav 
In re Common School Funds and Lunds, xx\ .

32. Itebts of Province of Canada ltcfcrr<<t 
liabilities—'Toll bridge - Reversion to Croira 
Indemnitg Condition precedent I'et it ion -, 
right II. \. I. I et, I St ft, *. Ill- Liabilitg - 
Province of Canada— R, medial process.

See Constitutional Law. m.
And see Dominion Ahiiitrators.

9. Drainage.

33. Hitches and Watercourses Icf. Is'1', 
(Ont. i- (timer of land lh duration of on 
erslijp—-Defects— Validating award 17 l - t 
e. .1.1—ÜS Viet. e. .1} ( Ont. I ] A lessis* 
land with an ontlon to purchase the fee is i • 
an owner who can initiate proceedings for < > 
struct ion of a ditch under the Ditches ;r 
Watercourses Act. 1894. of Ontario. Ton 
ship of (tsgoodc v. York (24 Call. S. C. li. 
2821. followed. If the initiating party is i i 
really an owner the tiling of a declaration 
ownership under the Act will not confer i 
isiliction Section 24 of the Act. which i 
vides that an award thereunder, after exp 
lion of the time for appealing to the ju 
or after it is nflirmed on appeal, shall lie hi I 
ing notwithstanding any defect* in form 
substance either in the award or any of 
proceedings, does not invalidate an award or 
proceedings where the party initiating 1
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latter is not an owner. Township of AlcKU- 
lop v. 'low ntli ip of Logan, xxix., 702.

34. Drainage -Defective award—Evidence 
—Failure to adjudicate—Deference to Court 
of Iter it io n— / m y u tar atténuaient—,Survey
or’» report.

See Drainage. 1.
uf». I ntcrmuniciyal work» —Sewer—Entry 

into adjoiniuy municipality—It. S. O. (7887i 
c. jfN-J. ». 1 «y, ».-». io—57 1 i(7. c. iN. ». dU 
(Ont.).

See Municipal Corporation. 85.
3(5. Arbitration and Award—Drainage—In

juring liability Eaten arising under It. S. It. 
(1887) c. 18-}—Neglect to repair drain».

See Drainage, 2.
37. Award by Drainage Iteferee—.5} \ iet. 

e. à I i (hit. i Appeal—J urisdiction—It. S. C. 
C. IJo, ». 2-}—Co»/».

8'cc Appeal, 52.

10. Execution of Award.
38. Expropriation of lands—Compensation 

•—Iteeorery Money deposited.]—The proper 
mode of enforcing an award of coni|)ensation 
for lands expropriated under the Kailway Act 
is by an order of a judge in chandlers. Cana
dian Ear. Ity. Co. v. Little Seminary of Ste. 
Thérèse, xvi., UOO.

30. A ward—Lessor and letter—Covenant in 
ham— It reach— Payment of compensation— 
Condition precedent to action.

See Lessor and Lessee, 1.
40. /tailway expropriation — A ward on— 

Additional Interest—Confirmation of Title — 
Umlway Act, 1888. »*. Itid. 170. 171.

See Expropriation, 23.
4L Expropriation proceedings — Recourse 

for indemnity Montreal City charter—.if#
i k t. 0. i. 17.

Sec Action, 48.

11. Forms,

42. Expropriation—)S <(• V) 1 iet. r. ». 
0 i Due.)—Award—Description of land—Pro- 
mlure- Faits et articles ihdcr pro confettis

\>I m C. ( /• l On 12th Manh. 1885 
It. instituted an action against the company, 
based on an award, under 43 & 44 Viet. <•. 
43. s. 0. for land appropriated for the North 
Shore Railway. The company not having 
pleaded foreclosure was granted, and process 
for interrogatories on faits et articles was 
issued, returnable on 2*5th April ; the company 
made default : on 18th June the faits et 
Uriahs were declared taken pro confettis; 
on 115th May. It. consented that defendant !*■ 
allowed to plead: on 7th July a plea was 
filed, alleging that the arbitration had been 
irregular and was against the weight of evid- 
eii'o. On 2nd September It. inscribed for 
hearing on merits, on which day the company 
nue ed for leave to answer faits et articles 
nml the motion was refused. The notice of 
expropriation and the award both described

the land expropriated as No. 1. on the plan 
of the railway but in another part of the 
notice it was described as part of cadastral lot 
2345. and in the award as forming part of 
lots 2344-2345. On 5th December judgment 
was rendered in favour of It. for the amount 
of the award, but the Court of Queen's Bench 
reversed the judgment, holding tile award bad 
for uncertaiutv and that the case should be 
sent back to the Superior Court to allow de
fendants to answer the faits et articles.—Held,
( 11 reversing the judgment appealed from. 
Taschereau. J„ dissenting, that there was no 
uncertainty in the award as the words of the 
award and notice were sufficient of themselves 
to describe the property intended to be expro
priated mid which was valued by arbitrators.
12» That the motion for leave to answer fails 
et articles had been properly refused by the 
Superior Court. Ih audi t v. Xorth Shore Ry. 
Co., xv.. 44.

| The Privy Council refused leave to ap
peal.]

43. Form of award—Specific finding on each 
of tin matters in difference.] - Plaint ill's 
brought ejectment to recover possession of cer
tain lands in the parish of P. After cause 
was at issue, under a rule, all matters in 
difference were referred to arbitration, and the 
arbitrators were to have power to make an 
award concerning the glebe and church lands 
at 1\. and to make a separate award con
cerning the school lands at P. The powers 
of the arbitrators were to extend to all ae- 

I counts and differences between the parish and 
the late rector, and the defendant as his ex
ecutrix. and also between the defendant in- 

1 dividually and the parish. The arbitrators 
made two awards ;—First, ns to the school 
lands, that defendant was indebted to plain- 
till's. as such executrix, on the school moneys, 
in tin* sum of .$1,4ihi; that defendant should 
pay that sum to plaintiff's : and that judg
ment should be entered for plaintiffs for that 
amount : - - Secondly, as to the glebe and 
church lands, that plaintiffs were entitled to 
recover the lands claimed, and that judgment 
in ejectment be entered for plaintiffs with 
costs ; and. after reciting that all accounts re
specting the receipt and disbursement of all 
moneys received from interest, rent and sale 
of these lands by the late rector, or his agents, 
or by defendant as his executrix, were also 
referred to them, as well as all accounts and 
differences between the parish and the defend
ant individually, they further awarded that 
defendant should "pay to the plaintiffs the 
sum of 81 in full of the same," saving and 
excepting the matters in controversy respect
ing the school lands, on which they had made 
a separate award: and that judgment should 
be entered for the plain.iffs for the said sum 
of 81. They also awarded that the defendant 
should pay all costs of the reference and 
award. On appeal from the judgment of the 
Supreme Court of Nova Scotia setting aside J the awards : Ihld. that the awards sufficiently 
specified the claims submitted, and the various 

I capacities in which such claims arose. That 
i the first award, being against the defendant 
i in her representative capacity, could not lie 
1 considered against her personally, and nega- 
j lived any claim of that kind, and also was an 

adjudication against the defendant that she 
: had assets : and that the finding in the second 

award, that the defendant should pay 81. 
could he considered a finding as against her 
in her individual capacity for that sum. and. 
as to the claims of the plaintiffs against her 

1 for moneys received by her husband, or by her
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as his executrix, as n finding against the 
plaintiffs on their claim. That the part of the 
second award, directing payment of the costs 
of the reference ami award was bad. but might 
be abandoned. St. (leorgc's Parish v. Kina, 
ii.. 143.

44. Submission—Special directions us to in
quiry—Mediators — Award — Finality—Art. 
1 mi, C. V. PA—M. claiming money from the 
Government of Queliee under a contract for 
construction of a railway, agreed to submit 
to 3 mediators (a in ia bits compositeursi all 
controversies and difficulties between the Gov
ernment and himself. The submission stated 
that these mediators should inquire into the 
intent of the obligation of the contract Im*- 
tween the government and M. : the alterations 
and modifications made in the plans, particu
lars and specifications mentioned in the con
tract ; what influence the alterations and 
modifications may have had on the obliga
tions of ,M. and on those of the government; 
the delays caused by reasons irrelevant to the 
action of the contractor; the pecuniary value, 
whether for more or for less, of the alterations 
or any increase in the works : and finally, all 
things connected with the matter and the ex
ecution of the contract, and with regard to 
the charges and obligations of both the govern
ment and the iontractor, according in the 
terms of the contract. It also provided that 
th. award was to lie executed as a final and 
conclusive judgment of the highest court of 
justice. The award after reciting the matters 
in controversy, found that the government was 
indebted to >1. in ÿ 147.473, and annexed there
to an atlidavit stating they bad inquired into 
all matters and difficulties submitted to them 
as appeared in the deed of submission. This 
being much less than the claim, AI. filed a peti
tion of right, asking that the award beset aside 
on the ground that it did not cover the matters 
so referred and decided matters not men
tioned in the submission. The Superior Court 
set aside the award. The Queen's 1 tench re
versed that judgment and dismissed the |ieli- 
tion. Jl< hi. affirming the Court of Queen's 
Bench, Strong and Taschereau. ,IJ., dissent
ing. that the object of the submission was 
to ascertain what amount the contractor was 
to receive from the government, and the speci
fication of the several matters referred to in 
the submission was merely to secure that, in 
determining the amount, the mediators should 
fully consider all these matters, and all mat 
ters having been so considered the award was 
valid.—Per Fournier. ,f. Mediators are not 
subject to art. 1341», C. ('. V. and their award 
upon matters under reference can only be set 
aside by reason of fraud or collusion. Me- 
Urecry v. The (Jueen, xix„ ISO.

4.1. Railway expropriation Description of 
lands—Xoticc

Sec Kxvkophiation, 34.

12. Mistake.
40. Policy <if insurance Misdescription of 

risk—Reference of claim to arbitration 
II ain r. | W here an insurance has been 
treated as existing by the reference of a claim 
for loss to arbitration under a clause in the 
policy, the insurer is estopped from setting up 
the defence of no contract on the ground of 
mistake made on the nnrt of the insured in 
describing the risk. City of London Ins. Co. 
v. Smith, xv.. 0U.

47. Award final by submission — Setting 
aside— Wrong principle— Mistake.] — An 
award will not Ik* set aside on the ground that 
a memo., furnished by the arbitrator to the 
losing party after its miblicatiou, shewed that 
the accounts between tlie parties were adjusted 
upon a wrong principle, the defect, if any, not 
being a mistake on the face of the award or in 
some paper forming part of. and incorporated 
with, the award, and there being no admission 
by the arbitrator himself that he had made 
a mistake. McRae v. Lcmay, xviii., 280.

13. Setting Aside Award.
48. Award remitted back—The P. E. Island 

Land Purchase .4cl of 1X10, s. .J.».]—The 
l’rinee Edward Island legislature had author 
ity to enact the " Land Purchase Act of 1875,” 
and an award thereunder of the commissioners 
could not be quashed and set aside, or de 
dared invalid and void, on an application 
made to the Supreme Court of the province: 
but it could have been remitted back to the 
commissioners in the manner prescribed by 
s. 4.1 of the Act. The application for the rule 
in tne court below not having been made with 
in the proper time, nor according to the pro 
visions of that section, the decision of that 
court is against the express words of the 
statute, and cannot be allowed to stand. 
Kelly v. Sulivan, i., 1.

49. Procedure—Enlarging time for making 
award \<ir ground on appeal. 1 In an ac
tion on contract, the differences were, by rule 
of court, and consent of parties, submitted 
to arbitration. The award was to be made 
on or Is*fore 1st May. 1877. or such further 
or ulterior day as the arbitrators might in 
dorse from time to time on the order. The 
time for making the award was extemlyd by 
the arbitrators till 1st Septemlier, 1877. On 
31st August. 1877, the attorneys for plain 
tiff and defendants, by consent indorsed on 
the rule, extended the time till the 8th Septem 
her. On 7th September the arbitrators made 
their award In favour of plaintiff for $5.001.42 
in full settlement of all matters in difference. 
In Id. reversing the judgment appealed from 
( 13 X. S. Hep. 981. that where the partie-, 
through their attorneys, consent to extend the 
time for making an award under a rule of re 
ference, such consent does not operate as i 
new submission, but is an enlargement of the 
time under the rule and a continuation to th 
extended period of the authority of the aria
t rators, and therefore an award made wit In 
the extended period is an award made undr, 
the rule of reference, and is valid and binding 
on the parties. 2. That the fact of one iif 
the parties being a municipal corporation nun!- 
no difference. 3. That in Nova Scotia, wln-i 
the rule nisi to set aside an award spei-ih- 
certain grounds of objection, and no new 
grounds are added by way of amendment in 
i ii- court below, no other ground <>t ohjei 
to the award can lie raised on appeal. Dal. 
v. City of Halifax, iv„ G40.

.10. Misconduct of arbitrators—Bill to r 
tify award—Prayer for gnu nil relief ./» 
diction—Practice—Scandalous factum— Dis
cipline—Costs.]—The bill was to rectifv "i 
award under an arbitration, because the nr1 - 
Ira tors had considered matters not indu ! 
in the submission, and divided the sum*- 
celved by the defendant from the pinin' 
on the ground that defendant's brother <1
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partner was a party to such receipt, although i 
the partnership affairs of the defendant and | 
his brother were excluded from the submission. 
The bill prayed that the award might be 
amended, and the defendant decreed to pay 
the amount due the plaintiff's on the award 
being rectified, and that, in other respects, 1 
the award should stand and be binding on the \ 
parties. There was also a prayer for general 
relief. IIrid, affirming the judgment appealed ;
from ( —• > x. n. Ktep. 392), that to grant thv 
decree prayed for would be to make a new 
award, which the court had no jurisdiction to | 
do, but (reversing the court Ik1 lowl, that 
under the prayer for general relief the plain
tiff was entitled to have the award set aside.

The plaintiff's factum containing reflections 
on the conduct of the judges of the court be
low, was ordered to be taken off the tiles as 
scandalous and impertinent, and the appeal 
was allowed without costs. 1 ernon v. Oliver,

51. Reconsideration—netting a aide award-— 
Time fur application—U <(• 10 II m. III. e. 1Ô. 
a. 2—R. 8. O. ( /8«? i f. Û.I, a. 31—lie ft mice 
back to or bit rat ora—Co nee a l m cat—A etc evid
ence.}—in Ontario, the law regulating the 
time for applying to set aside an award made 
under rule of court or to remit it to the ar
bitrators for re-consideration and re determin
ation. is il. S. O. ( 1887 i c. 53. s. 37, and it 
is not necessary that the application should 
be made before the last day of the term next 
after the making of the award, as provided by 
I) & 10 Win. 111. c. l.i. s. 2. Uwynne, J.. dis
senting.—An award may be remitted to arbi
trators for re-consideration and re determin
ation under the Ontario statute though the re
sult of the re-consideration may be to have 
the award virtually set aside by a different, 
or even contrary, decision of the arbitrators.— 
The court is justified in remitting an award 
to the arbitrators if fraud or fraudulent con
cealment on the part of the persons in whose 
favour it is made is established, or if new evid-

■ ! im'(i> i-red uhicn, by the exercise of 
reasonable diligence, could not have been dis
covered before the award was made. Oreen 
v. Citizens Ins. Co., xviii., 338.

52. Amiables compositeurs—Art. Idjli C. C. 
T. Fraud.]—Per Fournier, J.- Mediators are 
not subject to art. 1340 ('. C. 1'., and their 
award on the matters under reference can 
only lie set aside for fraud or collusion, ,1/c- 
Urevep v. The Queen, xix., 180.

53. netting aside award—Expiration of time 
fixed by U «fc 10 \\ in. III. e. /,».] The appel
lant 1$. became plaintiff by order of revivor 
in a suit originally by V. against 1.. for dis- 
miIuiion, account and winding-up of partner
ship. A decree was made by consent for re- 
iiTciiee to three arbitrators, there being also 
a deed of submission, in the same terms as the 
decree, subsequently executed by the parties. 
An a ward was made on the 13th August, and 
L.'s solicitor, on 2nd September. 1S78. served 
not t ui appeal Appellant's solicitor, on 8th 
* Jet uber, 1878, served notice consenting to an 
order setting aside the award. No action be
ing taken thereon, appellant, on 2nd Decern- 
l*‘r. |s78. served notice of motion for an order 
to set aside the award : and. after argument, 
an order was made on 2tith March, 1879. set
ting aside the award with costs. (20 (Ir. 
rl*" apneahsl to the Court of Appeal for 
Ontario, which reversed tin* order and dis 
missed the motion to set aside the award, on

the ground that it was made too late. (5 Ont. 
App. It. 1 i. Held, that the motion was not 
made within the time allowed by the statute,
U & 10 Wm. Ill, c. 15. and as no good reason 
was given for the delay the judgment of the 
Court of Appeal should be affirmed. Appeal 
dismissed with i "si< Bickford \. Lloyd, 21st 
June, 1880; Cass. Dig. (2nd ed.t 35.

54. Railways—Expropriation of land—De
fective awards — nignuturcs of arbitrators — 
Equity of redemption A otiee of meeting— 
Amending answer—Objections taken in up- 
in Hate court—Costs—Acte trial.]—Bills to 
enforce awards and recover moneys thereunder 
for lands taken by the company—I see 41 U. 
C. 0. B. 195; 28 V. C. C. V. 309 ; 5 Ont. 
App. 11. 13. and 9 Ont. App. II. 310» In 
the Supreme Court, counsel for the appellants 
for the first time contended that, in the Xor- 
vell case, the award was bad because the ar-

I bitrators had dealt only with the equity of 
, redemption of the land owner, and in the other 

cases, that the awards were bad on their face, 
being signed by only two of the three arbitra
tors without shewing a notice to the third 
arbitrator.'—Held, in the Nor veil case, that the 
company should lie allowed to amend the 

i answer in the Court of Chancery to shew that 
, the award was in respect only of the equity of 
I redemption and not the fee simple, and that 
i upon such amendment being made the award 
; should lie declared null and void ; and, in the 
1 other cases, that the company should be at 

liberty to amend the answers to shew that 
the awards were made by two of the arbi
trators in the absence of. and without notice 
of the meeting of said two arbitrators to the 
third arbitrator, with lilierty to the plaintiffs 
to file, with the registrar of the Supreme 
Court, signification of their desire for new 
trials, when such new trials should be granted 
without costs ; in default of such signification 
in any case the award was declared null and

Appeals allowed without costs, objections 
having been taken for the first time on 
appeal. Canada Southern Ry. Co. v. Sorrell ; 
Canada noutliem Ry. Co. v. Cunningham ; 
Canada Southern Ry. Co. v. Duff; Canada 
Southern Ry. Co. v. Hatfield. Cass. Dig. (2 
ed. t, 34; Cass, 8. C. Vrac. (2 ed.), 83.

55. Expropriation — 35 Viet. c. 32, s. 7 
(Que.)— Interference with award of arbitra
tors.]—In a matter of expropriation the de
cision of a majority of arbitrators, men of 
more than ordinary business experience, upon 
a question merely of value should not be in
terfered with on appeal. Lemoine v. City of 
Montreal; Allan v. City of Montreal, xxiii., 
390.

50. Award—Appeal—Questions of fact— 
Second Award—Arbitrator functus officio.]— 
S. and I', were engaged in business together, 
under a written agreement, in the packing and 
selling of fruit, and a dispute having arisen 
as to the state of accounts between them, a 
third person was chosen to enable them to 
effect a settlement. 8. claimed that the person 
su chosen was only to go over the accounts 
and make a statement, while I\ contended 
that the whole matter was left to him as an 
arbitrator. This nerson. having gone over the 
accounts, made out a statement shewing $235 
to be due to 8., and some time afterwards he 
presented a second statement shewing the 

' amount due to lie $280. 8. was given a cheque 
i for the latter amount, which, he asserted, was
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taken only on account, and lie afterwards 
brought an action for the winding-op of the 
partnership affairs. Held, affirming the deci
sion of the Court of Appeal for Ontario, that 
whether or not there was a submission to 
arbitration was a question of fact as to which 
the Supreme Court of Canada would not. on 
appeal, interfere with the finding of the trial 
judge that all matters were submitted, affirmed 
as it was. by a Divisional Court and the 
Court of Appeal. Held, further, that there 
was a valid award for #2.'t5: that having made 
his award for that amount, the arbitrator was 
functus officio. and that the second award was 
a nullity : and that the Divisional Court was 
wrong in holdimr that, as 1*. relied only upon 
the second award, the judgment should lie 
against him on the case ns claimed by S. 
Bnetsingcr v, Peterson, 23rd May. 1804.

ARCHITECT.

1. Contract, construction of—Inconsistent 
conditions — Dismissal of contractor—Archi
tect's powers—Arbitrator — Disqualification 
Probable bias—If ejection of evidcnei —Judge's 
discretion as to order of evidence.

See Contract, 03.

2. Contract—Public work — Progress csti- 
> ales — Engineer's certificate — Derision bg 
succeeding engineer—Action for paginent on 
monthlg certificate.

Sec Contract, 100.

ARTIFICE.

See Fraud.

ASSESSMENT.

See Arbitrations — Assessment and 
Taxes—Damages—Municipal Corporation.

ASSESSMENT AND TAXES.

1. Appeals, 1-5.
2. Business Tax, 6-10.
3. Collection and Distress. 17-20.
4. Domicile, 27-29.
5. Drainage, 30-30.
0. Exemptions. 37-47.
7. Interest, 48.
8. Local Improvements, 40-58.
9. Sale of Lands, 59-01.

10. School Rates, 02-64.

1. Appeals.

1. Appeal from assessment—Judgment con
firming — Paginent under protest Dis judi
cata.]—.T.. having been assessed in ISOti mi 
personal property as a resident of St. John. 
N. K.. appealed without success to the appeals 
committee of the common council and then 
applied to the Supreme Court of New Bruns

wick for a writ of certiorari to quash the as
sessment, which was refused. An execution 
having been threatened he then paid the taxes 
under protest. In 1897 he was again assessed 
under the same circumstances, and took the 
same course with the exception of appealing 
to the Supreme Court of Canada from the 
judgment refusing a certiorari, and that court 
held the assessment void and ordered the writ 
to issue for quashing. .1, then brought an 
action for repayment of the amount paid for 
the assessment in 1890. Held, affirming the 
judgment of the Supreme Court of New Bruns
wick, that the judgment refusing a certiorari 
to quash the assessment in 189(1 was res judi 
cata against J.. and lie could not recover the 
amount so paid. Jones v. City of HI. John, 
xxxi., 32U.

2. Want of notice—Xcw objection tuken on 
<//-/» nl.

Bee No. 49, infra.

3. Business tax—Betting aside bg-law—Su
preme Court .let, s. ( y i—Jurisdiction.

Sec Appeal, 40.

4. Appeal—Jurisdiction—52 Viet. c. 37, s. 
2 (Z>. ) — Appointment of presiding officers - 
Count g Court judges—55 lief. c. -JS (Oaf.) — 
57 Viet. c. 5/. s. 5 (Ont.)—58 Fief. c. )7 
(Oaf.) — Construction of statute — Appeal 
from assessment—Pinal judgment—“ Court of 
last resort."

Bee Appeal, 114.

5. Appeal—Jurisdiction—Annulment of pro
cès-verbal—Mutter in eontrorersg.

Bee Municipal Corporation, 174.

2. Business Tax.

6. Foreign corporation — It ranch bank
Gross iu(omi 31 Viet ( \ .It. i |
L., manager of a foreign hanking corporation, 
having a branch in St. John, derived during 
the year 1875 an income of $40.000, but, su- 
tained losses in the bank's business beyond 
that amount. The hank, having mail" no gain, 
disputed the assessment under 22 Viet. c. 37 
31 Viet. c. 30: and 34 Viet. c. 18, on nil in
come of #40,000. Held, Henry, J.. dissenting, 
that under the Acts relating to rates and tax* 
in the City of St. John, foreign banking cor 
porntions doing business in St. John are liab 
to be taxed on the gross income received I . 
them during the fiscal year: and that L. had 
hiMMi properly assessed. Lawless v. Sulliru 
m . 117

[On appeal to the Privy Council the jmi
ment was reversed: 0 App. ('as. 373.1

7. Taxation within City of Halifax - 7
Fief. c. SO, s. Z—27 Viet. c. SI ( \.S.)—Bhn» 
not registered in Halifax.]—K. resided and I 
business in the City of Halifax, and owned 
ships always sailing abroad n it registered ' 
Halifax, and which had never visited the l‘ rt 
of Halifax. T’nder 37 Viet. c. 30. s. 1. and 7 
Vli - i 81. m I" 347. 361 (N.8 ). the
«essora in rating the property of K. indu ‘d 
the value of these vessels. Held, that the si ti
lling in question did not come within the mean
ing of the words “ whether such ships or ' 
sels he at home or abroad at the time of ns- - 
ment,” in said 347, and therefore were i at 
liable to be nss* <sed for city rates. Citg of 
Halifax v. Kenny, iii.. 497.
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8. St. Jo hn City Aaacaamcnt Act, 1S8J, 4~> , 
l i-1. o. 50 (N.B.) Chartered bank iaacaa-
ment on capital — Par value—Ileal and Per
sonal property- Payment Proteat H aivvr 
Quashing roll.]—Section 25, St. John City As
sessment Act of 1882. provides that all rates 
and taxes levied and imposed upon the city 
shall be raised by an equal rate upon the value 
of the real estate in the city, upon the personal 
estate of the inhabitants, and of persons 
deemed and declared to be inhabitants and resi
dents of the city, and upon the capital stock, 
income, or other thing, of joint stock com
panies, corporations, or persons associated in 
business, and after providing for the levying 
of a poll tax, " that the whole residue to be 
raised shall be levied upon the whole ratable 
property, real and personal, and ratable in
come, and joint stock, according to the true 
and real value and amount of the same as 
nearly as can be ascertained, provided that 
joint stock shall not lie rated above the par 
value thereof.” Section 28 provides that, “all 
joint stock companies and corporations shall 
lie assessed, under this Act. in like manner ns 
individuals ; and for the purposes of such as
sessment, the president, or any agent, or man
ager, of such joint stock companies shall be 
deemed and taken to lie the owner of the real 
and personal estate, capital stock and assets 
of such company or corporation, and shall he 
dealt with, and may lie proceeded against ac
cordingly." The president of the Bank of 
New Brunswick, was assessed, under the Act, 
on real and personal property of the bank, 
valued at $l,1<Nl,lHHt. The capital stock at the 
time of assessment was $1,000,000. and he 
offered to pay taxes on that amount which was 
refused. It was not disputed that the bank 
was possessed of real and personal property of 
the value assessed. The Supreme Court (N. 
B. I refused certiorari to quash the assessment 
123 X. B. Rep. ran. I //. Id. Fournier. J.. 
dissenting, that the real and personal property 
of the bank are part of its capital stock, and 
that the assessment could not exceed the par
value of sudi stock, namely. $1,000,000, The 
chamberlain may summarily issue execution 
for taxes not paid within a certain time after 
notice, and to avoid execution the bank paid 
the taxes under protest, lit IJ. that such pay
ment did not preclude them from afterwards 
taking proceedings to have the assessment 
quashed. Fr parte Le win, xi., 484.

IX Municipal tar — Itaihray — Statutory 
tintement—Departure from form—>2 Viet. c. 
27. *. /.?•'» ( A.It.) Appeal -Arbitrary rating.]

B.v 52 Viet. e. 27. s. 125 t N.B. i. the agent 
or manager of any joint stock company or 
corporation established out of the limits of the 
province who had an office in the City of St. 
John, N.B.. therefor, may lie assessed upon 
the gross and total income received for his 
principals with specified deductions therefrom 
and to enable the assessors to rate the com
pany. etc., the agent or manager is required 
on 1st May each year to furnish to the as- 
sc^urs a statement under oath in a form pre
scribed shewing the gross income for the year 
preceding and details of the deductions : and in 
event of neglect to furnish such statement the 
assessors may fix the rate according to their 
best judgment, and there shall he no appeal
...... such rate. The general superintendent
of the Atlantic division of the Canadian Paci
fic Railway has an office for the company in 
the city, and was furnished by the assessors 
with a printed form to fill up ns required by 
the Act, i. c. :—Gross and total Income received

for his company during the preceding year, as 
to which In- stated that no such income had 
been received and lie erased the clause, " this
amount has m>t I...h reduced or "tv set by any
loss." etc., the other items were not tilled in. 
This was handed to the assessors as the state
ment required, and they treated it as neglect 
to furnish any statement and rated the suiier- 
intviolent on a large amount as Income re
ceived. A rule for a certiorari to quash Re
assessment was refused. Held, reversing the 
judgment appealed from, Fournier and Tas
chereau. .1.1,. dissenting, that it was sullicieiitly 
shewn that the company had no income from 
its business in St. John liable to assessment ; 
that the superintendent was justified in de
parting from the prescribed form in order to 
shew the true state of the company’s business ; 
and that the assessors had no authority to dis
regard the statement furnished and arbitrarily 
assess the superintendent in any sum they 
chose without making inquiry into the business 
of the company as the statute authorizes. 
Held, that the provision that there shall be no 
appeal from an assessment where no state
ment is furnished only applies to an_ upfieal 
against over-valuation under C. S. N. B. c. 
loo, s. 00. and not to an appeal against the 
right to make any assessment. V/c/d, per 
Gwynne. J., that s. 125 of the Act. 52 Viet. c. 
27 (N.B. ». does not apply to railway com
panies. Timmerman V. City of St. John, xxi., 
091.

10. Insurance company — Act profits—De
posit with purent ment Statement to a sues- 
sors—Variance from form—52 Fief. c. 27, s. 
JJti (A.It.)]—Itv St. John City Assessment 
Law. 1889. 52 Viet. c. 27. s. 120. the agent or 
manager of any life insurance company doing 
business out of the province is liable to In- 
assessed upon the net profits made by him as 
such agent or manager from premiums received 
on all insurances effected by him : and to assist 
in assessment of such company, the agent or 
manager is required to furnish at a certain 
time in each year a statement under oath, in 
a prescrils-d form, setting forth the gross in
come and particulars of the losses and deduc
tions claimed therefrom, and shewing the rat
able net profits for the preceding year. By 
the form, deductions to lie made from the gross 
income consist of reinsurance, rebate, etc., 
actually paid and accounts paid on matured 
claims on policies issued by such agent or 
manager. In the form presented by the agent, 
there was no amount entered for deductions of 
the lnMer class, but instead thereof, an item 
was itv - ted. of ‘*75 per cent, of premiums 
deposited with government for protection of 
policy holders." which was an addition to the 
form. The statement shewed that the deduc
tions exceeded the gross income, leaving no 
net profits to Is- taxed. The assessors disre
garded the result shewn, and assessed the 
agent on net profits for the year. A rule niai 
for a certiorari to quash the assessment was 
obtained, in support of which it was shewn by 
affidavit that the amount required to lie de
posited with the Dominion Government was 
about 75 per cent, of the premiums received, 
and that the amount of such deposits from 
time to time returned to the company was np- 
plied for the benefit of policy-holders and 
formed no part of the income or profits of the 
company. The Supreme Court (N.B.» dis
charged the rule and refused to quash the as- 

! sessment on the grounds that the government 
deposit was part of the income of the company 
held in reserve for certain purposes and formed
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no part of the expenditure, and that the agent 
had no right to strike out certain requirements 
of the form prescribed and substitute different 
statements of his own. Held, reversing the 
judgment appealed from, Fournier and Tas
chereau, JJ.. dissenting, that the agent was 
justified in departing from the form to shew 
the real state of the business of the company, 
and the deposit was properly classed with the 
deductions, and the assessors had no right to 
disregard the statement and arbitrarily assess 
the company as they did.—Appeal allowed 
with costs. Cetera v. City of tit. John, (.’ass. 
Dig. (2 ed.) 5(1.

11. Assessment und taxes—Tax on railway 
—A ova Scotia Railway Act — Exemption— 
Mining company—Construction of railway by 
—R. S. A. .S’. (5 Ser.) c. 58.]—By It. S. N. 8. 
(5 ser. ) e. 53. s. 9, s. s. 30. the roadbed, etc., 
of all railway companies in the province is ex
empt from local taxation, By s. 1 the first 
part of the Act, from s. 5 to 33 inclusively, 
applies to every railway constructed and in 
operation, or thereafter to be constructed un
der the authority of any Act of the legislature, 
and by s. 4. part two applies to all railways 
constructed or to be constructed under the au
thority of any special Act, and to all com
panies incorporated for their construction and 
working. By s. 5. s.-s. 15, the expression “the 
company ” in the Act means the company or 
party authorized by the special Act to con
struct the railway. Held, reversing the deci
sion of the Supreme Court of Nova Scotia. 
Gxvynne, J., dissenting, that part one of this 
Act applies to all railways constructed under 
provincial statutes and is not exclusive of 
those mentioned in part two : that a company 
incorporated by an Act of the legislature as 
a mining company, with power “ to construct 
and make such railroads and branch tracks as 
might be necessary for the transportation of 
coals from the mines to the place of shipment, 
and all other business necessary and usually 
performed on railroads,” and with other 
powers connected with the working of mines 
‘‘and operation of railways." and empowered 
by another Act (49 Viet. c. 45 [N.S.] ) to hold 
and work the railway “ for general traffic, and 
the conveyance of passengers and freight for 
hire, as well as for all purposes and operations 
connected with said mines in accordance with 
and subject to the provisions of part two of 
c. 53, R. S. N. S. ( ; » ser... entitled ’Of Rail
ways,’ ” is a railway comprny within the 
meaning of the Act ; and that the reference in 
49 Viet. c. 145, s. 1, to part two does not pre
vent said railway from coming under the oper
ation of the first part of the Act. Interna
tional Coal Co. v. County of Cape Breton, 
xxii., 305.

12. Street railway — Contract — Municipal 
corporation — Taxes.] — By a by-law of the 
City of Montreal a tax of $2.50 was imposed 
upon each working horse in the city. By s. 1(5 
of the appellant’s charter it is stipulated that 
each car employed by the company shall he 
licensed and numbered, etc., for which the 
company shall pay “ over and above all other 
taxes, the sum of $20 for each two-horse car. 
and $10 for each one-horse car.” Held, affirm
ing the judgment of the court below, that the 
company was liable for the tax of $2.50 on 
each and every one of its horses. Montreal 
Street Ry. Co. v. City of Montreal, xxiii., 259.

13. Exemptions—Real property—Chattels— 
Fixtures—Gas pipes—Highway—Title to por
tion—Legislative grant of soil—11 Viet. c. 1-1

(Can.)—55 Viet. c. 48 (O.)—“Ontario As
sessment Act, 1802.” J—Gas pipes which are 
the proiwrty of a private corporation laid un
der the highways ut u city, are real estate 
within the meaning of the " Ontario Assess
ment Act. 1892,” and liable to assessment as 
such, as they do not fall within the exemptions 
mentioned in s. U of that Act. The enactments 
effected by the first and thirteenth clauses of 
the company's Act of incorporation (11 Viet, 
c. 14). opernted as a legislative grant to the 
company of so much of the land of the streets, 
squares, and public places of the city as might 
be found necessary to be taken and held for 
the purposes of the company, and for the con
venient use of the gas works, and when the 
openings where pipes may be laid are made ut 
the places designated by the city surveyor, as 
provided in said charter, and they are placed 
there, the soil they occupy is land taken ami 
held by the company under the provisions of 
the said Act of incorporation.—The proper 
method of assessment of the pipes so laid ami 
fixed in the soil of the streets, squares, and 
public places in a city ought to he separately 
in the respective wards, of the city in which 
they may be actually laid, as in the case of 
real estate. Consumers (las Co. of Toronto v. 
City of Toronto, xxvii., 453.

14. Municipal corporation — Railways - 
Taxation—By-laws—Construction of statute 
—Voluntary payment—Action en répétition- 
29 Viet. c. 57, s. 21 (Can.)—30 Viet. c. 57 
(Can.) j—The statute, 29 Viet. c. 57 (Can. ' 
consolidating and amending the Acts and Ordi
nances incorporating the City of Quebec, by 
s.-s. 4 of s. 21. authorizes the making of by
laws to impose taxes on persons exercising 
certain callings, “and generally on all trades, 
manufactories, occupations, business, arts, pro 
fessions, or means of profit, livelihood or gain, 
whether hereinbefore enumerated or not, which 
now or may hereafter be carried on. exercised 
or in operation in the city : and all persons by 
whom the same are or may be carried on. 
exercised or put in operation therein, either on 
their own account or as agents for others : and 
on the premises wherein or whereon the same 
are or may be carried on. exercised or put in 
operation.” Held, that the general words of 
the statute quoted are sufficiently comprehen 
sive to authorize the imposition of a business 
tax upon railway companies : and. further, 
that the power thus conferred might he validly 
exercised in the same general terms as those 
expressed in the statute. Held, per Strong. C.J.. 
that where taxes have been paid to a municipal 
corporation voluntarily and with knowledge of 
the state of the law and the circumstances un 
der which the tax was imposed, no action can 
lie to recover the money so paid from the 
municipality. Judgment of the Court of Queen’< 
Bench (O. R. 8 O. B. 240) affirmed. Cana
dian Pacifie It y. Co. v. City of Quebec; Grand 
Trunk lty. Co. v. City of Quebec, xxx.. 73.

15. Tax on ferries — Navigation—Jurisdic
tion of Montreal Harbour Commissioners - 
Double tax—39 Viet. c. 32 (Que.)

See Constitutional Law, 53.

10. Repair of roadway — Local improve 
ments—Termination of franchise.

See No. 50, infra.

3. Collection and Distress.
17. Notice of assessment—Alteration with

out notice by Court of Revision.]—The plain-
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tiffs, in 1874, being liable to assessment, were 
served by the assessors of a municipality .with 
a notice in the form prescribed by 82 Viet. c. 
36, s. 48 (Ont. i, as then in force, stating the 
amount of personalty, other than income at 
$2,500, but on the roll, ns finally revised by 
the Court of Revision, the amount was put 
down at $25,000, thereby changing, without 
further notice, the total value of real and per
sonal property and taxable income from $20- 
900 to $43,400. Held, reversing the Judgment 
appealed from (25 V. C. ('. Ie. 160; 2(i V. C. 
C. I*. 323) that the want of proper notice 
under the statute Invalidated the roll and that 
the rate calculated on the amount of the as
sessment so increased could not be collected. 
Nicholls v. Cutnming, i., 395.

18. Levy under execution—Void assessment 
—Arrest—Liability of municipal corporation 
—Damages.]—A collector of taxes who issued 
a warrant founded upon a void assessment and 
caused an arrest to be made, was guilty of 
trespass, and being at the time a servant of 
the municipal corporation, under their control 
specially appointed to collect ami levy the 
amount so assessed, the maximum of respon
deat superior applied, and a verdict in favour 
of the person aggrieved against both the .col
lector and (lie corporation was ordered to 
stand. Judgment of the Supreme Court of 
New Brunswick (20 X. B. Rep. 4791, re
versed. Ritchie, C.J., and Taschereau, J., 
dissenting. MeSorley v. City of St. John,
.i. 581.

19. Injunction — Prohibition — Municipal 
corporation—Assessment roll—Arts. 116, 7.'/(ia, 
Municipal Code (Que. )—Art. 10.11 C. V. P.— 
Costs.]—The county of H. made a triennial 
assessment roll in 1875, and in 187(1, without 
declaring that it was an amendment of the roll 
of 1875. the corporation made an increased 
assessment. The appellants, assessed upon 
both rolls took proceedings by requête libellée 
to have the new roll declared invalid, null and 
void, and for a writ of prohibition against the 
sale of their lands for delinquent taxes. The 
Superior Court directed, the issue of the writ 
restraining the defendants as prayed, but upon 
the merits, held the roll of 1876 valid as an 
amendment of the roll of 1875. The Court of 
Queen's Bench reversed this judgment on the 
merits, and held the roll of 1876 to be sub
stantially a new roll, and therefore null and 
void. On appeal to the Supreme Court, upon 
equal division of opinion the judgment ap
pealed from stood affirmed, but without costs, 
and it was Held, per Henry, Taschereau, and 
Gwynne, JJ.. affirming the Court of Queen's 
Bench, that the roll of 1870, not being a tri
ennal assessment roll, or an amendment of 
such a roll, was illegal and null, and that re
spondents were entitled to an injunction to 
restrain the corporation from selling their 
lands, and that the writ which Issued, whether 
nr not it was correctly styled “ writ of prohi
bition." was properly issued and should be 
maintained. — Per Ritchie, C.J.. and Strong 
and Fournier, JJ., that a writ of prohibition 
issued under art. 1031 C. C. P.. as was the 
writ issued in this case, will only lie to an 
inferior tribunal, and was, in the present case, 
im entirely inappropriate remedy. Coté v. 
Morgan, vii„ 1.

20. Rating lands — Name of occupier—-Dc- 
seription as to persons and property—C. S. 
.V. II. c. 109, s. 16—Several assessments in one

warrant — One illegal assessment — Warrant
vitiated.] flection 16 -if c. !<•". c. s. N. B.,
provides that '* real estate, where the assessors 
cannot obtain the names of any of the owners, 
shall be rated in the name of the occupier or 
person having ostensible control, but under 
such descriptions as to persons and property 
. . . as shall be sufficient to indicate the
property assessed, and the character in which 
the person is assessed." (i. died leaving a 
widow who administered to his estate and re
sided on the laud. The property was assessed 
for several years in the name of the estate of 
G.. and in 1878 it was assessed in the name of 
“ Widow G." Held, affirming the judgment 
appealed from, that the last assessment was 
illegal, as not comprising such description of 
persons and property as would be sufficient to 
indicate the property assessed, and the char
acter in which the person was assessed.— 
Where a warrant for the collection of a single 
sum for rates of several years, included the 
amount of an assessment which did not appear 
to be against either the owner or tin* occupier 
of the property; Held, affirming the judgment 
appealed from, that the inclusion of such as
sessment would vitiate the warrant. Flanagan 
v. Elliott, xii., 435.

21. Ontario Assessment Act — R. S. O. 
(1887) c. Mi—Construction of statute.— 
Arrears of taxes—Distress.]—The provisions 
of s. 135 of the Ontario Assessment Act (R. S 
O. (1887) c. 193) in respect to taxes on (lie 
roll being uncollectable, providing for what 
the account of the collector in regard to the 
same shall shew on delivery of the roll to the 
treasurer, and requiring the collector to fur
nish the clerk of the municipality with a copy 
of the account, are imperative.—Taxes on the 
roll not collected cannot be recovered by dis
tress in a subsequent year unless such arrears 
have accrued while the land in respect of 
which they were imposed was unoccupied. 
Judgment of the Court of Appeal (26 Ont. 
App. R. 459) affirming the judgment of the 
Divisional Court (30 O. II .161 affirmed. City 
of Toronto v. Caston, xxx., 390.

22. Voluntary payment—Pressure—Mistake 
—Répétition de l'indu.

See No. 49, infra.

24. Collection of taxes—Delivery of roll— 
Statute—Directory or imperative provision— 
55 l let. e. /**' (O.)

See Statute, 120.

25. Voluntary payment — Mistake — Con
struction of stutute—Business tux on railways.

Sec No. 14, ante.

26. Payment under protest—Appeal from 
assessment—Res judicata.

See No. 1, ante.

4. Domicile.

27. Ontario Assessment Act, R. S. O. (1887) 
c. MS, ss. 15, 65—Illegal assessment—Court of 
Revision—Business carried on in two munici
palities.]—Section 65 of the Ontario Assess
ment Act (R. S. O. [18871 c. 193) does not 
enable the Court of Revision to make valid an 
assessment which the statute does not author
ize.—Section 15 of the Act provides that 
“ where any business is carried on by a per-
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non in a municipality in which he does not 
reside, or in two or more municipalities, the 
personal property belonging to such person 
shall be assessed in the municipality in which 
such personal property is situated." -\V.. re
siding and doing business in Brantford, had 
ce •tain merchandise in London, stored in a 
public warehouse, used by other persons as 
well as W. lie kept no clerk or agent in 
charge of such merchandise, but when sales 
were made a delivery order was given upon 
which the warehouse keeper acted. Once a 
week a commercial traveller for W., residing 
in London, attended there to take orders for 
goods, including the kind so stored, but tin- 
sales of stock in the warehouse were not con
fined to transactions entered into at London. 
Held, affirming the decision of the Court of 
Appeal, that W. did not carry on business in 
London within the meaning of the said section, 
and his merchandise in the warehouse was not 
liable to he assessed at London. City of Lun- 
don v. Watt, xxii., 300.

28. Municipal assessment — Domicile — 
Change of domicile—Intention—59 Viet. e. G1 
< \ ./#*.» I l:y the St. John City Assessment 
Act (59 Viet. c. til l s. 2 " for the purposes of 
assessment, any p-rson having his home or 
domicile, or carrying on business, or having 
any office or place of business, or any occupa
tion. employment, or profession, within the 
City of St. John, shall be deemed . . an in
habitant and resident of the said city." J. 
carried on business in St. John as a brewer 
up to 1893, when he sold the brewery to three 
of his sons and conveyed his house and furni
ture to his adult children in trust for them all. 
lie then went to New York where he carried 
on the business of buying and selling stocks 
and securities having offices for such business 
and living at a hotel paying for a room in the 
latter only when occupied. During the next 
four years he spent about four months in each 
at St. John visiting his children and taking 
recreation. He had no business interests there 
but attended meetings of the directors of the 
Bank of New Brunswick during hi< yearly 
visits. He was never personally taxed in New 
York and took no part in municipal matters 
there. Being assessed in 1897 on personal 
property in St. John lie appealed against the 
assessment unsuccessfully and then applied for 
a writ of certiorari with a view to having it 
quashed. Held, reversing the judgment of the 
Supreme Court of New Brunswick, that as 
there had been a long continued actual resi
dence by J. in New York, and os on his appeal 
against the asseesment he had avowi bo Û 
fide intention of making it his home perman
ently or at least for an indefinite time, and 
his determination not to return to St. John 
to reside, he had acquired a new home or domi
cile, and that in St. John had been abandoned 
within the meaning of the Act. Jones v. City 
of St. John, xxx., 122.

29. Inhabitant of the City of St. John—Tax 
on land — Wife's separate properly—Incomi 
tax—Arrest—Damages.]—E.. a resident of St. 
John up to .Tune, 1877, went with his family 
to Nova Scotia. In 1878. fie returned to New 
Brunswick with his family, and leaving them 
in Portland, went to Boston in search of em
ployment, where he remained until 1880, em
ployed in business, and paid taxes there. 
Whilst E. was absent, his wife’s father gave 
her a lot of leasehold property in St. John. 
In the fall of 1878 she removed the family into

the city and resided on her property until 1' 
returned and lived with his wife. For tie 
taxes for 1879, assessed against him in respei r 
of his wife's property, and an income tax 
against himself. ImiiIi included in one asse»- 
ment, lie was arrested and imprisoned for tv 
days, when he paid under protest, and was re 
leased. In an action for false imprisonment 
lie obtained a verdict for $100.—The full.court 
set it aside, and granted a new trial, a major 
ty being of opinion that E. was constructive I > 
an inhabitant of St. John, and as such liabb 
to lie assessed, and that there ought to lie 
new trial, as it did not very distinctly appear 
that objections were taken at the trial. • r 
upon what the motion for a nonsuit was i.. 
depend. ID Id, that E. was not liable to a 
sessincnt. and that the verdict should stand 
A peal allowed with costs, /.'dira ids v. Uuyo, 
of St. John, Cass. Dig. (2 ed.) 48.

5. Drainage.
30. Drainage — Adjoining municipalities 

Finding outlet — Petition.] — In a drainai:- 
scheme for a single township, the work may In- 
carried into a lower adjoining municipality i r 
the purpose of finding an outlet without am 
petition from the owners of land in such ad
joining township to lie affected : hereby, anil 
such owners may be assessed for benefit, 
Stephen v. McUillicray ( 18 Ont. App. R. ÔP. i, 
and Aissouri v. Dorchester <14 O. it. 29V. 
distinguished. Township of Filiet v. Ilib ; 
Township of Fllicc v. Crooks, xxiii., 429.

31. Municipal by-law—Special asscssnn ni» 
—Drainage —- Powers of council as to addi
tional necessary works —• Ultra riris résolu 
tions—Fxecuted contract.]—Where a munii i- 
pal by-law authorized the construction of ,i 
drain, benefiting lands in an adjoining munici
pality which was to pass under a railway, 
where it was apparent that a culvert to earn 
off the water brought down by the drain and 
prevent the flooding of adjacent lands would 
lie an absolute necessity, the construction of 
such culvert was a matter within the provi
sions of s. 573 of the Municipal Act ( it. S o.
) 18871 c. 184), and a new by-law authorizing 
it was not necessary. Taschereau. J„ di" 
ing. The Canadian Pacific Hail inn/ Co 
The Township of Chatham, xxv., (108.

32. Intirmunicipal drainage—Initiation and
contribution—lly-law—Ontario Drainage I i t 
of ISf.l—Ontario Consolidated Municipal I»/, 
18/12.]—The provisions of the Ontario Munici
pal Act (55 Viet. c. 12. 590). that
drain construeted in one municipality is used 
as an outlet, or will provide an outlet for tin- 
water of lands of another, the lands in the 
latter so benefited may be assessed for their 
proportion of the cost, applies only to dr m< 
properly so called, and does not include . mi
nai watercourses which have been deepened or 
enlarged.—If a municipality constructing -nch 
a drain has passed a by-law purporting to 
assess lands in an adjoining municipality for 
contribution to the cost, a person whose land* 
might appear to In* affected thereby, or by any 
by-law of the adjoining municipality pr pok
ing to levy contributions toward the ee-r of 
such works, would be entitled to have -nch 
other municipality restrained from pa*' ng a 
contributory by-law or taking nnv step to
wards that end. by an action brought I fore
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the passing of such contributory by-law. 
Broughton v. (Jrcg and Elina, xxvii., 490.

33. Drainage works continued into adjoin
ing municipality—Lands and roads benefited— 
Surveyor’s report—Defective award.

See Drainage, 1.
34. Drainage — Extra cost of works—Re

pairs — Misapplication of funds — Intermuni- 
eipal works — Negligence — Damages — By
law — Re-assessment — R. S. O. (IS77) e. 
175—W Viet. c. IS (Ont.).

See Watercourses, 2.

35. Local improvements—Ontario Drainage 
Acts — Assessment of wild lands — “ Bene
fit “ Outlet liability "—“ Injuring liability" 
—Construction of statute.

• See Drainage, 7.

30. Intermunicipal works — Drainage—Re
moval of obstruction — Municipal Art. 1883. 
s. 570 (Ont.) — Municipal Amendment Act. 
1886, s. 22 (Ont.) — Report of engineer.

Sec Municipal Corporation, 90.

0. Exemptions.
37. Indian lands — Surrender — Crown 

grant — Sale of lands for taxes—Lists at
tached to warrant — ,12 Viet. c. 36. s. 128 
(O.i, R. S. O. (1877) e. 108, s. 150.)—In 
1857, a lot, forming part of a tract surren
dered to the Crown by the Indians, was sold, 
and in 1809, the Dominion Government issued 

isessnienis ■ n patent therefor to the plaintiff. In 1870,
« to ad‘h- I the lot. less two acres, was sold to one D. K..
•« * résolu ■ for taxes assessed and accrued due for 1804 
a munici* ■ to 1H09. who sold to defendant, and defendant 
lion of .1 ■ purchased the two acres at n sale for taxes
ig munici- ■ in 1873. The warrants for sale of the lands 
i railway, ■ were signed by the warden with the seal of the 
•t to carry ■ county, and authorized the treasurer “to levy 
drain and H upon the various parcels of land hereinafter 
mis would ■ mentioned for the arrears of taxes due there- 
,ruction of ■ on and set opposite to each parcel of land.” 
lh«- pruvi ■ and attached to these warrants were the lists 
(U. S. <*• ■ of lands to he sold, including the lands in

tuthori/m- I question. The lists and the warrant were 
., dis>' ■ pasted together by the whole length of the top. 

Co. ■ but the lists were not authenticated by the 
signature of the warden nor the seal of the 

— county. B.v the Assessment Act. 32 Viet. c. 
idtion ami ■ 3(5, s. 128 (0.5, the warden is required to re
liant/'1 W’t ■ turn one of the lists of the lands to be sold 
ieipal [el. ■ for taxes, transmitted to him, etc., to the 
■io Munici* ■ treasurer, with a warrant thereto annexed un- 
tlmt if •> ■ (1er the hand of the warden and seal of the

ity is used ■ county.—Held, affirming the judgment appenl- 
tlêt for the ■ cd from, (4 Ont. App. It. 159), Fournier and 
nds in the ■ Henry, JJ„ dissenting, that upon the sur- 
1 for their ■ render the lands became ordinary unpatented 
f to dr ni- ■ Grown lands, and upon being granted became 
•hide • i-i- ■ liable to assessment ; that the list and warrant 
ieeponed »v ■ may be regarded as one entire instrument and. 
let in g • udi ■ ns the substantial requirements of the statute 
■portin'- 10 ■ had been complied with, any irregularities had 
ûpality fer ■ been cured by It. S. O. ( 1877) c. 180, s. 150. 
diose lands ■ Church v. Fenton, v., 239.
, or by any ■
ity pr pos- ■ 38. School tax — Exemptions — Objects of
he ce-t ('f ■ incorporation — Educational institution — 
have such ■ Farm — Revenue—32 Viet. e. 16. s. 13 (Q.) — 
passing a ■ c. S. L. C. c. 15. ». 77 — .*/ Viet. c. 26 

i stev to- ■ ((j i ]—Action for .$808.50, school taxes on 
lght 1" f°re ■ property occupied by respondents as a farm,

in one municipality, the products of which, 
except a portion sold to cover working and 
cultivating, were consumed at the mother house 
in another municipality. Held, reversing the 
judgment appealed from, that as the property 
was not occupied by the respondents for the 
objects for which they were incorporated, but 
was held for reserve purposes, it did not come 
within the exemptions from taxation for 
school rates by 32 Viet. c. 1(5, s. 13. (Que.). 
Held, also, that said s. 13 does not. as regards 
exemptions, extend s. 77 of <•. 15 u. S. 1,. C., 
which has not been repealed, but which has 
been amended by the addition of 41 Viet. e.
*!. s. 2(5 (Que.). Commissaires d’Ecoles de 
St. Gabriel v. Les Saurs île la Congrégation 
de Notre Dame de Montreal, xii., 45.

39. Educational institution — C. S. L. C. 
c. 15—il Met. e. 6. s. 26 (Que.)—Art. 712 
Man. Code (Que.)—Exemption.]—Action 
for $408, taxes on property occupied and 
used as a private boarding and day school for 
girls, by defendant, who employed teachers, 
and had. on an average, for their education, 
as pupils, 85 girls j>er annum. The institution 
never received any grant from the plaintiff.— 
Held, Gwynne, J., dissenting, that the institu
tion was an educational establishment within 
the meaning of 41 Viet. c. (5. s. 2(5, (Que.), 
and exempt from municipal taxation. Wylie 
v. City of Montreal, xii., 384.

40. Lands leased to the Crown—Occupation 
for Crown purposes — Municipal taxation — 
Prerogative — Exemptions — 10-H Viet. e. 
17—23 Viet. c. 61, s. 58—C. S. L. C. e. ). s.
2—37 Viet. e. 51. s 237 (Que.)—Man. Code 
L. C. Art. 712—16 Viet. c. 21. s. IS. (Que.)] 
—The Dominion Government leased property in 
Montreal for the use of Her Majesty, with 
the condition that the government should pay 
all taxes and assessments which might be levied 
and become due on the premises during the 
term of the lease. The corporation sued the 
owners of the property for municipal taxes 
accrued during the time the property was so 
leased to and occupied by the government. On 
intervention filed by the Attorney-General of 
Canada praying that the action be dismissed; 
Held, reversing the Judgment appealed from. 
Strong, J., dissenting, that the property in 
question was exempt from taxation under C. 
S. L. C. c. 4. s. 2. Corporation of Quebec v. 
Lea y era ft, (7 Q. L. R. 56) distinguished. U« 
torncy-Ucncrul of Canada v. City of Montreal,

41. Exemptions—Railway bridge and rail
way track—'ft Viet. e. 2!). ss. 326. 327—In
junction— Extension of town limits — Navi
gable river—Powers of legislature—id »(• 
Viet, c. 62 (Q.) ]—Held, reversing the judg
ment appealed from i Founder and Tascher
eau. ,1,1.. dissenting) that the portion of the 
railway bridge built over the Richelieu river, 
and the railway track belonging to the com
pany within the limits of the Town of St. 
Johns, are exempt from taxation under 40 
Viet. c. 29, ss. 32(5. 327 (Que.), although no 
return had been made to the council by the 
company of the actual value of their real 
estate in the municipality. 2. That a warrant

1 to levy the rates upon such property for the 
years 1880-83. is illegal and void, and that a 
writ of injunction is a proper remedy to en
join the corporation to desist from all proceed- 

i ings to enforce the same.
, As to whether the clause in the Act of in- 
I corporation of the town extending the limits to
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the middle of the Richelieu, a navigable river, 
is infra vires of the Legislature of Quebec, 
the holding of the court below that it was 
infra vires was affirmed. Ventral Vermont 
Ry. Vo. v. Town of St. Johns, xiv., 288.

[This judgment was affirmed by the Privy 
Council. 14 App. Cas. 590.]

42. Municipal taxes—Special assessments— 
Exemption — -}/ Viet. c. li. s. 26 (Que.) — 
Educational institution Tax.]—Ity 41 Viet, 
c. 0. s. 20 ( tjue. I all educational houses or 
establishments which do not receive any sub
vention from the corporation or municipality 
in which they are situated are exempt from 
municipal and school assessments “ whatever 
may h<‘ the Act in virtue -t' which such assess
ments are imposed, and notwithstanding all 
dispositions to the contrary.” Held, reversing 
the judgment appealed from and restoring the 
judgment of the Superior Court ( M. L. R. 2 S. 
C. 2it51. Ritchie, C.J., dissenting, that the 
exemption from municipal taxes enjoyi 1 bj 
educational establishments under 41 Viet. c. 
0, s. 20, extends to taxes imposed for special 
purposes. i .y., the construction of a drain in 
front of their property.—l‘ev Strong, J. 
Every contribution to a public purpose im
posed by superior authority is a " tax.” 
Ecclésiastiques de St. Sulpiee v. Vit y of Mon- 
In at. xh . 390, l"7.

I The Privy Council refused leave to ap-

43. Manitoba added territory—Lunds of the 
V. P. Ry. Vo.—Exemptions from taxation— 
tirant from frown—Salt—Occupation.']—Ity 
the charter of the C. P. R.v. Co., the lands of 
the company in the North-West Territories, 
until they are either sold or occupied, are 
exempt from Dominion, provincial or munici
pal taxation for 20 years after the grant 
thereof from the Crown. Held, affirming the 
judgment appealed from. (7 Man. L. R. 11. 
that lands which the company have agreed to 
sell and ns to which the conditions of sale 
have not been fulfilled are not lands “ sold ” 
under this charter. And further, that the 
exemption attaches to lands allotted to the 
company before the patent is granted by the 
Crown.—Lands which were in the N. W. Ter
ritories when allotted to the company did not 
lose their exemption on becoming, afterwards, 
a part of the Province of Manitoba. Muni
cipality of Vornwallis v. Canadian Pacific Ry.

44. R. S. X. S. V) see. I c. 32, s. 52—Town 
of Dartmouth—City of Halifax—Exemption 
from fount y taxes.

See Mandamus. 1.

45. Crown lands—Beneficial interest—Ex
emption.

See Constitutional Law, 21.

40. Tax on railways—Mining company’s 
railway—R. S. A. S. (5 scr.) c. 53.

See No. 11, ante.

47. Sale of lands for delinquent taxes— 
Validating Act—Crown lands.

See No. 51, infra.

7. Interest.

tional law—B. N. A. Act, 1867, ss. 91, 92— 
Manitoba Municipal Act. 1886.

See Municipal Corporation. 2.

8. Local Improvements.

49. Frontage tax—Local improvements — 
Répétition de l'indu—Error of law—35 \ iet. 
e. 51 s. 192—Onus probandi—] oluntary pun 
meat — Notice — Actio condictio in debit i - 
Quashing roll.]—Under 37 Viet. c. 51. s. 192. 
the council of the City of Montreal, by reso 
lut ion. adopted a report recommending the 
construction of permanent sidewalks, with es 
limâtes indicating the quality and approximate 
cost of the work. The city, in 1877. caused 
the sidewalks to be mode, and assessed tin- 
cost according to frontage upon the pro 
prietors on each side of the streets, and ;i 
statement to be deposited with the treasurer 
for collection. It., an owner of real estate on 
these streets, did not object to the construc
tion of _the new sidewalk. On the 3rd Decem
ber. 1877. a few days after receiving a notice 
to pay within fifteen days certain sums, in de 
fault whereof execution would issue, she paid. 
Without protest. $949.25 : on the 29th October. 
1878. she paid a further sum of $438.90. and 
on the. 14th November. 1878, without notice, 
paid $700 on account of 1877 assessment. She 
afterwards sued the city, to recover the said 
sums as paid in error, believing the said 
assessment valid. Held, affirming the judgment 
of the court below. Henry and (Wynne. .1.1 , 
dissenting, that R. had failed, both in her al
legations and proof, to make out a case for tin- 
recovery of the assessment paid, either as a 
voluntary payment in ignorance of its illegal 
ity or as a constrained payment of an illegal 
tax. and that mere irregularities in the mode 
of proceeding to the assessment, although tin \ 
might, in a proper proceeding, have entitled 
the ratepayers to have had the assessment 
quashed, did not now entitle her to recover tin- 
amount back as a payment of a void assey
aient illegally extorted. 2. That the city coun
cil. in laying pavements in parts of the city 
only, the cost of which was to be paid by a- 
sossment according to the frontage of the re
spective properties, and not in proportion t<> 
the cost of the part laid opposite each prop
erty. were acting within the scope of the 
power conferred upon them by 37 Viet. c. 
51, s. 192. 3. That the objection founded <m 
the invalidity of the assessment for want of 
notice, not having been alleged nor relied on 
at the trial of the case, was irrelevant on this 
appeal. Bain v. City of Montreal, viii., 252.

50. Street railway company — Repair of 
roadway—Local improvements — Termination 
of franchise.]—A street railway company in 
Toronto was to be assessed in respect of re
pairs to the roadway traversed by the railway, 
as for local improvements, which, by the 
Municipal Act, constitute a lien upon the 
property assessed, but not a personal liability 
upon owners or occupiers after they have 
ceased to be such.—Held, that after the termi
nation of its franchise the company was not 
liable for these rates. City of Toronto v. 
Toronto St. Ry. Co., xxiii., 108.

51. Special tax—Ex post facto legitlat 
Warranty.]—Assessment rolls were made by 
the City of Montreal under 27 & 28 Viet. c. 
(10 and 29 & 30 Viet. c. 56, apportioning the 
cost of certain local improvements on lands

48. Arrears of taxes — Adding percentages 
—“ Interest ”—Legislative potccr—Constitu
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benefited thereby. One of the rolls was set 
aside and the other was lost. The corporation 
obtained power from the legislature by two 
special Acts to make new rolls, but in the 
meantime the property in question had been 
sold and conveyed. New rolls were made 
assessing the lands for the same improvements, 
and the purchaser paid the taxes, and brought 
suit en garantir to recover the amount from 
the vendor.—Held, affirming the judgment of 
the courts below. Gwynne, J., dissenting, that 
as two taxes could not both exist for the same 
purpose at the same time, and the rolls made 
after the sale were, therefore, the only rolls 
in force, no taxes for the local improvements 
had been legally imposed till after the vendor 
had ceased to be owner of the lands, and that 
she was not obliged by her warranty and 
declaration that taxes had been paid to reim
burse the purchaser for the payment ,of the 
special taxes apportioned against the lands 
subsequent to the sale. Banque Ville .17une 
v. Morrison, xxv., 289.

52. Municipal corporation — Assessment — 
Montreal harbour improvements—Widening 
streets—Construction of statute- 57 I iet. e. 
.57 (Que.)—52 1 «et. c. 79, s. 139 <<?nc.l]— 
A by-law passed in 1889 under the Quebec 
statute, r>2 Viet. c. 79. s. 139. provided for a 
special loan in aid of the Montreal harbour 
improvements, and appropriated $193,709 
thereof for the construction of a tunnel with 
approaches as shewn on a plan annexed from 
Craig street, in a line with Beaudry street to 
the tunnel, passing by the side of W.'s land, 
and subsequently a resolution was passed to 
open, alongside the open-cut approach, a high 
level roadway to give communication from 
Craig street to Notre-Dame street, on the sur
face of the ground. These works constituted, 
in fact, an extension of Beaudry street, from 
the line of Craig street, 77 feet in width, of 
which 42 feet constituted an open-cut ap
proach to the tunnel and the remainder, the 
high-level roadway, as shewn on the plans, 
this prolongation being 42 feet wider than 
Beaudry street. The resolution provided that 
a portion of the expense should be paid bv the 
parties interested and benefited as for local 
improvements made by the “ widening " of 
Beaudry street. Upon proceedings to quash 
the assessment, the Superior Court held that 
it was authorized and legalized as an “ exist
ing roll,” by the Act. .r>7 Viet. c. 57. s. 1. 
(Que.), and this judgment was affirmed by the 
Court of Review. Held, reversing the deci
sion of both courts below, that notwithstand
ing the reference therein to “ existing rolls." 
tin- application of the latter Act should be re
stricted to the cost of the "widening” only 
of the streets therein named in cases where 
there were, at the time of its enactment, exist 
lag rolls prepared by the commissioners fixing 
the limits for that purpose, and these words 
could not have the effect of extending the na
ture and character of such works so as to in
clude works manifestly forming part of the 
harbour improvement scheme and chargeable 
neainst the special loan. White v. City of 
Montreal, xxix., 077.

it”. Municipal institution—expropriation— 
Local improvement ■— Hating in proportion to 
benefit—Trivial objections first taken in appeal 
- 5? Viet. c. 79. ss. 209, 213. 2f.1 ( Que. \ —.5 j 
1 iet. c. 78. *. 2 (Que. ) —.5.5 <( .56 Viet. c. 49. *. 
22 (Que.)—57 Vict. e. .57 (Que. >1—Where a 
statute for the widening of a street directs 
that part of the cost shall lie paid by the

owners of property bordering on the street, the 
apportionment of the tax should be made upon 
a consideration of the enhancement in value 
accruing to such properties respectively and 
the rate levied in proportion to the special 
benefit each parcel has derived from the local 
improvement. — Where an assessment roll 
covering over half a million dollars has been 
duly confirmed without objection on the part 
of a ratepayer that his property has been too 
highly assessed by a comparatively trivial 
amount, he cannot Ik* permitted afterwards to 
urge that objection la-fore the courts upon an 
application to have the assessment roll set 
aside. Judgment appealed from i (7. It. 9 (). 
R. 1421 reversed ; judgment of the Superior 
Court. (Q. R. 15 S. ('. 43 1 restored; Gwynne, 
J., dissenting. City of Montreal v. Bélanger,

54. Itepair of streets—Pavements —Assess
ment on property owner—Double taxation— 
2i Met. e. dll (A ..S. I —53 Met. e. tit), s. /.J 
(A.S.)

Bee Municipal Corporation, 172.

55. .1/11 n ici pal corpora t io n—B y-Ia w—Assess- 
ment — Jjoeal improvement — Agreement with 
owners of property—Construction of subway 
—Benefit to lands.

Bee Municipal Corporation. 120.

50. Municipal corporation — Highway — 
Private way — Widening street — Local im
provement—Bpccial assessment.

Bee Res Judicata, 12.

57. Appeal—Expropriation of lands—Local 
in 1 pro vein en ts—Eu 111 re righ Is.

Bee Appeal, 51.

58. Municipal corporation — Expropriation 
—Widening streets — Assessments—Excessive 
valuation—52 Viet. c. 79, s. 228 (Que.)

Sec Municipal Corporation, 128.

9. Sale of Lands.

59. Halifax Assessment Act,- 1883—Lien— 
Priority—Mortgage made before statute—Con
struction of Act—Healing clauses—Evidence 
— Curing irregularities — Xoticc—Land tax 
sales.] — The Halifax City Assessment Act, 
1883. made taxes assessed on real estate a first 
lien thereon except as against the Crown.— 
Held, affirming the judgment appealed from. 
(21 X. S. Rep. 155, 279, sub nom. Cogswell 
v. HollandK that such lien attached on a lot 
assessed under the Act in preference to a 
mortgage made before the Act was passed.— 
The Act provided that in case of non payment 
of taxes assessed upon any lands thereunder 
the city collector should submit to the mayor 
a statement in duplicate of lands liable to he 
sold for such non-payment, to which the mayor 
should affix his signature and the seal of the 
corporation : one of such statements should 
then he filed with the city clerk and the other 
returned to the collector with a warrant an
nexed. and in any suit or other proceeding re
lating to the assessment on any real estate 
therein mentioned, any statements or lists so 
signed and sealed should be received as con
clusive evidence of the legality of the assess
ments, etc. In a suit to for<-< lose a mortgage 
on land which had been sold for taxes under 
the Act the legality of the assessment and sale
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was attacked.—llcld, per Strong. Taschereau, 
and Gwyuue, JJ., that to make this provision 
operative to cure a defect in the assessment 
caused by failure to give a notice required by a 
previous section it was necessary for defen
dants to shew, affirmatively, that the state
ments had been signed and sealed in duplicate 
and tiled as required by the Act, and the pro
duction and proof of one of such statements 
was not sufficient.—Per Ritchie. C.J., and 
Patterson, J.. that it was sufficient to produce 
the statement returned to the collector signed 
and sealed as required, with the warrant an
nexed, and in the absence of evidence to the 
contrary it must he assumed that all proceed
ings were regular and that the provisions of 
the statute requiring duplicate statements hud 
been1 complied with. — The Act also provided 
that the deed to a purchaser of lands sold for 
taxes should be conclusive evidence that all 
the provisions with reference to the sale had 
been complied with.—Held, per Strong, Tas
chereau and G Wynne. JJ., that this provision 
could only operate to make the deed available 
to cure defects in the proceedings connected 
with the sale and would not cover the 
failure to give notice of assessment required 
before the taxes could be imposed. —- Per 
Ritchie, C.J., and Patterson, J., that the deed 
could not be invoked in the present case to 
cure any defects in the proceedings, as it was 
not delivered to the purchaser until after the 
suit commenced ; therefore a failure to give 
notice that the land was liable to be sold for 
taxes, which notice was required by the Act, 
rendered the sale void. O'Brien v. < oyswcll, 
xvii., 420.

<10. Levy of rut en—liy-lair— Tax sale—Irrc- 
(julur proceedings— I alidating acts — Nullity 
—Crown lands—Exemptions—l ict. e. l(i, 
h. 7 (Man.)—51 I ict. c. 27, s. 58 (Man.)]— 
Lands in Manitoba assessed for 1880-81, were 
sold in 1882 for unpaid taxes. The statute 
authorizing the assessment required the muni
cipal council, after the final revision of the 
assessment roll in each year, to pass a by-law 
for levying a rate on all real and personal 
property mentioned in said roll, but no such 
l>y law was passed in either ivs" or 1881. 
The lands so assessed and sold were formerly 
Dominion lands which were sold and paid for 
in 1870. but the patent did not issue until 
April, 1881. The patentee sold the lands, and 
after the tax sale a mortgage thereon was 
given to R. who sought to have the tax sale 
set aside as invalid. 45 Viet. c. 1(1, s. 7 
(Man.) provides that every deed made pur
suant to a sale for taxes shall be valid, not
withstanding any informality in or preceding 
the sale, unless questioned within one year 
from its execution, and 51 Viet. c. 27. s. 58 
( Man. I provides that “all assessments hereto
fore made and rates struck by the munici
palities are hereby confirmed «and declared 
valid and binding upon all persons and cor
porations affected thereby.” — Held, affirming 
the judgment appealed from. ((» Man. L. It. 
5(551. Patterson. J., dissenting, that the 
assessments for the years 1880-81 were illegal 
for want of a by-law, and the sale for taxes 
thereunder was void. If the lands could be 
taxed the defect in the assessments was not 
cured by 45 Viet. c. 10. s. 7, or by 51 Viet. c. 
27. s. 58. which would cure irregularities, but 
could not make good a deed that was a nullity, 
as was the deed here.—Held, per G Wynne, J., 
Patterson, J.. contrn. that the patents for the 
lands not having issued until April. 1881. the 
taxes accrued while the lands were vested in 
the Crown, and exempt from taxation.—Held,

per Strong, J., following McKay v. Crysler, 
(3 Can. S. C. It. 430), and O'Brien v. Cogs
well, (17 Can. S. C. It. 4201, that the opera
tion of 45 Viet. c. 10, s. 7 (Man. I, is restricted 
to curing defects in sale proceedings as distin
guished from proceedings in assessing and levy
ing the taxes which led to the sale. Whelan 
v. ltyan, xx., 05.

01. Sale of land for delinquent taxes— 
Arrears—Nullity—32 l ict. c. dti, s. 135.

See Sale, 99.

10. School Rates.

02. County of Halifax—School rates—Lia
bility of Town of Dartmouth — Assessing 
present ratepayers for previous year—Manda
mus—Jurisdiction.\—The Town of Dartmouth 
is not liable to contribute to the assessment for 
the support of schools in the municipality of 
the County of Halifax. Ritchie, C.J., dissent 
ing.—If so liable, a writ of mandamus could 
not issue to enforce the payment of such con
tribution as the amount of the same would be 
uncertain and difficult to be ascertained.—Tin- 
ratepayers of 18811 could not be assessed for 
school rates leviable in previous years. 
Per ltitehie, C.J., dissenting, that only the City 
of Halifax is exempt from such contribution, 
and the Town of Dartmouth is liable, Dart
mouth v. The Queen, xiv., 45.

Sec 9 Can. S. C. R. 509 ; 5 Russ. & Geld. 
311, and Cass. Dig. (2 ed. ), 285, 515,

03. Exemption from taxation—Educational 
institution—Revenue from farm.

See No. 38, ante.

04. By-law — Exemption from municipal 
rates—School taxes.

See By-law, 6.

ASSIGNMENTS.

1. Fraudulent Conveyances and Pbefeu-
i (ft ee, 1-12.

2. Mortgages and Securities, 13-19.
3. Effect of Assignments Generally, 2o-

1. Fraudulent Conveyances and Prfffr-

1. Power to sell on credit — Fraudulent 
preference—R. S. O. (1877), v. 118, s. 2- \ - 
An assignment for benefit of creditors provided 
that the assignee should, as soon ns convenient, 
collect all outstanding credits, sell the real and 
personal property assigned, by auction or 
private contract, ns a whole or in portions, for 
cash or on credit, and genera fly on such terms 
and in such manner as he should deem best or 
suitable, having regard to the object of these 
presents. No fraudulent intention of defeat
ing or delaying creditors was shewn.- Held. 
affirming the judgment appealed from (S Ont. 
App. R. 4021, that the authority to sell upon 
credit did not. per se. invalidate the deed, and 
it could not on that account be impeached as 
a fraudulent preference within the Act. R. S. 
O. (1877) c. 118, s. 2. Slater v. Badennch. 
x., 290.
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2. Setting oxide deed — Right of action — 
Assignee—Voluntary assignment—Arts. 13. 10 
C. C. P.—Pleading.']—In the absence of a 
statutory title to sue as representing creditors, 
such as is conferred hv bankruptcy and insol
vency statutes, an assignee in trust for credi
tors r;m only enforce i ic same rights as the 
person making the assignment to him could 
have enforced; therefore the defendant could 
not by a plea in his own name ask to have a 
conveyance, made by the debtor to the plain
tiff. prior to the assignment under which de
fendant claimed, rescinded or set aside as 
fraudulent against creditors.—The nullity of a 
deed should not Is* pronounced without putting 
all the parties to it en cause en déclaration de 
jugement commun.—Semble, The plaintiff, l>e- 
ing a second purchaser in good faith and for 
value, acquired a valid title to the property in 
question which he could set up even against 
an action brought directly by the creditors. 
Hurland v. Moffatt, xi., 7<i. Note. Overruled 
in Porteous v. Rcynur, (13 App. Vases 120).

3. For benefit of creditors—Fraudulent pre
ference — Statute of Elizabeth — Resulting 
trusts—Unreasonable conditions.] -An assign 
ment for benefit of creditors provided for dis
tribution of assets by the assignee as follows : 
1. To pay i-ertain named creditors in full ; 2. 
if sufficient assets remained after such pay 
ment, to pay certain other named creditors in 
full, or, if the assets should not be sufficient, 
to distribute the same pro rata among such 
second preferred creditors : 3. To divide the 
remaining assets among all creditors not pro 
ferred in equal proportions according to their 
respective claims, and, 4. To pay the balance 
remaining after distribution to the assignor. 
The deed required all creditors executing it to 
release the assignor from any and every claim 
of tlie executing creditor against him, and pro
vided that the assignee should not be liable to 
account for more money and effects than he 
should actually receive, nor lie responsible for 
any loss or damage to the trust, except such as 
should happen through his own wilful neglect. 
In an action to set aside the deed; Held, 
a Hi rilling the judgment appealed from, (20 X. 
S. Hep. 11)4 i. (1 wynne and Patterson. J.F.. dis
senting, that the deed was one to which it was 
unreasonable to except unpreferred creditors 
to become parties, and therefore, and because 
it contained a resulting trust in favour of the 
debtor, it was void under the statute, 13 Eliz, 
o. fi. Whitman v. Union Rank of Halifax, 
xvi.. 4It).

1 For benefit of creditors—Preferences—R.
,v. V. S. e. 02. ss. ). 5. 10—Chattel mortgage— 
Statute of Elizabeth — Fraud.] — Though an 
assignment contains preferences in favour of 
certain creditors, yet if it includes, subject to 
such preferences, a trust in favour of all the 
assignor’s creditors it is “ an assignment for 
the general benefit of creditors ’’ under s. 10 of 
the Nova Scotia Itills of Sale Act (It. S. N.
S. c *121, and does not require an affidavit of 
iioiiu fid es. Durkce v. Flint (10 X. S. Rep. 
4*71. approved and followed : Archibald v.
Il h I d( g ( IS (’an. S. It. lltii. distinguished.
- A provision in an assignment for the security 
and indemnity of makers and indorsers of 
paper not due, for accommodation of the 
debtor, does not make it a chattel mortgage 
under s. of the Act, the property not being 
redeemable and the assignor retaining no in
terest in it.—An assignment is void under the 
Statute of Elizabeth as tending to hinder or 
delay creditors if it gives a first preference to |

I a firm of which the assignee is a member, and 
provides for allowance of interest on a claim 
of the said firm until paid, and the assignee is 

; permitted to continue in the same possession 
and control of the business as In* previously 
had. though no one of these provisions taken 

| by itself would have such effect.—A provision 
that “ the assignee shall only be liable for such 
moneys as shall come into his hands as such 
assignee, unless there be gross negligence or 
fraud on his part,” will also avoid the assign
ment under the Statute of Elizabeth.- Author
ity to the assignee not only to prefer parties 
to accommodation paper, but also io pay all 
" costs, charges and expenses to arise in con
sequence ” of such paper is a budge of fraud. 
Kirk v. Chisholm, xxvi., 111.

5. Debtor and creditor—Payment by debtor 
— Appropriation — Preference — It. S. (f. 
(1887), c. 12).]—A trader carrying on business 
in two establishments, mortgaged both stocks 

i to It. as security for indorsements on a 
! composition with his creditors, and for ad

vances in cash and goods to a fixed amount. 
The composition notes were made and indorsed 
by 11., who made advances to an amount con
siderably over that stated in the mortgage. A 
few months after the mortgagor was in default 
for the advances, and a portion of overdue 
notes, and there were some notes not matured 
and It. consented to the sale of one of the mort
gaged stocks, taking the purchaser’s notes in 
payment, applying the amount generally in 
payment of his overdue debt, part of which 
was unsecured. A few days after It. seized 
the other stock of goods covered by his mort
gage. and about the same time "the sheriff 
seized them under the execution, and shortly 
after the mortgagor assigned for benefit of 
creditors. An interpleader issu.' between it. 
and the execution cr ditor resulted in favour 
of B„ who received, out of the proceeds of the 
sale of the goods, under an order of the court, 
the balance remaining due on his mortgage. 
Horsfall v. lioisseau (21 Ont. App. It. Iki3l. 
The assignee of the mortgagor then brought an 
action against ('. to recover the amount repre
senting (lie unsecured part of his debt which 
was paid by the purchase of the first stock, 
which payment was alleged to be a preference 
to It. over the other creditors.— Held, affirm
ing judgment appealed from (23 Ont. App.

! It. 2.301. that there was no preference to It. 
within It. S. O. [1H87] «•. 124. s. 2: that bis 
position was the same as if his whole debt 
secured and unsecured had been overdue, and 

i there had been one sale of both stocks of goods 
! realizing an amount equal to such debt, in 
I which case he could have appropriated a por

tion of the proceeds to payment of his se- 
! cured debt, and would have had the benefit of 
I the law of set-off as to the unsecured debt 
j under s. 23 of the Act; and that the only 
l remedy of the mortgagor or his assignee was 

by redemption before the sale, which would 
have deprived It. of the benefit of such set
off. Stephens v. lioisseau, xxvi., 437.

0. Assignment for benefit of creditors—Pre
ferred creditors- -Honeys paid under voidable 
assignment—Liability of assignee—Statute of 
Elizabeth—Hindering and delaying creditors.] 
—In an action to have a deed of assignment 
for the benefit of creditors set aside by credi
tors of the assignor, on the ground that it is 
void under the Statute of Elizabeth, neither 
moneys paid to preferred creditors nor trust 
property disposed of in good faith by the 
assignor, or persons claiming under him can
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lie recovered, nor cnn persons holding under i 
the deed lie held personally liable for moneys 
or property so received by them. Cox v. Wor- | 
rail i lid X. S. Hep. 3tMl ). (piestioned. Taylor \ 
v. Cummings, xxvii., 5811.

7. Assignment for benefit of creditors — 
Fraudulent preference — Hribery—Promissory 
note—Illegal consideration—Xu llit y—< 'osts. ] 
—A secret arrangement whereby the provisions 
of the Code of Civil Procedure respecting equal 
distribution of the assets of insolvents are de
feated and advantage given to a particular un
secured creditor is a fraud upon the general 
body of creditors notwithstanding that the 
agreement for the additional payment may be 
made by a third person who has no direct in
terest in the insolvent's business. A promis
sory note given to secure the amount of the 
preferences payable under such an arrange
ment is wholly void.—An agreement for a pay
ment to an inspector of an insolvent estate to 
influence his consent to an arrangement which 
is not for the general benefit of the creditors is 
a bribe which is. in itself, sufficient reason to 
adjudge the transaction, to induce which it was 
given, corrupt, fraudulent and void. Hrigltum 
v. Banque Jacques-Cartier, xxx., 420.

8. Pressure by ereditors—Criminal process 
—Stifling criminal charge—Extortion.

Se< Duress, l.

0. For benefit of ereditors—II. S. (). ( 18811 
c. Id A. s. Ü—Preference — Pressure—Criminal
liability.

Sec Fraudulent Conveyances, 1.

10. Book debts—Insolvent debtor—Fraud
aient preference.

Sec Fraudulent Preference, 5.

11. Expected profits—Statute of Elisabeth 
—Assets exigible in execution—Pressure.

See Fraudulent Preferences. 10.

12. Insolvency — Preference — Payment in 
money—Cheque of third party—B. S. (J. c. 
194, «• 3.

See Fraudulent Preferences. 11.

2. Mortgages and Securities.

13. Right of action—Conveyance subject to 
mortgage — Obligation to indemnify—Assign
ment of—Principal and surety — Implied con
tract.!—The obligation of a purchaser of mort
gaged lands to indemnify his grantor against 
the personal covenant for payment may be 
assigned even before the institution of an ac
tion for the recovery of the mortgage debt, 
and, if assigned to a person entitled to 
recover the debt, it gives the assignee a direct 
right of action against the person liable to 
pay the same. Maloney v. Campbell, xxviii.,

14. Banking—Collateral security—R. S. C. 
c._ 120. Schedule “ C ”—.5.1 Viet. c. 31, ss. Ilf, 
7Ô—Renewals.]—An assignment made in the 
form “ (’ ” to the " Hank Act ” as security for 
a bill or note given in renewal of a past due 
bill or note is not valid ns a security under 
the seventy-fourth section of the “ Hank Act.” 
The judgment of the Court of Appeal for On
tario (24 Ont. App. R. 152). affirmed. Bank 
of Hamilton v. Halstead, xxviii., 235.

15. Assignment for benefit of creditors — 
Registration—Defective jurat — R. S. A". 8. 
(5 ser. ) c. 92—Chattel mortgage.

See Bill of Sale, 1.

1*5. Assignment in trust for creditors—Prior 
chattel mortgage—Possession of goods—Deli

See Chattel Mortgage, 11.

17. Mortgage—Loan to pay off prior en
cumbrance — Interest — Assignment of mort 
yogi Purchasi of equity <>] redemption 
Accounts.

See Mortgage. 04.

18. Mortgage—Leasehold premises — Terms 
of mortgage—Assignment or sub-lease.

Sec Mortgage, 20.

10. Mortgage—Assignment of equity—Cove
nant to indemnify—Assignment of covenant 
Right of mortgage on covenant in mortgage.

Sec Mortgage, 2.

3. Effect of Assignments Generally.

20. Assignment for benefit of creditors- 
Creditor attacking trust deed—Right to parti 
eipate in benefits.)—A creditor is not bebarml 
from participating in the benefits of an assign 
ment in trust for the general benefit of credi
tors, by an unsuccessful attempt to have such 
deed set aside as defective. Gardner \. 
Klapfer, xv., 300.

21. Assignment for benefit of creditors—/#> 
script ion of property—-Change of possession 
R. 8. (). c. 119, ss. 5. 23—Interpleader—Out. 
Judicature .1 et. ss. 28. 3.5—Appeal—Company 
—Powers.]—The decision of a judge of tin* 
High Court of Justice (which by s. 28, Jiul. 
Act, is the decision of the court I on an inter 
pleader issue to try the title to property taken 
under execution on a final judgment in the 
suit in which it is issued, is not an interlocu 
tory order within the meaning of that expr. . 
sion in s. 35, Jud. Act. or if it is, it is su h 
an order as was appealable before the passing 
of that Act, and in either case it is appealable 
now to the Court of Appeal for Ontario.— An 
assignment by the directors of a joint stock 
company of all the property of the compatn t<> 
trustees for the benefit of creditors is not ultra 
vires of such directors, and does not require 
special statutory authority or the formal 
assent of the whole body of shareholders.
Q a are. Is such an assignment within the provi
sions of the Chattel Mortgage Act of Ontario. 
R- S. O. c. 119?—Where such an assignment 
was made, and the property formally handed 
over by the directors to the trustees, who ik 
possession and subsequently advertised and 
sold the property under the deed of assign
ment: Held, that if the assignment did ' hip 
within the terms of the Act its provisions v re 
fully complied with, the deed being duly regis
tered and there being an actual and con
tinued change of possession as required In s. 
5.—In such deed of assignment the property 
was described as “ all the real estate. lands, 
tenements and hereditaments of the aid 
debtors (company I whatsoever and win . so- 
ever. of or to which they are now seized or 
entitled, or of or to which they have any . mate, 
right or interest of any kind or description, 
with the appurtenances, the particulars of
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which are more particularly sot out in the ! 
schedule hereto, and all and singular the per
sonal estate and effects, stock in trade, 
goods, chattels, . . . and all other the
personal estate and effects whatsoever and 
wheresoever, whether upon the premises where I 
the debtors’ business is carried on or elsewhere, 1 
and which the said debtors are possessed ! 
of or entitled to in any way what- I 
ever.” The schedule annexed specifically desig- I 
natod the real estate and included the foundry, i 
erections and buildings thereon erected, 
and all articles such as engines, etc., in or j 
upon said premises.—Held, that this was a 
sufficient description of the property intended 
to be conveyed to satisfy It. S. O. c. Hi), s. 
23: .Mid all v. Wolff I 13 8. It. 1301,
approved and distinguished. The judgment ap
pealed from 113 Ont. App. It. 7 I, was affirm
ed. Horry v. Wliitiiiff, xiv., 317». Note.—48 
Viet. c. 30, s. 12. was passed since this deci-

22. Transfer of mortgage — Assignment of 
rights under policy—Signification of transfer

Art. 1571 C. C.—liight of actio».]—In the 
Province of (Quebec, an assignment of rights 
under a policy of insurance is ineffectual un
less signification thereof has been made in com
pliance with the provisions of article 1371 of 
the Civil Code.- A mortgagee of insured 
premises to whom payment is to be made in 
case of loss '* as his interest may appear ” 
cannot recover on the policy when his mort- 
guge has been assigned and he has ceased to 
have any interest therein at the time of the 
loss. Uucrin v. Manchester Assurance Com- 
yany, xxix., 139.

23. Assignment of chose in action—Suit by 
assignee—.Notice to debtor—It, S. N. 8. (■', 
«•r.i v. ss. ,155. 357.]—It. S. -V S. (4 ser. I 
c. 94, s. 355, authorizes the assignee of a 
chose in action in certain cases to sue thereon j 
in the Supreme Court as his assignor might 
have done, and s. 37>7 provides that before such 
action is brought a notice in writing, signed by 
the assignee, his agent or attorney, stating the 
right of the assignee and specifying his de- , 
miind thereunder, shall be served on the party j 
to be sued. Pursuant to this section the as- , 
signee of a debt served the following note :—
" I'ictou, Nov. 21st. 1878. Alex, tirant. Esq. : 
Ailmr. Estate of Alexander McDonald, de
ceased.—Dear Sir.—\ou are hereby notified in 
accordance with c. 94 of the Revised Statutes, 
s. 337, that the debt due by the above estate to 
Finlay Thompson has been assigned by him to 
Alexander D. Cameron, who hereby claims pay
ment of twelve hundred dollars, the amount of 
the said debt so assigned to him. S. 11. i 
Holmes, Att’y. of Alex. D. Cameron.—Held, 
affirming the judgment appealed from (23 N. 
S. Rep. 50). that the notice was a sufficient 
compliance with the statute. Urant v. Cam- 1 
cron, xviii., 710.

24. Lien for costs—Costs of execution crcdi- I 
tor Construction of statute—AS 1 id. e. 2<i. s. \ 
9-VI Viet. c. 25. *. I—It. .S'. O. (1887) c. 12!,.
i, !>.]—Under 48 Viet. c. 20. s. 9 (Ont.), as 
amended by 49 Viet. c. 25. s. 2. an assignment 
for ihe general benefit of creditors has pre- 
vedence of executions not completely executed 
hy payment subject to the lien of any execu
tion creditor for his costs where there is but 
one execution in the sheriff's hands, or <-f the 
creditor who has first placed his execution in 
the sheriff’s hands when there are more than 
one.—l/eld, tiwynne and Patterson. JJ„ dis

senting. that the lien created by this statute 
is not confined to the costs of issuing the execu
tion, but covers all the costs of the action.— 
Judgment appealed from ( Hi Ont. App. It. 
311) affirmed. Clarkson v. ltyan, xvii., 251.

25. Partnership — Judicial abandonment — 
Dissolution —Composition—Subrogation—Con
fusion of rights—Compensation—Arts. 722 and 
778 c. c. /<]—A partner in a commercial firm 
which made a judicial abandonment was in
debted to the firm at the time of the abandon
ment in a large amount overdrawn upon his 
personal account. Subsequently lie made and 
carried out a composition with the creditors of 
the firm and. with the approval of the court, 
the curator transferred to him, by an assign
ment in authentic form, “ all the assets and 
estate generally of the said late firm,” . . .
"as they existed at the time the said curator 
was appointed.” At the same time the credi
tors discharged both him and his partners from 
all liability in respect of the partnership. 
1/eld. affirming the decision of the court below, 
that the effect of the judicial abandonment was 
to transfer to the curator not only the partner
ship estate, but also the separate estates of 
each partner as well as the partners' individual 
rights as between themselves.—Held, reversing 
the decision of the court below. Strong. (\J., 
and Taschereau..I.. dissenting, that the iv ign- 
ment of the estate by the curator and the dis
charge by the creditors, taken together, had 
the effect of releasing all the partners from the 
firm debts, but vested all the rights which had 
been transferred by the abandonment in the 
transferee personally and could not revive the 
individual rights of the partners as between 
themselves, and that in consequence any debt 
owing by the transferee to the partnership at 
the time of the abandonment became extin
guished by confusion. McLean v. Stewart,

20. Fraudulent preference—Clause in deed 
—Authority to sell on credit.

See No. 1, ante.

27. Insolvent Act of 1875—Default in ac
count in g—8 u reties.

Sec Insolvency, 0.

28. Policy of insurance—Transfer to mar
ried woman—Locus standi of assignee—Art. 
183 C. C.

Sec Insurance, Life, 3.

29. Deed of composition—Execution—Rati
fication—Discharge—Estoppel.

See Debtor and Creditor, 5.

30. Equitable assignment — Evidence—At- 
taehment by garnishment.

Sec Estoppel. 8.

31. Insurance against fire—Condition of 
policy—Fraudulent statement—Proof of fraud 
—Presentation—Assignment of policy—Fraud 
by assignor.

Sec Insurance, Fire, 07.

32. Assignment for benefit of creditors — 
Judicial abandonment — Subrogation—Confu
sion of rights—Compensation—Arts. 772 and

1 778, C. C. P.—Composition and discharge.
Sec Partnership, 6.
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33. Chattel mortgage—Mortgager in posses
sion—Negligence—It ilful default—Sale under 
powers—“ Slaughter sale ’’—Practice—He co- 
cut ion of assignment.

See Sale. 40.

34. Assignment of debt—Confidential rela
tions—Knowledge of bookkeeper.

Sec Principal and Agent, 23.

35. Assignment of lease — Mortgage—Dis
charge—Abandonment of security.

See Lease, 0.

30. Assignment for benefit of creditors— 
Composition and discharge—Release of debtor.

Sec Partnership, 42.

37. Assignment for benefit of creditors— 
Lease—forfeiture — Company—Shareholder 
—Personal liability under covenant—Waiver.

See Landlord and Tenant, 3.

38. Money paid—Voluntary payment—In
solvency of debtor — Action by assignee —

See Payment, 3.

ATTORNEY.

1. Power of attorney—Authority to settle 
and adjust claim—Right to receive award.]— 
A crew of sailors claiming salvage from the 
owners of a vessel picked up at sea gave a 
power of attorney to P. authorizing him to 
tiring suit or otherwise settle and adjust any 
claim which they might have for salvage ser
vices. etc. Held ndinning the local judge in 
admiralty, that P. was not authorized to r< 
ceive payment of the sum awarded for salvo 
or to apportion the respective shares of 
sailors therein. Taschereau. J„ took no pari 
in judgment, entertaining doubts as to the 
jurisdiction of the court to hear the appeal. 
Churchill v. McKay —In re "The Quebec," 
XX.. 472.

2. Lien for costs—Money in court—Sub-col
location—Opposition en sous ordre—Art. 753 
V. C. P.

See Opposition, 10.

3. Compromising client—Agreement not to 
uiipcal—Estoppel.

Sec Appeal, 412.

4. Admission — Jurisdiction of Supreme

Sec Appeal, 178.

And see Bar—Mandatory—Power of At
torney—Principal and Agent—Solicitor.

ATTORNMENT.

See Mortgage.

AVERAGE.

See Insurance, Marine.

AVEU JUDICIAIRE.

Dividing admission, art. 231, C. C. P. 
Set Evidence, 219.

AVOIDANCE OF CONTRACTS.

Sec Contract—Debtor and Creditor—Dn 
ess — Fraudulent Conveyances 
Fraudulent Prefere nces—Mi stak e .

AWARD.

Sec Arbi ations.

BAIL.

Capias — Special bond — Exoncrctur 
Parlies.

Sec Appeal. 3.

BAIL BOND.

See Bond.

BAILIFF.

'Hon petition — Preliminary objection* 
— vice of petition — Itailiff's return
C examination — Production of copy

■ ' -■ 56 rf 7S C. C. P.]—A return by a baili Ï
at he had served an election petition I 
iving true copies, “ duly certified,” with li
lting member is a sufficient return. It m. I 

lot slate by whom the copies were certified. 
Counsel for the person served will not be al
lowed to cross-examine the bailiff as t.. m- 
contents of the copies served without prodn< 
ing them or laying a foundation for second.u> 
evidence. Ileauhurnois Election Case, x v i. 
232.

BAILMENT.

1. Consignment of goods against supplie* ad
vanced — Sale of fish in storage — Right in 
hold for unpaid purchase money — Pari d< 
livery — Warehouseman's lien — Trore> . | 
Appellant was supplying S., who was . 
tieeted with the fishing business, and win. in 
return sent him all his fish, to be sold .md 
proceeds jilaeed to credit of account. In Oc
tober, 1877, S. forwarded in the usual manner 
77 bbls. herring and 230 bids, mackerel, and 
in November personally sold nil the fish, in
cluding the mackerel, to II.. when some were 
delivered, leaving 230 bbls. in appellant’s store, 
and in part payment received a note for *1 
000 at four months, which he transferred to 
appellant on general account. It. became in
solvent, and respondent, as assignee, brought 
an action of trover to recover the 230 bids, 
of mackerel. After issue joined, the appellant 
proved against the estate of It. on the note 
and received a dividend. The Chief Justice at 
the trial gave judgment for plaintiff and found 
that the plaintiff had knowledge that the fish 
were included by the insolvent in his state
ment of assets and made no objection to th"
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assignee or creditors.—Held, Strong. ,T.. dis
senting. that ns the appellants had failed to 
prove any right of property in themselves, the 
respondent had as against them a right to 
immediate possession : that S. had not stored 
the fish by way of security for a debt due by 
him, and as the appellants had knowledge that 
the fish were included by the insolvent in his 
statement of assets, to which statement they 
made no objection, but proved against the 
estate for the whole amount of the note, and 
received a dividend thereon, they could not 
now claim the fish or set up a claim for lien 
thereon. Troop v. Hart, vii., 512.

2. Bill of lading — Conditions — Carriage 
by connecting lines — Delivery — Loss after 
transit—Warehousing—Notice of claim.

See Railways, 3.

3. Fraudulent appropriation — Unlawful 
receiving — Simultaneous Acts,

See Criminal Law, 13. -

4. Common carriers — Express company — 
Receipt for money parcel — Conditions pre
cedent — Notice of claim — Pleading—Money 
counts — Special pleas.

Sec Carriers, 12.

5. Carriers — Shipping — Chartered ship— 
Perishable goods — Excepted perils — Tran
shipment — Obligation to tranship — Repairs 
— Reasonable time.

Sec Carriers, 7.

6. Construction of contract — Agreement to 
secure advances Sali Plcdgi Delivery 
of possession — Arts. Jjft'i, 10.IÔ, 102(i. 1027, 
1472. 147i. 1402, 1004c, C. C. — Bailment to 
manufacturer.

See Contract, 214.

BANKRUPTCY.

Sec Insolvency.

BANKS AND BANKING.

1. Cheques and Orders, 1-3.
2. Deposits, 4-0.
3. Discounting Bills, etc., 7-10.
4. Mistake, 11.
5. Principal and Agent, 12, 13.
0. Securities for Loans, etc., 14-29.
7. Set-off, 30, 31.
8. Sureties, 32 34.
0. Transfer of Shares, 35.

10. Winding-up, 30-47.

1. Cheques and Orders.

1. Cheque payable at future date—Powers of 
manager—Acceptance—Discount in course of 
business.]—In 1881 G., having business trans
actions with the Exchange Rank, agreed with 
C., president and manager of the bank, that in 
lieu of further advances, the bank would ac
cept his cheque made payable at a future date.

, On 19th October, 1881. G. drew a cheque on 
■ the Ex? linage Bank, and after having it ac

cepted as follows : "Good on 19th February. 
1882. T. Craig, president.” got the cheque dis
counted by the People's Bank, and deposited 
the proceeds to his credit in the Exchange 
Bank. This cheque was renewed on 23rd May. 
presented at the Exchange Bank and paid. 
Thereupon another cheque for the same 
amount was accepted in the same way and 
discounted by the People’s Bank on 7th Sep
tember, 1883. At the time of the suspension 
of payment by the Exchange Bank, the Peo
ple’s Bank had in its possession four cheques 
signed by G. and accepted by T. Craig, Pre
sident of the Exchange Rank, which were sub
sequently presented for payment and duly 
protested. The total of these cheques was 
$(it!,< 129.94. and one of them, dated 7th Sep
tember, 1883, for $31.1 HHi, was a renewal of 
the cheque the proceeds of which had been paid 
to the credit ol' <«. in the Exchange Bank.— 
On action for 8iiti.920.ti4 on the four cheques, 
the Exchange Bank pleaded, inter alia that < '. 
had not acted within the scope of his duties 
and within the limits of his powers, and that 
the bank had never authorized or ratified his 
acceptance of G.’s cheques. -lit Id, per Ritchie. 

i C.J.. and Fournier and Henry. J.T.. affirming 
the judgment appealed from (M. L. It. 3 (). 

i B. 232». (Strong. Taschereau and G Wynne. 
•TJ., contrai, that under the circumstances the 
Exchange Bank was liable for the acceptance 
by their president and manager of G.’s cheques 
discounted by the People's Bank in good faith 
and in due course of business. Excliangt 
Bank■ of Canada v. People's Hank, 23 C. L. 
.1. 801 ; Cass. Dig. (2 ed.» 70.

2. Payment of cheques — Joint payees — 
Indorsement by partner — Estoppel.

See Partnership, 10.

3. Marked cheque — Fraudulent alteration 
' —Recovery of money paid by mistake.

See No. 11. infra.

2. Deposits.

4. Insolvent bank—Liquidation — Deposit 
after suspension.]—A person who makes a de
posit with a bank after its suspension, the de
posit consisting of cheques of third parties 
drawn on and accepted by the bank in ques
tion. is not entitled to be paid by privilege the 
amount of such deposit. Ontario Bank v. 
Chaplin ; in re Exchange Bank of Canada, 
xx., 152.

5. Deposit for special purpose — Promissory 
note — Misapplication of funds— New trial- - 
Evidence — Verdict.]—S. Bros, effected _ a 
composition under the Insolvent Act of 1875. 
for thirty-three and one-third per cent. By 
deed of composition and discharge the insol
vents covenanted to pay the composition in 
four payments, and to give each creditor notes 
for the several payments falling due 4th No
vember, 1879. 4th May. 1877, 4th November. 
1877, and 4th May. 1878.—The first notes 
were to he secured by the indorsement of II. 
and D. and all the notes were to be further 
secured by the assignee holding in trust as 
security real estate, which formed part of the 
assets.—The notes were given, and the first 
series paid, except two held by the Ontario
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Bank.—The gross composition was $11,- 
1)31.89 ; each instalment being $2,982.97. The 
two unpaid notes for $200.84, and $1.030.30 
were charged at maturity to the account of 8. 
B. in the bank, and a renewal taken from them 
with the same indorsers for two months, the 
original notes being cancelled. The note was 
three times again renewed, always with the 
same indorsers, for 20. 10 and 30 days, the 
last due 1st May. 1877. for $1310.97. In 1870,
S. B. being unable to meet the composition 
payments, applied to the trust and loan com
pany for a loan of $9,000—and subsequently 
for an additional $3,imn>—on the security of 
their real estate, which the company agreed 
to advance. The firm of S. C. iV G., solicitors 
(of which plaintiff was the senior partner I 
was employed by the company to see that title 
was made satisfactory, and complete the loan. 
A mortgage for $9.090 was executed and 
registered in 1 )eeemlier. 1870. and a mortgage 
of $T>,000 was given in March. 1877. The title 
was found vested in the assignee as security 
for the composition notes, and It became ne
cessary to pay the whole composition and to 
obtain from the assignee a reconveyance to S. 
B. to protect the title of the company, as mort
gagees, before the loan could be carried out. 
Plaintiff was instructed to purchase or pay all 
the notes unpaid, and for that purpose, on 
3rd May, 1877, the company, inclosed two 
cheques to plaintiff for $8,399.90 and $4,- 
780.70. with direction to pay the notes falling 
due the following day. On 4th May plaintiff 
deposited in the bank the following cheque :

•• Ottawa. May 4th. 1877.
“ The Canadian Bank op Commerce.

“ Pay Manager Ontario Bank or order $4,- 
300 to purchase composition notes of S. B. for
T. and L. Co. of Canada.

Stewart, Chrysler & Gormully." 
which was indorsed by the manager : “ Credit 
8. B. composition account. ( Sd. i J. II. \\\, 
Mgr." The second instalment of composition 
notesjdue on that day, with the note for $1.- 
310.97, was paid and charged against this de
posit. The bank manager who held the one 
note then three days overdue, and at whose 
office all the notes falling due that day were 
payable, had lieen assured by S. B. in the 
previous October or November that the over
due note should be the first thing paid out of 
the loan they had then in cpntemplntion, and 
lie was therefore prepared to find that that 
note was being provided for. II., bookkeeper 
for 8. B.. had been their agent in procuring 
that note to be held in expectation of payment 
from the loan and did not know that the loan 
was to pay the latter notes only, and he had 
that very day a statement shewing notes to 
the amount of $4,KM) to be paid, including 
the $1,310.97 note. But while the manager 
and II. were thus depending on having this 
particular note paid, the plaintiff was ignorant 
of its existence.—As soon as plaintiff became 
aware that the note had been charged to this 
account he protested against the right of the 
defendant to do so. lie afterwards paid in 
other moneys to meet the third and fourth in
stalments, and at last In- signed the formal 
continuation of his account, required by some 
banks when the customer's cheques are re
turned to him. This was an oversight and 
was corrected by a tender of the note in ques
tion, and a demand of the money.—This ac
tion was instituted to recover the $1,310.97, 
and at the trial the only question left to the 
jury was :—“Was this $1,310 a composition

note or was it not? Was it a composition note 
of 8. B.?" And the jury was directed that if 
it was not such, the bank was not justified in 
charging it against the deposit of $4.300, and 
the plaintiff entitled to recover. The jury 
found for plaintiff for $1,303.30; the judge 
reserving leave to move to enter nonsuit. De
fendants obtained a rule niai to shew cause 
why the verdict should not be set aside ami 
a new trial had or a nonsuit pursuant to 
leave reserved, or why a new trial should not 
be had, on the ground that the verdict was 
contrary to law and evidence, and against the 
weight of evidence. Judgment made absolute 
the rule aud ordered that the verdict be set 
aside and a new trial had without costs, on 
the ground that the note was a composition 
note and that the only question left to the 
jury, being whether this note was or was not 
a composition note, and the jury, having found
a verdict for the plaintiff, must have I... .. of
the opinion that it was not, and consequently 
the finding of the jury was contrary to the 
evidence.—The Court of Appeal for Ontario 
allowed an appeal with costs, and directed 
that the rule should be discharged with costs, 
on the ground that the question as to whether 
the note in question was a composition note 
or not was immaterial, and that there was no 
evidence proper to leave to the jury on behalf 
of defendants, and the defence set up was 
not maintainable in law upon the undisputed 
facts in evidence.—Held, affirming the judg
ment appealed from (Ritchie, C.J.. doubting, 
and Gwyune. J., dissenting), that the deposit 
was for the specific purpose of meeting the 
notes due that day, and the manager was not 
authorized to apply the money to take up the 
note in question, and there was no ratification 
by plaintiff of his act. The whole case being 
before the court on undoubted evidence it was 
unnecessary to refer it to another jury. Per 
Gwynne, J. The case having lieen tried only 
upon a question wholly irrevelant as to whether 
the note in question was a composition note 
or not, and nothing else having been submit
ted to the jury, the verdict was the resdlt of 
a defective proceeding and there was a total 
miscarriage which could only be rectified by 
a new trial.—The Supreme Court of Canada 
has been given by special statute juris
diction in its discretion to order a new 
trial if the ends of justice may seem to 
require it. although such new trial may be 
deemed necessary upon the ground that 
the verdict is against the weight of evi
dence—that is to say, upon a ground for 
which it would have been competent for the 
court of first instance in the mere exercise of 
its discretion to have ordered a new trial. But 
that the court should prevent a trial, which 
the court of first instance had thought lit to 
order, purely in the exercise of its discretion
ary power, is an assertion of jurisdiction 
which is wholly beyond the powers vested in 
the Supreme Court of Canada. Appeal dis
missed with costs. Ontario Haul; v. Stewart, 
Cass. Dig. (2 ed.) 571.

t$. Deposits — Special account — Agency— 
Payment — Art. ll^J C. C.

Sec Principal and Agent, 20.

3. Discounting Bills, etc.

7. Agent's excess of authority — Dealings 
contrary to instructions — Liability to bank—
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Discounting for hia own accommodation ■— 
Parties on accommodation paper.']—K., agent 
of a bank and also a member of a business 
firm, procured accommodation drafts from a 
customer of the bank which he discounted as 
such agent, and without indorsing the drafts, 
used the proceeds, in violation of his instruc
tions from the head office, in the business of 
his firm. The firm, having become insolvent, 
executed an assignment in trust of all their 
property by which the trustee was to pay “ all 
debts by the assignors or either of them due 
and owing or accruing or becoming due and 
owing ” to tin1 said bank as first preferred 
creditor and to the makers of the accommoda
tion paper, among others, as second preferred 
creditors. The estate not proving sufficient to 
pay the bank in full a dispute arose as to the 
accommodation drafts, the hank claiming the 
right to disavow the action of the agent in 
discounting them and appropriating the pro
ceeds in breach of his duty as creating a debt 
due to it from his firm, the makers claiming 
that they were really debts due to the bank 
from the insolvents. In a suit to enforce the 
carrying out of the trusts created by the as
signment—Held, affirming the Supreme Court 
(N.S. ). Clwynne. J.. dissenting, that the drafts 
were “ debts due and owing ” from the Insol
vents to the bank and within the first prefer
ence created by the deed.—Per Iiitchie. C.J.. 
K. procured the accommodation paper for the 
sole purpose of borrowing the money of the 
bank for his firm and when the firm received 
that money they became debtors to the bank 
for the amount. — Per Strong and Patterson. 
JJ. The agent being bound to account to the 
bank for the funds placed at his disposal, he 
became a debtor to the bank, on his authority 
being revoked, for the amount of these drafts 
as money for which he failed to account. 
Whether or not the bank had a right to elect 
to treat the act of the agent as a tort was not 
important as in any case there was a debt due. 
—Per Gwynne, J. The evidence does not estab
lish that these drafts were anything else than 
paper discounted in the ordinary course of 
banking business, as to which the bank had 
its recourse against all persons whose names 
appeared on the face of the paper and were 
not obliged to look to any other for payment. 
Merchants Bank of Halifax v. 1Vhidden, six., 
53.

8. Company—Bills of exchange and promis
sory notes—Discount by president—Credit to 
company's account — Payments out to com
pany's creditors—Liability of com pan, pan 
note given without authority—Bona fidcs.] — 
Where the president of an incorporated com
pany made a promissory note in the company's 
name without authority, and discounted it with 
the company’s bankers, the proceeds being 
credited to the company's account and paid 
out by cheques in the company’s name to its 
creditors whose claims should have been paid 
by the president out of the funds which he had 
previously misappropriated, the bankers, who 
had taken the note in good faith are entitled 
to charge the amount thereof at maturity 
against the company’s account.—.lodgment of 
the Court of Appeal for Ontario (23 Ont. 
App. II. GO), affirmed. Bridgewater Cheese 
Factory Co. v. Murphy, xxvi., 443.

0. Collateral security—Assignment—“ Bank 
I cl,” Sc*. “ C."

See No. 20, infra.

10. Bills and notes — Conditional indorse
ment—Principal and agent — Knowledge by 
agent—Constructive notice—Deceit by bank 
manager.

See Principal and Agent, 34.

4. Mistake.

11. Itccovery of money paid by mistake— 
Marked cheque—Fraudait nt alteration —Pay
ment by third party — Liability for loss — 
Kegligcnee.]—A person dealing with others is 
under no duty to take precautions to prevent 
loss to the latter by the criminal acts of third 
persons and the omission to do so is not. in 
itself, negligence in law.—B. having a small 
account in the Bank of II. had his cheque for 
$5 marked “good.” and altering it to ifôtlO, 
had it cashed by the Imperial Bank. The 
same day it went through the clearing house 
and was paid by the Bank of II. to the Im
perial Bank. The error was discovered next 
day by the Bank of II.. and repayment demand
ed from the Imperial Bank and refused. The 
Bank of II. brought action to recover from the 
Imperial Bank $4110. overpaid on the cheque. 
Defendant contended that the note as presented 
to be marked good was so drawn as to make 
the subsequent alteration an easy matter, and 
the plaintiff's act in marking it in that form 
was negligence which prevented recovery.— 
Held, affirming the judgment appealed from 
(27 Ont. App. It. 500). which affirmed that 
at the trial (.31 O. R. 100), that there was 
nothing in the circumstances to take the case 
out of the rule that money paid by mistake 
can be recovered hack, and the Bank of II. 
was therefore entitled to judgment. Imperial 
Bank of Canada v. Bank of Hamilton, xxxi., 
344. Affirmed by Privy Council ( 11003] A. 
C. 40.

5. Principal and Agent.

12. Principal and agent—Agent's authority 
—Representation by agent—Principal affected 
by—Advantage to other than principal— 
Knowledge of agent—Constructive notice.]— 
Where an agent does an act outside of the ap
parent scope of his authority, and makes a re
presentation to the person with whom he acts 
to advance the private ends of himself or some 
one else other than his principal, such repre
sentation cannot be called that of the princi
pal.—In such a case it is immaterial whether 
or not the person to whom the representation 
was made believed the agent had authority to 
make it.—The local manager of a hank having 
received a draft to be accepted, induced the 
drawee to accept by representing that certain 
goods of his own were held by the bank as 
security for the draft.—In an action on the 
draft against the acceptor; Held, affirming 
the decision of the Supreme Court of New 
Brunswick, that the hank was not bound by 
such representation ; that by taking the benefit 
of the acceptance it could not be said to adopt 
what the manager said in procuring it. which 
would burden it with responsibility instead of 
conferring a benefit; and that the knowledge 
of the manager with which the bank would be 
affected should be confined to knowledge of 
what was material to the transaction and the 
duty of the manager to make known to the 
bank. Richards v. Bank of Xova Scotia, 
xxvi.. 381.
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13. Advance* by lank—Payment to release 
In/1 in thee*—Security taken in name of third

See No. 17, infra.

C. Securities for Loans, etc.

14. Transfer of hypothec—The Banking Act 
—31/ Viet. c. 5, s. 1/0—Advances on real estate 
—X till it y,] — It. transferred a hypothec mi 
real estate to the hank, as collateral security 
for a note which was discounted and the pro
ceeds placed at B.V credit on the day 
of the transfer. In an action against 
the assignee of the insolvent estate of the 
mortgagee to set aside a prior hypothec. 
Held, affirming judgment appealed from 
( 1 I>or. Q. It. 3T»7), that the transfer to 
the hank was not given to secure a past debt, 
hut to cover a contemporaneous loan, and was. 
therefore, null and void, as being a contraven
tion of the Hanking Act. 34 Viet. c. 5, s. 40. 
Bank of Toronto v. Perkins, viil., 603.

15. The Banking Act—It. S. C. e. 120. s. 53
et scq.—Warehouse receipts—Parol aqrenncnt 
—Surplus Irts. 10 It W81, 0 C Privileged 
Lien.) — The hank took warehouse receipts 
from IT. as collateral for commercial paper dis
counted in the ordinary course of business, and 
having a surplus from the sale of goods repre
sented by the receipts, after paying debts for 
which they were immediately pledged, claimed 
under parol agreement to hold that surplus in 
payment of other debts due by II. II. having 
become insolvent, a creditor brought action 
claiming that the surplus must lie distributed 
ratably among the general body of creditors. 
II. was not made party to the suit. Held, af
firming the court of Queen’s Bench, that the 
parol agreement was not contrary to the pro
visions of the Banking Act, and that, after the 
goods were lawfully sold, the money that re
mained. after applying the proceeds of each 
sale to its proper note, could properly be ap
plied by the bank under the terms of the pa ml 
agreement. (Ititchie, doubting, and
Fournier, J., dissenting).—Per Taschereau, J. 
That II. ought to have been made party to 
the suit. Thompson v. Molsons Bank, xvi., 
664.

16. Bank stock pledged to another bank as 
collateral security—Bank Art. 3'/ Viet. <■. 5, 
s. 1/0—1/2 I tcZ. c. 1/5, s. 3—Exchange Baux 
charter—35 Viet. c. 51 (/),)—1/3 Viet. c. 22, 
s. 8—1/t! Viet. c. 20. ss. 0 d 10—Arts. 1!)70. 
1013, 1015 C. C. — Loss of thing pledged— 
lteslitution.1—The Exchange Bank in advanc
ing money to F. on the security of Merchants 
Bank shares caused them to be assigned to 
their managing director and an entry made in 
their books that he held the shares on behalf 
of the hank as security for the loan. The 
hank subsequently credited F. with the divi
dends accruing thereon. Later on the manag
ing director pledged these shares to another 
bank for his own personal debt and absconded. 
Held, affirming the judgment appealed from 
(M. L. It. 7 Q. B. 11), that upon repayment 
by F. of the loan, the Exchange Bank was 
bound to return the shares or pay their value. 
—The prohibition to advance upon security of 
shares of another bank contained in the 
amendment to the general Banking Act applies 
to the bank nhd not to the borrower.—Per 
Patterson, J. Assuming that the subsequent

amendment of the general Rank Act for
bade the taking rf such security by any bank, 
the amendment did not alter the charter of the 
Exchange Bank, under which it had power to 
take the shares in question in Its corporate 
name as collateral security.—To take such 
security may have become an offence against 
the banking law, punishable from the begin
ning ns a misdemeanour and subject to a pe
cuniary penalty, but it was not ultra vires. 
The declaration of art. 14 C. that prohi
bitive laws import nullity has no application 
to such a case. Exchange Bank v. Fidelia 
xix., 278.

17. Advances — Security in name of third 
person—Prête-nom—Lien on shares—Claim in 
insolvency — Mal-administrat ion—Interest 
Commencement of proof in writing—Payments 
to release hypothecs—Evidence—Accounts.] — 
In 1875 the plaintiff. Lamoureux, became in
solvent and made an assignment of his estate to 
one Auger, an official assignee. The claims filed 
against the estate amounted in all to the sum of 
$93.105.78 of unprivileged debts, and $895.02 
of privileged debts. Among other claims was 
one by the Bank of St. Johns, defendant, sworn 
to by L’Ecuyer, their cashier, on 5th Febru 
ary. 1876. for $41,431.41. and it was stated 
tluit the bank held no security except certain 
shares owned by the plaintiff of the stock of 
■aid bank, valued at $18.000. The claim wat 
based entirely upon promissory notes, eighteen 
of which, amounting to $11.788.71. had not 
then matured, the remainder being overdue. 
A large number of these notes, amounting to 
$24.500.. were indorsed by the cashier, who 
held a hypothec on property of plaintiff to the 
extent of $30,000 to secure him against his 
said indorsements. -Plaintiff compounded for 
twenty-five cents in the dollar, and the defend
ant, the Bank of St. Johns, was placed on his 
dividend sheet for the amount of the alleged 
unsecured debt. viz.. $23.431, the composition 
on which would be $5,857.86. Plaintiff, not 
having the amount required to pay the compo
sition to his creditors, in all $24,173.63. en
tered into negotiations with defendant Molleur 
to procure it. The extent and nature of the 
negotiations form the subject of the presen I 
contention. They resulted in the execution of 
a deed dated 16tli May. 1876, between plain
tiff. his assignee, and Molleur, whereby it was 
recited that plaintiff had received from Molleur 
$-’5.251.55 to pay the composition and to m 
cure repayment of this sum, with a bonus <>f 
$4,1 H)0, one of the considerations of the ad
vance. At plaintiff's request the assignee 
thereby assigned and transfered to Molleur all 
the property belonging to the plaintiff. Mol 
leur was also to be paid the costs and ex 
penses connected with the administration of 
the property, and continued to deal with the 
property of plaintiff until 1879. when plain
tiff brought this action, alleging the a boxe 
facts, and further that at the time of the exe
cution of the deed of 16th May. 1876, Molleur 
was acting as prête-nom or locum tenais of 
the other defendant, the Bank of St. John 
that the bank and not Molleur had advam I 
the $25.251.55 mentioned in the deed : thaï 
though it had been agreed between plaintiff 
and Molleur that only the $25.251.55. with a 
bonus of $4,000. should be paid to the bank, 
and upon such payment being made Molleur 
should re-transfer to plaintiff the property re
maining in his possession. Molleur had ...... .
fully paid to the bank the claim against 1 is 
estate in full, and had also so improjierly man
aged the estate as to cause plaintiff consider-
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able loss. Plaintiff asked that Molleur should 
render an account of his administration, tint 
the bank might bo declared to he equally re
sponsible with Molleur. who should be hold to 
be merely the locum tenens of the bank, th.it 
defendants jointly should be obliged to repay 
to him the balance of moneys which they had 
received, after paying the amounts which were 
authorized by the deed of Kith May, 187(5, and 
that Mol jour should also he obliged to re-assign 
to plaintiff tb.* balance of the plaintiff’s pro
perty then unsold.—In the course of the pro
ceedings Molleur by his pleas denied that the 
properties belonging to plaintiff were assigned 
to him tu pay "iik tin' sums mentioned by 
plaintiff ; denied that It.- was locum tennis of 
the bank; and alleged that at the time of the 
execution of said deed it was agreed between 
plaintiff and him. that besides the said sums 
he should pay the bank the full balance re
maining due to said bank on the cljiim filed 
against plaintiff beyond the amount of the 
composition, such balance, amounting to $35,- 
573.5(5, having necessarily to he paid to dis
charge the hypothecs, held by the indorsers of 
plaintiff’s notes. Thus the total amount which, 
by Molleur’s contention, would have to be paid 
out of the proceeds of plaintiff's property 
would be $04,825.11, with expenses <>f manage
ment, and he also claimed that pini iff agreed 
to pay interest on the various sums at 1) per 
cent, per annum, lie stated that up to that 
time lie had paid to the bank, and on hypothe
cary claims on the property and for expenses 
of management, $02,1)77.85 ; lie admitted hav
ing received from the revenues and sale of por
tions of the property $49,033.00. and having 
sold another portion for $1,000 not yet re
ceived. He went into particulars with re
spect of his dealings with certain portions of 
the property and tiled certain statements of 
account. The result would have been that a 
considerable balance would still have appeared 
owing to the bank if the contention of Mol- 
leur was correct. Plaintiff objected to the 
statements of account as not having been 
sworn to, as required by law, and reiterated 
his contentions with respect to the agreement 
between him and Molleur. — On 20th May, 
ls>2. tlm Superior Court. District of Iberville, 
by interlocutory judgment, Held, that the de
fendant Molleur was the locum tenens of the 
bank, and ordered him to render a proper 
sworn account 'I his Molleur did. not only of 
his dealings with the property up to the time 
of the institution of the action, but also up to 
the date of rendering said accounts ( 15th Au
gust, 1882), and claimed that a balance was 
still due him of $3,814.18.—On 20th January. 
1883, Chngnon. ,T.. delivered judgment re-af
firming his previous finding, that Molleur was 
the prctc-nom or locum tenens of the hank; 
held, also, that Molleur was justified in paying 
to the bank the amount of the notes for which 
they held the indorsement of L’Ecuyer, there 
being no evidence that the hypothec held by 
L’Ecuyer was not a bond fide security of which 
the bank had a right to the benefit ; that the 
bank was justified in retaining the shares of 
the plaintiff to he applied on the balance of its 
claim : that the bank was entitled also to $25.- 
251.55. with the bonus of $4,000, and to inter
est oil all the amounts it was thus declared 
entitled to at the rate of <5 per cent, per 
annum, with the exception of the bonus, upon 
which the judge considered no interest should 
be paid ; that, as regards the amount alleged 
to have been improperly paid the assignee, 
plaintiff must be left to his recourse against 
the assignee, or his estate, he being then dead ;

that, as regards any questions of mal-adminis
tration, the recourse of plaintiff, if any, should 
be reserved to him ; and the court directed the 
........rats i" In1 submitted t<> an auditor i" as
certain the balance on the principles laid down 
in the judgment, and also directed that, if a 
balance should be payable by defendants, the 
defendant Molleur should re-assign to plaintiff 
the balance of property remaining unsold. 
The auditor found a balance in favour of 
plaintiff of $3,200.(50.—On appeals by both 
parties, the Court of Queen's itench reversed 

! the findings of Chngnon. ,1., that Molleur was 
locum tenens of the bank, and with respect to 
the rate of interest. In other respects 
it practically affirmed the judgment of 
the Superior Court:, and sent the case hack 
to that court to have the account rectified 

1 in accordance with suggestions in their 
judgment. Held, that the judgment of 
Chngnon. ,T., should be affirmed, with the ex
ception hereafter mentioned. The evidence 
was ample to lend to the conclusion, beyond 
any reasonable doubt, that the defendant Mol
leur was acting as the prftc-nom or locum 
tenens of the bank. The only difficulty with 
regard to this point was created by the fact 
that there was no writing to connect the bank 
with the deed of Kith May, 187(5, no com
mencement de preuve par écrit. Hut this diffi
culty was not insuperable;—1st. Because, if 
held ns a bar to considering the bank as the 
real party liable, the bank would be enabled 
to commit a fraud upon the plaintiff and to 
receive and retain monies to which it was not 
entitled, ^nd secondly, because the bank, by 
its actions and conduct throughout, had shewn 
ample ratification of the acts of Molleur. and 
mi acceptance of the deed "f Kltli May, 1870, 
and of everything done under it. Whether as 
the principal party concerned, acting through 
its locum tenens. or by reason of its having 
received moneys by collusion \\it h Molleur to 
which it was not entitled, the bank should be 
held equally responsible with Molleur.—With 
reference to the L’Ecuyer notes, the bank did 
not, these notes being overdue, treat the hypo
thec taken by L’Ecuyer as any security to it 
when filing its claim, nor did it appear that 
plaintiff ever contended at the meeting of his 
creditors, or in any of the insolvency proceed
ings, that this hypothec given to L’Ecuyer was 
in reality held for the bank. Nor was there 
any evidence to the effect that plaintiff subse
quent fo the insolvency proceedings, and up to 
the time of the institution of this action, ever 
contended that this hypothec was held by the 
bank, or held otherwise than as a bond fide 
security by L’Ecuyer himself, and as a se
curity. therefore, which Molleur was bound to 
pay off to release the properties. On the other 
hand, there was considerable evidence that 
plaintiff acknowledged his liability on this hy
pothec. and wished Molleur to pay off the in
debtedness for which it was given. The judge 
of the Superior Court was justified in holding 
that Molleur had properly paid the amount of 

; the promissory notes indorsed by L'Ecuyer in 
i order to obtain the discharge of his hypothec.

—Further, the bank in filing its claim, was 
1 justified in alleging that it held as security 

only the shares of plaintiff, and that it was 
! further justified in applying the proceeds of 
I these shares to any balance remaining due on 
1 the notes of plaintiff after payment of the 
| L’Ecuyer notes.—The Court of Queen’s Bench 

should not have raised the rate of interest to 
eight per cent., no rate having been mentioned 
in the deed of 16th May. 1876.—There was one 

1 point, however, in the judgment of the Su-

^
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perior Court from which the court dissented. 
At the time the deed of 10th May, 1870, was 
executed, there were certain claims being con
tested before the assignee. The amount of 
these claims should not have been paid to the 
assignee before the result of the contestations 
was declared, or, if paid, the defendants should 
have taken proceedings in the interest of plain
tiff to recover back this amount from the as
signee. This amount plaintiff was entitled to, 
in addition to the sum found by the auditor 
on the basis of the judgment of the Superior 
Court.—In all other respects the judgment of 
the Superior Court was affirmed ami the ap
peal of plaintiff allowed with costs ; the cross- 
appeals woe dismissed with costs, plaintiff to 
receive his costs on the appeal and cross-ap
peals in the Court of Queen’s Bench. La- 
moureux v. Mollcur, Cass. Dig. (2 ed.) 71.

[The Privy Council refused leave to appeal.]
Note.—On settlement of the minutes an ap

peal to a judge in chambers on the ground that 
the amount ordered to be paid to appellant 
($8,055.13) ought to have been only $3,200.60, 
was dismissed.—For judgment by Fournier, J. 
(in chambers), see Cass. Dig. (2 ed.) 092.

18. “ Letters of credit "—~Scgotiah1c instru
ment—“Bills of Exchange Act, 1890"—"The 
Bank Act "—Powers of executive councillors— 
Ratification by legislature.] — A bank cannot 
deal in such securities as a “ letter of credit ’* 
signed by an executive councillor, without the 
authority of an order in council, which is de-
pendent upon the vote of the legislature, and 
therefore not a negotiable instrument within 
the Bills of Exchange Act, 1890, or The Bank 
Act, It. S. C. c. 120, ss. 45 and 00. Jacques 
Cartier Bank The Queen, xxv„ 84.

19. Debtor and creditor—Security for debt 
—Security realized by creditor—Appropriation 
of proceeds—Res judicata—Practice.] — If a 
bank agrees to give a customer a line of credit, 
accepting negotiable paper as collateral secu
rity, it is not obliged, so long ns the paper re
mains uncollected, to give any credit in re
spect of it, but when any portion of the col
laterals is paid it operates at once, ns payment 
of the customer’s debt and must be credited to 
him.—Under the Judicature Act, estoppel by 
res judicata cannot be relied on as a defence 
to an action unless specially pleaded. Cooper 
v. Maisons Bank, xxvi., till.

(Affirmed in Privy Council, (14 Times L. 
It. 27(1.)

20. Collateral security — 11. S. C. c. 120,
schedule " C ”—53 Viet. e. 31. ss. 15—Re
newals—Assignments.\—An assignment made 
in the form “ C ’’ to the “ Bank Act ’’ as secu
rity for a bill or note given in renewal of a 
past due bill or note is not valid us a security 
under s. 74 of the “ Bank Act."—The judg
ment of the Court of Appeal for Ontario (24 
Out. App. It. 152), affirmed. Bank of Ham
ilton v. Halstead, xxviii., 235.

21. Bank making advances — Security —• 
Bank Act s. 14—Chattel mortgage.]—II. held 
a chattel mortgage on a sawmill belonging to 
G., with the machinery and lumber therein, 
and all lumber that might at any time there
after be brought on the premises. The mort
gage not being registered gave II. no priority 
over subsequent incumbrancers. Two months 
later G. gave II. a second mortgage on said 
property to secure a note for $794. Shortly 
after this a contractor applied to G. for a 
large quantity of lumber for building purposes.

G. being unable to purchase the logs asked the 
bank for an advance. The bank, knowing <1 
to be financially embarrassed, refused the ad
vances to him but agreed to make them if 
some reliable person would purchase the logs, 
which was done by G.’s bookkeeper, and in 
consideration of an advance of $3,500. (i. as 
signed the contractor’s order to the bookkeeper 
and agreed to cut the logs at a price fixed and 
deliver them lo the bookkeeper at the mill site 
The latter then assigned to the bank all 
moneys lo accrue in respect to the contract, 
which assignment was agreed to by the con 
tractor, and a day or two after also assigned 
to the bank three booms of logs by numbers in 
addition to one assigned previously. This pur 
ported to be done under s. 74 of "The Bank 
Act." Two or three days later G. made an 
assignment for benefit of his creditors, previ 
ous to which, however, the logs had arrived at 
the mill and were mixed with other logs of <: 
The greater part had been converted into lum 
her when II. seized them under his chattel 
mortgage. Held, affirming the judgment ap
pealed from (7 B. C. Rep. 405). that no pt > 
perty in the log< assigned to the bank had 
passed to G.. and tfiut H. having no higher 
right than his mortgagor, could not claim 
them under his mortgage.—Shortly before G.1 
assignment for benefit of creditors his book
keeper transferred to the bank a chattel mort
nn given him by G. t<> secure pay.... .. of
$8U0. The judgment appealed from ordered 
the assignee in bankruptcy to pay the bank 
the balance due on said mortgage. Held, re
versing said judgment, that the assignee Imd 
been guilty of no acts of conversion and was 
not liable to repay this money. The mortgage 
was not given to secure advances and did not 
give the hunk a first lien on the property. The 
bank was in the same position as if it had re
ceived the mortgage directly from G. when he 
was notoriously insolvent. Houston v. .IV" 
chants Bank of Halifax, xxxi., 301.

22. Warehouse receipt—Indorsement as # 
curity — Right to property — 34 Viet. c. J
(D.)

See Warehousemen, 1.

23. Indorsement of warehoust receip 
Owner acting as warehouseman—Const it ut fin
ality of 34 vict. c. 5, ss. 46, 47, 48 (D.)

See Warehousemen, 2.

24. Bond to secure advances — Lit irate 
obligee—If isrepresen ta tion.

See Deed, 13.

25. Mandate—Pledge of stock — No tic *./ 
trust—Security for debt of trustee—Preran- 
ous title—Insolvency—Arts. 1155, 2268 C.

See Trusts, 2.

20. Advances on shares of another bank— 
Collateral security—Restitution.

See No. 10. ante.

27. Insolvent bank — Lien on assets — Pri
ority of note-holders.

See No. 40, infra.

28. Security for advances — Hypothecation 
of bonds—Collateral security—Sale by mort
gagees—Trusts.

See Pledge, 6.
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29. Debtor and creditor—Preference—Pol
lution—Pressure—R. S. H. C. cc. 86. 87— 
The Hank Act, s. 80—Company late—Mort
gage by director»—Ratification—It. C. Corn- 
panic» Act», mo, 1802. mi

Bee Debtor and Creditor, 31.

7. Set-off.

30. Insolvent bank—Contributories—Draft 
purchased by shareholder to off-set against

See No. 30. infra.

31. Insolvent bank — Calls on shares— 
Double liability — Setting-off debts due by

See No. 38, infra.

32. Surety — Misconduct of officer—Illegal 
transactions—Hanking affairs.

Sec Suretyship, 2.

33. Mortgage — Continuing security—Pro
missory notes—Dealings by bank—Forged re
newals—Release of surety.

See Suretyship, 3.

34. Suretyship—Recourse of sureties inter 
sc—Rateable contribution — Action of war
ranty—Discharge of cosurety—Reserve of re
course—Trust funds in possession of a surety 
-Arts. 1156, 1059, C. C.

See Action, 100.

9. Transfer of Shares.

35. Shareholders—Transfers of stock—The 
Hanking Act, 3] Viet. c. 5, ss. 19, 58—Reso
lutions not binding on absent shareholders— 
Equitable plea.]—In nn action against the ap
pellant as shareholder, to recover a call of 10 
per cent, on twenty-five shares held by him in 
a hank, he defended on equitable grounds, that 
before call or notice thereof he made, in good 
faith for valid consideration, a transfer of all 
the shares to a person authorized and qualified 
to receive the same, and he and the transferee 
of the shares did all things necessary for the 
valid and final transferring of the shares ; but 
the plaintiffs, without legal excuse and with
out reason, refused to record such transfer, or 
to i i-gister the same in the books of the hank, 
or to recognize the said transfer. And he 
prayed that the bank be compelled to complete 
nail make the transfer valid and effectual, and 
enjoined from further prosecution of the suit. 
—The plaintiffs filed no replication to this 
plea, but at the trial before James, J., without 
n jury, attempted to justify the refusal upon 
the ground that at a special general meeting 
of l he shareholders of the hank, it was re
solved “ that the bank should not be allowed 
to go into liquidation, but that steps should he 
taken to obtain a loan of such sum ns may lie 
necessary to enable the bank to resume specie 
payments, and that the shareholders agree to 
hold their shares without assigning them until 
the principal and interest due on such loan 
shall be fully paid, and to execute, when re

quired. a bond to that effect.”—The defendant 
was not present when this resolution passed, 
and it appeared that the bank effected a loan 
of $80,000 from the Bank of N. S. upon the 
security <>f one B., who, to secure himself, took 
bonds for lesser amounts from other share
holders. including the defendant, whose bond
was released by B. when defendant sold 
his shares in 1877 to persons then in good 
standing, and powers of a orney, executed by 
defendant and the purclia- rs respectively, were 
sent to the manager of the bank, in whose 
favour they were drawn, to enable him to 
complete the transfer The directors of the 
bank refused to permit the transfer, hut tne 
defendant was not notified of their refusal, nor 
did they make any claim against him for any 
indebtedness on his part to the bank ; and it 
appeared also from the evidence that subse
quently to the resolution, and prior to the sale 
of defendant's shares, a large number of other 
shares had been transferred in the books of 
the hank. In October. 1879. the hank became 
insolvent, and the Bank of X. S. obtained 
leave to intervene and carry on the action.— 
A verdict was found by the judge in favour of 
the appellant : but the Supreme Court (N. S. i, 
James, J., dissenting, made absolute a rule 
nisi to set it aside.—Held, reversing the judg
ment appealed from (4 N. S. Hep. 149). that 
the resolution could not bind shareholders not 
present at the meeting, even if it had been 
acted upon, and under the facts disclosed in 
evidence the defendant could not be deprived of 
his legal right under the Banking Act to 
transfer his shares, and to have the transfer 
recorded in the hooks of the bank : and the 
plea was therefore a good equitable defence to 
the action.—Per Strong and Gwynne, J.T. It 
is doubtful whether the strict rules applied in 
England to equitable defences pleaded under 
the C. L. P. Act, could be adopted with refer
ence to such pleas in Nova Scotia, where both 
legal and equitable remedies are administered 
by the same court and in the same form of 
procedure. Smith v. Hank of .Vova Scotia, 
viii., 558.

10. Winding-up.

30. Insolvency — Winding-up —Contribu
tories — Set-off — J/5 Viet. c. 28, ss. 75, 76— 
Construction of statute — Retrospective legis
lation.]—In an action by the bank on a 
promissory note, defendant pleaded set-off of 
a draft made by the bank and indorsed to him. 
Replication, that the defendant was a contri
butory on the stock book of the bank, and 
knew that the bank was insolvent when the 
draft was purchased. Demurrer, that replica
tion did not aver that the debt for which the 
action was brought was due from the defend
ant in his capacity as shareholder or contri
butory.—Held, reversing the Supreme Court 
of P. E. I.. that the replication was bail in 
law.—Appellant gave his note for $0.000 which 
was indorsed to the Bank of P. E. T. The 
Vnion Bank held a draft, made by the Bank 
of P. E. I. for nearly the same amount, which 
appellant purchased for about $200 less than 
its face value on 5th May, 1882. Being sued 
on the note he set off the amount of the draft 
and paid the difference. He admitted pur
chase for the purpose of off-set to the claim 
on his note, which he had made noil-negoti
able and also that, if he could succeed in his 
set-off. and another party could succeed in a 
similar transaction, tho Union Bank would get
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in full their claim against the Bank of P. E. 
!.. which had become insolvent. The trial 
judge charged that if the draft was indorsed 
to defendant to enable him to use it as a set
off. he could not do so. because he was a con
tributory within the moaning of s. 7<i of the 
Winding-up Act, which came into force 17th 
May. 1882. and was retrospective as regards 
indorsements before it was passed, but with
in 30 days before the commencement of wind
ing-up proceedings. The jury, under the direc
tion of the judge, found a general verdict for 
the plaintiff for the amount of the note and 
Interest, which the Supreme Court refused to 
disturb.—Held, reversing the judgment appeal
ed from, that the appellant having purchased 
the draft for value and in good faith prior to 
the commencement of winding-up proceedings, 
the Winding up Act was not applicable, and. 
therefore, the appellant was entitled to the 
benefit of his set-off—That the Winding-up 
Act was not retrospective as to this indorse 
ment.- //«/</. also, that ss. 75 and 7<i in re 
sped to claims acquired by contributories 
within 30 days of winding-up proceedings for 
use as a set-off, only apply to actions against 
a contributory when the debt claimed is due 
from the person sued in his capacity as con
tributory. lugs v. Bank of P. tl. /., xi.. 205.

."17. Liauiilation of insol ri nt bank—I iet. 
c. 2d — }? l it-/, c. 3!)—Winding-up.]—An in
solvent bank can only be wound up with the 
preliminary proceedings provided by 45 Viet, 
c. 23, ss. 1)9 to 120, as amended by 47 Viet, 
c. 39. s. 2. whether or not it may he in pro
cess of liquidation at the time. Mott v. Bank 
of A ova .Scotia, xiv., 050.

38. Insolvent bank — Winding-up Act — 
Shareholders — If. S. C. c. 12!) — Contribu
tory — Calls — Double liability — Set-off — 
Hank Act It. S. C. c. 120.]— A contributory 
of an insolvent bank, who is also a creditor, 
cannot set-off the debt due to him by the 
bank against calls made in the course of wind
ing up proceedings in respect of the double 
liability imposed by the Bank Act. Maritime 
Bank v. Troop, xvi., 450.

39. Insolvent bank — Priority of note
holders — Deposit by insurance company— 
Prerogative of Croira — It. S. C. c. 120, s. 
79.1—The Crown prerogatives can only be 
taken away by express statutory enactment. 
Therefore, Her Majesty’s right to payment in 
full of a claim against the assets of an in
solvent hank in priority to all other creditors 
is not interfered with by the provisions of 
the Bank Act (U. S. C. c. 120. s. 79). giving 
note-holders a first lien on such assets, the 
Crown not being named in such enactment. 
Gwynne and Patterson. „j;ontra, Maritime 
Bank v. The Queen, xvii.. 057.

40. Insolvent bank — Bank Act, It. S. C. e. 
120, s. 79 — Lien on assets — Priority of note
holders — 53 Viet. c. 31, s. 53. ]—Under s. 79 
of the Bank Act. (It. S. C. c. 120), note
holders have the first lien on the assets of an 
insolvent l ank in priority to the Crown, Strong 
and Taschereau, JJ.. dissenting. _ Judgment 
appealed from (27 X. B. Rep. 3791 varied. 
Liquidators Maritime Bank v. Rccciver-Ocncr- 
ul of New Brunswick, xx., 095.

41. Insolvency — Winding-up — Increased
ca/iital — Contributories — Shareholders —
Double liability — -JJ Piet. c. 23 (D.)]—The

! Bank of P. E. I. was incorporated by 18 Viet, 
c. 10, capital stock fixed at £30,000 p. E. 1. 
Cy., (07,333.33) in shares of £10. ($32.44). 
power to increase this capital by the issue of 
additional shares, of same value, was given by 
ss. 39, 40. 41 <k 42. which prescribed the man" 
ncr of effecting this increase, and the sale of 
the new stock by auction, s. 43 provided that 
“ the said additional shares shall be subject to 
all the rules, regulations and provisions to 
which the original stock is subject, or may 
hereafter be subject, by any law of this 
island.” Section 19 of the Act was repealed, 
and re-enacted by s. 3 of 19 Viet. c. 11, ns 
follows : " The holders of the stock of th<
said bank shall be chargeable in their private 
and individual capacity, and shall lie holden for 
the payment and redemption of all bills Which 
may have been issued by the said corporation, 
and also fur the payment of all debts at any 
time due from the said corporation, in propor
tion to the stock they respectively hold, pm 

I vided. however, that in no case shall any one 
stockholder be liable to pay a sum exceeding 
twice the amount of stock actually then held 
by him, over and above, and in addition to 
the amount of stock actually by him 
paid into the bank, provided nevertheless 

I that nothing in this Act, or in the said herein 
i before recited Act contained, shall be 

construed to exempt the joint stock of the said 
corporation from being also liable for. ami 
chargeable with, the debts and engagements <u 
the same.” -No increase to capital was made. 
In 1872, the bank having a balance of net 
profits on hand of $27,28(5.41, pursuant to re
solution at the general annual meeting of 
shareholders, on application to the legislature, 

i 35 & 3(5 Viet. c. 23 was passed, enacting :
1. "It shall and may be lawful for the board 

I of directors of the Bank of V. E. I. at any 
time, and from time to time, to enlarge the 

! capital stock of the said bank by apply
ing to each individual share of the capital "a 
portion of the rest or surplus profits, lying at 

| the time at the credit of the said bank.” 2.
■ " Such mode of enlarging the capital stock of 
I the said bank shall not prevent the enlarge 
I ment of the same by the mode pointed out in 

i lie 39th, 40th, 41st. 42nd and 43rd sections of 
! the Act of incorporation.” In 1872, the sum 

of $10,(500.07 was taken out of the profits and 
added to the capital stock, raising the value of 
shares by $3.55 or to a total par value of $30. 
In 1875. $12,000 profits was carried to credit 
of capital stock, making the capital $120.000, 
and the par value of shares $40.

On 19th June. 1882, an order was made for 
winding up the bank, which had become in 
solvent within the meaning of the Act, 45 
Viet. c. 23 ( R). Liquidators were appointed. 
Subsequently an order nisi was granted by 
Peters. J„ calling upon all shareholders o> 
shew cause why they should not pay calls 
to the amount of $80 per share, which In- 
made absolute after hearing counsel for con 
tributories. This order was confirmed by the 
full court, two judges thinking themselves di< 
qualified from hearing the appeal other than 
in a merely formal manner.—On appeal, llell 
reversing this decision, Gwynne, J.. dissenting, 
that the shareholders were not liable to pn> 
more than $154.89 |ier share, or twice tin 
amount of their original stock. The Act of 
1872, which authorized the alleged increas.. 
had no provision creating any double liability. 
ns was imposed on original stock, and new 
stock created under 18 Viet. c. 10. and the far 
inference from the omission of any exprès* 
enactment with reference to the increasi
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stock was that the legislature did not intend 
to clothe it with double liability. Mon in v. 
ed'Yt'^tor8 Iiaulc °f l>- U- l ’> Cass. Dig. (2

42. Winding-up Act — Moneys paid out of
court — Order uiudc by inadvertence----Juris-
diction to compel repayment — It. S. <•. 
121), 88. 40, 41, O.’i—hocus standi of Rceeivcr-
General - - o.ï <( 66 I id. c. 3S. s. I. _ ('ou
st ruction of statute. 1- The liquidators of an 
insolvent hank passed tlieir final accounts and 
paid a balance remaining in their hands, 
into court. It appeared that by orders issued 
either through error or by inadvertence the 
balance so deposited had been paid out to a 
person who was not entitled to receive the 
money, and the Receiver-General for Canada, 
as trustee of the residue, intervened, and ap
plied for an order to have the monev repaid in 
order to be disposed of under the provisions of 
the \\ inding-iip Act.—Held, affirming the de
cision of the Court of Appeal for Ontario, 
that the Receiver-General was entitled so to 
Intervene, although the three years from the 
date of the deposit mentioned in the Winding- 
up Act had not expired. - //r/,/. also, that even 
if he was not so entitled to intervene, the pro
vincial courts had jurisdiction to compel re
payment into court of the moneys improperly 
paid out. Hogaboom v. Receiver-General of 
Canada; In re Central Hank- of Canada 
xxviii., 192.

415. Winding up insolvent bank — Priority
of Crown claims — !t6 Viet. e. 23 (/>. i_
li’oiver — Acceptance of dividend.

See Crown, 73.
44. In,ohml bonk — Priori!) of note- 

holders — Prerogative of the Crown.
See No. 39, ante.

fp: Insolvency — Appointment of liquidator 
—Discretion of judge.

Sec Winding-up Act, 7.

46. Winding-up Rank of Upper Canada — 
Legislative, jurisdiction — Assessment and 
taxes — Beneficial interest of Crown.

Bee Constitutional Law, 21.
47. Insolvent bank — Deposit after suspen

sion — Privileged lien.
Bee No. 4, ante.

affirming the judgment appealed from ((). R. 
w ,llut tl,e I"'"il Council of the
Lar of .Montreal had jurisdiction to proceed 
with the inquiry in the interest of the profes
sion notwithstanding the withdrawal of the 

I <‘*iarge by the private prosecutor; that a com
plaint m any form sufficient to disclose charges 
against an advocate of improperly carrying on 
trade and commerce and unduly retaining the 
money of a client, contrary to the by laws of 
the local section of the bar, is a matter over 
which the Council of the Bar had complete 
jurisdiction; ami further, that the omission 
to preserve a complete record of the proceed
ings upon the inquiry held by the council, or 
to take written notes of the evidence of wit
nesses adduced, constituted mere irregularities 
in procedure which were insufficient to justify 
a writ ot prohibition, lionan v. Bar of Mon
treal, XXX., 1.

2. Call-Appeal from order of provincial 
court— Jurisdiction of Supreme Court.

Sec Appeal. 4: 178.
And sec Counsel.

barratry.

Exceptions in policy of insurance—Proxi
mate cause of loss—Perils of the seas.

Bee Insurance Marine, 11.

BARRISTERS.

1. Bar—Prohibition—Advocate—Bar of Pro
vince of Quebec—Discipline—Jurisdiction—lr- 
regu la r proecdu re—Do mes t ic t rib u n a l—Po ti ers

\ its. 3504 et scq. R. 8. Q—5H Met. <•. 3C, 
i Vue ) ]—In pursuance of statutory powers, 
tin- Mar of Montreal suspended a practising 
advocate after holding an inquiry into charges 
against him which, however, had been with
drawn by the private prosecutor before the 
council had considered the matter. It did not 
appear that witnesses had been examined upon 
®flth during the inquiry and no notes in writ ! 
niff of the evidence of witnesses adduced had 
lwn taken, the effect of such absence of writ
ten notes being that the appellant find been 
deprived of an opportunity of effectively prose
cuting an appeal to the General Council of 
tne Mar of the Province of Quebec. Held

BENEFIT SOCIETY.

Diocesan fund Support of clcrgumcii— 
fomfifion as to participation ]- The hi.H-esnn 
(hurch Society fN. S.i. hold a fund for dis 
tnhution among Church of England clergymen 
;d the province, and one of the rules govern
ing its distribution is tliat no clergyman re
ceiving an income of $1.000 and upwards from 
certain named sources shall be entitled to par
ticipate. Held, affirming the judgment ap
pealed from (21 N. S. Rep. 309). that a rec
tor was not debarred from participating in 
this fund because the salary paid to his curate, 
if added to his own salary, would exceed $1.- 
ooo. his individual income being less than that 
amount. Diocesan By nod A. B. v Ritchie 
xviii., 705.

2. Rules—Construction—Suspension of pau- 
ment—ô.l Met. c. 3!> {Ont. i] In 1889 tlie 
lolice 1-orce of Hamilton established a bene
fit fund, to provide for a gratuity to anv mem
ber resigning or being incapacitated from 
length of service or injury, and to the family 
of any member dying in the service. Each 
member of the force contributed a percentage 
of his pay for the purposes of the fund, and 
one of the rules provided as follows: “ No 
money to be drawn from the fund for any pur 
pose whatever until it reach the sum of eight 
thousand ($8.000, dollars." //,/,/. that in case 
of a member of the force dying More the 
fund reached the said sum. the gratuity to his 
family was merely suspended, and was payable 
as soon as that amount was realized. Miller 
v. Hamilton Police Benefit Fund, xxviii., 475.

3. Appeal—Special leave—60 tf- 61 'Viet.
&4- #• 1 (cl—Benevolent society—

; vrtificatc of insurance.]—An action In which 
less than the sum or value of one thousand do!-
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lars is in controversy, and wherein the deci
sion involves questions as to the construction 
of the conditions indorsed upon a benevolent 
society's certificate of insurance, and as to the 
application of the statute securing the bene
fit of life insurance to wives and children to 
such certificates is not a matter of such pub
lic importance as would justify an order by 
the court granting special leave to appeal un
der the provisions of sub-section (c) of the 
first, section of the statute 00 & 01 Viet. c. 34. 
Fisher v. Fisher, xxviii., 404.

4. Expulsion of member — Prior notice— 
Mandamus—Point not urged in trial court— 
Pleading.

Sec Appeal, 347.

a. Life insurance — Benefit association — 
Paginent of assessments—Forfeiture—Waiver 
—Pleadings.

Sec Insurance. Life, 31.

BETTING.

1. Criminal law — Betting on election —
Stakeholder—R. S. C. c. lô'.l. s. 9—Accessory 
—R. S. C. c. lJjô, ». 7—Action for money 
staked—Parties in pari delicto.]—II. S. C. c. 
130, s. 0, provides inter alia that “ every one 
who becomes the custodian or depositary of 
any money . . . staked, wagered or pledged 
upon the result of any political or municipal 
election . . . is guilty of a misdemeanour"
and a sub-section says that “ nothing in this 
section shall apply to . bets between
individuals.” Held, reversing the decision of 
the Court of Appeal, Taschereau, J.. dissent
ing, that the sub-section is not to be construed 
as meaning that the main section does not ap
ply to a depositary of money bet between in
dividuals on the result of an election ; such 
depositary is guilty of a misdemeanour, and 
the bettors are accessories to the offence, and 
liable as principal offenders. Reg. v. Dillon 
(10 Out. V. It. 352), overruled.—After the 
election, when the money has been paid to the 
winner of the bet, the loser cannot recover 
from the stakeholder the amount deposited by 
him, the parties being in pari delicto, and the 
illegal act having been performed. Walsh v. 
Trebilcock, xxiii.. 095.

2. Controverted election—Wager by agent 
with voter—Bribery—Corrupt practice.

See Election Law, 29.

BIDDING

Sale of land—Device to exclude purchasers 
—Separate lots put up en bloc—Art. 71\, C. 
C. P.

Sec Sheriff, 3.

BIGAMY.

Constitutional law—Criminal Code, ss. 275, 
27 li—Canadian subjects marrying abroad— 
Jurisdiction of Parliament.]—Sections 275 and 
27(5 of the Criminal Code. 1892. respecting the 
offence of bigamy, are infra rires of the Par
liament of Canada. Strong, C.J., contra.

Criminal Code, 1892, Sections Relating to 
Bigumy, xxvii., 401.

BILLS AND NOTES.

1. Accommodation Notes, 1-4.
2. Companies and Partnerships, 5-9.
3. Composition Notes, 10.
4. Consideration, 11-14.
5. Executors and Administration, 15, l«; 
G. Form of Note, 17, 18.
7. Fraudulent Instruments, 19, 20.
8. Garnishment, 21.
9. Husband and Wife, 22.

10. Indorsements, 23-28.
11. Joint and Several Makers, 29.
12. Letter of Credit, 30.
13. Limitation of Actions, 31.
14. Negotiable Notes, 32.
15. Notice, 33-37.
1U. Payee, 38.
17. Payment, 39.
18. Patent Rights, 40.
•19. Stamp-duties, 41-43.
20. Suretyship, 44-49.
21. Transfer, 50.
22. Theft of Note, 51.

1. Accommodation Notes.

1. Accommodation note—Bank agent’s <./•- 
ccss of authority—Discounting on personal </<•-

See Banks and Banking, 7.

2. Accommodation note made by partner— 
Want of authority—\otice.

See No. 35, infra.

3. Consideration — Accommodation—Evid
ence—New trial.

See Evidence, 22.

4. Consideration — Accommodation — I Ri
ch urge of liability.

See Jury, 44.

2. Companies and Partnerships.

5. Cnincorporatcd company — Promissory 
note—Manager’s signature—Liability of mem
bers—Evidence of intention.]—R., manager 
of an unincorporated lumbering company, gave 
a promissory note for logs purchased by him 
as such manager, commencing, “ Sixty days 
after date we promise to pay,” etc., and signed 
it. " It., manager O. L. Co.” An action on this 
note against the individual members of the 
company was defended on the ground that it 
was the personal note of R. : that the words 
” manager." etc., were merely descriptiv. of 
It.’s occupation, and that the defendants were 
not liable. Held, affirming the judgment ap
pealed from (IN. W. T. Rep., part 3, p. 411. 
that as the evidence shewed that when the 
note was given, both R. and the creditor in
tended it to be the note of the com pa m

■
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n promissory note that it is for payment of a 
certain sum in currency. Currency must be 
held to mean “ United States Currency,” when 
th - note is payable in the United States. 
(Judgment appealed from. 20 X. S. Hep. 5011, 
affirmedl. Wallace v. Souther, xvi., 717.

18. I nineorporated company — .Vote signed 
by “manager —Liability of members.

See No. 5, ante.

0. Husband and Wife.

22. Husband and wife—Separate proper!n 
of wife—Married II Oman's Property .let* ( '

•—Transfer of note—Action by u ife again • 
husband.

See Action, 85.

10. Indorsements.

7. Fraudulent Instruments.

10. Forgery — Matification — Estoppel — 
Fraud—Breach of trust. 1—Y.. who had been 
in partnership with defendants, under the 
name of the II. (\ Co., retired from the firm 
and became general manager of the company, 
but with no power to sign drafts, drew a bill 
for his private purposes in the name of de
fendants on a firm in Montreal, which was 
discounted by the bank. Itefore the bill ma
tured. V. wrote defendants informing them 
of having used their name, but that they 
would not have to pay the draft. The bill 
purported to be indorsed by the company per 
.1. M. V. tone of defendants), and the other 
defendant having seen it in the bank examined 
it carefully, and remarked that " J. M. Y.’s 
signature was not usually so shaky.” J. M. 
V. afterwards called at the bank, and examined 
the bill very carefully, and in answer to a 
request from the manager for a cheque he said 
that it was too late that day but he would 
send a cheque the day following. No cheque 
was sent, and a few days before the bill ma
tured the manager and solicitor of the bank 
called to see .1, M. Y., and asked why he had 
not sent the cheque. He admitted that lie had 
promised to do so and at the time he thought 
he would. Y. afterwards left the country, and 
in an action against defendants on the biil they 
pleaded that the signature of J. M. Y. was 
forged. The jury found that it was forged 
and judgment was given for defendants. //./,/. 
affirming the decision appealed from 115 Ont. 
App. It. 573). which reversed that of the Divi
sional Court (13 O. it. 520). that though 
fraud or breach of trust may lie ratified for
gery cannot, and the bank could not recover 
on the forged bill against the defendants. Le 
Banque Jacques-Cartier v. La Banque 
d'Epargne (13 App. Cas. 118 ). and Barton v. 
London «C- A". IV. Ity. Co. ( tî L. T. 70). fol
lowed. ^Merchants' Bank of Canada v. Lucas,

20. Promissory note—Illegal consideration— 
Nullity.]—A promissory note to secure the 
amount of a fraudulent preference given by an 
insolvent to a particular creditor is wholly 
void. Brigham v. Banque Jacques-Cartier, 
xxx., 420.

8. Garnishment.
21. Overdue note in hands of payee—At

tach ment—Payment by garnishee—Com. Law 
Procedure Act. P. E. 1.—Discharge of maker.] 
—-Under the garnishee clauses of the Common 
Law Procedure Act (P. E. I.), an overdue 
promissory note in the hands of the payee is 
liable to lie attached by a judgment creditor, 
and payment by the garnishee of the amount 
to the judgment creditor of the payee, in pur
suance of a judge’s order, is a valid discharge. 
Itoblec v. Rankin, xi., 137.

23. Secretion—Remedy by indorser—Capias 
—Art. PJ53 C. C.—Art. 798 C. C. PA—An 
indorser on a note discounted by a bank nia 
under art. 1053 C. C. avail himself of tin- 
remedy by capias. Mackinnon v. Keroack, xv.,

24. Action-Suretyship—Qualified indu, ^<
men/.]—I). indorsed two promissory notes. 
pour aval, at the same time marking them with 
the words " not negotiable and given as se 
curity.* The notes were intended as secur
ity to the firm of \. a B. for advi.....
a third person on the publication of certain 
guide-books which were to be left in the hands 
of the firm as further security, the proceeds 
of sales to be applied towards reimbursement 
of the advances. It was also agreed that 

; payment of the notes was not to be requin d 
while the books remained in the possession 
of the firm. The notes were protested for non 
payment, and. A. having died. It. as surviving 
partner of the firm and vested with all rights 
in the notes, sued the maker and indorser 
Jointly and severally for the full amount. At 
the time of the action, some of the books wen 
still in the possession of It. and it appeared 
that lie had not rendered the indorser any 
statement of the financial situation between 
Hie principal debtor and the firm. Held, that 
the action was not based upon the real con 
tract between the parties and that the plaintiff 
was not. under the circumstances, entitled to 
recover in an action upon the notes. //</./, 
further, per Sedgewick, J., that neither the 
pnyee of a promissory note nor the drawer 
of a bill of exchange can maintain an action 
against an indorser, where the action is 
founded upon the instrument itself. Robert- 
son v. Davis, xxvii., 571.

25. Promissory note—Indorser—Bills of Ej- 
change .let, 1890. s. 56—Chattel mortgay 
Consideration.| —Under s. 5(1 of the lîili- of 
Exchange Act. 1800. a person who indorses a 
promissory note not indorsed by the payee nun 
be liable as an indorsee to the latter.—Tin- 
provisions of the Ontario Chattel Mortg.m 
Act requiring the consideration of a mort- 
to be expressed therein is satisfied when the 
mortgage recites that the indorsement of a i ote 
is the consideration and then sets out the m t 
Only the facts need be stated, not their le. .il 
effect. Robinson v. Mann, xxxi., 484.

2d. Banking—Bills and notes—Conditional 
indorsement— Principal and agent—Knowl< 'lye 
by agent — Constructive notice — Deceit.\ —
A promissory note indorsed on the express 
understanding that it should only be available 
upon the happening of a certain condition is 
not binding upon the indorser where the <■<. i 
tion has not been fulfilled. Pym v. Cam, n 
,Hi & H. 370), followed—The prim ipul 
is affected by notice to the agent unless it 
appears that the agent was actually implic d 
in a fraud upon the principal, and it i- not 
sufficient for the holder to shew that the
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agent had an interest in deceiving his princi
pal. Kettle well v. Wat mo n (21 Ch. D. 085», 
and Richards v. The Rank of Xova Scotia (2d 
Can. S. V. It. 381 l referred to. Commercial 
Rank of Windsor v. Morrison. xxxii., 98.

27. Revendication—Right of action to re
cover back securities pledged—Interest of ac

tive Principal and Agent, 19.

28. A’on-ncgotiable note—Indorsement—Lia
bility of maker—Estoppel.

See No. 32. infra.

11. Joint and Several Makers.
29. Joint and several note—Security—Re

lease of co-maker.
See Mortgage, 02. '

12. Letter of Credit.
30. “ Letter of credit ”—Xcgotiablc instru

ment—“Rills of Exchange Act. IS! 10 "—“The 
Rank Act,” R. 8. C. c. /.W ]- A bank cannot 
deal in such securities ns n “ letter of credit " 
signed by the Provincial Secretary of Quebec, 
without the authority of nil order in council, 
which is dependent on the vote of the legisla
ture, and therefore not n negotiable instrument 
within the Bills of Exchange Act of 
or the Hank Act. It. S. C. c. 120. ss. 45 and 
00. Jacques-Cartier Rank v. The Queen, xxv., 
84.

13. Limitation of Actions.
31. Security by deed—Xovation—Arts. 11(1!) 

and 1171 V. V.—Prescription.
See Prescription, 0.

14. Negotiable Notes.
32. Promissory note — Xon-ncgotiablc—In

dorsement- Liability of maker—llstoppql.]— 
II . a director of a company, signed, with other 
directors, a joint and several promissory note 
in favour of the company, and took security 
mi a steamer of the company. The note was, 
in form, non negotiable, but that fact was 
not observed by the officials of the batik, who 
discounted it and paid over the proceeds of 
the company. II. knew the note was dis
counted. and before it. fell due he had in writ
ing acknowledged his liability on it. Held, 
affirming the Court of Appeal, and the Divi
sional Court (!» <>. It. <5531, Strong. dis
senting. that although, in fact, the note was 
not negotiable, the hank in equity was en
titled to recover, it I icing shewn that the note 
was intended by the makers to have been made 
negotiable, and was issued by them ns such, 
but. by mistake or inadvertence, it waa not ex
pressed to be payable to the order of the 
payees, llarvey v. Rank of Hamilton, xvi., 
714.

15. Notice.

,33. Holder of note — Death of indorser — 
notice of dishonour—57 l'ict. c. Iff, s. 1 (D.) ]

—The plaintiffs discounted a note indorsed 
by 8. to a hank, and S. died before ma
turity. When the note fell due and was pro
tested for non-payment, the bank, being un
aware of the death of S., addressed notice of 
protest to S. at Toronto, where the note was 
dated. The plaintiffs, who knew of S.'s death 
before maturity, subsequently took up the note 
from the bank, and, relying upon the notice of 
dishonour given by the bank, sued S.'s execu
tor. livid, reversing the Court of Appeal for 
Ontario, that the holders of the note sued upon 
when it matured, not knowing of S.'s death, 
and having sent him a notice in pursuance of 

i the statute (37 Viet. c. 47», had given good 
and sufficient notice to bind S. and the defen
dant as his executor, ami that the notice so 
given enured to the benefit of the plaintiffs as 
holders of the note. Cosgruvc v. Roy le. vi., 
1(55.

34. Dishonour—Xoticc — Mailing in post 
office—.17 l'ict. e. .}?. s. / ( />. I |—The bank 
sued on notes indorsed by McN.. which were 
dated at S.. and payable at the agency of the 
bank there. McN. resided at S. and his place 
of business was there. Notices of dishonour 
were given to McN. by posting such notices, 
addressed to him at S.. at 1 o'clock p.m. on 
the day after that on which the notes ma
tured, postage prepaid. There is no local deli
very by carriers from the post office in S. No 
evidence was given by McN. that he did not 
receive the notices, nor was evidence given 
I hat he had received them. The jury found 
for (lie defendant, contrary to the charge of 
the judge. A rule nisi to set hside this verdict, 
and for a new trial was discharged on the 
ground that the nosting of the notices was not 
sufficient notice of dishonour, as both plaintiff 
and defendant resided in the same town, and 
the notices should have been delivered to the 
defendant personally, or left at his residence or 
place of business.—Held, reversing the judg
ment appealed from, that since the passing of 
37 Viet. e. 47. s. 1 ( I). I, the notices given in 
the manner above set forth were sufficient. 
Merchants' Rank of Halifax v. McXutt. xi., 
12<5.

35. Accommodation — Xotc made by port
ier without authority—Renewal—Xotice.] — 
In an action on a promissory note the defence 
was that the note of which it was a renewal 
was given for accommodation of the payee 
by defendant's partner who had no authority 
to make it, and that the plaintiffs when they 
took the renewal knew of its defective char
acter.—Held, that ns it did not appear that 
such knowledge attached when the original

I note came into plaintiff's possession it was 
' entitled to recover. I nion Rank of Loner 

Canada v. Rulmer, 23 C. L. J. 390 ; Cass. Dig. 
(2 ed.l 88.

3(5. Accommodation — Rad faith of holder 
—Conspiracy.]—I*, indorsed a note for the ac
commodation of the maker, who did not pay 

, it at maturity, but having been sued with P. 
he procured the latter’s indorsement to an
other note agreeing to settle ttie suit with the 
proceeds if it was discounted. lie applied to 
a bill broker for the discount, who took it to 
M., a solicitor, between whom and the broker 
there was an agreement h.v which they pur
chased the notes for mutual profit. M. agreed 
to discount the note. M.’s firm had a judg
ment against the maker of the note and an 
agreement was made with the broker by which 

i the latter was to delay paying over the money
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8o that proceedings could he taken for gar
nishment. This was carried out ; the broker 
received the proceeds of the discounted note 
while pretending to pay it over was served 
with the garnishee process and forbidden to 
pay more than the balance after deduction of 
the amount of the judgment and coats; and 
he offered this amount to the maker of the note 
which was refused. V.. the indorser, then 
brought an action to restrain XI. and the 
broker from dealing with the discounted note, 
and for its delivery to himself.—Held. affirm
ing the decision of the Court of Appeal, that 
the broker was aware that the note was in
dorsed by I*, for the purpose of settling the 
suit on the former note : that the broker and 
M. were partner* in the transaction of dis
counting the note and the broker’s knowledge 
was M.’s knowledge; that the property in the 
note never passed to the broker and M. could 
only take it subject to the conditions under 
which the broker held it: that the broker not 
being the holder of the note there was no debt 
due from him to the maker and the garnishee 
order had no effect us against P. ; and that 
the note was held by >1. in bad faith and P. 
was entitled to recover it back. Miller v. 
Plummer, xxii., 253.

37. Promissory note made in fraud of part
ner» — Sot ice to indorsee — Inquiry.

Sec PaHtnebship, 3t$.

16. Payee.

::s. Action by holder — Identity of payer— 
Evidence of intention.]—A promissory note 
made payable to ,1. S. & Son was sued on by 
J. S. iV Co.—Held, it being clear by the evi
dence that the plaintiffs were the person* de
signated as payees, that they could recover.— 
Judgment appealed from. I 29 X. S. Rep. 
SHU), affirmed. Wallace v. Souther, xvi., 717.

17. Payment.

311. Prom issory notes — A err planer held by 
bank a» indorsee — Payment to cashier—Pre
sumption.]—Where an acceptance had been in
dorsed to a hank, and the cashier of the batik 
had put it in suit, in his own name, and the 
acceptor subsequently paid the amount thereof 
to the cashier ; it was held by the Supreme 
Court of Nova Scotia, that it was a fair in
ference that payment to the cashier was pay
ment to the bank of which he was cashier 
(l’M X. S. Rep. 21U|.—On appeal to the Su
preme Court of Canada the judgment was 
affirmed. Vox v. Seeley, 6th May, 1806.

18. Patent Rights.

40. Consideration—Transfer of patent riyht 
—Hills of Exchange Act, -II Viet. e. 3-1, s. 30, 
s.-s. 4 ill-)]—C. & F. were partners in the 
manufacture of certain articles under a patent 
owned by F. A creditor of F. for a debt due 
prior to the partnership induced C. to pur
chase a half interest in the patent for $7oo. 
ami join with F. in a promissory note for 
000 in favour of said creditor who also, as an 
inducement to F. to sell the half interest, 
gave the latter $200 for his personal use. In

an action against C. on this note:—Held, tv 
versing the decision of the Court of Appeal. 
Taschereau, J., dissenting, that the note wa- 
gix'en by C. in purchase of the interest In tlx 
patent and not hai Ing the word* “ given 1 
a patent right " printed across its face it \v,i> 
void under the Bills of Exchange Act, 03 Vic 
c. .‘13. s. 30, s.-s. 4 (I), l. Craig v. Samuel 
xxiv., 278.

19. Stamp Duties.
41. I nstamped bill — $2 1 'irt. c. Hi. s. 13

“ Knowledge " — Double stamping — Question 
for judge — Pleading.]—The draft sm-u , 
when made and when received by plaintiffs 
had no stamps; they knew then that bills n 
quired to be stamped, but never gave it ,i 
thought, and their first knowledge that tin 
bill was not stamped was when thy gave ii 
to their attorney for collection, and they in 
mediately put on double stamps. The bill 
was received in evidence, leave being reserv. : 
to the defendant to move for a nonsuit, t! 
judge stating his opinion that though plain 
tiffs knew the hill was not stamped when
they ......Ived it. and that stamps were m«
fcary, they accidentally and not intentionnil 
omitted to affix them till their attention v 
called to the omission. Held, affirming the Su 
preme Court of New Brunswick. (22 X. Ii. 
Rep. 199), that the question as to whether < 
not the holder of a bill or draft has affixed 
double stamps upon an unpaid bill or draft 
so soon as the state of the bill was brmm! 
to Ins knowledge within the terms of 42 Yxt 
c. 17, s. 13. is a question for the judge at il 
trial and not for the jury, ((iwynne. J.. di 
seating, l; that the "knowledge" referred i 
in the Act is actual knowledge and not in 
puled or presumed knowledge, and that ti- 
evidence in this case shewed that plaintif)- 
acquired this knowledge for the first time ,n 
the day they affixed stamps for the amount c 
the double duty; that the want of proper 
stamping in due time is not a defence which 
need he pleaded. ( (iwynne, J., dissent in i 
Chapman v. Tufts, viH., 543.

42. Bill of exchange — Sot stamped by 
drawer — Stamps affixed by drawee before ,h- 
count—Double duty affixed at trial—bin- 
edge of law — 4~ Fief. r. 77—Pleading < 
S. ( A . B. I c. 37. ». S3, s.-s». 4. 5—El ide,„ - 
Special plea — .Von fecit — Issue. |—R. v- 
mitted by mail to V. a draft in payment - 
an account which, when received by V.. 
unstamped. V. affixed stamps required In n. 
amount of the draft, and initialed them a- .if 
the date the draft was drawn, which wn- at 
least two days prior to the date on win Ii 
they were actually affixed. In an action on 
the draft R. pleaded "that lie did not male 
the draft." according to provisions of < S. 
(X. B. I. c. 37. s. 83, s.-s. 4. On the trial tic 
draft was offered in evidence and object4■ : in 
as not sufficiently stamped, the plaintiff
ing previously testified as to the affixing n: i : 
stamps, and that he knew the law relatin'- i" 
stamps at the time. The draft was mlm .d,
lea ve reserved to defendant to move for a ... .
suit. and nt a later stage of the trial, ii .|s 
again offered with the double duty allivsl. 
counsel agreeing that a nonsuit should i en 
tered. with leave reserved to plaintiffs to i ' 
for verdict, court to have power to draw in
ferences of fact.—On motion pursuant t<> -m n 
leave reserved, the Supreme Court i23
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X. It. Hop. 343 l sot aside the non-suit and 
ordered a verdict to lie entered for the plain
tiffs on the ground that the defect in the draft 
of want of stamp should have been specially 
pleaded. Ilchl. 1. Reversing the judgment ap
pealed from. Strong and Gwynne. .1.1.. dis
senting, that double duty should have been 
placed on the note as soon as it came into 
the hands of the drawee unstamped, and that 
it was too late at the trial to affix such 
double duty, the plaintiff having sworn that 
he knew the law relating to stamps, which 
precluded the possibility of holding that it 
was a mere error or mistake.—2. That under 
the plea that defendant did not make the 
draft, he was entitled to take advantage of 
the defect for want of stamps.—Per Strong. 
J. That the note was sufficiently stamped 
and plaintiffs were entitled to recover.—Per 
(fW.vnne. .1. That if the note was not suffi
ciently stamped the defence should have been 
specially pleaded. Robert* v Vaughan, xi., 
273.

43. Insufficient stamps — Actual notice — 
Knowledge of holder — Double stamping.] — 
If a note is insufficiently stamped, the double 
duty may he affixed as soon as the defect comes 
to the actual knowledge of the holder. The 
statute does not intend that implied knowl
edge should govern it.— ( Judgment appealed 
from 20 X. S. Rep. 5001, affirmed. Wallace v. 
Souther, xvi., 717.

48. Joint and several — Security for mort
gage debt — Release of co-maker.

Sec Mortgage, 02.
40. Qualified indorsement — Action on note 

given as security.
Sec No. 24, ante.

21. Transfer.
50, Transfer—Overdue note — Equities at

taching — Agreement between vendor and 
payee — Holder for value without notice — 
Evidence.]—An agreement between the maker 
and payee of a promissory note that it shall 
only he used for a particular purpose, consti
tutes an equity which, if the note is used In 
violation of that agreement, attaches to it in 
the hands of a bona fide holder for value who 
takes it after dishonour.—Strong. V..I.. and 
Taschereau. J.. dissenting. MacArthur v. 
MucDowell, xxiii., 571.

22. Theft of Note.

51. Laveeny — .12 it- 33 Viet. e. 21 ( /). ) — 
I'nstampcd note — Valuable security — Eorm 
of indictment.

See Criminal Law, 1.

20. Suretyship.

44. Xotc indorsed as security — Discharge 
of surety — diving time to principal.]—The 
appellant claimed that he was only surety for 
his co-defendant, and was discharged by time 
being given to the principal to pay the note. 
/Mi/, that the fact of time being so given 
being negatived by the evidence, it was Im
material whether appellant was principal or 
surety.—Judgment appealed from (20 N. S. 
Rep. 509), affirmed. Wallace v. Souther, xvi., 
717.

45. Promissory note — Maker or indorser— 
Evidence.]—W. agreed to become security for 
a debt, and wrote his name across the back 
of a promissory note in favour of the credit
ors signed by the debtor. The note was not 
indorsed by the payees, and no notice of dis
honour was given to \V. when it matured and 
was not paid. Action was brought against W. 
as maker jointly with the debtor, and non
suit was entered with leave reserved.to plain
tiffs to move for a judgment if there was any 
evidence to go to the jury as to W.'s liability.

Held, affirming the Supreme Court (X. It. ) 
that there was no evidence to go to the jury 
that W. intended to be liable as a maker of 
the note, ami plaintiffs were rightly nonsuited. 
Ayr American Plough Co. v. Wallace, xxi.,

40. Indorsement of note—Release of maker 
—Reservation of rights — Satisfaction of prin
cipal debt—Release of debtor—Release of

Sec Principal and Surety, 1.

47. Substitution of debtor on note — Dis
charge of maker — Reservation of rights 
against indorser — Surety.

Sec Surety, 3.

BILL OF LADING.

! 1. Rights of assignee — Instructions to hold
until iiayment of bill of exchange — Evidence 
—Consignee obtaining goods without bill of 
lading and without paying for goods—Liability 
of auctioneers to assignees of bill of lading for 
selling the goods on consignee's account — 
Trover — Interest.] — The plaintiffs doing 

| business in Charleston. S. C„ were assignees 
| of a bill of lading for 1<K> casks of spirits of 

turpentine and 501 barrels of rosin, for which 
they had discounted the shipper's draft on R.,

1 of St. John. X. It., the consignee. They for
warded the draft to their agents with instruc
tions to deliver the hill of lading to It. when 
the draft was paid. The draft was dated 2nd 
August, 1875, and payable twenty days after 
date. It. accepted the draft, but did not pay 
it. and the bill of lading was retained by 

i plaintiffs' agents. The invoice was sent from 
Charleston to It., to whom the captain of the 
vessel delivered the goods without production 
of the bill of lading. Subsequently It. deliv
ered !N) barrels of the turpentine to the defend
ants, who were auctioneers for sale on ac
count of It., upon which they advanced R. $1.- 
000. The defendants advertised the sale, sold 
the turpentine at public auction and paid bal
ance of net proceeds to It. on 24th September. 
1st."., 'I'li'' turpentine had been taken out of 
the vessel and landed and warehoused several 
days before delivery to defendants, and they 
did not know that It. had not possession of 
the bill of lading until 21st October. 1875. 
when plaintiffs demanded the turpentine of 
them. Held, affirming the Supreme Court (X. 
R. I ( 3 Pugs. & Bur. 2081. that the plaintiffs 
were entitled in an action of trover to recover 
from defendants the value of the turpentine, 
and interest from the date demand was made, 
and that the instructions from plaintiffs to 

! their agents to deliver the bill of lading upon
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payment of (lie draft, was admissible evidence 
in an notion by plaintiffs against the defend
ants. Stewart v. People* National Hank of 
Charleston; Cass. Dig. (2 ed.) 81.

2. Contract — Correspondence—Carriage of 
goods — Transportation coin pang — Carriage 
over connecting lines.)- Where a shipper ac
cepts what purports to be a hill of lading, 
under circumstances which would lend him to 
infer that it forms a record of the contract of 
shipment, he cannot usually, in the absence of 
fraud or mistake, escape from its binding oper
ation merely upon the ground that lie did not 
read it. but that conclusion does not follow 
where the document is given out of the usual 
course of business, and seeks to vary terms of 
a prior mutual assent. Taschereau. J.. dis
sented on the facts. V. II'. 'Transportation 
Co. v. McKenzie. xxv.. 38.

,'{. 'Transshipment of grain in transit—Cus
tom of trade — Original hills of lading con
tinued—Hulk of cargo delivered and freight 
exacted from transferee -'Transfer hg indorse
ment—'The Hank Act. 53 Viet. e. '31—Estop
pel. | — drain was shipped from Chicago to 
Montreal, the bills of lading being made only 
from Chicago to Kingston, where it was. ac
cording to the usual custom of trade, trans
shipped into barges belonging to the defend
ants. and thence conveyed by them to Mon
treal, without tile issue of new hills of lading. 
It appeared, however, to have been the custom 
that such bills of lading were in cases of tin- 
kind. treated as continuing. The bills had 
been transferred by indorsement, and de
livery to the plaintiff, upon whose order the 
defendant had delivered the greater part of the 
cargo, after exacting payment of full freight 
upon the shipment. The defendant had also 
recognized the custom of the grain trade ns 
to the bills of lading continuing. In an action 
to recover an undelivered balance of the grain 
so shipped: Held, affirming the decision of the 
Superior Court, sitting in Review, at Mon
treal. that under the circumstances, the defend
ant was estopped from questioning the validity 
of ih" transfer of the bills of lading under the 
provisions of “The Rank Act.” or objecting 
that they had become extinct upon delivery of 
the cargoes at Kingston. Tlv St. f.airrcncc 
and Chicago Forwarding Co. v. The Mohans 
Hank (28 L. C. Jur. 127 i. referred to. King
ston Forwarding Co. v. F a ion Hank of Can
ada, Oth December, ISO."».

4. Ttailwag company—Carriage of goods— 
Connecting lines—Special contracts—Loss hg 
fire in warehouse-— Xegligenee- Pleading.] In 
an action by S., a merchant at Merlin. Ont., 
against the Lake Erie and Detroit River Ry. 
Co., the statement of claim alleged that S. 
had purchased goods from parties in Toronto 
and elsewhere to lie delivered, some to the (1. 
T. 11. Co., and the rest to the C. P. R. and 
other companies, by the said several companies 
to be, and the same were, transferred to the 
Lake Erie. etc.. Co., for carriage to Merlin, 
and that on receipt by the Lake Erie Co. of 
the goods it became their duty to carry them 
safely to Merlin, and deliver them to S. 
There was also an allegation of a contract by 
the Lake Erie Co. for storage of the goods and 
delivery to S.. when requested, and of lack of 
proper care whereby the goods were lost. The 
goods were destroyed by fire while stored in a 
building owned by the Lake Erie Co., at 
Merlin. Held, reversing the decision of the 
Court of Appeal, that as to the goods delivered

to the G. T. R. Co. to be transferred to the 
Lake Erie Co. as alleged, if the cause of action 
stated was one arising ex delicto, it must fail, 
ns the evidence shewed that the goods wen- 
received from the G. T. R. Co. for carriage 
under the terms of a special contract contained 
in the hill of lading and shipping note given 
by the G. T. R. Co. to the consignors, and if 
it was a cause of action founded on contract, 
it must also fail ns the contract under which 
the goods were received by the G. T. R. Co. 
provided among other things, that tin* company 
would not be liable for the loss of goods by 
five : that goods stored should lie at sole risk 
of the owners : ami that the provisions should 
apply to and for the benefit of every carrier.- - 
Held, further, that as to the goods delivered 
to ihe companies, other than the O. T. R. Co., 
to lie delivered to the Lake Erie Co., the latter 
company was liable under the contract for 
storage ; that the goods were in its possession 
as warehousemen, and the bills of lading con
tained no clause, as did those of the G. T. R. 
Co., giving subsequent carriers the benefit of 
their provisions : and that the two courts lie- 
low had held that the loss was caused by the 
negligence of servants of the Lake Erie' Co., 
and such finding should not be interfered with.
- Held. also, that as to goods carried on a hill 
of lading issued by the Lake Erie Co., there 
was an express provision therein that owners 
should incur all risk of loss of goods in charge 
of the company, as warehousemen: and that 
such condition was a reasonable one, as tin- 
company only undertakes to warehouse goods 
of necessity and for convenience of shippers. 
Lake Erie and Detroit Hirer Eg. Co. v. Sales, 
xxvi., fit 13.

5. Shipping—Ship's agent—Mandate—Cus
tom of port—Delivery—Carriers.] - A trade 
custom, in order to be binding upon the public 
generally, must be shewn to lie known to all 
persons whose interests required them to have 
knowledge of its existence, and, in any case, 
the terms of a bill of lading, inconsistent with 
and repugnant to the custom of a port, must 
prevail against such custom. Judgment ap
pealed from reversed, the Chief Justice dis
senting. Parsons v. Hart, xxx„ 473.

<!. Fraud hg railwag agent—False hills is
sued when no goods shipped —Draft with hills 
attached—Advances on consignment.

Sec Principal and Ac.ent, 2.
7. Commission merchant—Shipment of grain

— Condition of prepayment — Principal and 
agent—Deliver]!—Vesting of ownership—Loss 
on damaged cargo.

Sec Contract, 21ft.
8. Hoods consigned for sale—Assignment of 

hill of lading — Replevin — Tntercst of trans
feree—Stoppage in transitu.

Sec Sale. 34.
ft. Option to rc-wcigh goods—Notice to sil

ler—Acceptance of hill—Dctivcrg—Estoppel.
See Action. 128.

And see Carriers.

BILL OF SALE.

1. R. S. N. S. (5 ser.) c. 92—Registration 
—Defective jurat—Evidence—Assign ment for
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benefit of creditors—Chattel mortgage.']—An 
assignment of personal property in trust to soli 
same ami apply the proceeds to the payment of 
debts due certain named creditors of the as
signor is a hill of sale within s. 4 of the Nova 
Scotia Hills of Sale Act. not heimr :i" as
signment for the general benefit of creditors 
and so excepted from the operation of the Act 
by s. 10.—The omission of the date and words 
“ liefore me” from the jurat of an affidavit 
accompanying a hill of sale under s. 4 of the 
said Act makes such affidavit void and the de
fect cannot lie supplied by parol evidence in 
proceedings by a creditor of the assignor 
against the mortgaged goods. Gwynne. J.. 
dissenting.—Per Gwynne. ,1. Section 4 of the 
Act only applies to hills of sale by way of 
chattel mortgage and not to an assignment 
absolute in its terms and upon trust to sell 
the property assigned. Archibald v. Iluhley, 
xvili., lit!. '

2. Affidavit of bona fides — \dhcrnire to 
statutory form—Proof of execution—Attesting 
ivitncss.)—Where an affidavit of bona fide* to 
a bill of sale stated that the sale was nor made 
for the purpose of holding or enabling the bar
gainee to hold the goods mentioned therein 
against the. creditors of the bargainor, while 
the form given in the statute uses the words 
" against any creditors of the bargainor.” such 
violation did not avoid the bill of sale as 
against execution creditors, the two expres
sions being substantially the same. Gwynne, 
J.. dissenting.- -The statute requires the affi
davit to lie made by a witness to the execution 
of the bill of sale but as attestation is not 
essential to the validity of the instrument its 
execution can he proved by any competent wit
ness. Judgment appealed from ( 1 N. W. Terr. 
Hep. No. 2, p. 3(1), affirmed. Emerson v. Kay-

3. Chattel mortgage—Description Kills of 
Sale Act—U. S. <). (1887) c. 125—Appeal— 
Order to amend pleadings—Interference with

Debtor and creditor—Purchaser by creditor 
—Consideration—Existing debt.]—In a chattel 
mortgage the goods conveyed were described ns 
follows: “All of which said goods and chat
tels are now the property of the said mort
gagor. and are situate in and upon the premises 
of the London Machine Tool Co. (describing 
the premises), on the north side of King street, 
in the City of London;” and in a schedule re
ferred to in the mortgage was this additional 
description : *' And all machines ... in
course of construction or which shall hereafter 
he in course of construction or completed while 
any of the moneys hereby secured are unpaid, 
being in or upon the premises now occupied 
by the mortgagor ... or which ore now 
"i- shall be on any other premises in the said 
City of London.” Held, affirming the decision 
of the Court of Appeal, that the description in 
the schedule could not extend to goods wholly 
manufactured on premises other than those de
scribed in the mortgage, and if it could the de
scription was not sufficient within the meaning 

■ 'hr Bills .if Bale Act (R. so. | i«T| c. 
125), to cover machines so manufactured.- - 
The Supreme Court will not interfere on ap
peal with an order made by a provincial court 
granting leave to amend the pleadings, such 
orders being a matter of procedure within the 
discretion of the court below.—A purchaser of 
guilds from the maker of a chattel mortgage in 
consideration of the discharge of a pre-existing 
debt is a purchaser for valuable consideration

within s. Ô of the Rills of Sale Act. William* 
v. Leonard it Sons, xxvi., 40(i.

4. Affidavit of bona fides—Statutory form-
Description of grantor—R. S. .V. S. (Ô ser.) 
e. 02. ss. .} and II.] The Act relating to bills 
of sale. R. S. N. S. ( .1 ser. ) c. 02. requires by 
s. 4. that every such instrument shall he ac
companied by an affidavit by the grantor, and 
s. 11 provides that the affidavit shall be. as 
nearly as may be, in the form given in a form 
prescribed, beginning : "I, A. B., of . . in 
the county of . . . (occupation ) make oath
and say.” etc. An affidavit omitted to state 
the occupation of the grantor. Held, per 
Strong. Gwynne. and I'atterson. J.T.. reversing 
the Supreme Court (X. S. i. that as the a Hi 
davit referred in terms to the instrument itself, 
in which the occupation of the deponent was 
stated, the statute was complied with. Per 
Taschereau. J. The onus was upon the per
sons attacking the bill of sale to prove, by 
direct evidence, that the grantor had no occu
pation. which they had failed to do. Smith 
v. McLean, xxi., 3.Ti.

5. Chattel mortgage- 1 ffidavit of bona fide* 
—Compliance with statutory form*—Change 
of possession—Levy under execution \ ban- 
don ment.

See Chattel Mortgage, <î.
fi. Mortgage—Mining machinery Registra

tion — Fixtures — Interpretation of terms— 
Personal chattels Delivery- R. S. V. S. (ô 
ser.) c. 02. ss. 1. ). Hi ( Kills of Sillet -ôô I id. 
(.V. 8.). e. I. s. I',.I (The Mines left —}/ it 
12 Viet. (X.H. I. c .1/. ».

See Registry Laws, 25.

BOND.
1. Action on bail bond—- IIteration of after 

execution—Proof of—Form of bond—Objec
tion first taken on appeal.] — In an action on 
a bail bond the defence was that it had been 
altered after execution,.and that if was not in 
the form required by the statute. Held, af
firming the judgment appealed from (lî) N. S. 
Rep. 00). tliat the defendant having refused 
to call the attesting witness to the bond, who 
was their counsel in the case, the defence as to 
the alteration, alleged to lie in the attestation 
clause, could not succeed.—Held. also, that the 
objection as to the form of the bond being 
merely technical and unmeritorious, could not 
be take» for the first time before this court. 
Woodworth v. Dickie, xiv., 734.

2. Appeal —Security for costs—Prosecution 
—Practice—Objection to form — Waiver.] — 
The bond ns security for costs of appeal to the 
Supreme Court should provide for prosecution 
of the appeal. Objection to the form of the 
bond should be taken by application in cham
bers to dismiss and will lie considered waived 
if this procedure is not adopted. Whitman v. 
Union liank, xvi., 410.

3. Execution — Seal—Onus probandi—De-

Sec Evidence, 152.
4. By Government official — Signature in 

blank—Certificate of magistrate—Execution— 
Weight of evidence—Proximate cause of ac
ceptance—Estoppel.

See Evidence, 153.
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5. Railway aiil — Municipal bon us—Condi
tion in bond—It reach.

See Railway. 00.
ti. Scrnritu to sheriff -Crier of adjudication 

—X nil it y—Fraud—Requête civile.
Sec Sheriff. 1ft.

7. Municipal bond—Form of contract—Sta
tut! authority—Construction of statute.

See Municipal Corporation, 84.

BOOKS OF REFERENCE.
Expropriation of land -Tenants in coin mon 

—Propriétaires par indivis—Construction of 
agreement- -Misdescription- Clans and books 
of reference—Surreys—Registry lairs—Satis
faction of condition us to indemnity.

See Railways, 32.

BORNAGE.
See BoVNDARY.

" BOSTON CLAUSE."
Marine insurance—Abandonment—Repairs 

—Findings of jury—Setting aside verdict.
See Insurance, Marine. 4.

BOUNDARY.
1. Surveyed line—Standing by without ob

jection—Trespass ■— Conventional boundary— 
I Ace used use—Estoppel in pais — Mistake— 
Valuable eonsidi ration--Speeifie performance 
—Description of land—Reference to plan — 
Courses ami distances—Computed area—Con
struction of deed—Evidence of boundaries— 
Parol testimony—Statut! < Frauds-]—G. uns 
owner of lot 1). mid ('. the owner of lot 8 ad
joining it on tlie south. RmIt lots had form
erly belonged to one person, md there was no 
exact indication of the true boundary line be
tween them. T. employed a surveyor to ascer
tain the boundary, who asked < where he 
claimed his northern boundary was. f*. point
ed out the line of a fence produced to a post 
as his boundary Une. The surveyor then 
staked the average line of the fence produced 
till it met the post. not objecting. T., with 
his architect and builder, went on the ground, 
and. in the presence of ('.. the builder again 
marked out the boundary by a line connecting 
the stakes, t not objecting, and a house» was 
built according to the line on the extreme 
verge of T.'s land. ('. first raised objection to 
this boundary when the walls were up and con
siderable money had been expended in building. 
Held, that ('. was estopped from disputing 
that the line run by the surveyor was the true 
line.— When lands are described by reference 
to a plan, the plan is considered as incorpor
ated with the deed, and 1 lie boundaries of the 
lands conveyed as defined by the plan are to lie 
taken as part of the description.—In constru
ing a deed of land not subject to special sta

tutory regulations, extrinsic evidence of monu
ments and actual boundary marks is inadmis
sible to control the deed, but if reference is 
made by the deed to such monuments and 
boundaries, they control, though they may 
call for courses, distances, or computed 
contents, which do not agree with those 
in the deed.—An agreement to establish 
a conventional boundary line between con
tiguous lands is not within the Statute 
of Frauds and such mutual agreements con
stitute valuable consideration to support a 
decree in the nature of one for specific per
formance. although such a decree might lie 
withheld in such a case on the ground of mis
take in regard to the direction of the line or 
in properly laying it out upon the ground. In 
the absence of measurements on a level street 
to shew that the true boundary as laid out 
formerly on the ground when in a rough state 
coincided with the limits as measured from a 
defined point in existence when the plan was 
made, that point cannot Ik» accepted as the true 
point of commencement of the description of 
the actual boundary.—A second plan of sub
division of land cannot be invoked as evidence 
of the limits of lands conveyed by description 
according to a first plan.—Where there is a di 
reet conflict of testimony the finding of t la- 
judge at the trial must lie regarded as decisive 
and should not Ik- overturned in appeal by a 
court which has not had the advantage of see
ing the witnesses and observing their demean
our while under examination. (Jrussett v. 
Carter, x., 105.

2. Agreement—Whi ther executed or cxecu- 
etory— Plan. signal by proprietors — StaU"" 
of Frauds—Purchaser for value without ici 
liii - Disent ionary jurisdiction of Court o\ 
Equity.] — Plaintiff alleged that in March, 
1n44. the Crown granted in fee to S. tie 
east part and the south-west part of lot F . 
lie went into and remained in possession there 
of until his death ; one lx. was then in posse
sion of part of lot ti.. immediately adjacent 
on the south to the land granted to Stewart 
disputes having arisen respecting the bound 
ary. it was agreed to have it surveyed and de 
lined on the ground by a provincial land sin 
ve.vor. whose survey was to be the settled and 
permanent boundary, and who accordingly in 
Sept.. 1ST»4. made a survey, and prepared a 
map shewing the boundary line; thereupon, 
about 20th Oct.. 1SÔ4. the boundary lin 
having been so defined, it was mutually agreed 
to by them, and memorandum written upon 
the map signed by them : “ We. the under 
signed, interested in this survey, agree to ii 
shewn by this plan, as witness our hands 
Thereupon the parties shifted their occupation 
so as to accord with the line surveyed and ■ 
agreed to. K. afterwards applied for the i 
tent of lot (i., which was issued to IV as u 
tee for him. The sun ey commenced I 
west side of G. at a point then lutitm 
agreed upon between S. and lx. and the other 
persons interested, as the north-west angle ■ 
the lot : S. and lx. then removed to and then 
continued in possession of their respect i 
lands as aforesaid, as so separated and d> 
lined ; S. died in IS."ill ; plaintiff, to whom Iw 
devised lot F.. did not attain his major 
until isTti : in I St 12. defendant obtain! 
possession of a strip of the laud in possess i-m 
of plaintiff and S. under the agreement, heir, 
about TU feet in width, to the north of the 
boundary, which had been agreed upon, an ! 
refused to restore possession, or to recogn 
the agreement ; plaintiff was unable i" r....



209 BOUNDARY. 210

possession at law. inasmuch as the legal title 
of plaintiff under the patent would be deter
mined by the mode of survey which prevailed 
according to the general law ; the defendant 
had notice of the agreement and settlement of 
the boundary ; that the true boundary line was 
difficult to ascertain in 1804, and that the 
agreement was a compromise and settlement 
of disputed and doubtful rights. The prayer 
was i lui I the agreement might be specifically 
enforced, and the boundary established accord
ingly, and that defendant might execute a deed 
to continu the strip of land to plaintiff, and 
lie ordered to deliver up possession.—The de
fendant denied that S. ever had actual posses
sion of the disputed strip, which lie alleged 
was in a state of nature at the time of his 
purchase from K. : he alleged that he had had 
the line run by Sparks, I’.F.S.. and erected 
an expensive fence along the line and a dwell
ing house, the whole or greater part of which 
was on the land claimed by plaintiff ; that lie 
had made other valuable improvements; that 
K. was an illiterate man, and if his name "was 
procured to the agreement ii was through 
fraud, lie also set up lhe registry laws, the 
Statute of Frauds, laches, that lie was a 
honà fide purchaser for value without no
tice, and that the agreement was not one 
which the court in its discretion would enforce 
against him—Spragge. t '.. made a decree in 
accordance with the plaintiff's contentions ; 
t reported on a point which arose with refer
ence to the proof of S.'s will : 24 tirant, i ; 
the Court of Appeal reversed ihis decree, from 
a view that plaintiff was appealing to the dis
cretionary jurisdiction of the court, and that 
the ordinary principles upon which it was ad
ministered were applicable; that the court had 
seen no case in which a mere verbal agree
ment. unattended by acts, had been sufficient 
under the Statute of Frauds, although it had 
been held in a number of cases in the courts 

■ I the I'nited States that where two adjoin
ing proprietors employ a surveyor to deline 
their boundary line, and possession is taken 
.•mil held in accordance therewith, the objec
tion of the want of a writing shall not !"■ 
allowed to prevail. That the plaintiff had 
failed to shew anything done on the faith of 
the agreement, or a change of position in 
reliance upon the boundary line settled. That 
the proof of the agreement was not of that 
dear and unambiguous kind the court requires 
when asked to exercise its discretionary juris
diction. That there was no sufficient evidence 
in countervail the defendant's oath denying 
that lie had actual notice of the alleged agree
ment, and that it was a case in which specific 
performance would inflict a grievous hardship 
upon the defendant without any benefit to the 
pinintill’ which lie had a right to expect, and 
without the plaintiff having any equity which 
the court was bound to respect.—//</</, that 
plaintiff had failed to establish the agreement 
alleged in his bill, of which lie sought specific 
performance, and upon which lie rested his 
application for the interference in his favour 
of the equitable jurisdiction which he invoked. 
That if plaintiff contended that the evidence 
' i ihlished that S. and K. agreed upon and 
adopted as the boundary line between them the 
hi" surveyed, and that for this purpose and 
to give effect to this agreement they signed the 
limp, and that in pursuance of such agreement 
i" 'i in adoption of this line as the boundary 
line between them they moved their fences to 
conform to the agreement and occupied up to 
such fences until after S.'s death when defen
dant entered upon the possession then held by 
the devisee, then, the case assuming the com

pletion of the agreement and presenting a 
purely legal claim, and the bill having been 
I i Ici I before the Administration of Justice Act, 
the Court of Chancery would have no jurisdic
tion. Appeal dismissed with costs. Stewart 
v. Lick, Cuss. 1 »ig. (2 ed. I. S»3.

2. I rtion i n bornuge—H. S. (J. art*. 1)153, 
'ilô'i. 'll.',5—Strnii/lit line.]- Where there is a 
dispute as to the boundary line between two 
lots granted by patents from the Crown, and 
it has been found impossible to identify the 
original line, but two certain points have been 
recorded in the Crown lands department, the 
proper course is to run a straight line between 
the two certain points. K. S. t y art. 4100. 
IIiII’h A-sin * ton C u. v. J-uIiiihihi'h Co., x.xiii.,

4. ilneronehment — Mistake of title- Hood 
faith t'oiniiion error- Ifes jmlieata — Aria.

ill. <t *<«/.. Pl'il. Il) 1 C. C. I li
lt e ill nit y—Demolition of irorka. J—Where, as 
the result of a mutual error respecting the 
division line, n proprietor had in good faith, 
and with the knowledge and consent of the 
owner of the adjoining lot. erected valuable 
buildings upon his own property, and it after
wards appeared that his walls encroached 
slightly upon his neighbour's land, he cannot 
be compelled to demolish the walls which ex
tend beyond the true boundary or be evicted 
from the strip of laud they occupy but should 
be allowed to retain it upon payment of a 
reasonable indemnity.—In an action for re
vendication under such circumstances the 
judgment previously rendered in an action en 
bornage between the same parties cannot be 
set up as it# jiiilientn against the defendant's 
claim to lie allowed to retain the ground en
croached upon by paying reasonable indem
nity. as the objects and causes of the two 
actions were different. An owner of land 
need not have the division lines between his 
property and contiguous lots of land estab
lished by regular bornage before commencing 
to build thereon when there is an existing line 
of separation which has been recognized as 
the boundary. Delorme v. Ciihhoii, xxviii., till.

5. ConceHHion line—Surrey — E ride nee.] — 
In an action i n hnriiniie between F. the owner 
of lots 7, 8 and It. in the tenth concession of

1 the Township of Fnrdley. Que., and S.. the 
owner of like numbered lots, in the ninth con
cession. the question to lie decided was the 
location of the line between the two conces
sions. F. claiming that it should lie one 
straight line, to lie traced from the south
easterly angle of lot 14. in the tenth conces
sion easterly on a course S. 87 .'lu' F. to the 
town line between Fnrdley and Hull, while S. 
claimed that as to the lots in question it was 
about a quarter of a mile north of where the 
straight line would place it. A survey of part 
of the line was made in 1828 and the remain
der in 18Ô0. and in 18112 the whole line was 
surveyed again, and the result was held by the 
court below to establish it in accordance with 
the claim of F. In 18tl7 there was a private 
survey which established the line further 
north as claimed by S.. who contended that it. 
and not the survey in 181)2. was a retracing of 

! the original line. Held, affirming the judg
ment of the Court of Queen's Bench, Strong, 
C..I . dissenting, that the original surveys were 
made in accordance with the instructions to 
the surveyors and established the straight line 

! as the true concession line : that the survey 
1 in 1SS»2 was the only one which retraced the
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original lino in an efficient and legal manner; 
and iltat the evidence failed to support the 
contention that it was retraced in INI$7, such 
contention depending on assumptions as to 
the manner in which the original surveys 
were made which the courts would not he 
justified in acting upon. Upratt v. E. B. Eddy 
Co., xxix., 411.

li. Title to land—Trespass— Overhanging 
roof—1tight of view — Evidence — Boundary 
line — Servitude.] — In 1N44 the defendants 
constructed a toll house close to or on the 
houndary of their land with windows over
looking an adjoining vacant lot. and u roof 
projecting over it by about three feet. This 
was done with the knowledge and consent of 
persons who were then proprietors, and was 
not objected to by them or any subsequent 
owner till after the purchase of the lot by the 
plaintiff in 1N95. when he complained that the 
overhanging roof interfered with the gable of 
a house he was building upon it. lie cut 
the roof to permit of the construction of the 
gable and defendants paid the costs of the 
necessary alteration, in 1900 the plaintiff in
stituted i lie present action against defendants 
to have the remaining projection of the roof 
demolished and the windows closed up. There 
was no evidence that there had ever been a 
division line established between the proper
ties and the actual width of the land pur
chased and taken possession of by the plain
tiff in 18U5 was left in uncertainty. Held. 
affirming the judgment appealed from. Strong. 
CM., dissenting, that the plaintiff had not 
satisfied the onus that was upon him of 
proving title to the strip of land in dispute 
and consequently that his action could not 
be maintained. Eurent v. Quebec Xorth Shore 
Turnpike Hoad Tr nut ecu, xxxi., 530.

7. Railways—Construction of deed—Loca
tion of permanent way—Laying out bounda
ries— Fencing— Riparian rights—Xotiee of 
prior title—Registry laws—Possession — Ac
quisitive prescription.']—In the conveyance of 
lands for the permanent way the deed de- 
seribed lands sold to the railway company as 
bounded by an un-navigable stream, ns 
“ selected and laid out ” for the railway. 
Stakes were planted to shew the side lines, but 
the railway fences were placed inside the 
stakes above the water's edge and the vendor 
was allowed to remain in possession of the 
strip of land between the fence and the middle 
of the bed of the stream. The deed was duly 
registered, and subsequently, the vendor sold 
the rest of his property including water rights, 
mills, and dams constructed in the stream to 
defendant's auteur, described as “ including 
that pari of the river which is not included 
in the right of way. etc.” Held, 1. that the 
description in the deed included, ex jure na- 
tunr. the river ad medium filum aqua', and 
that the company's title thereto could not be 
defeated by the subsequent conveyance, not
withstanding that they had not taken physical 
possession of all the lands descrilwd in the 
prior conveyance to them : 2. that the failure 
of the vendor to deliver the full quantity of 
land sold by him to the company, and their 
abstention from troubling him arid his gran
tees in possession of the same could not lie 
construed as conduct placing a construction 
upon the deed different from its clear and un
ambiguous terms or ns limiting the area of the 
property conveyed so as to exclude the strip 
outside the fences, or the bed of the stream ad 
medium filumj and 3. that such possession by

the vendor and his assigns was not possession 
which could ripen into a title by acquisitive 
prescription of the property in question. 
Massamppi Valley Hy. Co. v. Heed, xxxiii.,

8. Riparian rights — Plan of subdivision— 
Specific description—Evidence to explain plan.

See Title to Land, 129.

9. Title to land — Old grant — Metes and 
bounds — Starting point.

See Survey, 1.

10. Trespass—Title to land — Easement — 
Agreement at trial — Estoppel.

See User, 1.

11. Reference to surveyors — Formal pro
ceedings — Old line.

See Survey, 2.

12. Matter in controversy — Injunction — 
Jurisdiction.

Sec Appeal, 40.

13. Sale of land — Representation as to 
boundaries —- Description — Executed con
tract — Deficiency — Fraud — Compensation.

Sec Vendor and Purchaser, 21.

14. Title to land — Boundaries — Road al
lowance — Evidence — Appreciation of testi-

See Title to Land, 101.

15. Agreement respecting lands — Bound 
a ries — Referee's decision — Arbitration — 
Arts. 941-040 and 1.141 et seq. C. C. P.

See Ariiitrations, 18.

16. Title to land—Action en bornage—Sur
veyor's report — Judgment on — Acquiescence 
in judgment — Chose jugee.

See Title to Land, 135.

17. Appeal — Action en bornage — Future 
rights — Title to lands — R. S. C. c. 1.10 .< 
■Hi (61—54 «V 55 Viet. c. 25. s. 9—56 Viet. e. 
29, s. 1.

See Appeal, 72.

18. Boundary marks—Possessory action— 
Delivery of possession — Vacant lands.

See Evidence, 172.

19. Description of lands — Construction of 
deed — Cadastral plans—Metes and bounds 
Possession.

See Title to Land, 87.

20. Municipal corporation — Construction 
of sidewalk — Trespass — Action en bornage 
—Petitory action — Amendment of pleadings 
—Practice — Ceasing litigation — R. S. C.
c. 135, ». 65.

See Action, 171.

BREACH OF PRIVILEGE.

Trespass—Assault—Legislative assembly --- 
Powers—Punishment for contempt—Renne d 
of member from his scat — Action against 
speaker and members — Damages.] — W. 11 
member of the Legislative Assembly of
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Nova Scotia, on the 10th April, 1874, 
charged the provincial secretary, without 
being called to order for doing so, with 
having falsified a record. The charge was 
subsequently investigated by a committee 
of the House, who reported that it was un
founded. Two days after the House resolved, 
that, in preferring the charge without suffi
cient evidence to sustain it. XX’. was guilty of 
a breach of privilege. On the 30th April. XV. 
was ordered to make an apology dictated by 
the house, and. having refused to do so. was 
declared, by another resolution, guilty of a 
contempt of the House, and requested forth
with to withdraw until such apology should be 
made. XX'. declined to withdraw, and there
upon another resolution was passed ordering 
the removal of XX". from the House by the 
sergeant-at-arms, who, with his assistant, en
forced such order and removed XX'. W. brought 
an action of trespass for assault against the 
speaker and certain members of the House, 
and obtained a verdict of $500 damages. Held, 
affirming the judgment of the Supreme Court 
of Nova Scotia, that the Legislative Assembly 
of the Province of Nova Scotia has. in the 
absence of express grant, no power to remove 
one of its members for contempt, unless In- is 
actually obstructing the business of the 
House; and XX'. having been removed from his 
seat, not because lie was obstructing the busi
ness of the House, but because lie would not 
repent the apology required, the defendants 
were liable. Kielley v. Carson (4 Moo. P. C. 
tki I, and Doyle v. Falconer (L. It. 1 P. C. 
31281, commented on and followed. Landers 
v. II oodicorth, ii., 158.

BREWERS.

Sec Liquor Laws.

BRIBERY.

Fraudulent preference — Illegal considéra, 
lion—Assignment by insolvent — Payment by 
inspector.]—An agreement for a payment to 
un inspector of an insolvent estate to in
fluence his consent to an arrangement which 
is not for the general benefit of 4he creditors 
is a bribe which is, in itself, sufficient reason 
to adjudge the transaction, to induce which it 
was given, corrupt, fraudulent and void. 
H riff ham v. Manque Jacques-Cartier, xxx.,

BRIDGES.

1. Jurisdiction of county council—Streams 
over one hundred feet wide—Ontario Muni

Act—R. S. O. (1887) c. 181 «». 532,

See Municipal Corporations, 109.

2. Toll bridge—8 Viet. e. 90 (Can.)—Lia
bility of Province of Canada — Indemnity — 
Remedial process.

See Statute, 154.

BRITISH COLUMBIA COUNTY 
COURTS.

See Constitutional Law, 22.

BROKER.

1. Sale of land—Refusal to carry out ver
bal agreement—Defective title— Instructions 
to agent—Contract in writing — Commission 
on sale.]—About 1st Jan.. 1882, appellants, 
real estate agents in XX’lnnipeg, received verbal 
instructions from respondents to sell land. 
Un 13th Jan., the appellants sold the land at 
the price named, receiving from the pur
chasers $5,000 as deposit on account of pur
chase money. Un the day the appellants sold 
the land. <’., one of respondents, was informed 
of the sale, and demanded and received from 
appellants the $5,000. On 14th Jan., ap
pellants received instructions from the re 
spoudents to sell another 10 acres, which on 
15th Jan., appellants, as agents sold at the 
price authorized, but the formal agreement 
was closed by It. with C\, to whom $1.500 on 
account of the purchase was paid. Prior to 
the expiration of 20 days, within which the 
balance was to be paid, the purchasers discov
ered that the patent for a portion of the land 
had not been issued and, on account of want 
of title in respondents, purchasers refused to 
complete their purchase and froiy the absence 
of a writing signed by them they could not 
be compelled to do so. Appellants brought ac
tion for $1,305, commission upon the entire 
purchase money. Respondents pleaded that 
appellants promised to sell the lands, and 
complete such sale by preparing the necessary 
agreement in writing to make a binding con
tract with purchasers. The jury, following 
tlie charge of the Chief Justice, found for 
plaintiffs for the full claim. 2V6% upon the 
entire purchase money of both parcels. This 
verdict was reduced to $125, commission at 
2V6% on the $5.000 actually paid or, alterna
tively, a new trial was ordered without costs. 
Held. (Strong, J.. dissenting) that there had 
been a mis-tnal. and that therefore the order 
for a new trial should be affirmed.—Per 
Henry. J. It was the duty of the appellants 
to take from the purchasers a binding agree
ment under the statute; and having neglected 
to do so, they were not entitled to any com
pensation.—Per Strong. J., dissenting. The 
appellants did all they were bound to do, and 
earned their commission by finding the pur
chasers, and did nothing and omitted nothing 
which amounted to misfeasance or nonfeas
ance disentitling them to the commission 
which they had earned. McKenzie v. Cham
pion, xii., U4U.

2. Principal and agent — Speculating in 
stocks—Instructions to broker—Money paid 
for margins—Action.] — S.. a speculator in 
stocks, instructed a stock broker, to pur
chase shares, expecting a profit out of a rise 
in the value of the stock. Held, affirming the 
judgment appealed from (15 Ont. App. It. 
5411, that the relation between S. and F. was 
that of principal and agent, and F. was bound 
to purchase the stock and hold it as the prop
erty of S. He could not rely on his ability 
to procure a like number of shares when re
quired, ns his interest would be to depreciate

j their value so as to obtain them cheaply, 
which would conflict with his duty to S.—F. 
being about t i retire from business ns a stock
broker. handed over his stock transactions, 

i including that with S. to C., to which S. 
consented. C. acknowledged to S. having re
ceived from F. the amount paid for margins 
on the stock which F. was instructed to buy, 

I neither F. nor C. having purchased the stock 
I and set it apart ns the property of S. Held. 
1 affirming the judgment appealed from, that
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V. wits liable in nn action for money Inul and 
received, to refund to S. the amount so paid 
for margins, Vox v. Sutherland, 18th Nov., 
1887, -4 C. L. J. 55; Cass, Dig. <2 ed.I, if.

9. /'rinnjwl ami agent—Stock exchange 
custom—Sale of shares—Marginal transfer— 
Undisclosed yrinciyal—. 1 eecptaucc—“ Settle
ment"—Obligation of imrehusir— Con*trac
tion of contrait—" The Hank Act." It. S. C. 
c. lib. as. 70-77—Liability of shareholders.]- 
The defendant, a broker doing business on the 
Toronto Stork Exchange, bought from V., an
other broker, certain bank shares that had been 
sold and transferred to < by the plaintiff. At 
the time of the sale C. was not aware that the 
defendant was acting for an undisclosed prin
cipal and the name of a principal was not 
disci.... d within the time limited for “ settle
ment M of transactions by the custom of the 
exchange. The transferee's name was left 
blank in the transfer book in the bank, but 
it was noted in the margin that the shares 
were subiect to the order of the defendant 
who. three days after settlement was due ae 
cording to the custom of the exchange, made 
a further marginal memorandum that the 
shares were subject to the order of II. The 
affairs of the bank were placed in liquidation 
within a month after these transactions and. 
the plaintiff’s name being nut upon the list of 
contributories, lie was obliged to pay double 
liability upon the shares so transferred under 
the provisions of " The Hank Act." for which 
lie afterwards recovered judgment against ('. 
and then, taking an assignment of (Vs right 
of indemnity against the defendant, insti
tuted the present action. Ilchl, that as the 
defendant had not disclosed the name of any 
principal within the time limited for settle
ment by the custom of the Exchange and the 
shares had been placed at his order and dis
position by the seller, he became legal owner 
thereof without the necessity of any formal 
acceptance upon the transfer books, and that 
lie was obliged to indemnify the seller against 
all consequences in respect of the ownership 
of the shares, and the double liability imposed 
under the provisions of "The Hank Act." 
lioultuco v. Uxomki, xxix., 54.

BUILDER S LIEN.

BUILDINGS AND ERECTIONS.

Lessor anil Lessee—M ater Iota—Filling in 
—" Huilding* and erections" — “Improve

See Lessor and Lessee, 2.

BUILDING SOCIETY.

1. Object* and purpose* — F nicer* — Loan 
tranxaction—By-law—C. S. /,. C. e. (if!—Pur- 
chase of land—Fltra rire*.]- A building so
ciety incorporated under f\ S. L. ('. c. (59, by 
by-law. declared that its principal object was 
to purchase building lots, and build on such 
lots cottages costing about $1.(100 each for 
every one of its members. The society on 
7th Oct.. 1874, purchased the lots described 
and contracted for the cottages at $1,250

each, the amount that each of the shareholders 
bad agreed to pay. A year elapsed during 

j which the cottages were built and drawn by 
lot for distribution among the members. On 
11 tli Oct., 1875, tlie \endors of the lots and 
contractors for the building of the cottages.

• being shareholders in the Dominion Huildiiig 
Society, borrowed money from the latter so 
eiety, and transferred to the same, as col 
lateral security, the moneys due them by the 
appellants in virtue of the deeds of purchase 
and building contract. The appellant com
pany accepted the transfer and paid some 

! moneys on account, and finally a deed of settle 
ment, (acte de reglement de comte i, was ex 
edited between the two companies, upon which 
was based the suit against the appellants, 
brought by 11.. as assignee of the Dominion 
Hitildiug Society. Held, affirming the judg 
ment appealed from (9 Dor. (J. H. 17.", > 
Strong and (Jwynue. .1.1.. dissenting, that tli- 
transaction in question was within the ob
jects and purposes for which the society was 
incorporated, and was therefore not ultra 
rire*. Compagnie de 1 illus du Cay (Jibraltar 
v. IIiiglic*, xi.. 597.

2. Fledge—Iteilemytion—Transfer of slum 
I—/ndebtcdnCHH of transferrer—Itiylit of

eiety to hold shares—C. S. !.. C. c. li!l 
Arts. Unit. mi. c. ('.]—A by-law of a build 
ing society required that a shareholder should 
satisfy all his obligations to the society before 
he should be at liberty to transfer ids share-- 
I’., a director, in contravention of the by-law, 
induced the secretary to countersign a trali
fer of his shares to a bank as collateral >e 
curity for money borrowed, and it was m.i 
till I'.’s assignment for benefit of creditors 
that the other directors knew of the trails 
1er. At the time of his assignment I'. \\n- 
iudebted to the society in $9.744, for wind 
under the by-law, his shares were charged 
as between him and the society. The snciei . 
immediately paid the bank and took an i- 
signment of the shares and of l*.*s debt. Tie- 
shares being worth more than the amount d , 
to the bank, the curator to the insolvent est - 
of H. claimed the shares as part of the estai-', 
and with action tendered the amount due by 
I1, to the bank. The society claimed ii 
shares were pledged to them for the whole 
amount of I'.’s indebtedness to them under 
by-laws. Held, reversing the judgment a
pealed from. ( M. !.. It. 7 (j. H. 417». ......
nier and Taschereau. .1 J.. dissenting, tint 
the shares hail always remained charged under 
the by-laws with P.’s debt to the society, a I 
that his creditors had only the same rights 
in respect of these shares as P. himself h >d 
when lie assigned, viz., to get the shares up"U 
payment of I Vs debt to the society. Sm ’• 
Canadienne Française de Construction 
Montreal v. Hu relu y. xx., 449.

3. Participating borrower* — Sharchnhl - 
—f. S. !.. c. e. Hit—)» ,(• )J l ief. e. .1» (<> > 
—Liquidation—Fxyiration of classes i«- 
sessments on loans—Xoticc of—Interest mol 
bona* — Usurp laws — C. S. C. e. Ô.S— Irt. 
1785 C. C.—Administrators and trash' 
Sales to—Prête-nom—Art. 1)8) C. C. | S 
applied to a building society for a loan f 
$9.590, which was subsequently advanced 
him upon signing a deed of obligation 
hypothec submitting to the conditions I 
rules applicable to the society's method of 
carrying on its loaning business and dot r-

! ing that he had become a subscriber for sli1 - 
in the company's stock for an amount con - 

1 ponding to the amount of the loan, until-’ly
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70 shaven of ilie nominal value of .$00 each in 
a class to expire after 712 monthly payments, 
or in six years from the date of its commence
ment (July, 1878.1, this term corresponding 
with the term lixed for the repayment of the 
loan. He thereby also agreed to make monthly 
pavments of one jier cent, each upon the 
stock, and that the loan should he repaid 
mi the expiration of the class, when, upon the 
liquidation of the business of that class, mem
bers would be entitled to the allotment of 
their shares subscribed as paid up. partly 
by monthly instalments, ami partly by ac
cumulated profits to I»* derived from whatever 
moneys bail been paid in and invested for the 
henelit of that class, at which time whatever 
lie might be so entitled to receive in shares 
of stock should be credited towards the re
imbursement of the loan. He further obliged 
inmself to pay, as interest and bonus, the 
additional sum of one per cent, upon the loan 
by similar monthly instalments (hiring the 
time it remained unpaid. S. paid all the 
instalments by semi annual payments of $4-0 
each until 1st May. 1884, making a total of 
seventy monthly instalments of $70 each, leav
ing two more instalments of each kind still 
to become due iiefore the date originally lixed 
for the termination of his class. The society 
went into liquidation under the provisions of 
4- tV 4.4 Viet. c. 4"-' (Que.I, in .January. 1884, 
urior to A.'s last payment and about six 
months before the date lixed for the expira 
lion of his loan. In October. 188-1, the liquid
ators of the society, in the exercise of the 
powers vested in the directors under the deed 
and tin* society's regulations, passed a resolu
tion declaring a deficit in the business of the 
class to which A. belonged, and, in order to 
provide the necessary funds to meet the pro
portion of deficit attributed as Ids share, they 
thereby exacted from him a further series 
of twenty eight monthly payments in addition 
to the seventy-two instalments contemplated 
ul the time of the execution of the deed. 
Subsequentl(iu 181)21, the plaintiff, as 
transferee of the society, brought action for 
the two original instalments remaining un
paid. and also for the amount of the twenty- 
eight additional monthly payments upon the 
loan and the subscription of shares. Held, 
reversing the judgment of the Court of 
Queen's Bench, that the subscription for 
shares and the obligation undertaken in the 
deed constituted, upon the part of the bor
rower. merely one transaction involving a 
loan and an agreement to repay the amount 
advanced with interest and bonuses thereon 
amounting together to a rate equivalent to 

real al I welve per centum per annum, on 
the amount of his loan: that the contract 
made by the building society stipulating that 
they were to receive such rate of interest 
and Imhius. equivalent to rate of twelve per 
centum per annum on the amount so loaned 
h> tlie society, was not a violation of any 
laws respecting usury in force in the Province 
of Quebec: that the fact of the building so
ciety going into liquidation had the effect of 
causing all classes of loans then current to 
expire at the date when the society was placed 
in liquidation, notwithstanding that the var
ie - terms for which such classes may have 
heen established hud not been ftillv completed: 
that under the provisions of the statute, 42 
X 1.4 Viet. e. 42. liquidators have the same 
lowers in regard to the determination of the 
a flairs of expired classes, and to declare de
li- ils therein, and to call for further payments 
to meet the same, as the directors of the 
so -civ had while it continued in operation:

that the notice required by the twenty first 
section of the Act. 42 & 4.4 Viet. e. 42, does 
not apply to cases where liquidators have 
determined a loss upon the expiration of a 
class, and required the full amount exigible 
upon loans to lie paid by borrowers: that, 
notwithstanding that the liquidation proceed
ings deprived the directors of the exercise of 
their powers as to the determination of the 
condition of the affairs of a (lass, and the ex
action of further payments when exigible in 
such cases on the expiration of n class, the 
resolution of the liquidators determining a 
deficit in the borrower's class and requiring 
full payment of all sums exigible under his 
deed of obligation was sufficient tu constitute 
a valid right of action against the borrower 
for tin* amount of the balance of principal 
money loaned together with the interest and 
bonus instalments remaining due thereon ac
cording to the terms and conditions of bis 
deed o'- obligation. Held, further, affirming 
the decisions of both courts below that, in 
an action where no special demand to that 
effect has been made, the court cannot de
clare the nullity of a deed of transfer alleged 
to have been made in contravention of the 
provisions of article 1484 of the Civil Code. 
Huertin v. Saunter re, xxvii., 522.

BY-LAW.

1. Appeal, 1, 2.
2. Assent, 4 5.
4. Assessments, Hating and Taxation,

0-12.
4. Bonuses and Franchises, 13 18.
3. Drainage, lb-21.
0. Joint Stock Companies, 22. 24.
7. Local Improvements. 24-20.
8. By-laws (Ienerally, 27 34.

1. Petition In i/inmli—lt. X. (J. art. }.IS!)— 
/tight nf appeal—It. X. ('. <•. Ido. n. !'i (#/>.

Xec Appeal. 00.
2. Petition to guanli by-law—Appeal to 

Court of (Juten's Bench—Judgment i/nauliing 
- \ppeal to Supreme Court-- A*. X. C. e. Id), 

h. 24 (pi.
See Appeal, 00.

•4. Vole on by-law—Construction of nlalutr 
— Special Art- Itepeal by general Art- Ite- 
peal bg implication.]- A general Inter statute 
(and a fortiori a statute passed at the same 
time I does not abrogate an earlier special Act 
by mere implication. The law does not allow 
an interpretation that would have the effect 
of revoking or altering a special enactment 
by the construction of general words, where 
the terms of the special enactment may 
have their proper operation without such in
terpretation. City of \ancouvcr v. Hailey,

4. Municipal corporation — By-law—Con
struction of statute—Art. -}J2A*. S. (J.—
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Approval of electors—Appeal as to conta.]— 
Under the provisions of art. 432V It. S. 
<J. money by-laws for loans by town corpor
ations require the approval of the majority 
both in number and in value of the munici
pal electors who are proprietors of real estate 
within the municipality, as ascertained from 
the municipal rolls. Town of Chicoutimi v. 
Trice, xxix., 135.

5. Canting vote—It. 8. O. (1867) c. 17.1. an. 
132, m.

8ee Municipal Corporation. 54.

3. Assessments, Rating and Taxation.

0. Assomment and taxes—Exemption from 
municipal rutes—School rates.]—By-law No. 
148 of the City of Winnipeg, passed in 1881, 
exempted forever the C. V. It. Co., from 
"all municipal taxes, rates and levies and 
assessments of every nature and kind." Ilchl. 
reversing the judgment of the Court of 
Queen's Bench (12 Alan. L. It. 5811 that the 
exemption included school taxes.—The by-law 
also provided for the issue of debentures to 
the company, and by an Act of the Legisla
ture. 40 & 47 Viet. c. 64, it was provided 
that by-law 148 authorizing the issue of de1 
beutures granting by way of bonus to the 
C. I*. R. Co., the sum of $200,UOO in consid
eration of certain undertakings on the part 
of the said company ; and by-law 11)5 amend
ing by-law No. 148 and extending the time 
for the completion of the undertaking . . . 
be and the same are hereby declared legal, 
binding and valid . . . Held, that not
withstanding the description of the by-law 
in the Act was confined to the portion relat
ing to the issue of debentures the whole by
law including the exemption from taxation, 
was validated. Canadiun Pacific lty. Co. v. 
City of II innipey. xxx., 558.

7. t itra vires—License tax—Discrimina
tion between residents and non-residents—33 
Met. e. (A. 11.).

Sec Municipal Corporation, 1.

8. Municipal council—Tower to license, re
gulate and govern trade—Partial prohibition 
—Repugnant provisions — Ontario Municipal 
Act, R. 8. U. (1887) c. 18).

Sec Municipal Corporation. 47.

9. City of Toronto—Water supply—Rates 
to consumers—Discrimination in rates—Gov
ernment buildings.

Sec Municipal Corporation, 199.

10. Sale of liquor—Cumulative taxes—Spe
cial tax.

Sec Municipal Corporation. 4.

11. Railway aid — Debentures—Sale of 
shares at discount—'Trustee—Debtor and cre
ditor—Division of county—Erection of new 
municipalities—Assessment- -Action en reddi
tion de comptes—Arts. 78. ltVp 93!) Man. 
Code, Que.—21/ Met. c. 30 (Que.)—39 Met. 
c. 50 (Que.).

Sec Municipal Corporation. 02.

12. Municipal corporation — Railways - 
Taxation,

See Assessment and Taxes, 14.

4. Bonuses and Franchises.

13. Bonus—Ity-law — Conditions of—Con
ditional mortgage.]—By a by-law passed by 
the City of Three Rivers on the 3rd Mardi. 
1880. granting a bonus of $20,000 to a lira; 
for establishing a sawmill and a box fact-uv 
within the city limits, and a mortgage ba
it like amount of $20.000 granted by the firm 
to the corporation on the 20th of November. 
1880. it was provided that the entire estab
lishment of a value equivalent to not less 
than $75.000 should be kept in operation ba
the space of four consecutive years from tin- 
beginning of said operation, and that l.jo 
people at least should be kept employed dur
ing the space of five months of each of tin- 
four years. The mill was in operation in 
•lune, 1880. and the box factory on the 2nd 
November, 1886. They were kept in opi-i 
ntion, and at least six hundred men were em
ployed in both establishments during ilmt 
time. On a contestation, by subsequent hypo 
thecary claimants, of an opposition afin -/> 
conserver, filed by the corporation for tin- 
amount of their conditional mortgage on tin- 
proceeds of sale of the property. Held, re
versing the judgments of the courts below, 
that even if the words “ four consecuti « 
years” meant four consecutive seasons, there 
was ample evidence that the whole establish
ment was not in operation ns required until 
November, 188(1. when the mortgage wa> 
granted, the mill only being completed and in 
operation during that season, and therefore 
there had been a breach of the conditions. 
Fournier. J., dissenting. City of Time Rinrs 
v. Banque du Peuple, xxii., 332.

14. Municipal corporation—Railway aid 
Subscription for shares—Debentures — Divi
sion of county—Erection of new séparait 
municipalities—3} I iet. e. 30 (Que. I -.1/7,. 
78, 10!/, H39 Que. Man. Code—39 Met. <■ in 
{Que. i—Assessment- Sale of shares at dt<-

1 count—Action en reddition de comptes—'Tins-
1 [ce—Debtor and creditor.]—The relation - \ 

isting between a county corporation and the 
local municipalities of which it is compos- d. 
in respect to money by-laws, is not that of 
an agent or trustee, but the county corpor- 
o(i°n la iho creditor and the several 
corporations are its debtors for the 
of taxes to be assessed upon their ratepayers 
respectively. Where several local munh 
ties formerly constituting part of a county 
municipality have been detached therefrom 
and erected into separate corporations th*,\ 
remain in the same position in regard to suli 
«isting money by-laws as they were before In
division. having no further rights or ohliua- 
tions than if they had never been séparai--d. 
and they cannot, either conjointly or individu
ally. institute actions against such count.\ nr- 
poration to compel the rendering of special no- 
counts of the administration of funds real -d 
upon the sale of county debentures issued be
fore the separation, their proper method of 
obtaining necessary information being ilmt 
provided by article 104 of the Municipal ( el
and through the other facilities afforded local 
municipalities by the Code. Township of 
Ascot v. County of Compton. Village of l.nt- 
noxville v. County of Compton, xxix., 22<
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15. Railway bonus—l al Mating statute — 

Remedy at laic—Mandamus.
See Municipal Cobpobation, 37.

10. Municipal corporation—Street railway 
—Construction beyond limits of municipality 
— Validating Act.

See Municipal Cobpobation, 42.

17. Construction of statute—By-law—Ex- 
el us ire rights—Statute eon finning—Extension 
of privilege—V. S. V. c. do—.1J l id. (Out. I
v. 79, t. 5.

See Statute, 144.

18. Bowers of Legislature—License—Mono
poly—Highways and ferries — Tolls—Navi
gable streams—By-laws and resolutions—In
ter-municipal ferry—Disturbance of licensee 
—Club associations, companies and partner
ships—North-West Territories Act.

See Constitutional Law, 27.

5. Dbainage.
19. Petition for drain—Withdrawal of name 

—Insufficient names.
See Dbainage, 4.

20. Municipal by-law—Special assessments 
—Drainage—Bowers of councils us to addi
tional necessary works—Ultra vires resolu
tions—Executed contract.

See Municipal Cobpobation, 90.

21. Intermunicipal drainage — Initiation 
and contribution — Ontario Drainage Act— 
Consolidated Municipal Act—Assessment.

See Dbainage, 5.

G. Joint Stock Companies.

22. Increasing capital stock — Sanction by 
shareholders—Calls on new stock.

See Company Law, 39.

23. Directors — Ultra vires — Discount 
shares—Calls for unpaid balances—Contribu
tories — Trustees — Bowers — Contract — 
Fraud—Breach of trust—V. S. M. c. U, Div. 
7-U. S. M. c. 23. ss. dtj, 3d.

See Company Law, 42.

7. Local Impbovements.
24. Local improvement—Notice to ratepay

ers— I ariation from notice.
See Municipal Cobpobation, 43.

25. Special tax—Local improvements.
See Assessments, 51.

2(1. By-law—Assessment — Local improve
ments—Agreement with owners of property— 
Construction of subway—Benefit to lands.

See Municipal Corporation. 120.

! tion of council—Compliance with by-law.]— 
Where u by-law provided that no connection 
should be made with a sewer, except by per
mission of the City Engineer, a resolution of 
ils* City Council grunting an application for 
such connection on terms which were complied 
with, and the connection made, was a sulli- 
cieut compliance with said by-law. Lewis 
v. Alexander, xxiv., 551.

28. Regulations respecting buildings—Effect 
on prior contracts.

See C’ONTBACT, 159.

29. Regulating and licensing traders—Pro
hibition against Ituwkers—Unt. Mun. Act, R. 
S. O. (1887) c. 284.

Sec Municipal Cobpobation, 48.

i 30. High school district—Townships de- 
fuelled—Lltra vires.

See Schools, 3.

i 31. Registration of by-law—Notice—Reg is - 
1 try Act—R. S. (J. (187?) c. IJj.

See It eg i stb Y Laws, 2.

| 32. Municipal corporation — Negligence —
! Snow and ice on sidewalks—Construction of 
| statute—ôô lid. c. 4 d.s. 331 ( Ü. i —J? lid. 
I <*• <itl. s. Id (O.)— Finding of jury—Gross 
j negligence.

See Negligence, 191.

I 33. Waterworks—Resolution — Agreement 
in writing—Injunction—.Id. 1033a C. C. B.

Sec Injunction, 4.

I 34. Municipal regulations — Operation of 
l tramwuy—Use of streets—Crossings—Boners 
I —By-law or resolution—Construction of sta- I tute.

See Tbamway, 0.

CADASTRAL PLANS.

I 1. Evidence—Admissions — Arts. I2^3-12]3 
I 0. C.J — Statements entered upon cadastral 
j plans and official books of reference made by 

public officials, and filed in the lands registra- 
I ion offices, in virtue of the provisions of the 
Civil Code of Lower Canada, do not in any 
way bind persons who were not cognizant 

1 thereof at the time the entries were made. 
| Durochcr v. Durocher, xxvii., 303.

2. Description of lands — Plans — Varia- 
tion of boundary — Possession — Prescriptive 
title — Notice.

See Title to Land, 87.

CALLS.

See Company Law—Winding-up Act.

CANADA, PROVINCE OF.8. By-laws Geneiially.
27. Municipal corporation — Connection 

vith drain—Permission of engineer—Résolu-
See Common School Fund—Dominion Ar- 

bitbatobs.
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CANADA TEMPERANCE ACT.

1. Sera fi ii a of rotes - 1*0 in ru of County 
Court judge—Corrupt aids.] Ihld, that a 
judg«‘ of the County Court, in holding a scru
tiny of votes under the provisions of the Can
ada Temperance Act, can only determine which 
side lms a majority of the votes polled, by In
spection of tile ballots, and has no power to in
quire into corrupt acts, such as bribery, etc., 
which might avoid the election (Henry, .1., 
dubitante). (See 22 C. L. .1. 40.1 Chapman 
V. Rand. xi., 012.

2. Uefcrred nine -— Item a ml that rote be 
taken—IHrided countil— I>• posit of noliee in 
office of registrar of one riding oh///. ]—Section 
0 of the Canada Temperance Act. 1878. pro
vides that the notice to lie sent to the Sec
retary of State asking that the votes of the 
electors be taken must he deposited in the of
fice of the sheriff or registrar of deeds of or in 
the county for public examination, and evi
dence of such deposit sent to the Secretary ot 
State, with notice prescribed in s. i>. In this 
case the notice was deposited with the regis
trar of the north riding of the county only. 
On petition praying that under these circum
stances ii" proclamation under s. 7 should 
issued, the Governor-Genera l-in-('ouneil refer
red the following case to the Supreme Court : 
“ There are two registrars of deeds for the 
County of Perth. Out. One for the north rid
ing. with an office at Stratford, and one for 
the south riding, with an office at St. Mary's. 
With a notice and petition for bringing the 
second part of the Canada Temperance Act. 
1S7S. into force in the said county, there was 
laid before the Secretary of State evidence 
that such notice and petition was deposited, 
for the purpose and time required, in the of
fice of the registrar of deeds for the north 
riding of the said county. — Is that a com
pliance. in that respect, with the require
ments of the sixth section of the said Act ?” 
It itch ie, C.J., in giving judgment, said, that 
in such an important matter, involving the 
rights of a certain class of persons, it was itn- 
lortant that every provision of the law should 
>e strictly complied with. This, lie held, had 
not been done. The petition might have been 
deposited either in the sheriff's office or in 
hi'tli the registry office*, lie held that the 
filing in the one registry office was insuffi
cient.—Strong. J.. said there could lie only 
one construction of the Act. and no argument 
could he advanced to sustain the validity of 
the filing, lie was only surprised that it had 
been found necessary to resort to this court 
to obtain a decision upon such a question.— 
The other judges eoivurred. In re Camilla 
Temperance Act. ISIS (Count// of Perth*, 
20 (\ L. J. 37.’»: Cass. Dig. (2 ed.i 10Ô.

3. Referred cane — Petitioners withdrawing 
names.]—The case was referred by the Gov
ernor-! »enernl-in-< 'ouneil as follows : " A num
ber of electors of the County of Kent. On
tario. having signed a notice and petition un
der the Canada Temperance Act. 1S7S, for 
bringing into force in the said county the 
second part of the Act, and the notice and pe
tition having been laid before the Secretary of 
State with evidence of compliance by the pe
titioners with the formalities prescribed by the 
Act. but before being submitted to the Gov
ernor-General in-!'ouneil or the issuing of a 
proclamation under the Act. some of tin* sig
natories laid before the Secretary of State, a 
petition asking to withdraw their names from

I ilie petition. Have they a right to so withdraw 
their naines?" Opinion—The signatories i 
the petition, signed under the provisions m 
the Act for bringing into force the second p i 

■ of said Act, have not, under the eireumstan,. 
set forth, the right to withdraw their acknowl 
edged and deliberate signatures, or to have il. 
same withdrawn from the petition. In re Cm 
mla Temperance I et. ISIS (Count// of liini 
Cass. Dig. (2 ed. I 10(1.

4. Prosecution of offences — C. T. Act. 
107—Appropriation of penalties — Inter/,, 
tat ion Art — Statutes relating to P. !.. I. \ 
An appeal against a decision under the \ 
was allowed, and it was Held, that 21 Vi. t 
c. 1, s. 7, s.-.s. 22 I Interpretation Act), di-t 
not apply to penalties imposed under the C.t 
ada Temperance Act ; that the second part 
that sub-section refers only to appropriate i 
of penalties imposed under the provision- . 
the first part, relating to the mode of re,-,. 
ering penalties where no such mode i< . i 
in the Act contravened, and as s. 107 of i 
Canada Temperance Act provides for the pi 
sedition of offences in the manner directed !,, 
the Act relating to the duties of justices - 
the pence out of -sessions, and for such pur 
poses incorporates the necessary parts of t !.. 
latter Act in itself, thus providing a ni , I 
for the recovery of penalties under the r 
aila Temperance Act. the sub-section 22 at" 
said has no application; that the penalties c 
posed by the Canada Temperance Act slim 
therefore go to the Crown as in cases und- r 
the Act relating to the duties of justices of i 
peace out of sessions which makes no sp, u„ 
appropriation of penalties imposed under e 
( Ritchie, ( dubitante. i Held. also, i 
the Interpretation Act (31 Viet. c. 1 i. app - 
to statutes of the Dominion relating to l'n 
Edward island whether such statutes v - 
passed before or after the admission of n > 
province into the Dominion. I'itzgeruhl 
.1 lehinlu//. Cass. Dig. 12 ed. i 107.

fi. Application of finis under — Incor/,,•• 
ed town separated from county for muni■ '
/imposes.] -My order in council made in S, p 
tomber, 188(1. it is provided that "all ; 
penalties or forfeitures recovered or eiifor -I 
under the Canada Temperance Act. 1ST'-, u 
amendments thereto, within any city or cm i 
or any incorporated town separated for nnmi- 
cipal purposes from the county . . . -hail
be paid to the treasurer of the city, Incur)> i - 
ated town or county," etc. Held, rover- li
the decision of the Supreme Court of V " 
Brunswick, King, .1.. dissenting, that t<> - 
within the terms of this order an incorp t- 
ated town need not be separated from ibe 
county for all purpose* : ii includes any 
having municipal self-government even 11 I 
it contributes to the expense of keopin > 
certain institutions in the county. Toe 
St. Stephen v. Count// of Charlotte, xxh

(1. Search warrant — Magistrate's ju> le
tton — Justification of ministerial oflic 
(loads in eustodia legis — Ueplerin — / 
pet 1,‘es judicata.] A search warm 
sued under " The Canada Temperance \ 1 

; is good if it follows the prescribed fore 
j if it has been issued by competent nut ' 

and is valid on its face, it will afford . 
i cation to the officer executing it in cithei > m 

inai or civil proceedings, notwitlistnnd 
i it may lie bad in fact, and may have ■••'»
| quashed or set aside. Taschereau. J.. di i 
l ing.—The statutory form does not requn - ’I"1
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premises to be searched to be described by 
metes and bounds or otherwise.- A judgment 
on certiorari quashing the warrant will not 
estop the defendant from justifying under it 
in proceedings to replevy the goods seized 
where- be was not a party to the proceedings 
to set tin- warrant aside and such judgment 
was a judgment inter parte« only. Tasche
reau. J., dissenting. Slectli v. Hurlbcrt, xxv., 
«20.

7. .1*80Mit on constable — Peace officer — 
Serving summons — Discharge of duty — In
dictable offence — Evidence.

See Criminal Law, 8.
8. C. T. Act. ISIS, s. 105—“ Absence "— 

Justification of justice of the peace.
Sec Justice of the Peace, 1.

CANVASSER.

Contract — Lex loci — Lex fori — Fire- 
insurance — Principal and agent — Payment 
of premium — Interim receipt — Repudia
tion of acts of sub-agent.

Sec Insurance, Fire. 1.
And *<t Election Law.

CAPIAS.

1. Affidavit — Art. 70S C. C. P.—Reason
able and probable cause—Malicious arrest — 
Damages.]—S., resident in Toronto, on thi
eve of departure for a trip to Europe, passed 
through Montreal, and while there refused to 
settle an overdue debt with McK., who had 
sued him for it in Ontario, where proceed- 
im:s were still pending. MeK. thereupon caused 
him to be arrested under capias, and S. paid 
the debt. S. claimed damages from MeK. for 
malicious arrest and McK. relied on a plea "f 
justification, acting upon reasonable and prob
able cause. In the affidavit for capias the 
reasons given for belief that S. was about to 
leave Canada were : “ That the deponent’s
partner was informed last night in Toronto by 
a broker that S. was leaving immediately the 
Dominion of Canada, to cross over the sen 1 
for Europe or parts unknown, and lie was him
self informed this day by J. It., of S.'s depart
ure for Europe and other places." The evi
dence shewed that S. was in business at To
ronto. and was leaving for the Paris exhi
bition, that he was in the habit of crossing 
every year, and that his banker, and all bis 
business friends knew that he was only leav
ing for a trip; and there was no evidence that 
the deponent had been informed that appellant 
was leaving with intent to defraud, but it ap
peared that before execution of the capias S;. 
on being asked to settle, refused to pay McK. 
and told him “ be might get his money as best 
In- could." Held, reversing the Court of Queen's 
Bench, that the affidavit was defective, as it 
did not state any sufficient reasonable and 
probable cause for believing that the debtor 
was leaving with intent to defraud his cred
itors ; that, in the present case, the evidence 
shewed no reasonable and probable cause to 
justify the arrest under capias, and eonse 
quent'ly tin- plaintiff was entitled to recover 
substantial damages. Shaic v. McKenzie, vi.. 
181.

2. Petition for discharge—R. S. (', c. 135, ». 
28- Arts. 819*21 Ç. V. P. — Final judgment 
—Judicial proceeding.

Sec Appeal, 1U5.

CARRIERS.

1. Bills of Lading and Shipping Re
ceipts, 1-5.

2. Connecting Lines. 0-0.
•'{. Conditions Against Liability. 10-14.
4. Negligence, 15-22.
5. Other Cases. 25-24.

1. Bills of Lading and Shipping Re-

1. Contract—Correspondence — Carriage of 
goods — Transportation company — Carriage 
over connecting lines - Itill of lading. \ A 
shipping agent cannot bind bis principal by 
receipt of a bill of lading after the vessel con
taining the goods shipped has sailed, and the 
bill of lading so received is not a record of 
the terms on which the goods are shipped.— 
Where a shipper accepts what purports t«> be 
a bill of lading, under circumstances which 
would lead him to infer that it forms a record 
of the contract of shipment. In- cannot usually, 
in the absence of fraud or mistake, escape 
from its binding operation merely upon the 
ground that he did not read it. but that con 
elusion does not follow where the document is 
given out of the usual course of business, and 
seeks to vary terms of a prior mutual assent. 
Taschereau. .1.. dissented on the facts. A. 
» . Transportation Co. v. McKenzie, xxv., 38.

2. Contract—Shipping receipt — Carriers— 
Limitation of liability—Xegligcncc— Cornu et- 
ing lines — Wrongful conversion Salt for 
non-payment of fnight—Prineinal ami agent 
— Varying terms of contract | -Conditions in 
a shipping receipt relieving the carrier from 
liability for losses or damages arising out of 
" the safe keeping and carriage of the goods " 
even though caused by the negligence, care
lessness or wnnt of skill of the carrier's 
officers, servants or workmen, without tin- 
actual fault or privity of the carriers, and 
restricting claims to the cash value of tin- 
goods at the port of shipment, do not apply 
to cases where tin- goods have been wrong
fully sold or converted by the carrier.— A 
shipping receipt with terms as above was for 
carriage by the defendants’ and other con
necting lines of transportation and made the 
freight payable on delivery of the goods at tin- 
point of destination. The defendants had 
previously made a special contract with the 
plaintiff but delivered tin- receipt to his agent 
at the point of shipment with a variation of 
tin- special terms made with him in respect to 
all shipments to him as consignee during the 
shipping season of 18119. tin- variation lining 
shewn by a clause stamped across tin* receipt 
of which the plaintiff had no knowledge. Urn- 
of the shipments was sold at an intermediate 
point on the line of transportation on account 
of non-payment of freight by one of the com
panies in control of a connecting line to 
which the goods had been delivered by the

i defendants, lie Id. that the plaintiff's "agent
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at I lie shipping point had not authority as 
n nidi to von so nt to a variation of the special 
contract, nor could tin- carrier do so by in
serting tlie clause in the receipt without the 
concurrence of the plaintiff; that the sale, 
so made at the intermediate point, amounted 
to a wrongful conversion of the goods by tin* 
defendants, and that they were not exempted 
from liability in respect thereof at their full 
value under the terms of the shipping receipt. 
—As the evidence shewed definitely what dam
ages bail been sustained, there being no good 
reason for remitting the case back for a 
new trial, the Supreme Court of Canada, in 
reversing the judgment appealed from, or 
dered that the damages should lie reduced to 
those proved in respect of the goods sold and 
converted. Armour. J„ however, was of 
opinion that the judgment of Craig. J., at 
the trial should be restored. Wilson v. Cana
dian Den lopment Co., xxxiii., 432.

[The Vrivy Council refused leave to appeal, 
July, 1UU3.J

3. Hill of lading—Contract against liability 
•—Hail ira y .let. ttiliti— d.J l id. c. }.}. s. J—
I ict. c. 9 " Xoticc, condition ->/ declaration ” 
—Contract against liability.

Sec Railways. 2.
4. Hill of Imling — Conditions — Statutory 

liability — llailnicnt — Xoticc — Delivery — 
Warehousing—Loss after transit—Joint tort
feasors—Release to one.

See Railways, 3.
3. Shipping—Hill of lading — Delivery — 

Custom of port.
See Trade Custom, 1.

2. Connecting Lines.
0. Forwarding over connecting lines—Con

tract liy one for sereral — Hills of lading — 
Terms of contract—Custody of goods—Deli
very—Xegligcncc.|—The appellant, contracted 
with II. to carry butter from London. Ont., 
to England, and the bills of lading were sign
ed by IS., describing himself as agent sever
ally. but not jointly, for the (i. W. ity. Co., 
the M. 1 >. T. Co. and the C. XV. S. S. Co. 
named as carriers therein. The ti. XV. Ry. 
Co. were to carry the goods from London to 
Suspension IIridge, the M. 1>. T. Co. from 
Suspension Rridge to New York, and it was 
then to lie delivered to the S. S. Co. for car
riage to England. It was provided by the bill 
of lading that if damage was caused to the 
goods during transit the sole liability was to 
tie on the company having the custody there
of at the time of such damage occurring. The 
butter was carried to New York, where it was 
taken from the car and placed in lighters 
owned by the M. 1». T. company to lie con 
veyed to the steamer “ Itorset " belonging to 
the S. S. Co. On arriving at the pier where 
the steamer Ivy, the lighter could not get near 
enough to unload, and the stevedore in charge 
of the steamer had it towed across the river 
with instructions for it to remain until sent 
for. The “ Dorset ” sailed without the butter, 
which was sent by another steamer of the S.
S. Co. some live days later. The butter was 
damaged by heat while in the lighter—Held. 
nllirming the judgment appealed from (12 
Oft. \pp. It 2011. that the M. I». T. Co. 
having made a through contract for the carri
age of the goods, were liable to II. for the

damage, and even under the bill of hiding were 
not relieved from liability, as the butter was 
never delivered to. and received by, the S. S. 
Co., but was in the custody of the M. 1>. T 
Co. when the damage occurred. Merchants' 
Despatch Transportation Co. v. Ilatcly, xiv..

7. Ships and shipping — Chartered ship— 
Perishublv goods—ship disabled by excepted 
perils—Transshipment —• Obligation to trims 
ship—Repairs- Reasonable time- Carrier- 
Huilée.J If a chartered ship be disabled by 
excepted perils from completing the voyage 
the owner does not necessarily lose the benefit 
of his contract, but may forward the goods by 
other means to the place of destination, and 
earn the freight.—The option to transship 
must be exercised within a reasonable time, 
and if repairs are decided upon they must 
be effected with reasonable despatch, or other 
wise the owner of the cargo liecomes entitled 
to his goods.—Qua:re, Is the ship-owner obliged 
to transship?- -If the goods are such us would 
perish before repairs could be made, the ship
owner should either transship, deliver them 
up or sell, if the cargo owner does not objet t, 
and his duty is the same if a portion of tin- 
cargo, severable from the rest, is perishable. 
And if in such a case the goods are sold with 
out the consent of the owner the latter is 
entitled to recover from the ship-owner the 
amount they would have been worth to him 
if he had received them at the port of ship- 
meat. or at their destination at the time of 
the breach of duty. Owen v. Outcrbridgi.

S. Railway company — Carriage of goods— 
Connecting lines—Special contract— Loss by 
fire in warehouse—Xegligcncc—Pleading.

See Railways, G.

!t. Shipping receipt—1 imitation of carrier's 
liability — A egligcncc — Connecting lines - 
Wrongful conversion—Sale for non-payment 
of freight — Principal and agent — I urging 
terms of contract.

Sec No. 2, ante.

3. Conditions against Liadility.

lit. .Vegligcncc—Bill of lading — Exception 
from liability—Stowage.]—A bill of lading ac
knowledged receipt on board steamer, in good 
order and condition, of goods shipped (fresh 
meat) and contracted to deliver the same in 
like good order and condition. . . . loss or
damage resulting from sweating . . . decay, 
stowage, . . . or from any of the following 
perils, whether arising from the negligence. do 
fault, or error in judgment of the pilot, ma
ter. mariners or other persons in the service 
of the ship, or for whose acts the ship-owner 
is liable (or otherwise howsoever ) a I way- 
excepted, namely (setting them out I.—Held. 
nllirming the Supreme Court, I'.E.I., Ritchie. 
< '••!.. and Fournier, .1.. dissenting, that tin- 
clause " whether arising from the negligence, 
default or error in judgment of the master." 
etc., covered as well the preceding except iot
as those which followed, and was not limit 'll 
in its application by the words “ from any >-i' 
the following perils," and the defendants were, 
therefore, not liable for damage to the good- 
shipped resulting from improper stownc. 
which was one of the excepted peril-. 
Tminor v. Hlack Diamond S. S. Co., xvi., 15(1.
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11. Special contract—Exemption from lia
bility —" At owner a rink” — *" Against all 
casualties.”] — The Com merci ill Travellers 
Assn, of Ontario, l>y written agreement, ob
tained for ils members for the season of 1885 
special privileges in travelling by the com
pany's boats, one of the terms being that 
memlters should receive tickets at a reduced 
rate " With allowance of .'KMI lbs. of baggage 
free, but the baggage must be at the owner's 
risk against all casualties." This agreement 
was continued during 1880 by verbal agree
ment between the manager of the company 
and the secretary ami traffic manager of the 
association. A commercial traveller obtained 
a ticket l’or passage on one of the company’s 
boats under this agreement, paying the re
duced fare, and took on board three trunks 
containing the usual outfit of a traveller for 
a jewellery house valued at about $15,000. 
The trunks were checked in the usual way 
and no intimation was given to any of the 
officials on ilie boat as to their contents. On 
the passage the contents of the trunks were 
damaged by negligence of officers of the com
pany and an action was brought.—Meld. 
affirming the decision appealed from (15 Ont. 
App. It. 047), that the agreement between 
the association and the company was in force 
in 1880; that the term " baggage ” in the 
agreement meant not merely personal baggage, 
such as every passenger is allowed to carry 
without extra charge, hut commercial baggage, 
and would include the outfit in this case; ami 
that in the expression “ must be at owner's 
risk against all casualties." the words 
"against all casualties” do not limit, control 

or destroy, but rather strengthen, the protec
tion which the former words "at owner’s 
risk” afforded the defendants. Mixon v. 
Itichclicu Xa l igation Co., xviii.. 704.

12. Bailees — Common carriers — Express 
company—Receipt for money parcel—Condi
tions precedent — Eormal notice of claim 
Blending—Money had and received — Special 
pleas.I — Where an express company gave a 
receipt for motley to be forwarded with the 
condition indorsed that the company should 
not lie liable for any claim in respect of the 
package, unless within sixty days of loss or 
damage a claim should be made by written 
statement, with a copy of the contract an
nexed.—Held, that the consignor was obliged 
to comply strictly with these terms as a con
dition precedent to recovery against the ex
press company for failure to deliver the par
cel to the consignee. Richardson v. The Can
ada U - •/ /'amurs’ //--■. i (it! V. C. C. r. 
•loiti, distinguished.— In an action to recover 
the value of the parcel, on the common count 
for money had and received, tin- plea of 
" never indebted” puts in issue all material 
facts necessary to establish the plaintiff's right 
uf action. Aorthern Express Co. v. Martin.

Iff. Shipping—Bill of lading—Limitation of 
lime to sin—Damage from u nsea worth in ess

Construction of contras t.\- -On a shipment 
"f goods by steamer the bill of lading provided 
that all claims for damage to or loss of the 
«nae must lie presented within one month 
from its date after which the same should be 
completely barred.—ll< l<l, reversing the jtulg 
Mont appealed from (8 II. ('. Hep. 2281. Mills. 
-I.. dissenting, that this limitation applied to 
it daim for damage caused by unseaworthiness 
"f the steamer. Union Steamship Co. v. Drys- 
tftdc, xxxii., o7$).

14. Shipping receipt — Limitation of cur
rier's liability—Acgtigenee — Connecting Unis 
— W rongful conversion — Sale for non-pay
ment of freight—Principal and agent I urg
ing terms of contract.

See No 2, anti ■

4. Neulioexce.

1Ô. Railway—Authority of agent—Bill of 
lading—-Condition rerbally stal'd Perishable 
goods Italy of providing /it and proper trans
portation - - Aegtigt net I’rintid conditions —

I ' owner's risk ” Estoppi I \ Act Ion 
against a railway company for negligence and 
breach of verbal contract between tlie shippers 
and company's agent to carry oil in covered 
ears with despatch. The oil was forwarded 
in open cars and delayed in different places, 
and in consequence a large quantity was lost. 
The bill of hiding said nothing about covered 

1 cars, and stated that the goods were subject 
to conditions indorsed thereon, one being that 

i the company would not lie liable for leakage 
i or delays, and that the oil was carried at the 

owner's risk.— Held, per llitchie. C.J., and 
, Fournier and Henry, .1.1.. that the loss did 

not result from risks imposed on the owners,
I but from the wrongful act of the carriers in 
! placing the oil on open curs, which was in- 
j consistent with the contract, and in contra- 
j volition as well of their duty to provide lit and 
I proper transport of the goods shipped.—Per 

Strong. 1-ournier, Henry and (1 wynne, .1.1, 
Evidence of the verbal contract to carry in 
covered cars was properly admitted ; that the 
agent had authority to make such a contract 
in the ordinary course of his duties and ii did 
not militate against but was incorporated 
with the writing so as to make the whole cou- 
tract one for carriage in covered cars, and 

| that non-compliance with the condition as to 
I carriage in covered cars prevented the com

pany setting up the condition that "oil was 
! carried at the owner's risk " to avoid liability.

Judgment appealed from (28 V. < '. t ’. I*. r»87 i,
1 affirmed. (Irani Trunk Railway Co. v. Fitz

gerald, v., 204.
I Id. Maritime law — Affreightment — Char- 
i ter party—Privity of contract Xcgligenee- 
j Stowage—Fragile goods- Bill of lading—Con- 
: dit ion Xotiee Arts. UifJf, Hu.i. Itllil C. C. 

—Liability for fault of serrants- Arts. d.lS.t 
(81, Mint. I1,hi. >)r>. c. C. | -

[ The chartering of a ship with its company 
for a particular voyage by a transportation 
company does not relieve the owners and 

i masters from liability upon contracts of 
j affreightment during such voyage where the 
j exclusive control and navigation of the ship 

are left with the master, mariners, and other 
servants of the owners, and the contract had 
been made with them only. The shipper’s 

j knowledge of the manner in which his goods 
i are being stowed under a contract of affreight- 
| ment does not alone excuse ship-owners from 

liability for damages caused through itnprop- 
« i or insufficient stowage.- A condition in a 
bill of lading, providing that the ship-owners 

; shall not lie liable tor negligence on the part 
I of the master or mariners, or their other ser- 
! Mints or agents, is not contrary to public 

policy nor prohibited by law in the Province 
: * Jucher. When a lull of lading provided
; that glass was carried only on condition that 
- the ship and railway companies were not 
I to be liable for any breakage that might occur,
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whether from negligence, rough handling or 
any other cause whatever, and that the owners 
were to lie " exempt from the perils of the 
seas, and not answerable for damages and 
losses by collisions, stranding and all other 
accidents of navigation, even though the dam
age or loss from these may be attributable 
to some wrongful act. fault, neglect, or error 
in judgment of the pilot, master, mariners or 
other servants of the ship-owners: nor for 
breakage or any other damage arising from 
the nature of the goods shipped,’’ such provi
sions applied only to loss or damage resulting 
from acts done during the carriage of the 
goods, and did not cover damages caused by 
neglect or improper stowage prior to the com
mencement of the voyage. hl> ngoil S. S. < o. 
v. Pilkington ; Ulcugoil S. S. Co. v. I'irguson, 
xxvili., 3 -H».

17. Ha il ways—Carriage of goods—Special 
instnu l ions Acceptance bp consignee — 
\y an Inin si men - \ cgligence— I mic ailment.] — 
F. llros., dealers in scrap iron at Toronto, for 
some time prior to and after 18117 had sold 
iron to a Rolling Mills Co. at Sunnyside in 
Toronto West The <1. T. R. had no station 
at Sunnyside the nearest being at Swansea, 
a mile further west. hut the Rolling Mills 
Co. had a siding capable of holding three or 
four cars. In I Ml 7 F. llros. instructed the 
(T. R. Co. to deliver all cars addressed to 
their order at Swansea or Sunnyside to the 
Rolling Mills Co. and in Oct.. IS'.tfl, they had 
a contract to sell certain «inutilities of differ
ent kinds of iron t«i the company and shipped 
to them at various times up to Jan. 2nd. 11)00. 
live cars, one addressed to the company and 
others lo themselves at Sunnyside. On Jan. 
10th the company notified F. llros. that 
previous shipments had contained iron not 
suitable for their business and not of the kind 
contracted for and refused to accept more un
til a new arrangement was made, and about 
tin- middle of January they refused to accept 
part of the live cars and the remainder before 
the end of January. On Feb. 4th the cars 
were placed on a siding to be out of the way 
and were there frozen in. On Feb. 9th F. 
llros. were notified that the cars were there 
subject to their orders and two days later F . 
one of tlie linn, went to Swansea and met the 
company's manager. They could not get at the 
cars where they were and F. arranged with the 
station agent to have them placed on the com
pany's siding and that he would have what the 
company would accept taken to the mills by 
teams. The cars could not be moved until 
the end of April when the price of the iron 
had fallen and F. llros. would not accept 
them, but after considerable correspondence 
ami negotiation they took them away in the 
following October and brought an action 
against the (i. T. II. Co. founded on the 
failure to deliver the cars. It appeared that 
in previous shipments tin* cars were usually 
forwarded to the rolling mills on receipt of 
an order therefor from tlie company Imt some 
times they were* sent without instructions, and 
on Feb. ."ird the station agent had written to 
F. llros. that tin* cars were at Swansea and 
would be sent down to the rolling mills.— 
Jlelil. aIlirniing the judgment of the Court of
Appeal, mat ttie uniting .Mins t o. were con
signees of all the cars and that they had the
right to reject them at Swansea if not accord 
iug to contract. Having exercised such right 
the railway company were not liable as car
riers. the transit us having come to an end at 
Swansea by refusal of I he company to re

ceive them.—The Court of Appeal, while re
lieving the railway company from liability as 
carriers, held them liable as warehousemen 
and ordered a reference to ascertain the dam 
ages on that head.—Jlelil, reversing such deci
sion, Mills. .1 , dissenting, that the action was 
not brought against the railway company n 
warehousemen, and as they could only I- 
liable as such for gross negligence and the 
question of negligence had never been raised 
nor tried the action must be dismissed in tot» 
with reservation of the right of F. llros. to 
bring a further action should they see ti- 
The (hand Trunk Jig. Co. of Canada \, 
Frankel, xxxiii., 115.

18. Liability of Crown — Public work — 
Negligence of employees of the Crown.

Sec Action, 109.

19. Government railways—Transportation
ticket—Contract—Liability of Crown—Ncylt

See Railways, 100.

20. Municipal ferry—Liability of corpor
ation—Passenger on through coupon ticket 
Negligent mooring of boat.

Sec Negligence, 40.

21. Conditions — Notice — Negligence — 
Special contract.

See Railways. 8.

21ft. F.xpress parrels—Loss in transit—Con
dition precedent—Formal notice of claim.

Sec No. 12, ante.
22. Shipping receipt—Limitation of cm 

rier's liability—Connecting lines— Wrongful 
conversion—Sale for non-payment of freight 
—Principal and agent—Varying terms of eon

Sec No. 2, ante.

5. Other Cases.

23. Lien for freight—Storage—Ships and 
shipping—Charter party—Delivery—Conem 
rent acts—Tender—Trover for cargo. | A 
cargo of coal was consigned to II. and tin- 
master of the vessel refused to deliv<>r it 
unless the freight was prepaid, which It. iv 
fused but offered to pay it ton by ton as de
livered. H.v direction of th<> owner’s agent 
île- coal was taken out of the vessel 
stored, whereupon It. tendered the amount of 
the freight and demanded it. but llm agent 
still n-fused to deliver unless the cost of smr- 
age was paid. In trover against the master, 
7/c/rf. affirming the judgment appealed fr.an 
(27 N. 11. Rep. 231 i. (» wynne. J„ dissent in. 
that the refusal of the agent after tender of 
the full freight was a conversion of the carim 
for which trover would lie.—Held, per Pat
terson, ,1., that trover would lie, but not 
against the master, who was -only the sonant 
of tin* agent, and acting under his directions. 
Held. also, that an action ex delicto for breach 
of duty in not «lelivering the coal according 
to the bill of lading would not lie. Wim-ht «- 
ter v. Busby, xvi., 33(5.

24. Passengers—Hallway company—La!• at 
defect—Broken rail—. 1 its. 105.1. 1(173, /«.'?>'
< 1

Sec Railways, 10.
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CASE RESERVED.

Itef usai a/firm rd—I ppcal—Era udulen t ap
propriation—Bailee or trustee—Unlawful re
ceiving—Sim a It a a co us Acts.

Sec Criminal Law, 13.

CERTIFICATE.

1. Contract for public work—Extras—Final 
certificate—Pleading.

See Contract, «il.
2. Contract—Public work— Final certificate 

of engineer—Previous decision—Xeeessitg to

Sre Res Juiucata. !».
3. Contract- Public work—Progress > stim

uli * -Engineer's certifienti Iter is ion bp suc
ceeding engineer—Action for paginent on 
mon till g certificate.

Sec Contract. 100.
And see Condition; Contract; Public

CERTIORARI.

1. Jurisdiction of Supreme Court of Canada 
—Judge thereof Issue of writ—Habeas cor
pus matter.)- Neither llu* Supreme Court, nor 
a judge I hereof, lias power to issue a writ of 
certiorari in a habeas corpus matter. In re 
Poitvin; Cass. Dig. (2 ed. » 073.

2. Application to Supreme Court of Canada
Stag of execution on Supreme Court judg

ment— Jurisdietion of provincial judge—Ap
peal to Privg Council.]—Writ of certiorari 
moved for to bring up papers from the Su
preme Court of Rritish Columbia, the Chief 
Justice of that court having made an order 
staying execution on the judgment of the Su
preme Court of Canada, certified to the court 
below in the usual way, on the ground that an 
appeal was Iteing proceeded with to the Privy 
Council. Motion refused. Sewell v. British 
Columbia Towing Co., Cass. Dig. (2 ed. I 
1170 < 'ass. S. i . l'rac (2 ed. I • 5

(Leave to appeal granted by the Privy 
Council but not prosecuted; see !> Can. S. C. 
U. 527. i

3. Appeal—Merchants' Shipping Art—His- 
tressed seaman— Itccorcrg of expenses — 
" Owner for time being Proof of ownership 
•nul paginent—Final judgment.]—-An appeal 
lies to the Supreme Court of Canada from the 
judgment of a provincial court making ab
solute rule nisi for a certiorari to bring up pro
ceedings before a police magistrate under 
the Merchants' Shipping Act with a view to 
having the judgment therein quashed.—(Juan . 
Where the Merchants' Shipping Act of 1854 
provides that every order of two justices in an 
action for seaman's wages shall be final, will 
certiorari lie to remove the proceedings into 
a Superior Court? The Queen v. The sailing 
ship "Troop" Company, xxix., 002.

I .Nora Scotia Liquor License Act, 1S0Ô— 
1 on fiction by magistrate — J urisdietion—. I p- 
plieation for certiorari — Affidarit—Constitu
tional law—Powers of prorineial legislature 
—Matter of procedure.]—On appeal, the Su

preme Court of Canada affirmed the judg
ment of the Supreme Court of Nova Scotia 
(31 N s. Hep. 130», vacating on order for 
certiorari, on the ground that the affidavit re
quired by the Liquor License Act denying the 
commission of the ofl'ence charged, 1 s1.»5, s. 
117. had not been produced on the application 
for the writ. <» wynne. J.. dissented holding 
that the constitutionality of the Liquor Li
cense Act should have been decided before 
entering upon the technical point respecting 
the affidavit. lligrlow v. Jill Queen, 12th 
June, 1001 ; xxxi.. 128.

5. Coufiction—Arrest on narrant—Ques
tions of fact—J urisdietion—Sup. ami Ex. 
Courts I et. t yj—Sup. Const. .1 memlment 
Act, im, x. Ji—It. S. O. ( /,S?? i e. 70.

See Habeas Corpus, 1.

CHAMPERTY.

1. t'hampertous agreement Administration 
proceedings — Proving claim - Promissorg 
notes—Subsequent proof by original holder— 
Statute of limitations Practice.] II. Co.
holders of promissory notes in their favour 
by A. M. « '. deceased, made the following 
agreement with « ». : " Toronto. Feb. 28th, 
188|. " I have this day bought from Messrs.
W. I*. I lowland \ C<>. three promissory notes 
made in their favour by A. M. Cannon, one 
for $1,000. due one year after date; one for 
$3.218. due two years after date: and one 
for $3.218, due three years after date, all 
three bearing date Sept. 5th. 1877. in consider
ation for which I agree to pay the said W. 
1‘. Howland & Co. one-half of the net amount 
l receive on account of the said notes, and 
I agree to use my best endeavours to collect 
the same, and if. at the expiration of two 
years. I have been unable to collect any por
tion of the said notes. 1 hereby agree to re
turn them to the said W. I’. I lowland & Co., 
free from any costs or charges incurred by 
me. Rut, if. at any time previous to the 
expiration of the two years above mentioned. 
I have succeeded in collecting any portion of 
the said notes, then their portion above men
tioned will lie due and payable to the said 
XX-. I*. Howland & Co " XVm. II. Oates." 
During the currency of that agreement « ». ob
tained on 1t»th September, 1884, an order for 
the administration of the estate of A. M. C. 
of whose personal estate M. E. C. (appel
lant i, was administratrix. The usual adver
tisement for creditors was published, and one 
T. proved a claim under the reference as a 
creditor of the deceased, and his claim had 
been duly allowed by the Master prior to 
October. 188(1. M. E. C. applied to have the 
claim of <». upon the promissory notes dis
allowed. on the ground that the title by which 
lie claimed was champertous and void. 1'roud- 
fon t, J.. (23rd October, 188(5», adjudged that 
O.'s title to the notes, under the agreement 
was chunipertous and void, and that lie could 
not proie in the administration by virtue of 
his title thereto, but lie held that the adminis
tration order of lt»tli September, 1884. was for 
the benefit of all the creditors of the estate, 
one of whom laid proved a claim and therefor, 
and refused to set it aside. (13 Ont. 11. 70.) 
Neither party appealed from this order. There
upon O. re-delivered the notes to II. & Co., 
who up to this time had been in no way party 
or privy to the proceedings for administration. 
The six years’ allowance by the Statute of
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Limitai ions had expired before the notes were 
re-delivered, but not before the date of the 
administrai ion order. The reference had not 
been concluded, nor any report made by the 
Master. 11. ik Vo. applied for liberty to come 
in and prove their clrfint on the notes, and 
the Master allowed them to do so. From this 
ruling the appellant appealed. — While the 
appeal was pending, the respondents came be
fore the Master to prove their claim, pursu
ant to leave granted, and the Master allowed 
their claim upon the promissory notes. From 
this allowance the appellant appealed, and 
the last mentioned appeal came on for argu- ! 
ment at the same time as the appeal from the j 
Master's exercise of discretion in granting j 
leave to the respondents to prove their claim. ! 
Iloth appeals were dismissed by 1‘roudfoot. .1., 
who held that the order for administration j 
prevented the bar of the Statute of Limita 
lions : and that 11. & Vo. might assert their 
title to I be notes and prove on them, not- ; 
withstanding the former agreement with (».. | 
which he had already held to be champertons. 
—The Supreme Court of Canada dismissed an ! 
appeal from the judgment of the Court of Ap- 1 
peal for Ontario allirming this decision. Pre
sent : Strong. Fournier. Taschereau and 
(iwynne. JJ.—Per (•'wynne. J. I am unable 
to jierceive upon what right the maker of an 
unquestionably valid note or bis personal re J 
présenta live can in any proceeding taken by 
the payee to recover upon the note, institute 
an enquiry as to what the payee may have 
done with the note in the interval elapsing 
between the making of the note and the pro- | 
ceeding taken to recover payment of it. II. 
tk Co., payees of the note, cannot as it appears 
to me be affected bv the adjudication in the 
proceeding instituted by ( !.. to which they 
were not a party, and while the administra- ' 
tor's order remains in force they are entitled 
to prove the debt represented by the notes , 
and to the benefit of that order in preventing i 
the Statute of Limitations to run. If a chain- | 
portons dealing in respect of the notes lie. i 
tween II. X Co. and <>.. could affect their 
right to prove they must have a right to in
sist that the dealing was not affected with j 
the vice of champerty, notwithstanding the , 
adjudication on the tender of proof by (>. 
And if it were necessary to decide that point, i 
I should he of opinion that in the transaction 
with <>.. there was no champerty. A promis
sory note in the hands of the payee is as ; 
much a niece of property as an acre of land, 
or a horse, a quantity of merchandise, or any 
other chattel, and the agreement made between j 
II. ik Co. and (). in respect of the notes upon 
the occasion of their being transferred to him 
under the special agreement in evidence, was i 
no more chnmpertous than would a like agree- j 
ment have been in case the property transfer- | 
red had been an acre of land, a horse, a quan- \ 
tit.v of merchandise or any other chattel, j 
Moreover the maker of the note, or his per- j 
sotte I representative, who did not dispute their 
liability upon the notes, had no right, as it 
appears to me. to institute an enquiry as to 
what were the terms as between the payees and 
their transferee upon which the notes were 
transferred to the holder, Cannon v. Hoir- i 
land. 14th June. 1889; Cass. Dig. (2 ed.i 111, j

2. Lit ifi in iik rights—Collusire j ml fini nit— 
Purchase 11a advocate—Arts, /.ftf.7. loti,1 <’. C. j 

Sec Title to Land. 181.
8. Will—Sheriff's deed—Proof of heirship— I 

K etc trial.
See Evidence, 171.

Charter—Forfeit are—Compliance with slat 
ute—Timber slides—Action against invorpor 
a ted company.

Sec Company Law. 5.

CHARTER PARTY.

Contract— Xcyliycnce — Stowage- Itill 
lading—Xotici—Arts. JtiV,. /«?.7. 107ti. 23s :

See Carriers. 7. 111.
And see Contract—Shipping.

CHATTEL.

1. Fixtures—Severance from realty—Condi 
tionul sales— I npa id vendor — // ypotheeai < 
creditor—A i ts. 3711, 2017, 2083, 2U8o. 2080 t

See Contract, (10.
Mortgage - Mining machinery— ltcgislm 

tion—Fixtures—Interpretation of terms 1121 
of sale—Personal chattels—R. s. A. S. i.l 
ser. i c. 02, ss. /. .} and 10 I Pills of sab ■

- - - JJ Met. I A. N.i, C. /. s. v,3 (The I/be
let) // b / I il l. ( \ .,<• I c. A.

Sec Mortgage, 48.

CHATTEL MORTGAGE.

1. Consideration, 1, 2.
2. Form, 3-9.
3. Possession of Goods. 10. 11.
4. Preferences, 12-14.
r>. Property Affected, 15-19.
0. Registration. 20. 21.
7. Other Cases, 22-25.

1. Consideration.
1. Bills of Sale Art—If. S. O. {1887 \ e. 

123 — I aluahie consideration — Pre-eristiua 
debt.]- A purchaser of goods from the male r 
of a. chattel mortgage in consideration of the 
discharge of a pre-existing debt is a purchaser 
for valuable consideration within s. 5 of tie- 
Hills of Sale Ad. II illiams v. F. Leonati 
dr Sons, xxvi., 400.

2. Promissory note — Indorsement—Stub 
ment of consideration.

See No. 8. infra.

8. Debtor and creditor — Description of 
goods c. s. !/. e. 'iH. .v, 5.] in a d 
mortgage the goods were described as ** all 
and singular the goods, chattels, furniture, 
and household stuff hereinafter particularly 
mentioned and described, in the schedule lien 
unto annexed marked A., nil of which goods 
and chattels are now situate ” (description 
of the premisest without stating that such 
goods were nil the goods on such premises. 
Held, affirming the judgment appealed from.
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Strong and Henry, JJ., dissenting, that the 
description of the goods was not a full and 
sufficient description within the meaning of <
S. M. c. 40. s. and the mortgage was void 
against execution creditors. McCall v. Wolf, 
xiii., i:;u.

4. Description of (foods mortgaged—.V. IV. 
Tvr. Ord. No. Ô of J8SI.\ Section G of the 
ordinance provides : " All the instruments 
mentioned in tliis ordinance, whether for the 
mortgage or sale of goods and chattels, shall 
contain such sufficient and full description 
thereof that the same may lie readily and 
easily known and distinguished.” The de
scription in a chattel mortgage was : “ All and 
singular, i Im goods, chattels, stock-in-trade, 
fixtures, and store building of the mortgagors, 
used in or pertaining to their business as gen
eral merchants, said stock-in trade consisting 
of a full stock of general merchandise now be
ing in the store of said mortgagors on the 
north half of section li, township'll», range 
2S west of the 4th principal meridian." //</>/. 
affirming the decision appealed from (1 N. 
W. T. Hep. No. 1. p. NS i, that the description 
was sufficient. McCall v. Wolff (Hi Can. S. 
C. U. i:tU * distinguished ; llorcy \. Whit in a 
(14 Can. S. C. H. 515) followed. Thomson 
v. Quirk, xviii., U05.

5. Affidavit of bona /idea—Comfiliancc with 
statutory form- If. X. A. X. (.< ser. » c. OJ, 
s. 4-1—I'.v H. S. X. S. (5 ser.), c. 02, s. 4. 
every chattel mortgage must lie accompanied 
by an affidavit of bona fidcs "as nearly as 
may be ” in the form given in a schedule to 
the Act. The form of the jurat to such affi
davit in the schedule is: "Sworn to at
in the county of , this day of
A.l>. Hefore me a commissioner,
etc. Il< Id. reversing the judgment of the Su
preme Court of Nova Scotia, (iWynne. ,L, 
dissenting, that where the jurat to an affida
vit was "sworn to at Middleton this titli 
day of July, A.I». 1801.” etc., without naming 
the county, the mortgage was void, notwith
standing the affidavit was headed "in the 
County of Annapolis." Archibald v. I la bhn 
l IN Can. S. C. H. 1 It** followed : Smith v. 
McLean (21 Can. S. C. II. *500» distin
guished. Morse v. Phinney, xxii., 603.

0. Affidaeit of bona fidcs—Comylinner with 
statutory forms—t'hnnyc of possession—I a ry 
under execution—Abandonment.1—The Hills 
of Sale Act, Nova Scotia, H. S. X. S. ( .1 
ser.I. c. !»2, by s. 4 requires a mortgage given 
to secure an existing indebtedness to be ac
companied by an affidavit in the form pre
scribed in a schedule to the Act. and by s. 5, 
if the mortgage is to secure a debt not ma
tured tin* affidavit must follow another form. 
H.v s. 11 either affidavit must lie. "as nearly 
ns may he." in the forms prescribed. A mort
gage was given to secure both a present and 
future indebtedness, and was accompanied by 
a single affidavit combining the main features 
of both forms. Held, affirming the decision 
appealed from (27 X. S. Hep. 001, (iWynne, 
•I., dissenting, that this affidavit was not "as 
nearly as may be," in the form prescribed : 
that there would have been no difficulty in 
complying strictly with the requirements of 
the Act : and though the legal effect might 
have been the same the mortgage was void for 
want of such compliance. If rid v. Creighton. 
xxiv., GO.

7. Description—Hills of Hale Act—If. S. O. 
(1887) c. Jdô.]—In a chattel mortgage the

goods conveyed were described as follows :
All of which said goods and chattels arc now 

the property of the said mortgagor, and are 
situate in and upon the premises of the Lon
don Machine Tool Co. (describing the prem
ises », on the north side of King street, in the 
City of London." and in a schedule referred 
to in the mortgage was this additional de
scription: “ And all machines ... in
course of construction, or which shall here
after be in course of construction or completed 
while any of the moneys hereby secured are 
unpaid, being in or upon the premises now 
occupied by the mortgagor . . . or which 
are now or shall be mi any other preui-o* ju 
the said City of London." Ilehl. affirming the 
decision of the Court of Appeal, that lie- d< 
scri i it ion in the schedule could not extend to 
goods wholly manufactured on premises other 
than those described in the mortgage, and. if 
it could, the description was not sulli'iciit 
within the meaning of the Mills of Sale Act 
I H. S. I). 11NS7I c. 12.*, -. to cover machines 
so manufactured. Williams v. If. Leonard «(• 
Sons, xxvi., 4GG.

8. Promissory noh Indorser- Hills of Ex
change 1 et. I sun. Ml—Chattel inorlgmn
Consideration.| Coder s. 5G of the Hills of 
Exchange Act. 1800. a person who indorses a 
promissory note not indorsed by the payee 
may be liable as an indorser to the latter.— 
The provisions of the Ontario Chattel Mort
gage Act requiring the consideration of a 
mortgage to be expressed therein is satisfied 
when the mortgage recites that the indorse
ment of a note is the consideration and then 
sets out the note. Only the facts need lie 
stated, not their legal effect. Ifobinson v. 
Mann. xxxi„ 484.

IT If. S. A . X. iÔ ser.) e. 92—Registry— 
Defective jurat—Assignment.

See Bill of Hale, 110.

3. Possession of Goods,

10. Possession of goods—Right of mort
gagor to sell—Ordinary course of trade—Sei
zure in execution—Justification.}—In a chat
tel mortgage containing no redemise clause 
there may be an implied contract that the 
mortgagor shall remain in possession until 
default, of equal efficacy with an express 
clause to that effect; and such an implied 
contract necessarily arises from the nature of 
the instrument, unless it lie very expressly ex
cluded by its terms. Porter v. Flintoff (0 V. 
C. C. P. 335» distinguished—In a chattel 
mortgage of the stock-in-trade and business 
effects of a trader there was a proviso to the 
effect that if the mortgagor should attempt 
to sell or dispose of the said goods the mort
gagee might take possession of the same as 
in case of default of payment. Held, that 
this proviso only prohibited the sale of the 
goods other than in the ordinary course of 
business. ( Kitchie. (’.J.. contra t.—The mort
gagee of the chattels seized the mortgaged 
goods under an execution in a suit for the 
debt secured by the mortgage. The execution 
was set aside as being against good faith. 
In an action for the wrongful seizure and 
conversion of the goods. Ilild, that the mort
gagee could not justify the seizure under the 
mortgage.—Judgment appealed from (4 Man. 
L. It. 130 > reversed. Dcdrick v. Ashdown,
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11. Change of possession—Assignment in 
trust tu wortgo gee.]—X. executed n chattel 
mortgage of his effects, mid shortly after
wards made an assignment to one of the mort
gagees. in trust for the benefit of his cre
ditors. The assignee took possession under 
the assignment. Held, affirming the decision 
appealed from (1*7 X. S. Hep. '.MM. that there 
was no delivery to the mortgagees under the 
mortgage which transferred to them the pos
session of the goods. Jtvid v. Creighton. xxiv., 
til».

4. PREFERENCES.

12. Preference — Hindering und delaying 
creditors—Statute of Hizabcth.\—In an as
signment for benefit of creditors one pre
ferred creditor was to receive nearly #3UU 
more than was due him from the assignor, 
on an understanding that he would pay cer
tain debts due from the assignor to other per
sons. amounting in the aggregate to the sum 
by which his debt was exceeded. The persons 
so to be paid were not parties to nor named 
in the deed of assignment, field, reversing 
the decision of the Supreme Court of Nova 
Scotia. Taschereau. .1.. dissenting, that as the 
creditors to be paid by the preferred creditor 
could not enforce payment from him or from 
the assignor who had parted with all his prop
erty, they would be hindered and d< layed in 
the recovery of their debts, and the deed was. 
therefore, void under the Statute of Klizi 
beth. _(Vf. i’ll X S. Ht^i. It}*.'; 28 Van. S. V. 
It. 337». MvHonutd v. C umminys, xxiv., 321.

13. Assignment for hem fit of creditors — 
I ‘references—H. N. A. N. e. !).l. ss. }, .5. 10— 
Chattel mortgage — statute „/ Pli:uheth.\— 
Though an assignment contains preferences in 
favour of certain creditors, yet if it includes, 
subject to such preferences, a trust in favour 
of all the assignor's creditors it is "an assign
ment for the general benelit of creditors " un
der s. 10 of the Nova Scotia Hills of Sale Act 
• 11. S. X. S. c. 1)21, and does not require 
an affidavit of honu /ides. Uurkee v. i lint 
tip X. S. Hen. 4N7 i. approved and followed ; 
Archibald \. II u hie y (IS Van. S V. H. Htji, 
distinguished. \ provision in an assignment 
for the security and indemnity of makers and 
indorsers of paper not due, for accommoda
tion of the debtor, does not make it a chattel 
mortgage under s. 3 of the Ad. the property 
not being redeemable and the assignor retain
ing no interest in it. A irk v. Chisholm, x.wi., 
111.

11. Ilona fide advance to insol a at — Com 
sidération /airily had Statute of Hiutbcth— 
II. *S. Ü. t /.VS? i e. Id.',, s. 2.

See FitALin lent 1'uefere.nce, 7.

5. Property Affected.

13. After acquired property — Agreement 
not to register - Assignment for In m/it of 
creditors- Legal title of trusta - l.'guitahh 
title of mortgagee— Priority.] — In May. is,so, 
1 ».. being indebted to M.. gave a chattel mort 
gage on all his stock in trade, chattels and 
effects then being in his store on V. st.. in 
Halifax; and agreed to convey to M. all stock 
which during the continuance of the indebted
ness he might purchase for the purpose of 
substituting in place of stock then owned by

him in connection with his said business. 
These goods were never so conveyed Bj thi 
terms of the mortgage the debt was to be paid 
in 3 years, in 12 equal instalments ut speci
fied times, and if any instalment should be 
unpaid for 13 days after liecoming due, tie- 
whole to become immediately payable, and M 
could lake possession of and sell the mort
gaged goods. It was further agreed that to 
save the business credit of J». the mortgage 
was not to be tiled and was to be kept seer-t ; 
and it was not tiled until 12th Dec., 1881. On 
the l.'ltli Dec., 1881. 1 ». assigned to !■’. in 
trust for the benelit of creditors, by trust deed 
executed by If.. and one of D.'s creditor-, 
and subsequently by a number of other credi 
tors. At the time !•’. had no notice of the 
mortgage to Al., and took possession of tin- 
goods in the store on <i. st.. and refused t.. 
deliver them to Al. on demand, on lltli D<-. . 
default having been made in payments und.-i- 
the mortgage, and suit was brought for re 
«oxcry of tbe goods ami an account. Previous 
to tile suit 1\ delivered a small portion of tin- 
goods in tin* stori* to Al., which, as In* alleged, 
were all that remained of the stock on tin; 
premises in Alay, 188U.—Held, affirming iff. 
judgment appealed from 13 Huss. \ Geld. 
131i, Strong. J., dissenting, that the legal 
title to the property vested in 1-’. must pre
vail, the plaintiff's title being merely equitable 
and the equities between the parties being 
equal. McAllister v. l ursyth, xii., 1.

10. After acquired property—Partus segue 
tur veal rem — A or us actus interveniens - 
Trover against sheriff. | — Plaintiffs were tin- 
grantees and II. the grantor in a bill of 
sale, by way of mortgage, which conveyed 
four horses, with proviso that until default 
11. might remain in possession, but power 
to plaintiffs, on default, to take possession 
and dispose of the property us iff, . 
should see lit. After default in payment 
of principal and inti-rest, a mare, described 
in the mortgage, dropped a foul, which 
was seized by defendant (sheriff i under an 
execution against II.—Un appeal from the 
Supreme < !ourt of New Itrunsw ick i i I ' 

Hur. 24» D, Ih hi, that it being established 
by tin- evidence that tin* foal was dropped 
after default made and therefore while plain 
tills were owners and entitled to possession of 
tin- mure, su» h foal was their pro|M>rlj , 
tus s< guitar rentrent. Temple v. A ivlmtsnh. 
Vuss. Dig. (2 ed.j 114.

17. Hire receipt — Including subsegin nthi 
acquired goods fraud against vrcditoi 
Prior agreement- \dditionnl cliuHcls in mm I 
ffage.| — It. sold to V machinery, tools and 
fixtures, in a factory owned by It. to he paid 
tor by monthly payments, extending over is 
months. P. agreed to keep them insured in 
favour of It. and to give It. a hire receipt or 
chattel mortgage, as security for payment, 
was put ill possession of tin- property, and 
received letters from it. recommending im, ' . 
merchants in Montreal, where lie purchased 
goods from L. on credit.—Two months hit-r 
b. sued P. for the price of goods so purchased, 
and. after being served with tin- writ. I', gave 
It. a chattel mortgage on the goods originally 
purchased und other goods which it was 
alleged would have been included in the pur
chase from It. lmd it not been claimed that 
they were not in the factory at the time, ffut 
were afterwards found to be* there. 1*. had 
not given a hire receipt or chattel mortgag-- 
ut the time of the original purchase from 15.

^
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—L. signed judgment against V. issued execu
tion. and caused the mortgaged goods to la- 
seized. On an interpleader issue to try the 
title in said goods. It. recovered judgment for 
ill.- goods originally sold to 1*. but not for 
those added in tin- mortgage. The Divisional 
Court set aside this judgment, holding that 
the mortgage was void for inclusion of goods 
not mentioned in the original agreement and 
this decision was ultirmed by the Court of 
Appeal for Ontario. On appeal—Held, that 
the judgment of the Court of Appeal should be 
a Hi lined. Brown v. I.amontayue. 20 C. L. .1. 
yUU ; Cass. Dig. (2 ed. i, 12U.

18. Collateral seen l it// on toys and timlnr 
—Mortgagor's administration- Agency— slide 
and boom dut s — Agreement between Crown 
and mortyayor of lumber—Lien—V. S. C. 
c. Hi- i m t. c. i | Vet h ion of right by 
appellants, praying that a seizure of a quan
tity of logs, made for arrears of slide dues, 
owned by S. for the logs seized and other logs.
be removed, and that 80.2117. which had I......
paid by the appellants to the Crown, under 
duress, be refunded.—S., being indebted to 
appellants, had given as collateral security for 
his debt, txvo chattel mortgages on logs and 
timber. 'These mortgages were executed, on 
18th Dec., 1870, and 11th May, 1N77. On 
loth May, 1877, S. became insolvent, and in 
1878, his equity of redemption was released to 
appellants by his assignee. In .lune, 1877. S., 
who had been allowed to remain in possession 
of the property and to attend to the manufac
ture and disposal of the lumber in virtue of 
special provisions in tin- mortgages, and who 
also owed slide dues for several years, in 
order to repay this general debt for dues, 
agreed to pay the government 82 per 1.000 
feet 1$ M.. on all lumber to lie shipped by him 
tiirough the canals. The dues fixed by tlie 
government régulai ions were I cents per log, 
equal to about 20 cents per 1,000 feet 15. M. 
Appellants claimed that this arrangement was 
unknown to, and had never been ratified by 
them. In 1878. when appellants began to 
ship the lumber on barges, the collector of 
slide dues refused to allow the barges to pass 
through the canals until the appellants paid 
the 82 agreed upon between S. and the govern 
ment.- Held, reversing the judgment appealed 
from (1 Ex. C. II. It that 8. had no author
ity. express or implied, from the bank, to 
pledge the properly covered by the mortgages 
lor the payment of arrears of Crown dues, ot
to impose on such properly any lien, charge 
or burthen other than the law had attached 
to ii for the slidage and boomnge ot that 
Npeeiiie properly. I hat there was no e\ idem e 
that the bank hud any knowledge of any 
general lien or charge on that property, or of 
any arrears other tliait on the lumber men
tioned in the mortgages, or of any claim by 
the Crown other than for the slidage and 
Imomage on the logs in dispute.—That if the 
bank did know there were arrears for slide 
or boom dues on logs previously brought down 
and manufactured into lumber, such know
ledge would not create a charge or attach a 
lien for such dues on other lumber than that 
for the slidage and boomage of which they 
became due.—That if S. did propose by any 
arrangement with the Crown to give till- 
Crown a charge or lien for arrears due for 
other lumber, there was no evidence of any 
adoption, ratification or confirmation of any 
such arrangement by the bank.—That there 
was nothing in the law or regulations giving 
tlie Crown any general lien for arrears, or

for any general balance which the owner of 
logs may owe the government, or any lien ex 
cept on the specific lumber for the amount 
due for its passage or boomage, v iz.. 4c. per 
log, equal to 2tie. per 1,000 ft. 15. M.—That 
the transaction was in no sense that of prin
cipal and agent, but of debtor and creditor, in 
which tin* debtor by mortgage by way of col
lateral security transferred property to his 
creditor and agreed to retain possession and 
so deal with it that its value should lie 
realized in such a manner as to secure to 
the creditor the proceeds in payment of his 
debt, the surplus, if any, being for the benefit 
of the mortgagor. Having transferred the 
property by way of mortgage, S. was in no 
position to give by agreement or otherwise a 
charge to take precedence of such mortgage.

I‘( r Fournier. .1.. w ithout giving any de
cided opinion as to the validity of lie- regu
lations by virtue of .’51 Viet. e. 12. s. 17. such 
regulations might lie looked at to ascertain 
the amount of dues which could be claimed 
under I hem. because the appellants could not 
at the same time admit and deny the validity 
of -.uch regulations. Admitting tln-y were in
valid. the logs in question having passed 
through the government slides, there would 
still be due to the government tin- value of the 
services rendered, and by tendering 81..'itHi the 
suppliants admitted that something was justly 
due to the government, if not legally due in 
virtue of the regulations. Appeal allowed 
with costs. Strong and Taschereau. .1.1., dis
senting. Men liants I tan I, of Canada v. Tliv 
(Jua n, Vass. Dig. (2 ed. I 0150.

111. Security for ad ranees—Bank Act, s. 
?.) Chattel mortgage—Conversion.\- II. held 
a chattel mortgage on a sawmill belonging to 
<1.. with the machinery and lumber therein, 
and all lumber that might at any time there
after be brought on the premises. The mort
gage not being registered gave II. no priority 
over subsequent incumbrancers. Two months 
later ( 1. gave II. a second mortgage on said 
property to secure a note for 87:M. Shortly 
after this a contractor applied to (I. for a 
large quantity of lumber for building pur- 
po-.es i i. being unable to purchase the logs 
asked the bank for an advance. The bank, 
knowing (i. to be financially embarrassed, re
fused tlie advances to him but agreed to make 
thi*m if some reliable person would purchase 
tin- logs, which was done by (i.’s bookkeeper, 
and in consideration of an advance of 81»..'ilM) 
< 1. assigned the contractor's order to the hook- 
keeper and agreed to cut lie- logs at a price 
lived and deliver them to the bookkeeper at 
the mill site. The latter then assigned to the 
bank all monies to accrue in respect to the 
contract, which assignment was agreed to by 
the contractor, and a day or two after also 
assigned to the bank three booms of logs by 
numbers in addition to one assigned previous
ly. This purported to be done under >. 74 of 
the Hank Act. Two or three days later (1. 
made an assignment for benefit of his credi
tors. previous to which, however, the logs had 
arrived at the mill and were mixed with other 
logs of (i. The greater part had been con
verted into lumber when II. seized them un
der his chattel mortgage.- Held, affirming the 
judgment appealed from l 7 It. < '. Hen. 4051, 
that no property in the logs assigned to the 
bank had passed to (»., and 11. having no 
higher right than his mortgagor, could not 
claim them under his mortgage.- Shortly be
fore < i.'s assignment for benefit of his credi
tors his bookkeeper transferred to the bank
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a chattel mortgage given him by <1. to secure 
payment of $8()U. The judgment appealed 
from ordered the assignee in bankruptcy to 
pay tin- hank the balance due mi said mort
gage.—Held, reversing said judgment, that the 
assignee had lieen guilty of no acts of con
version and was not liable to repay this money. 
The mortgage was not given to secure ad
vances and did not give the bank a first lien 
on the property. The bank was in tin* same 
position as if it had received the mortgage 
directly from (I. when he was notoriously 
insolvent. Houston v. 7Vic Mi reliant* Hunk 
of Halifax, xxxi., 3(11.

0. Registration.

%).chaif<l mortgagt Ifcgistratiou -He. 
neiral < 'oui/lutation of lime \. II". Ter.
ord. Vo. 5 of —The North-West Terri
tories ordinance relating to chattel mortgages 
( 1881. No. ,'n provides by s. if "every mort
gage tiled in pursuance of this ordinance shall 
cease to lie valid as against tin* creditors of 
the persons making the same after the ex
piration of one year from the tiling thereof, 
unless a statement, etc., is again tiled within' 
30 days next preceding the expiration of the 
said term of one year."' A chattel mortgage 
was tiled 12th Aug., 1881». and registered at 
4.10 pan. of that day. A renewal was régis 
tered at 11.40 a.m. 12th Aug.. I <87. 11 chi,
affirming the decision appealed from, that the 
renewal was tiled within one year from the 
date of the tiling of the original mortgage i s 
provided by the ordinance. I‘< r l’atterson. .1. 
In computing the time mentioned in tlii-. 
section, the day of the original tiling should 
he excluded, and the mortgagee would have 
had the whole of 12th Aug.. 1**7. for tiling 
renewal. Thomson v. Quirk, xviii., tilt'».

21. Construction of .statute—5.» I iet. c. 26, 
a*. ! an<l \ id.)—Chattel mortgage- .Iuni
ment not to register—1 oiil mortgage—Bosses- 
xion hg creditor.]—By the Act relating to 
chattel mortgages (It. S. (). 118871 «'■ 12.1 i. a 
mortgage not registered within five days after 
execution is “ void as against creditors.” and 
by ri.'» Viet. <•• 20. s. 2 H ). I. that expression is 
extended to simple contract creditors of the 
mortgagor or bargainor suing on behalf of 
themselves and other creditors, and to any 
assignee for the general benefit of creditors 
within the meaning of the Act respecting as
signments and preferences (R. S. (>. 118871 
«■• 124). Bi s. I of 65 Viet c. 20. a mortgage 
so void shall not. by subsequent possession by 
the mortgagee of the things mortgaged, lie 
made valid “ as against persons who became 
creditors . . . before such taking of pos
session.”—Held, reversing the decision of the 
Court of Appeal, that under this legislation a 
mortgage so void is void against all credi
tors. those becoming such after the mortgagee 
has taken possession ns well ns before, and 
not merely as against those having executions 
in the sheriff's hands at the time possession is 
taken, simple contract creditors who have 
commenced proceedings to set aside, and an 
assignee appointed before the mortgage was 
given : that the words “ suing on behalf of 
themselves and other creditors,” in the amend
ing Act. only indicate the nature of proceed
ings necessary to set the mortgage aside, and 
that the same will enure to the benefit of the 
general body of creditors ; and that such 
mortgage will not be made valid by subs«-

244

puent taking of possession.—Held, per 8tro 
that where a mortgage is given in | m 

sualice of an agreement that there shall 
neither registration nor immediate posse- 
such mortgage is. on grounds of publie poli, 
void ah initio, t lark non v. McMaster «I < 
xxv., (Hi.

7. Otiieb Cases.

22. Chattel mortgage Mortgagee in pi.
■sioii—Négligeait W ilful default Sah / ,
powers — •‘Slaughter .sale" Cruet it■
Assignment for the benefit of creditors H 
vocation of.]—A mortgagee in possession 
sells the mortgaged goods in a reckless ,.i 
improvident manner is liable to account 
only for what lie actually receives, but j'.n 
what lie might have obtained for the goods 
had he acted with a proper regard for tie- i
tcrests of the mortgagor. An nssignnieai • 
the benefit of creditors is revocable until il„ 
creditors either execute or otherwise a-<-'in 
it.—I'rnler the provisions of It. S.. O. .. 122 
in order to enable the assignee of a dins, 
action to sue in his own name, the assignment 
must be in writing, but a written instruis 11 
is not required to restore the assignor p, |, . 
original right of action.—Where creditor-, t 
fused to accept the benefit of an nssmicn i 
under It. S. (>. e. 124. and the assignor 
notified of such refusal, and that the a- 
ment had not been registered, an action fur 
damages was properly brought in tlm > 
of the assignor against a mortgagee i . 
stock in trade who sold the goods in an im
proper manner. Bennie v. It lock, xxv:.. ::.v

23. Insurance on goods — Condition 
policy—Assignment- Consent in writing.

Sec Insurance. Fire. in.
24. Mortgage of goods insured—Condition 

agoni*t assigning policy Breach.
See Insurance, Fire, 24.

2Ô. Mortgage on goods insured—Comhii ,u 
against sale, transfer or change of till.

See Insurance. Fire, 2.1.

CHEMISTS.

See Pharmacy.

CHEQUES.

See Banks and Banking.

CHOSE IN ACTION.

1. Assignment — Action by assign" 
Statutory notice — If. S. V. .s'. (/, x>,
H .15.1. .157.1- It. S. X. S. (4 ser •
*. 3.1.1, authorizes the assignee of a chose in 
action in certain cases to sue thereon in the 
Supreme Court as his assignor might have 
done, and s. 3.17 provides that before sm-li m - 
lion is brought a notice in writing, signed by 
the assignee, his agent or attorney, stating the 
right of the assignee and specifying hi> de
mand thereunder, shall be served on the party
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to be sued. Pursuant to this section the as
signee of a debt served the following notice : 
" Picton. November 21st. 1878. Alex, tirant. 
Esq.: Admin. Estate of Alexander McDonald, 
deceased. Dear Sir.—You are hereby notified 
in accordance with c. !>4 of the revised sta
tutes. s. 337. that the debt due by the above 
estate of Finlay Thompson has been assigned 
by him to Alexander D. Cameron, who here
by claims payment of twelve hundred dollars, 
the amount of the said debt so assigned to 
him. S. 11. Ilolmes, attorney for Alex. D. 
Cameron.”—Held, affirming the judgment ap
pealed from (23 X. S. ltep. ôlh. that the no 
lice was a sufficient compliance with the sta
tute. Grant v. Cameron, xviii., 710.

2. Will — Devise of all testator's property 
—Debt due by devisee.]—A devise of all “ my 
real estate and property whatsoever and of 
what nature and kind soever " at it place 
named does not include a debt, due by the de
visee, who resided and carried on business at 
such place, to the testator,- (4 Ont. L. 11. 
(182 affirmed.) Thorne v. Thon», xxxiii.. 
301).

3. Assignment — Indorsement of order for 
money — Absolute transfer — Account,

Sec Practice and Procedure, 4.

4. Chat til mortgage— Mortgagee in posses
sion — Negligence - Wilful default — Sale 
under powers — " Slaughter sale " — Assign- 
incut for benefit of creditors — Revocation.

Sec Sale. 40.

Ô. Revocation of assignment—Suit by as
signee— Re-transfer of chose in action.

See Chattel Mortgage, 22.

CHOSE JUGEE.

See Res Judicata.

CHURCHES.

1. Rights of pew-holder — Disturbance in 
inescssion — Action for tort — Measure of 
damages.

Sec Action, 41.

2. Lien for church rates—Hypothecary ac
tion — Future rights — Charge on lands.

Sec Appeal, 21.

3. Presbyterian Church in Canada—Trustees 
—" I nion Act of 1875 ” — Recovery of church 
property.

Sec Action, 110.

4. Derision of domestic tribunal — Confor
mer of Methodist Church — Church discipline.

Sec Appeal. 138.

5. Will — Condition of legacy — Religious 
liberty — Restriction as to marriage — Edu
ction — exclusion from succession — Public 
Policy.

See Public Policy, 1.

CHURCH FUND.
Diocesan society—Support of clergymen— 

Participation.
See Benefit Society, 1.

CHURCH LANDS.
Interest of vestry — Rector and wardens— 

Rectory endowments—Rectory lands—Hi. 30 
Viet. c. 16—Construction.]—Held, affirming 
the judgment of the courts below, that the 
lands in question in this case were rectory lands 
within the meaning of the Act. 20 &30 Viet e. 
Kl, entitled “ An Act to provide for the sale 
of rectory lands in this province."—Jlild, also, 
that the lands were held by the rector of the 
Church of St. James, in the City of Toronto, 
as a corporation sole for his oxvn use. and not 
in trust for the vestry and church wardens or 
parishioners of the rectory or parish of St. 
James, and such vestry and church wardens 
had therefore no locus standi in ciiriû with re
spect to said lands. Da Moulin v. Langtry, 
xiii.. 2ÔN. (Appeal to the Privy Council was 
refused -.'7 !.. T. t.X. S.i 17 i

CHURCH SOCIETY.
Sec Clergy.

CIRCUIT COURT.
Appealable causes — Appellate jurisdiction 

of Supreme Court.
See Appeal, 10!t.

CIVIL PROCEDURE.
Sec Practice and Procedure—Code of Civil 

Procedure — Practice of Supreme

CIVIL RIGHTS.
II. N. A. Act. 1867—Powers of legislation— 

Provincial courts — Procedure — Dominion 
Controverted Flections Act, 187}—Dominion 
courts.

Sec Constitutional Law, 12.

CIVIL SERVICE.
1. Construction of statute—R. S. C. c. 18 

—Abolition of office—Diserelionary power- 
jurisdiction.]—Employees in the civil service 
of Canada who may be retired or removed 
from office under the provisions of the eleventh 
section of "The Civil Service Superannuation 
Act” i P. S. C. c. Is '. have no absolute right 
to any superannuation allowance under that 
section, such allowance being by the terms of 
the Act entirely in the discretion of the exe
cutive authority. Ralderaon v. The Queen, 
xxviii., 201.

2. Extra salary — Additional remuneration 
—Permanent employees — HI Viet. c. 12, s.
51.

See Statute, 03.
And sec Pension de Retraite.
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CLERGY.
Stipend — Commutation fund — Member of 

lynod — Truitt — Vented rights — Up-luif— 
Cluureh society.]—Tin- sum received for com- 
mutntion under the Clergy Reserve Act was 
paid lo the Church Society of the Diocese of 
lluroii, upon trust to pay to the commuting 
clergy their stipends for life, and when such 
payment should cease then " for the support 
and maintenance of the clergy of tin- Diocese 
of Huron in such manner as should from time 
to time lie declared by any by-law or by-laws 
of the synod to lie from time to time passed 
for that purpose.” In 18(50. a hy-lnw was 
passed providing that out of the surplus of the 
commutation fund, clergymen of eight years 
and upwards active service should receive each 
$2<H>, with a provision for increase in certain 
events. In 1ST:!, tlie plaintiff became entitled 
under this by-law. and in ISTtl the synod (the 
successors of the Church Society i repealed all 
previous by-laws respecting the fund, and made 
a different appropriation of it.—Held, aIfirm- 
ing the Court of Appeal for Ontario ill App. it. 
411 I, I Fournier and Henry. JJ„ dissenting I. 
that under the terms of the trust there was no 
contract between the plaintiff and defendants ; 
the trustees had power, from time to time, to 
pass by-laws regulating the fund in que. t ion 
and making a different appropriation of it for 
the support and maintenance of the clergy of 
the diocese, and the plaintiff must be assumed 
to have accepted his stipend with that know
ledge and on that condition. II right v. Synod 
of thf llioct « of Huron, xi., 95.

CODICIL.
1. Will—Itevocation—Revival—Intention to

revive— Reference to date — Removal of exe
cutor statute of Mortmain W ill executed 
under mistake- Ontario Wills let. R. S. <>. 
( IHH71 c. 1911-11 Uco. II. e. .Hi {Imp.)] A 
will which has liecu revoked cannot, since the 
passing of the Ontario Wills Act I R. S. O. 
11887] c. 1U1M. In- revived by a codicil unless 
the intention to revive it appears on the face 
of the codicil either by express words referring 
to the will as revoked and importing such in
tention. or by a disposition of the testator's 
property inconsistent with any other intention, 
or by other expressions conveying to the mind 
of the court, with reasonable certainty, the ex
istence of the intention in question.—A refer
ence m the codicil to a ............ the revoked
will, and the removal of the executor named 
therein, and substitution of another in his 
place will not revive it.—Held, per King. J., 
ib-sentiim. that a codicil referring to the re
voked will by date and removing an executor 
named therein is sufficient indication of an in
tention to revive such will, more especially 
when the several instruments are executed un
der circumstances shewing such intention. 
Macdonald v. Purcell; Cleary v. Purcell, xxiii., 
101.

2. Will—Devine to two sons—Devine over 
of one share—Condition—Context — Codicil.'] 
—A testator devised property "equally” to 
his two sons .1, S. and T. (».. with a provision 
that “ in the event of the death of uiy said 
son T. <1.. unmarried, or without leaving is
sue." his interest should go to J. S. By a 
codicil a third son was given an equal interest 
with his brothers in the property, on a condi
tion, which was not complied with, and the de

vise to him liecame of no effect.—Held, revers
ing the decision of the Supreme Court of Nova 
Scotia, that the codicil did not affe, i the con
struction to be put on the devise in the will. 
that J. S. ami T. (•. took as tenants in com
mon in equal moieties the estate of J. S. being 
absolute, and that of T. (1. subject to on ex
ecutory devise over in case of death at any 
time, and not merely during the lifetime of 
the testator. Conan v. Allen (2d Can. S. ('. 
It. 292 l followed. Held, also, that the word 
"equal” indicated the respective shares which 
the two devisees were to take in the area ot 
the property devised, and not the character of 
the estates given in those shares. Fraser v. 
Fraser, xxvi., 31(5.

COGNOVIT ACTIONEM.
Judgment in default of appwirancc—R. s 

o. {IS771 c. 11S.
See Fraudulent Preference, 1.

COLLISION.
Set Admiralty Law — Negligence—Ships 

and Shipping.

COLLOCATION.
Contestations of report—Appeal—A mon at 

in controversy—Pecuniary interest of appel 
tant—Arts. ?.}(/. 7}7 ('. t . P.

Sea Appeal. (18.

COMITY.
1. International law — Public policy—Fm

dgn corporation—Contract in Canada—Op> - 
ating i< /« ai" eh In" Fxelusii. pi nil' -/• /.'
straint of trade.]—A foreign telegraph con 
puny has a right to enter into a contract with 
a railway company in Canada for the i-xcIimv 
privilege of constructing and operating a In - 
of telegraph over the road of such railway 
company provided the contract is consistent 
with the purposes for which the foreign com 
pany is incorporated and not prohibited by it- 
charter nor by the laws of the Province < i 
Canada in which the contract is made. Tli 
right of a foreign corporation to enter into 
such a contract, and carry on the busine - 
provided for thereby, is a right recognized by 
the comity of nations. Canadian Pacific Ry. 
Co. v. Westnn Union Telegraph Co., xvii.. 
151.

2. Foreign corporation—Carrying on bum 
ness in Canada.

Sec Company Law, 2.

COMMISSION.

1. Appeal—Evidence taken by commission 
—Reversal on questions of fact.]—Where t!* 
witnesses have not been heard in the present, 
of the judge, but their depositions were taken 
before a commissioner, a Court of Appeal may 
deal with the evidence more fully than if the
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trial judge had heard it. or there had been a 
finding of fact by a jury, and may reverse 
the finding of the trial court if such evidence 
warrants it. Malzard v. Hart, xxvii., 51U.

2. Examination of witnesses— Execution— 
Directory provisions—Defective return—Fail
ure to administer interrogatories.

See Evidence, 7.

3. Security for financial assistance — Re
muneration for indorsement of note not dis
counted.

Sec Contract, 254.

4. Receiving affidavits—Presumption of au
thority—Manitoba Newspaper Act.

See Affidavit, 1.

COMMITMENT.

Form of—Jurisdiction — Judicial noticc- 
R. S. P. e. 135, s. 32.

Sec Habeas Corpus, 7.

COMMON EMPLOYMENT.

1. Injury to employee—Art. lO'tll C. I'.— 
Liability.]—The doctrine of common employ
ment does not prevail in the Province of «juc
hée. The (Jaeen v. Fi/ion (24 Can. S. C. It. 
482) followed. The Queen v. Grenier, xxx.,

2. Employers' liability — Arts. 10Ô3, lOÔti, 
C. C—Cause of accident.]—As the doctrine of 
common employment does not prevail in the 
Province of Quebec, acts or omissions by fel
low servants of the deceased do not exonerate 
employers from liability for the negligence of 
a servant which may have led to injury. Tin 
Queen v. Filion (24 Can. S. ('. It. 4N2 ' : and 
The Queen v. Grenier (30 Can. S. C. It. 42» 
followed. Asbestos and Asbestie Co. v. Dur
and, xxx., 285.

And sec Master and Servant — Xegli-

COMMON FAULT.

See Negligence.

COMMON WALL.

See Party Wall.

COMMON SCHOOL FUND.

Accounts of the Province of Canada—Com
mon school fund and lands—Administration 
by Ontario — Remitting price of land sold— 
Default in collections — Withholding lands 
from sah -I ncollcctcd balances—Jurisdiction 
of Dominion arbitrators.]—By the submission 
of 10th April. 1800, amongst other matters 
submitted to the Dominion arbitrators were 
the following : “(/») The ascertainment and 
determination of the principal of the common

school fund, the rate of interest which would 
he allowed on such fund, and the method of 
computing such interest. ( 11 In the ascer
tainment of the amount of the principal of 
the said common school fund, the arbitrators 
are to take into consideration not only the sum 
now held by the Government of the Dominion 
of Canada, but also the amount for which 
Ontario is liable, and also the value of the 
school lands which have not yet been sold." 
The Province of Quebec claimed that Ontario 
was liable ( 11 for the purchase money of 
lands sold which may have been remitted by 
the Province of Ontario to the purchasers'; 
(2) for purchase moneys which might, if due 
diligence had been used, have been collected 
from the purchasers by Ontario, but which, 
owing to the neglect and default of die pro
vincial officers, have not been collected hut 
have been lost: (31 for lands which might 
have been sold but have not been sold: and 
(41 for all uncollected balance of purchase 
money. Held. Gwynne, .1.. dissenting, that 
the Dominion arbitrators have jurisdiction, 
under the submission, to hear and adjudicate 
upon the claims so made by the Province of 
Quebec. 'The Province of Quebec v. The Pro
vince of Ontario and the Dominion of Pan
ada; In re Common School Fund and Lands,

COMMUNITY.

1. Renunciation — Estoppel — Marchande 
publigue—Prescription—Arts. 131ft, 2101 C. C. 
—Art. 1,32 C. C. P.

Sec Title to Land, 75.

2. Assets — Second community — Edit de 
secondes noces- Arts. 21!). 2*3. 2s3 P. de #».— 
Arts. 11',. 12tiô. llliil p. C. — Transfer to 
descendants.

Sec Husband and Wife, 1.

3. Husband and irifr—Liquidation of insol
vent estate—Action by heirs of deceased wife 
—Deposits in bank—Parties.

Sec Principal and Agent. 20.

4. Continuation — Tripartite inventory — 
Procès-verbal de carence.

See Husband and Wife, G.

5. Husband and wife—Judicial separation 
as to property—Debts incurred by husband 
before dissolution of community—Obligation 
by wife—Art. 1301 C. V. — Nullity—Public 
policy.

See Husband and Wife. 8.

G. Construction of deed—Propre de com
munauté — Sale of land to married woman 
without authorization.

See Title to Land, 87.

7. Marriage contract—Universal community 
—Don mutuel—Registry laws—Construction 
of contract — Divisibility — Arts. 301, 310,
mi p. p.

See Marriage Laws, 2.
And sec Husband and Wife.
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COMPANY LAW.

1. Business, Objects, etc-.. 1-t).
2. Criminal Indictment, 10.
3. Deceit and Fraud, 11-12.
4. Directors, etc., 13-17.
5. Foreman Corporations, 18-20.
0. Forfeit! re of Charter. 21-22.
7. Incorporation and Promotion. 23-27.
8. Seal. 28-31.
!•. Shares and Shareholders. 32-52.

10. Winding-up. 53-00.

1. Business, Objects, etc.

1. I. imite11 in hilitu—To ira fie contract—Saw- 
mill company Collision Merchant shipping.] 
—Where there is nothing in the charter of a 
company incorpornted for tin* purposes of » 
sawmill m.'iniifiirturing business which would 
prevent it purchasing ami owning a steam nig 
for use incidental to such business, the com
pany can validly enter into contracts for tow
age to he done by the tug and hire it for such 
purposes. Sctcell V. It. ('. Towing Co. and 
Aioodynllc Sawmill t o., ix.. 327.

2. /■ orciffH corporation—Teh graph company 
THusincss in Canada—Contract lor Exclu
sive right— Restraint of tradc— It ad way tele
graph- CiiIdic policy—Comity of nations. |
In 1800. E. & X. A. By. Co. owning a railway 
from St. John, X.B., to U. 8. boundary, agreed 
with the W. V. Tel. Co. giving it the exclu
sive right for 00 years to construct and operate 
a line of telegraph over its road. In 1870 a 
mortgage on the road was foreclosed and the 
road itself sold under decree in equity to the 
St. J. and M. By. Co., which, in 1883. leased 
it to the X. B. By. Co. for '.MKI years. The 
telegraph line was constructed by the \Y. V. 
Tel. Co. under the agreement, and has been 
continued ever since without any new agree
ment being made with the St. J.‘ and M. Bv. 
Co. or the X. It. By. Co. The W. V. Tel. 
Co. is incorporated by the Slate of New York 
for constructing and operating telegraph lines 
in the state. Its charter neither allows nor 
prohibits it engaging in business outside the 
slate. In 1888 the < '. I’. By. Co. completed a 
road from Montreal to St. John, a portion of 
it having running powers over the X. B. By., 
on which the NY. V. Tel. Co. had constructed 
its telegraph line. The X. B. By. Co. having 
given permission to the C. I’. By. Co. to con
struct another telegraph line over the same 
road, the W. V. Tel. Co. obtained an injunc
tion. On appeal the Supreme Court of Can
ada -llcld, 1. That the agreement of 1 St il I was 
binding on the present owners of the road.
2. That the contract made with the W. F. Tel. 
Co. was consistent with the purposes of its 
incorporation, not prohibited by its charter 
nor by the local laws of New Brunswick, and 
its right to enter into such a contract and 
carry on the business provided for thereby is 
a right recognized by the comity of nations.
3. The exclusive right granted to the \Y. C. 
Tel. Co. does not avoid the contract as lieing 
against public policy, nor ns lieing a contract 
in restraint of trade.—Her (»wynne. J.. dis
senting. The comity of nations does not 
require the courts of the country to enforce, 
in favour of a foreign corporation, a contract

depriving a railway company in Canada of the 
right to permit a domestic corporation, cr. 
ated for the purpose of erecting telegraph 
lines in the Dominion, to erect such a line 
upon its land, and depriving it of the right i 
construct a telegraph line upon its own land 
Can. Car. Ity, Co. v. Western Union Til. Cr..

3. Joint stock company—Ultra vires con- 
trait — Consent judgment — Action t<, «, t 
aside.\—A company incorporated for définit, 
purposes has no power to pursue objects oth- i 
than those expressed in its charter, or su. ! 
as are reasonably incidental thereto, nor t 
exercise their powers in the attainment of an 
thomed objects in a manner not authori/- d 
by the charter. The assent of every share 
holder makes no difference.—If a com pain > 
tors into a transaction which is ultra 'em . 
ami litigation ensues, in the course of which , 
judgment is entered by consent, such jmi- 
ment is as binding upon the parties as on. 
obtained after a contest, and will not be - 
aside because the transaction was beyond il 
power .d the company. Charlcbois v. />«/•.,

4. Itanking—Hills of exchange and promissory 
notes—Discount Ity president—Credit to com 
pony's account—Payments out to company's 
creditors — Liability of company upon no' 
yin n without authority—Ilona fides.\—VYhcr 
the president of an incorporated eompai 
made a promissory note in the compati x ’> 
name, without authority, and discounted n 
with the company's bankers, the proceeds !.. 
ing credited to the company's account, and 
paid out by cheques in the company’s nan 
to its creditors, whose claims should have lie. 
paid by the president out of funds which lie 
had previously misappropriated, the bankei - 
who had taken the notes in good faith, are en
titled to charge the amount thereof at r 
turity against the company's account.—-.lini
ment of the t'ourt of Appeal for Ontario i
< tut. App. B. 66) affirmed. /•’- ni'" it
Cheese Factory Co. \. Murphy, xxvi., 443.

5. /ncorporated company—Action against 
Forfeiture of charter—Estoppel—Complin"" 
with statute — lies judicata. I — In an action 
against a river improvement company for r 
payment of tolls alleged to have been unln' 
fully collected, it was alleged that the dan . 
slides, etc., for which tolls were claimed, w.n* 
not placed on the properties mentioned in it >• 
letters patent of the company : that the . .. 
pany did not comply with the sa tutor.' 
quirement that the works should lie eoiupl. : ■ I 
within two years from the date of incurpor
t ion whereby the corporate powers were i ; 
feitefl ; that false returns were made m tl 
Commissioner of Crown Lands upon which il 
schedule of tolls was fixed ; that the cun ;
by its works and improve!....its obstrm n i
navigable waters contrary to the provision - 
the Timber Slide Companies Act, and m 1 
not exact toll in respect of such works. By 
a consent judgment in a former action between 
the same parties it had been agreed that n 
valuator should be appointed by the Comu -• 
siotier of Crown Lands, whose report was to lie 
accepted in place of that provided for In i • 
Timber Slide Companies Act, and to be in I 
upon by the commissioner in fixing the s. in - 
dale of tolls. Held, affirming the judgment 
the Court of Appeal for Ontario, that the
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above grounds of impeachment were covered 
by the consent judgment and were res judi
cata. Held, further, that the plaintiffs having 
treated the company as a corporation, using 
the works and paying the tolls fixed by the 
commissioner, and having in the present action 
sued the company as a corporation, were pre
cluded from impugning its legal existence by 
claiming that its corporate powers were for
feited. B> R. S. O. | issTI c. WO, ». 54. ii 
was provided that if a company such as this 
did not complete its works within two years 
from the date of incorporation it should for
feit all its corporate and other powers “ un
less further time is granted by the county or 
counties, district or districts, in or adjoining 
which the work is situate, or by the Commis
sioner of Public Works." Semitic, the non- 
complelion of the work within two years 
would not. i/wo facto, forfeit the charter, but 
only afford grounds for proceedings by the 
Attorney-General to have a forfeiture de
clared.—Another ground of objection to the 
imposition of tolls was that the commissioner, 
iti acting on the report of the valuator ap
pointed under the consent judgment, errone
ously based the schedule of tolls upon the re
port ns to expenditure instead of as to actual 
value, and the statement of claim asked that 
the schedule be set aside and a scale of tolls 
fixed. Jleld, that under the statute the sche
dule could only be allowed or varied by the 
commissioner and the court could not inter
fere, especially as no application for relief had 
been made to the commissioner. Hardy Lum
ber Co. v. Pickerel Hiver Improvement Co.,

ii. 1’oiccrs—Erection of booms — Impeding 
navigation—Viet. c. 100 (N.B.)

See Constitutional Law, (10.

7. Building society—Objects and purposes 
—Itjl-law—Loan transaction—Powers—( lira

Sec Building Society, 1.

s. Manitoba Newspaper Act—Affidavit for 
corporate owner—.4flirmation.

Sec Libel, 4.

ft. Constitutional law — Municipal corpora
tion—Powers of legislature—License— I lon- 
ayoly — Highways and ferries—Tolls—Navi
gable streams—By-laws and résolut ions—In- 
tnmunicipal ferry—Disturbance of licensee — 

, Club associations, companies and partnerships 
-North-West Territories Act. H. X. C. C. HO. 

I *». Id and 2\—B. V. 1. Act I IXtil |. c. ?».«.
10. and 16 R< v. Ord. \. IV. T. • 18HH i 

c. 28—y. IV. T. Ord. No. 7 of 181)1-2, s. }.
See Constitutional Law, 27.

2. Criminal Indictment.

10. Criminal law — Manslaughter—Indict- 
"a "I against body corporate—Criminal Code.

Î/3 Fine.]- Under ». 213 of the Criminal 
Code a corporation may be indicted for omit
ting. without lawful excuse, to perform the 
dui.i of avoiding danger to human life from 
anything in its charge or under its control.- - 
The fact that the consequence of the omission 
to perform such duty might have justified an 
indictment for manslaughter in the case of an 
individual is not a ground for quashing the

indictment.—As s. 213 provides no punishment 
for tin- offence the common law punishment of 
a fine may be imposed on a corporation in
dicted under it. — Judgment appealed .......
I i B. <’. Rep. 2471 affirmed. I mon Colliery 
Co. v. The Queen, xx.xi., SI.

3. Deceit and Fraud.

11. Promoters of company — Bond fide 
Statement — Misrepresentation - ('onreal
ty c lit Action cw delicto for deceit Waivn
Prospectus — Misstatements — Rescission of 
contract.] — A suit brought against a joint 
stock company and four .shareholders who had 
been the promoters, alleged that the defend
ants. other than the company, had been carry
ing on a lumber business as partners and laid 
become embarrassed : that they then concocted 
the scheme of forming a joint stock company: 
that the sole object of the proposed joint stock 
company was to relieve the members of the firm 
from jiersonal liability for debts incurred in 
the business and induce the public to advance 
money to carry it on : that application was 
made for a charter, and, at the same time, a 
prospectus issued which was set out in full in 
the bill; that such prospectus contained the 
following paragraphs among others, which the 
plaintiffs alleged to be false : 1. The timber
limits of the company, inclusive of the recent 
purchase, consist of 222Vè square miles, or 
142.400 acres, and are estimated to yield 
200 million feet of lumber. 2. The interest of 
the proprietors of the old company in its as
sets. estimated at about 8140,000 over liabili
ties. Inis been transferred to the new company 
at $105.000, all taken in paid up stock, and 
the whole of the proceeds of the preferential 
stock will be used for the purposes of the 
new company. 3. Preference stock not to ex
ceed $75,000 will be issued by the company to 
guarantee 8 per cent, yearly thereon to tin» 
year 1880, and over that amount the net pro
fits will be divided amongst all the share
holders pro rata. 4. Should the holders of 
preference stock so desire the company binds 
itself to take that stock back during the year 
1880 at par, with 8 per cent, per annum, on 
receiving six months’ notice in writing. 5. Even 
with present low prices the company, owing 
to their superior facilities, will he able to 
pay a handsome dividend on the ordinary, as 
well as on the preference stock, and when the 
lumber market improves, as it must soon do, 
the profits will be correspondingly increased.- 
The bill further alleged that the plaintiffs 
subscribed for stock in the company on the 
faith of the statements in the prospectus ; that 
the assets of the old company were not trans
ferred to the new in the condition that they 
were in at the time of issuing the prospectus"; 
that the embarrassed condition of the old com
pany was not made known to the persons 
taking stock in the new company, nor that a 
mortgage on the assets of the old company 
had been given, after the prospectus issued, 
but before the stock certificates were granted : 
that the assets of the old company were not 
worth $140.000, or any sum. over liabilities, 
but were worthless : and prayed for a rescis
sion for the contract for taking stock, for re
payment of the amount of such stock, and for 
damages against the directors and promoters 
for misrepresentation.—There was evidence 
that the promoters bail reason to believe the 
prospects for the new company to be good.
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and that they had honestly valued their assois. 
—Three grounds of relief were put forward :— 
1. Rescission of the contract to subscribe l'or 
preference stock. -, Specific performance of 
the contract to take back the preference stock 
during ih.' year 1880 at par. Damages 
against the directors and promoters for mis
representation.—Tlie company having become 
insolvent, the plaintiffs put their case princi
pally on the third ground.- -Held, affirming the 
judgment appealed from( 11 Ont. App.lt. 330). 
that the plaintiffs could claim no relief against 
the company by way of rescission of the con
tract, because it appeared that they had acted 
as shareholders and ailirmed their contract as 
owners of shares after becoming aware of the 
grounds of misrepresentation.—That, as to the 
defendants, other than the company, the evi
dence failed to establish such a case of fraudu
lent misrepresentation as to entitle plaintiffs to 
succeed as for deceit.—That as to the alleged 
concealment of the mortgage it was given after 
the prospectus issued and could not have been 
mentioned in the prospectus, and moreover that 
the shareholders were in no way damnified 
thereby, as the new company would have been 
equally liable for the debt if the mortgage had 
not been given ; and ns to the concealment of 
tin* embarrassed condition of the old company, 
the evidence shewed that the old firm did not 
believe themselves to be insolvent ; and in 
neither case were they liable in an action of 
this kind. Pétrit \. Uuelph Lumber <\i..

12. Stock subscription — Deceit by agent— 
Filling up blank — Oral proof — Receipt of 
dividend — Estoppel.

See No. 35, infra.

4. Directors, etc.

13. Dn-lair — Sale by director to company 
— Ratification by shareholders — l'o/c of 
owner. |—A director personally owned a ves
sel which lie wished to sell to the company ; 
he possessed a majority of the shares of the 
company, some of which he assigned to per
sons to qualify as directors, positions they ac
cordingly filled. Upon a proposed sale the 
board of directors, including the owner of the 
vessel, passed a by-law approving the purchase 
of the vessel by the company, and subsequent
ly at a general meeting of shareholders, a re
solution confirming the by-law was passed by 
a small majority obtained by the votes con
trolled by the interested director.—Held, re
versing tlie judgment appealed from (11 Ont. 
App. It. 21151, that tin1 by-law was illegal and 
the resolution invalid. Realty v. Northwest
ern Transportation Co., xii., 508.

[ Reversed by the Privy Council. 12 App. 
Cas. 580.]

14. Powers of directors — Assignment for 
benefit of creditors — Assent of shareholders.'] 
—The directors of a joint stock company have 
power to assign all the company's property for 
the benefit of creditors without special statu
tory authority or formal assent by the share
holders. Judgment appealed from (13 Out. 
App. It. 7) affirmed. II ore y v. Whiting, xiv., 
615.

15. Winding-up .let — Sale by liquidator— 
Purchase by director of insolvent company—

250

Fiduciary relationship — U. S. C. e. 120, v. 
j'l-1—Upon the appointment of a liquidator 
for a company being wound up under it. < 
C. c. 120 (The Winding-up Act), if the pow
ers of the directors are not continued, as pr.. 
vided by s. 34 of the Act, their fiduciary re
lations to the company or its shareholder** ,n 
at an end. and a sale of them by the liquidator 
of the company is valid. Chatham \ atm,. 
Dank v. McKccn, xxiv., 348.

16. Directors — By-law — Ultra vires - 
Discount shares — Culls for unpaid hula" ' 
—Contributories — Trustees — Powers 
Contract — Fraud — Breach of trust >/- 
lute, construction of — C. S 1/ e 0 h, 
7—ft. N. M. c. 25. ss. 30, W.l—The dire, .
of a joint stock company incorporated u 
Manitoba have no powers under the prove 
ions of “The Manitoba Joint Stock Com 
punies Incorporation Act ” to make allotment* 
ot the capital stock of the company at a rate 
per share below the face value, and anv In
law or resolution of the directors assumo 
to make such allotment without the sum t 
of a general meeting of the shareholders of th. 
company is invalid.—A by-law or résolut ;,.n 
of a joint stock company which operates un
equally towards the interests ot any class ,,f 
the shareholders is invalid and ultra vins ,,| 
the company’s powers.—Where shares in tli
en pita 1 stock of a joint stock company Inn- 
been illegally issued below par. the holder -f 
the shares is not thereby relieved from liabil
ity for calls for the unpaid balances of their 
par value. Judgment of the Court of (jueeii * 
Bench for Manitoba (11 Man. L. It. 62!» i re
versed. Taschereau, J.. dissenting. North
west Electric Co. v. Walsh, xxix., 33.

17. Debtor and creditor —■ Prcfcrcnct 
Collusion — Pressure — R. 8. R. C. ce
87—The Rank Act, s. 80 — Company lair 

- Mortgage by directors — Ratification 
— R. C. Companies Acts ISO 0.
J89.fr. J — The action was to set aside 
a mortgage by an incorporated coi 
to the bank, on assignment of book debts and 
judgment by the bank against the eompum 
on grounds: ( 11 That the mortgage was vol
untary. fraudulent and void under the Stut 
of Elizabeth : (2) void as a fraudulent re
ference ; (3) not executed in accordance with 
the Companies Act : l 4 » that the assignment 
was void for same reasons and contrary 
Bank Act : and < 5 ■ the judgment volt 
fraudulent and void under the Statute of 
Elizabeth. It was contended that moneys re
ceived by the bank were exigible under plain
tiffs' executions and an order asked accord
ingly. The judgment appealed from (8 R. •' 
Rep. 314) affirmed the trial judgment and 
held that there was good consideration for 
the mortgage, that it was given under in
sure and should not be set aside although 
comprising the whole of the debtor's proverb 
and given under insolvent circumstance* in 
the knowledge of the mortgagee and depriv-d 
the other creditors of their remedy : also, that 
the mortgage given by the company’s directors 
without proper authority had been legallv 
ratified by subsequent resolution of the slur ■- 
holders. The Supreme Court affirmed |b** 
judgment appealed from. Gwynne. J.. ' kin-' 
no part in the decision, and. subsequently, the 
l’rivv Council refused leave for an appeil 
(8 B. C. Rep. 337). Adams it- Burns v. The 
Rank of Montreal, xxxii., 710.
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5. Foreign Corporations.

18. Foreign corporation — Winding-up 
order — Conflict of lairs — ,?X if- 2.0 Viet. c. 
63 (Imp. )—Ifô Viet. e. 33 (/>.)—Insol rent 
trading corporations — Obiter dictum.]—Vo
der n proper construction of the Act. 4.1 Viet, 
c. 23 (I).) it was not the intention of the 
Parliament of Canada to make it applicable 
to foreign corporations doing business in the 
Dominion.— (This decision was by Sir Wil
liam Ritchie, C.J., specially expressed as not 
involving consideration of the question of jur
isdiction in respect to insolvent trading cor
porations, and Strong. .1., stated that it did 
not impugn the authority of the Parliament 
of Canada to make provisions in respect to in
solvent foreign corporations, not in conflict 
with imperial legislation, i Merchants Hank of 
llaliftu■ v. Uillcspie, x., 312.

lit. Constitutional lair — Winding-up Ait 
—If. S.-C. c. I3U, s. .1—Foreign corporations.] 
—Section 3 of the Winding-up Act ( It. S. ('. 
c. 1211) which provides that the Act applies to 
incorporated trading companies doing business 
in Canada wheresoever incorporated is intra 
rires of the Parliament of Canada. Judgment 
appealed from t Hi <J. L. K. "Hi a Aimed. .11- 
Un v. Ilanson; In re Scottish Canadian .1*- 
bestos Co., xviii., 007.

20. Foreign telegraph roin pun g — Kfclus- 
ire privileges - Fublie policy — Restraint of 
trade — Aational comity.

0. Forfeiture of Charter.

21. Condition precedent — Subscription of 
slums — Act of incorporation—Forfeiture— 

Viet. e. til (It.)—Information—It. S. C. 
e. 31, s. 'i—Scire facias—Form of proceed
ings — Arts. /W7 et .s»»/. C. C. The com
pany by its A»t of incorporation was auth
orized to carry on business provided $10U.lNMi 
of its capital stock was subscribed, and 
30 paid thereon, within six months after 
the passing of the Act. On information that 
only .$0U.ûiHI had been bond fide subscribed 
prior to commencing operations, the balance 
having been subscribed for by (1. in trust. 
wlio subsequently surrendered a portion of it 
to tin* company, and that tin* 30 had 
not been truly and in fact paid thereon, 
tlte Attorney-General sought by proceedings 
in tin* Superior Court to have the company's 
charter set aside and declared forfeited. — 
Held, a Aiming the judgment appealed from. 
Gxvynne. .1.. dissenting. 1. That this being a 
Dominion statutory charter proceedings to set 
it aside were properly taken by the Attorney- 
General of Canada. 2. That such proceedings 
taken by the Attorney-General of Canada un
der arts. 007 ei seii. C. C. P.. in the form 
authorized by those articles, are sufficient and 
valid though erroneously designated in the 
pleadings as a scire facias. 3. That the bond fide 
subscription of $100.000 within six months 
from the passing of the Act of incorpora
tion. ami the payment of 30% thereon were 
conditions precedent to the legal organization 
of tlie company with power to carry on busi
ness. and as these conditions had not been bond 
fide and in fact complied with within such six 
months the Attorney-General was entitled to 
have the charter declared forfeited. Dominion

Sal rage and Wrecking Co. v. Attorneg-Ueneral 
of Canada, xxi.. 72.

22. Forfeiture of charter — Fstoppel -,
( om pi in nee with statute — Action lies 
judicata.] — In an action against a river im
provement company for re-payment of tolls al
leged to have been unlawfully collected, it 
was stated that the dams. slides, etc., for 
which tolls were claimed were not placed on 
tin* pro|ierties mentioned in the letters patent 
for the company; that the company did not 
comply with the statutory requirements that 
the works should he completed within two 
years from the date of incorporation whereby
the ....porate powers were forfeited: that
false returns were made to the Commissioner 
of Crown Lands upon which the schedule of 
tolls was fixed; that the company by its works 
and improvements obstructed navigable waters 
contrary to the provisions of the Timber Slide 
Company's Act, and could not exact tolls in 
respect of such works. By a consent judg
ment in a former action between the same 
parties it had lieen agreed that a valuator 
should he appointed by the Commissioner of 
Crown Lands whose report was to he ac
cepted in place of that provided for by the 
Timlu-r Slide Company's Act. and to he acted 
upon by the commissioner in fixing tin* 
schedule of tolls.—Held, affirming the judg
ment of the Court of Appeal for Ontario, that 
the above grounds of impeachment were cov
ered by the consent judgment and were res 
judicata. Held, further, that plaintiffs hav
ing treated the company as a corporation, 
using the works and paying the tolls fixed by 
the commissioner, and having in the present 
action sued the company as a corporation, 
were precluded from impugning its legal ex
istence by claiming that its corporate powers 
were forfeited.—By It. S. O. ( 1NS71 c. ItiO. 
s. 14. it was provided that if a company such 
as this did not complete its works within 
two years from the date of incorporation it 
should forfeit all its corporate and other 
powers, unless further time were granted by 
the county or counties, district or districts, in 
or adjoining which the work is situate, or by 
the Commissioner of l'uhlic Works. -Semble. 
the non-completion of the works within two 
years would not ipso facto forfeit the charter, 
hut only afford grounds for proceedings by the 
Attorney General to have a forfeiture declar
ed.—Another ground of objection to tin* im
position of tolls was that the commissioner, 
in acting on the report of the valuator ap
pointed under tin* consent judgment erroneous
ly based the schedule of tolls upon the report 
ns to expenditure instead of as to actual 
value, and the statement of claim nskeil that 
the schedule be set aside and a new scale of 
tolls fixed.- Held, that under the statute the 
schedule could only Is* altered or varied by tin* 
commissioner and the court could not inter
fere, especially as no application for relief 
had been made to the commissioner. Hardy 
Lumber Co. v. Pickerel Hirer Improvement 
Co., xxix., 211.

7. Incorporation and Promotion.

23. Loan to promoter — Personal liability 
—Guarantee.]- A promoter of n joint stock 
company borrowed money for the purposes of 
the company giving his own note as security. 
The lender was informed at the time of the
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manner in which the loan was to ho, ami was. 
applied.— Held, that as the company did not 
exist at the time of tho loan it could not be 
the principal debtor nor the borrower a mere 
guarantor. The latter was, therefore, prim
arily liable for re-payment of the loan. Judg
ment appealed from, sub nom. Bugbee v. 
Clvrgue (27 Ont. App. It. 96) affirmed. 
Vlvrgue v. Humphrey, xxxi., 60.

24. Principal and agent — Promoters of 
company — Agent to solicit subscriptions — 
False representations — Ratification - Bene- 
fit.]—Promoters of a company employed an 
agent tb solicit subscriptions for stock and 
\V. was induced to subscribe on false repre
sentations by the agent of the number of 
shares already taken up. In an action by 
W. to recover the amount of bis subscription 
from the promoters : Held, allirming the 
judgment of the Court of Appeal (2 Out. 1,. 
It. 261) that the latter, having benefited by 
the sum paid by W. were liable to repay it 
though they did not authorize it and bail no 
knowledge of the false representations of their 
agent. Held, per Strong, C.J.. that neither 
express authority to make the representations 
nor subsequent ratification or participation 
in benefit were necessary to make the pro
moters liable ; the rule respondeat superior 
applies as in other cases of agency. Milhurn 
v, Wilson, xxxi., 481.

2Ô. Island of Anticosti Co.—Constitution
ality of incorporating Act- Res judicata.

Rev Estoppel, 62.

26. I'nincorporated association — Note by 
manager— Liability of members.

Sec Iti i.i.s am) Notes. 5.

27. Paid up shares—Transfer of property 
to company — Fiduciary relationship—Con
sideration.

See No. 41, infra.

8. Seal.

28. Special charter—.77 Viet. c. 85 (Ont.) 
—Itinding contract- Policy of life insurance 
—Absence of corporate seal—Fraud—Plead
ings—Kqnitable relief.]—The statute incor
porating the company enacted that “no con
tract shall be valid unless made under the 
seal of the company, and signed by the presi
dent or vice-president, or one of the directors, 
and countersigned by the manager, except the 
interim receipt.” In an action for a death 
claim, to the plea that the policy sued on was 
not sealed, and. therefore, not binding on the 
company, the plaintiff replied, on equitable 
grounds, that the defendant accepted the ap
plication for insurance, and that the policy | 
issued was acted upon by all as a valid j 
policy, but the seal was inadvertently omitted, ( 
and claimed that defendant should be es- j 
topped from setting up the absence of the 
seal, or ordered to aflix it.—Held, affirming ; 
the judgment appealed from (•"» Out. App. It. 
2181. Ritchie, ('.J.. and Taschereau. J.. dis
senting. that setting up “ the want of a seal " 
as a defence was. under the circumstances of 
the case, a fraud which a court of equity 
should interfere to prevent in virtue of its 
functions and duty of repressing all fraud 
whenever and in whatever shape it appears;

860

and therefore the plaintiff was entitled to 
relief as prayed in her equitable replication 
London Life Insurance Co. v. Wright, v., -!«»•;

29. Corporate seal—Executed contract.]
A corporation is liable on an executed con
tract for the performance of work, within the 
purposes for which it was created, which i. 
has adopted and of which it has received the 
benefit, though the contract was not executed 
under its corporate seal, and this applies t>< 
municipal as well as other corporation-. 
Ritchie, C.J.. and Strong, J., dissenting. 
Bernardin v. A'orth Duffcrin, xix., 7)81.

.'10. Agent of foreign corporation—Lac of 
corporate seal — Sale of goods—Evidence 
Mesne process—Con version.

Sec SHERIFF, 1.

31. Agreement by agent — Executed eon 
tract—Corporate seal - Ratification.

Sec Contract, 117.

9. Shari s and Shari holders.

82. Allotment of shares below par—Sul>s<- 
guent transfer—Transferee Inditing in good 
faith and without notice—27 <( 28 Viet. e. ;.l 
(Can.)—Shareholders' liability towards cr> 
ditors. J—Certain shares in a company incor
porated by letters patent under 27 & 28 Vi. i 
c. 26, were allotted, by resolution at a special 
general meeting of the shareholders, i• > then 
selves, ill proportion to the number of share- 
held by them at that time, at Hi per ecu. 
below their nominal value, and scrip issued i. 
them as fully paid up. under this ,u
rangement, was allotted nine shares, whi. h 
were subsequently assigned to the appellant 
for value as fully paid up. Appellant in
quired of the secretary of the company, wlc 
also informed him that they were fully p 
up shares, and he accepted them in good faith 
as such, and about a year afterwards bec.-m • 
a director in the company. The shares up 
1 feared as fully paid up on the certificates <»f 
transfer, whilst on each counterfoil in the 
share-book the amount mentioned was “share-, 
two, at $600—$600."—-Held, (Richards, i I 
and Ritchie, J., dissenting i, reversing t !.. 
judgment of the Court of Appeal for Ontaii" 
(31 U. C. <.». B. 422 ; I Out. App. R. l 
a i>erson purchasing shares in good faith, 
without notice, from an original shareholder 
under 27 & 28 Viet. c. 26. as shares fully 
paid up, is not liable to an execution creditor 
of the company whose execution has been n 
turned nulla bona, for the amount unpaid 
upon the shares. McCraken v. Melntyn 
479.

33. Joint and several liability — Paid up 
shares — Registration of payment — Slum- 
holder — Action by creditor of com pan 
C. H. C. .. 63, at. 23, .13, .(}. .15.] In at 
tion against stockholders if a joint sic k 
company incorporated under C. S. <\ <-. ' 
to recover an unpaid judgment against tin* 
company.—Held, affirming the judgment 
pealed from (27 V. ('. C. V. 651. that iv : r 
C. 8. C. c. 66. as soon as a shareholder 1 * 
paid up his full shares and has register. •' n 
certificate to that effect, bis liability t.• pay 
any debts of the company then existing v 
thereafter contracted ceases, excepting ah' -
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debts to employees, ns specially mentioned in 
s. 311, although tlie registration was not effect
ed until after I lie 30 days mentioned in s. 35.
( Ritchie, C.J.. and Fournier. J., dissenting.) 
McKenzie v. K it t ridge, iv.. 368.

34. Special charter — Itailnag Act—Stub- 
uni g thin of stock—Allotment— Xat ice—Lia
bility ax shareholder Conditional agreement.]

- A judgment creditor of the T. (1. iSc It. 
Ity. Co., sued M. as a shareholder therein, for 
unpaid stock. M. had signed the etock-hook. 
which was headed by an agreement by sub
scribers to become shareholders for the 
amount sci opposite their respective names, 
and upon allotment hy the company “of my 
or our said respective shares.” to pay ten per 
cent, of the shares and all future calls. The 
company passed a resolution instructing the 
secretary to issue allotment certificates to 
each shareholder for the amount of his shares. 
The secretary prepared them, including one 
for the respondent, and handed them to the 
company's broker to deliver to the share
holders. The brokers published a notice, signed 
by the secretary, in a daily paper, notifying 
subscribers that the first call of ten per cent, 
was required to be paid immediately by them. 
M. never called for or received his certificate 
el' allotment, never paid the ten per cent., and 
denied notice of the allotment. The judge 
found that M. had subscribed for and had been 
allotted fifty shares, but was unable to say 
whether or not lie received actual notice of 
allotment. Held, affirming the Court of Ap
peal (5 Out. App. li. 1261, (ltitchie, (.'.J., and 
tiwynne, .1.. dissenting), that the document 
signed was only an application for shares and 
did not create any liability as a shareholder; 
lhat it was necessary for ihe plaintiff to have 
shewn notice within a reasonable time of the 
allotment of shares, and, no such notice having 
been proved, the defendant could not be held 
liable upon his subscription. Xusinith v. 
Manning, v., 417.

35. Stock mubscription—Error—Deceit by
mn at -Killing ay blanks—Oral testimony- - 
\ cl ion for calls Contract—Repudiation—

Utceiyt of dividend—Estoppel.]- In an action 
to recover calls upon fifty shares alleged to 
have been subscribed for by ('., it was shewn 
that upon solicitation of an authorized agent 
"f the company (’., intending to subscribe for 
live paid up shares, paid $5(Mt and signed his 
name to the subscription book : the columns 
for amount and number of shares, at the time 
left blank, were afterwards, in his presence, 
idled in for fifty shares by the agent, without 
i consent. Having discovered his position.

endeavoured, on numerous occasions, inef
fectually, to induce the company to relieve 
him from the larger liability. At the end of 
the year, the conq any declared a dividend of 
1" per cent, on tin paid up capital and V. re
ceived a cheque fv $50, for which lie gave a 
i ipt. It did not appear that any nllot- 
n 1 l of shares to < ’. was ever made. A judg
ment recovered for the calls was affirmed by 
the Court of Queen's I tench.—Held, ltitchie, 
<1 . dabitantc, reversing the judgment ap
pealed from, that the evidence shewed that ('. 
fever contracted to take fifty shares; that the 
receipt given for the dividend of 10 per cent, 
mi ilie amount lie actually paid was not a 
ratification or admission of liability for the 
larger amount, and he was not estopped from 
shewing that he was never, in fact, a sub
scriber for more than five shares in the capital

, stock of the company. Cote v. Stadacona 
i Inn. Co., vi„ 11)3.

36. Increase of capital—Cowers of direc
tors — I nauthorized issue of stock — Scire 
facias—Shareholder—27 <(• 2<S Viet. e. 2.i— 
Estoppel--Mortgage of shares.] \ company 
incorporated under 27 & 28 Viet. c. 23. with 
power to increase the capital stock "after the 
whole capital stock of the company shall have 
been allotted and paid in. but not sooner." 
assumed to pass a by-law increasing the capi
tal stock from $130,(100 to $250.000 before the 
original capital stock had been paid in. Kx- 
ecution creditors of the company, whose writ 
had been returned unsatisfied, instituted pro
ceedings by sei. fa. against A. as holder of 
shares not fully paid up. It appeared that 
the shares held by A. were shares of increased 
capital and not of that originally authorized. 
Held, affirming the judgment appealed from 
17 (hit. App. It. If. (i wynne, .1.. dissenting, 
that as the original nominal capital was never 
paid in, the directors had no power to increase 
the stock of the company, and that an action 
could not be maintained against A. as the 
shares held by him consisted wholly of new 
unauthorized stock.- - Where a statutory lia
bility is attempted to be imposed on a party 
which can only attach to an actual legal 
shareholder in a company, he is not estopped 
by the mere fact of having received transfers 
of certificates of stock from questioning the 
legality of the issue of stich stock.—Per 
(?wynne, .1., dissenting. The objection not 
having been taken by the defendant, or tried, 
the court, under It. S. (). c. 38. s. 22. should 
put the questions of fact upon which tIn
validity any sufficiency of the objections sug
gested by the court rested, into course for 
trial in due form of law.—Per Strong and 
Henry, JJ. ( G wynne, J.. contra i. That al
though A., as mortgagee of the shares and not 
an absolute owner, had taken a transfer abso
lute in form and caused it to be entered in the 
books of the company as an absolute transfer, 
he was not estopped from proving that the 
transfer of the shares was by way of mort
gage. Page v. Austin, x., 132.

37. Misrepresentation by promoters -Action 
by individual shareholders—Delay Parties— 
Estoppel.] — Individual shareholders cannot 
take action against promoters for damages 
caused by alleged misrepresentations by tin- 
latter as to the prospects of the company 
when formed, the injury, if any. being an in
jury to the company., not to the respective 
shareholders. ( Strong, .1.. dissentingl. If 
tin- shareholders could bring such action a 
delay of four years, during which they suf
fered the business of the company to go on 
with full knowledge of the alleged misrepre
sentations. would disentitle them to relief. 
(Strong, J„ dissenting.) Beatty v. Xeelon,

38. Stock list subscriptions before incorpor
ation— .11 l ief. v. .Î5 (Que. i— Action for calls

Xon-allotmcnt.] — I\ signed an agreement 
to take shares in a company to be incorpor
ated under 31 Viet. e. 25 (Que. i. but his name 
did not appear in the notice applying for 
letters patent, nor as one of the original cor
porators. The directors never allotted shares 
to l*. and lie never subsequently acknowledged 
any liability to the company. In an action 
by the company for $10.000 alleged to be due 
by him on 100 shares in the capital stock of
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the company,—Held, aflirining the judgment 
appealed from (12 Q. L. It. 21101, that P. 
was not liable for calls on stock. Magog 
Textile it Print Co. v. I1rice ; Magog Textile 
d- Trint Co. v. Dobell, xiv.. 004.

30. By-law to inert our capital — Sanction 
by tiharcholtlcrx—Jl l ict. c. 2J t Due. i. ss. II, 
77, III, JO—Callx on new stock.]—Section 11 
of 31 Viet. c. 25 (Que. I, provides “no by-law 
for increasing or decreasing the capital of the 
company shall have any force or effect what
ever until it shall have been sanctioned by a 
vote of not less than two-thirds in amount of 
the shareholders at a general meeting of the 
company, duly called for considering the same, 
and afterwards confirmed by supplementary 
letters patent." On 0th March, 1875, directors 
of the St. John Stone Chinaware Vo. passed a 
by-law increasing the capital stock by the 
issue of 250 additional shares of $200 each, 
payable by monthly instalments of ten per 
cent. each. At the general meeting, on 8th 
June. 1N75, for the election of directors and 
other business, this by-law was confirmed. 
There was no evidence as to whether it was 
sanctioned by two-thirds in amount of the 
shareholders. There was no day appointed 
for payment of calls, and the hooks contained 
no other entry relating to calls for the in
creased slock than the minutes of the meeting 
of the directors on Uth March, and of the 
general meeting on 8th June, 1875. In an 
action by the assignee of the company against 
an original stockholder and director, for calls 
of 20 shares of new stock.—Held, affirming 
the Court of Queen's Bench for Lower Can
ada. that there was no evidence of calls for 
the payment of the shares in question having 
been duly made, and therefore defendant was 
not liable. — Per Fournier and Henry, J.T. 
There was no evidence that the by-law had 
been sanctioned by a vote of not less than 
two-thirds in amount of the shareholders at a 
general meeting of the company duly called 
for considering the same, and on that ground 
also the appeal should be dismissed. Knight 
v. Whitfield. 22 V. L. J. 15; Cuss. Dig. (2 
ed.) 18(1.

40. Stork subscription—Payment — Appro
priation of payment by company Portion 
treated ax paid up — Ext op pel.] — X.. 
a director and shareholder of a railway 
company, agreed to lend the company .$loo.- 
000, taking among other securities for the 
loan 108 shares held by IV. which were to 
be paid up. B. owned 188 shares, on which 
he had paid an amount equal to 40 |ier cent, 
of their value, but being unable to pay the 
balance the directors of the company agreed 
to treat the sum paid as payment in full for 
75 of the 188 shares, anil B. consented to 
iransfer that number to X. as fully paid up. 
X. agreed to this and B. signed a transfer 
which was entered on the books of the com
pany. There was no formal resolution by the 
board of directors authorizing the appropria
tion of the money paid by B. A judgment 
creditor of the railway company whose writ 
of execution had been returned nulla bona 
brought an action against X. for payment of 
his debt claiming that only 40 tier cent, had 
lieen paid on the 75 shares, and that the re
maining Oft tier cent, was still due the com 
pony thereon. A judgment in favour of X. 
was affirmed by the Divisional Court, but re
versed by the Court of Appeal, on the ground 
that the appropriation by the directors of the 
money naid by B. was invalid for want of a

formal resolution authorizing it.—Held, r« 
versing the judgment of the Court of Appca 
<»Wynne. J.. dissenting, that the compni 
having got the benelit of the loan by X. w 
estopped from disputing the application of i 
money paid by B in such a way as to . . . 
stitute X. the holder of the 75 shares, up" 
the security of which the loan was made, an ! 
creditors not having been prejudiced, n. 
bound in the same way ; and the transacti"i 
licing binding between B. and the eonipan 
and not objectionable as regards creditors, V 
could accept the 75 shares in lieu of the’Ins 
he was entitled to. Act-Ion v. Town 
Thorohl, xxii., 3UU.

41. II inding-up .let—Contributory—Shat . 
paid for by transfer of property—Adcyun, , 
tif consideration—Promott r selling propt i In i 
company — Trust — Fiduciary relation | 
Shares in a joint stock company may be paid 
for in money or money's worth, and if paid 
for by a transfer of property they iiiiim 
treated as fully paid up.— In proceedings u 
(1er the Winding up Act the Master has i , 
authority to inquire into the adequate of n, 
consideration with a view to placing tl. 
holder on the list of contributories.- There
a distinction between a trust for a compnta 
of property acquired by promoters and afi. 
ward sold to the company, and the tidueian 
relationship engendered by the proiaoin-. 
between themselves and the company, which 
exists as soon as the latter is formed. A pro 
•noter who purchases property with the 
tention of selling it to a company to be fori 
ed does not necessarily hold such proper! \ in 
trust for the prospective company, but' li
st and* in a fiduciary relation to the latter, 
and if lie sells to them must not violate ,i 
of the duties devolving upon him in re*pe.'t 
to such relationship. If lie sells, for install. 
through the medium of a board of director*, 
who are not independent of him, the commit 
may be rescinded provided the propertv n 
mains in such a position that the parties m.,\ 
be restored to their original status. Tint. 
may lie cases in which the property may In- 
regarded as being bound by a trust either r/i 
initio or in consequence of ex post /.;./« 
events; if a promoter purchases property fr nr 
a vendor who is to be paid by the coin pu n\ 
when formed, and by a secret arrangement 
with the vendor a part of the price, when tin- 
agreement is carried out, comes Into tin- Imml* 
of the promoter, that is a secret profit vim h 
he cannot retain : and if any part of - h 
secret profit consists of paid up shares of ih. 
company iwued as part of tin- purchasi 
of the property such shares may. in wimlim: 
up proceedings, be treated, if held by the pro 
muter, as unpaid shares for which the pm 
•noter may be made a contributory. /« >• 
Hess Mfg. Co.; Edgar v. Sloan, xxiii., till.

42. Dinvtors—Il y-l aw—titra vin* IH*
count shares—Calls for unpaid balances 1 - 
tributaries — 'Trustees' powers — Contra<7 
Fraud Breach of trust — Construct, i 
statute—C. S. .1/. c. S. M. e. v. >.
-U.|—The directors of a joint stock compatn 
incorporated in Manitoba have no power* tin 
(1er the provisions of " The Manitoba l i t 
Stock Companies Incorporation Act " to i . ike 
allotments of the capital stock of the company 
at a rate per share below the face value, anil 
any by-law or resolution of the dit- i-.rs 
assuming to make such allotment without the 
sanction of a general meeting of the slutre- 
lmlders of the company is invalid.—A by-law
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or resolution of the directors of a joint stock 
company, which operates unequally towards 
the interests of any class of the shareholders 
s invalid and ullru circa of the company's 
powers.—Where shares in the capital stock of 
a joint stock company have been illegally is
sued below par. the holder of the shares is 
not thereby relieved from liability for calls 
for the unpaid balances of their par value. 
—Judgment of the Court of tjueen's I tench 
for Manitoba (11 Man. L. It. ti-!i I reversed, 
Taschereau, ,1.. dissenting. Xorth-iccst Elec
tric < 'a. v. Walsh. xxix.. 33.

The Privy Council refused leave to appeal 
from this decision.

43. Joint ntock company—Irregular organi- 
: of inn—Subscription for aha re*— Withdrawal 

-Surrender—Forfeit lice— I hit y of directors 
—Powers—Cancellation of ntock—/ I tea circa 
—“The Companies Art"—" The Wiiiding-up 
I et ”—Contributories—Pleading — Construc
tion of statute.]—After the issue of an order 
for the winding-up of a joint stock company 
incorporated under "The Companies Act" 
i It. S. C. c. HOt. a shareholder cannot avoid 
his liability as a contributory by setting up 
defects or illegalities in the organization of the 
company as. under the provisions of the Act, 
such grounds may be taken only upon direct 
proceedings at the instance of the Attorney- 
tienerul.—The powers given directors of a 
joint stock company, under " The Companies 
Act l It. S. C. c. 1101, as to forfeiture of 
shares for non-payment of calls, are intended 
t-i be exercised only when the circumstances of 
the shareholder render it expedient in the in
terests of thi‘ company, and they cannot be 
employed for the benefit of the shareholder. 
Common v. McArthur, xxix., 230.

44. Judgment creditor — Action against 
shareholder—Transfer of shares — Evidence.] 
—Judgment creditors of an incorporated com
pany, being unable to realize anything on 
their judgment, brought action against II. as 
a shareholder in which they failed from in
ability to prove that he was owner of any 
shares. They then brought action against <». 
in which evidence was given, not produced in 
the former case, that the shares once held by 
<i. had been transferred to II.. but were not 
registered in the company's books. On this 
evidence the court below gave judgment in 
favour of (I. Held, affirming such judgment, 
that the shares were duly transferred to 11. 
though not registered, as it appeared that II. 
had acted for some time as president of. and 
executed documents for the company, and the 
only way he could have held shares entitling 
him to do so was by transfer from (i. Held. 
also, that although there appeared to Is» a 
failure of justice from the result of the two 
aitions, the inability of the plaintiffs to prove 
their case against II. in the first could not 
affect the rights of (i. in the subsequent suit. 
—The company in which (1. held stock was in
corporated in 1 MSti and empowered to build a 
certain line of railway. In 18110 an Act was 
passed intituled " An Act to consolidate and 
amend” the former Act but authorizing addi
tional works to Im- constructed, increasing the 
capital stock, appointing an entirely different 
set of directors, and giving the company 
larger powers. One clause repealed all Acts 
and parts of Acts inconsistent therewith. 
0. had transferred his shares before the latter 
Act came into force. The judgment against 
the company was recovered in 1805. Held. 
that (j. was never a shareholder of the com

pany against whom such judgment was ob
tained. Hamilton v. tirant, xxx., 500.

45. Joint stock company — Payment for 
shares—Equiraient for cash — Written eon- 
tract.]—M. and ('. each agreed to take shares 
in a joint stock company paying a portion of 
the price in cash and receiving receipts for 
the full amount, the balance to be paid for in 
future services. The company afterwards 
failed. Held, affirming the judgment of the 
Court of Appeal (27 Ont. App. It. 3001 that, 
as there was no agreement in writing for the 
payment of the difference by money's worth 
instead of cash under s. 27 of the Companies 
Act. M. & ( were liable to pay the balance 
of the price of the shares to the liquidator of 
the company. Morris v. I nion Hank of Can
ada ; I nion Haul: of Canada v. Morris; Code 
v. I nion Hank of Canada, xxxi., 504.

40. " The Companies Act. 1800 " I H. C. I 
and amendment — Construction of statute — 
Memorandum of association—Conditions im
posed by statuti—Public policy — Preference 
stock—Election of directors.] — In the memor
andum of association of a joint stock com
pany formed under the provisions of tin* Bri
tish Columbia " Companies Act. 1800,” and 
its amendment in 1801. there was a clause 
purporting to give to the holders of a certain 
block of shares, being a minority of the capi
tal stock issued, the right at each election of 
the board of directors to elect three of the 
live directors or trustees for the management 
of the business of the company, notwithstand
ing anything contained in the Act .-Held, 
that the shares to which such privilege was 
sought to be attached could not be considered 
preference shares within the meaning of the 
Statute, and that the agreement was ultra 
vires of the powers conferred by the statute, 
and null and void, being repugnant to the 
conditions as to elections of trustees and dir
ectors imposed by the Act as matters uf pub
lic policy.—Judgment appealed from (it IV 
Kep. 2751 reversed. colonist Printing and 
Publishing Co. et al. v. lJunsmuir et al.,

47. Incorporated bank—The Hanking Act. 
3b I 'id. e. 5, ss. Ill, 38 ( II. I—Transfer of 
shares—Resolution- Hinding effect on absent 
stockholder—Equitable plea.

Sec Banks and Banking, 35.

48. Huildiny society—Forfeiture of shares 
—Purchaser iritli notice—Judgment on simi
lar disputi—Arts, 13<S2, loti,I, lô8b *'• C\

See Litigious Rights, 1.

41). Shares held ” in trust "—Sale by trus
tee—Purchase for ralui—Xotiec—Account.

Sec Trusts, 7.

50. Subscription for shares—Action for 
ca Ils—. I ppeu l—./ u risd iction—Future righ ts.

Sec Appeal, 30.
51. Lien on shares of building society for 

debt by shareholder—Pledge—Redemption.
Sec Vleimjb, 4.

52. Lease to joint stock company—Share
holders—Personal liability—Assignment for 
benefit of creditors—Forfeiture.

Sec Landlord and Tenant, 3.
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10. WlNDING-UP.
53. Winding-up proceedings—Contributories 

—Subscription for stock—Payment bg ser
vices.']—The Act of incorporation of a joint 
stock company provided “ that no subscrip
tion for stock should lie legal or valid until 
ten per cent, should have been actually and 
bond fide paid thereon.” C. gave to the man
ager of the company a power of attorney 
to subscribe for him ten shares in the com
pany, containing the words : “ and I herewith 
enclose ten per cent, thereof, and ratify and 
confirm all that my said attorney may do 
by virtue thereof." The ten per cent, was 
not. in fact, enclosed, but the amount was 
placed to the credit of ('. in the books of the 
company, and a certificate of stock issued to 
him which he held for several years. The 
company having failed, proceedings were taken 
to have (*. placed on the list of contributor
ies. The sum to his credit was for profes
sional services to the company as solicitor, 
and there had lieen an arrangement that his 
stock was to be paid for by such services. 
Held, allinning the judgment appealed from 
<12 Ont. App. R. 4K(iI. Henry. .1., dissenting, 
that ('. was rightly placed on the list of con
tributories. Canton's Case, xii., ($44.

54. font riba torn — Promoter's shares — 
Transfer of property to company—Adequacy 
of consideration.| — In proceedings under the 
" Winding-up Act ” the Master has no auth
ority to inquire into the adequacy of the con
sideration paid for shares with a view to 
placing the holder on the list of contributor
ies. /ii^rc Hess Mfg. Co.; Edgar v. Sloan.

55. Joint stock company—Irregular organ
ization—Subscription for shares—Withdrawal 
—Surrender—Forfeiture — hut g of directors 
—Powers—Cancellation of sto<‘k—" The Com
panies Act"—"The Winding-up Act”—Con
tributories—Construction of statute.]—After 
the issue of the order for the winding-up of 
a joint stock company incorporated under ‘"The 
Companies Act,” a shareholder cannot avoid 
his liability as a contributory by setting up 
defects or illegalities in the organization of 
the company : such grounds can lie taken onlv 
upon direct proceedings at the instance of the 
Attorney-General.—The powers given the dir
ectors of a joint stock company under the 
provisions of " The Companies Act " as to 
forfeiture of shares for non payment of calls 
is intended to lie exercised only when the cir
cumstances of the shareholders render it ex
pedient in the interests of the company and 
cannot lie employed for the benefit (if the 
shareholders. Common v. McArthur, xxix,. 
23U.

5(5. Objection to winding-up order—Xoticc 
to creditors—l ief. c. Jd, s.

Sec Windino-UI* Act, 2.
57. Provincial incorporation—Compulsory

l iq u ida lion—Proecd u re.
Sec Windino-vp Act, 5.

58. Foreign corporations— Constitutional 
law—Winding-up Act.

Sec No. 10, ante.
50. Imperial Companies Act. I Slid — Pro

ceedings of foreign tribunal—Contributories— 
Calls on past members—Right of action—He
rn urn r.

Sec WiNDING-UP ACT, 11.

<»<>. Sale of liquidator to director of insol 
vent com puny—Fiduciary relationship.

Sec No. 15, ante.

COMPENSATION.

1. Partnership■—Judicial abandonment 
Confusion of rights—Composition and di

See Assignment, 25.

2. Overcharges on fies—Counterclaim 
suit by sheriff—Signed bill of costs.

Sec Solicitor, 10.
And see Set-off.

COMPOSITION AND DISCHARGE.

1. Debtor and creditor—Acquiescence in 
Xew arrangement of terms of settlement 
Waiver of time clause—Principal and agi ni 
Hied of discharge—Xoticc of withdrawal In.m 
agreement—Fraudulent preferences. \ Vp,,n 
default to carry out the terms of a deed ui 
composition and discharge a new arrnngemci 1 
was made respecting tin* realization of a deb
tor's assets, and their distribution, to which 
all the executing creditors appeared to hav 
assented. Held, that a creditor who laid b<■
filed by the realization of the asset* .....
his action given the body of the creditors ren 
son to believe that he had adopted the m u 
arrangement, could not repudiate the Iran- 
action upon the ground that the new a mm: 
ment was not fully understood, without at 
least a surrender of the advantage lie had 
received through it. The debtor’s assent i>> 
such repudiation and the grant of better tern 
to the one creditor would be a fraud up.n 
the other creditors, and as such inoperative 
and of no effect. Howland, Sons it Co. 
(Irani, xxvi., 372.

2. Discharge of debtor—Execution of di d 
—Ratification—Estoppel.

Sec Dehtor and Creditor, 5.
3. Discharge of debt of insolvent firm—1C 

lease of debtor.
Sec Partnership, 42.

COMPROMISE.

Action for account—Rectification of error— 
Prejudice.

Sec Mistake. 5.

CONCILIATION.

See Arbitrations—Amiables Composite! i:-.

CONDICTIO INDEBITI.

See Action—Repetition.
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CONDITIONS.

1. Conditions and Warranties, 1-0.
2. Condition Precedent. 7 27.

1. Conditions and Warranties.

1. Life insiiranci—Condition* and war ran 
tes —- Indorsements on /lolicy -- Inueeurn 
statements — Misrepresentations—Latent dis
ease Material fails- Canerllntion of policy

-Return of premium—Construction of stat
ut!—ôô l ief. e. .III. s. .{.{ (Out. i | The pro
visions of the second sub-section of section 
thirty-three of "The Insurance Corporations 
Act. 1KU2."’ (Ont. t. limiting conditions and 
warranties, indorsed on policies, providing for 
the avoidance of the contract by rtnison of 
untrue statements in the applications to cases 
where such statements are material to the 
contract, do not require the materiality of the I 
statements to appear by the indorsements, hut 
the contract will be avoided only when such 
statements may subsequently bo judicially | 
found to be material as provided by the third 
sub-section.—Misrepresentations upon an* ap
plication for life insurance so found to be inn- < 
terial will avoid the policy notwithstanding ■ 
that they may have lieen made in good faith ' 
and in the conscientious belief that they were : 
true. I i nner v. The Hun Life Insiiranci■ 
Com pa nu (17 Can. S. C. it. 3041 followed. 
■Ionian et al. v. Provincial Provident Institu- ; 
lion, xxviii., 554.

2. Fire insurance—Condition in polieu— 
Satire of additional insiiranci—Duty of in
sured. |—A policy of insurance against lire 
contained a condition requiring notice of in
surances existing at the time the policy is
sued or afterwards made on the same prop
erty, and that a memorandum thereof should 
lie indorsed on the policy, otherwise that the 
policy should be void, a proviso being added 
that the company should have the option to 
cancel the policy, or, if it remained in force 
with their consent, then the company to be 
liable only for rateable proportion of loss or 
damage. Insured applied for additional in
surance while this policy was in force, on 
luth .1 uly. 181)0, in another company, and 
<m 17th July bis application was accepted, 
hut notice of acceptance did not reach him 
until the 20th. The insured property was de
stroyed by lire on the 18th July, and the 
company refused payment on the ground that 
the policy was void for want of notice of the 
additional insurance, and indorsement thereof, 
as required by the condition.—Held, a ill ruling 
the judgment of the Supreme Court of New 
lirunswick. that the policy was not avoided; 
that the condition did not require the insured 
to give notice of insurance of which he had 
llo knowledge, but only covered the case of 
insurance effected before a loss of which 
notice could be given, also before loss. Coin
in'niai Lnion Insurance Co. v. Temple, xxix.,

5. Polieu <>f insurance—Magistrate's certi
ficate— II aiver.

Sec Insurance, Fire, 21.

4. (J over n ment railway—Liability of Crown 
—Xcyligencc of Crown—Xotice.

Sec Constitutional Law, 20.

| 5. Deed of lands—Riparian rights—Huild-
; ing dams—Pinning buck water—Warranty— 

Improvement of watercourses—Arts, à.i.lô R. 
S. (J. Arbitration—Condition precedent—As
sessment of damages.

tier Hivers and Streams, tl.
ti. Location of Crown lands—Timber license 

—Suspensive condition- Suies by local agents. 
Sec Crown, 03.

2. Condition Precedent.
7. Arbitration clause in policy—Award— 

Condition precedent to action.] — Where a 
policy of insurance provided that no action 
for any claim thereunder should be maintain
able until the amount of the claim should 
have been fixed by an award obtained in the 
manner provided, it was held that the mak
ing of such award was a condition precedent 
to any right of action for a loss under the 
policy, hui rin v. Manchester Fire Assur. Co., 
xxix., 130.

8. Ait ion—Condition precedent- Allegation 
of performunci Durden >-/ proof ll’aim 
Insurance policy.] — I'nder the Ontario Judi
cature Act the performance of conditions pre
cedent to a right of action must still be alleged 
and proved by the plaintiff. Home Life Assn. 
v. Randall, xxx., 07.

0. Engineer's certificate—Claim for extras.
«See Contract, 00.

10. Public Work—Extra* — Certificate of 
chief engineer— II aiver—d? I ici. e. Li (/). i 
—Abolition of office of chief engineer.

See Public Works, 1.
11. Arbitration and award—Polieu of in

surance—Matters in difference.
Sec Insurance, Marine, 52.

12. Issue of railway bonds—J!) I Act. c. J7 
I (J. i—Certificate o/ engineer.

Sec Railways, 144.
I 13. Intercolonial rail way eon tract — Claim 
I for extra*—Engineer's certificate.

See Contract, 04.
| 14. Railway aid debentures— Itonus by-law
j —Prior agreement—Specific conditions—Per

forma nee— / hi m ages.
See Municipal Corporation, 20.

15, Statement in claim — Performance of 
contract Implied promise—Direction to jury 
—llencfits accrued.

See Contract, 50.
Hi. Certificate of engineer—Progress estim- 

ah—Final estimate.
See Contract, <10.

17. Accident insurance—Condition in policy 
—Xotice—Action.

Sec Insurance, Accident, 4.
18. Fire insurance—Condition in policy— 

Time limit for submitting particulars of loss 
— Waiver—Authority of agent.

Sec Action, 2(1.
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11». Expiration of time limited for appeal— 
Ouater of jurisdiction—H'aiccr — Objection 
raised bp court.

Sec Practice or Supreme Court, 37.

20. Policy of insurance—Memo, on mar y in 
—Countersignature — Delivery—Payment of 
prem ium—Con tract.

8ce Insurance, Life, 5.

21. “Final closing certificate"—Report of 
engineer—Claim for extras.

See Contract, UU.

22. Accident policy—Immediate notice — 
Waiver—Excepted risks.

See Insurance, Accident, 2.

23. Public corporation—Forfeiture of char
ter—Subscription of shares.

See Company Law, 21.

24. Remedial process — Arbitration and 
award—Petition of right— Defined liability 
of Province of Canada—H \ iet. e. DO (Can.).

Sec Constitutional Law, 8.

25. Performance—llurden of proof—Waiver 
—Insurance policy.

See Action, 27.

20. Contract—Certificate of engineer.
Sec Contract, Uti.

27. Rescission of contract — Sot ice—Mise 
en demi are—Long user—Waiver.

See Contract, 21).

CONFLICT OF LAWS.

1. Foreign corporations—Winding-up Art— 
Construction of statute—Obiter dictum. | — 
The Act. 45 Viet. e. 23 ( I ». •. must he con
strued, in conformity with the rules of inter
national law, as not intended to apply to 
foreign corporations carrying on business in 
Canada.-—Per Ritchie. ('..I., and Strong, ,1. 
This decision does not impugn the power of 
llie Parliament of Canada to legislate in re
spect to insolvent foreign corporations con
sistently with imperial statutes. Merchants 
Rank of Halifax v. 0illespie, x., 312.

2. Insolvent Act of 1S7Ô—Merchant Ship
ping Art, ISÔJ,—Mortgage in contemplation of 
insolvency.

Sec Insolvency, 21.

CONFUSION OF RIGHTS.

Compensation — Judicial abandonment — 
Composition and discharge.

Sec Assignments, 25.

CONSPIRACY.

1. Contract—I'nlawful consideration—Ré
pétition de I'indu—Account—Public policy— 
Monopoly—Trade combination — Malum pro
hibitum—Malum in sc—Interest on advances 
—Foreign laws—Arts. DSD, 1000, 1007, 1077,

I J1SS C. C.—Matters judicially noticed.]—Iti 
an action to recover advances with interest 
under an agreement in respect to the manufac- 

| titre of binder twine at the Central Prison a* 
Toronto, the defence was the general issue, 
breach of contract and an incidental demand 
of damages for the breach. The judgment iq 
pealed from maintained the action and dis
missed the incidental demand, giving the 
plaintiffs interest according to the terms <.f 
the contract. Ilehl, per Sedgewick. King and 
(iirouard, JJ., that the evidence disclosed n 
conspiracy and that, although under the pro
visions of the Civil Code the moneys so ad
vanced could lie recovered hack, yet no in
terest before action could lie allowed thereon, 
as the law merely requires that the parties 
should lie replaced in the position they re 
spectively occupied before the illegal trans
actions took place. Rolland v. Caisse r/’Econ
omic de Québec (24 S. C. R. 411.11 discussed, 
and 1/Association St. Jean-liuptistc de Mon 
triai v. Rrault (30 S. C. R. 01)81 referred 
to. Held, also, that laws of public order uni-i 
lie judicially noticed by the court ex proyriu 
motii. and that, in the absence of any proof 
to the contrary the foreign law must lie pre
sumed to lie similar to that of the forum hav
ing jurisdiction in an action ex contractu 

/’</■ Taschereau, J. (dissenting). I. A new 
point should never be entertained on appeal, 
if evidence could have been brought to affect 
it. had objection been taken at the trial. 2 

1 In the present case, the concurrent (hiding- 
1 of both courts below, amply supported by 

evidence ought not to lie disturbed, and a- 
the company itself prevented the performance 

i of the condition of the agreement in question 
! requiring the assent of the Government in the 

transfer of the binder twine manufacturing 
1 contract, its non-performance cannot be ad 

milled as a defence to the action upon the ex
ecuted contract.—(«Wynne, ,1.. also dissented 
on the ground that the judgment appealed 
from proceeded upon wholly inadmissible evid 
once and that, therefore, the action should 
have been dismissed and further, that tin w el 
ence which was received and acted on, though 
inadmissible for the purposes for which it w.i- 
intended, shewed that the action was based 

| upon a contract between the plaintiffs and 
defendant for the commission of an indict- 

I able offence ; that neither party could recover 
| either by action or by counterclaim upon such 

a contract and, therefore, that the incidental 
j demand, as well as the action, should lie dis

missed. Consumers ( orduyc Co. v. Connolly.

j On appeal to the Privy «Council this deci- 
! sion was reversed, the order set aside and a 
| new trial ordered upon terms or, alternativ .

that the judgment of the Court of Review 
| should be restored, August, 11)03.

2. Controverted election—Identification of 
I ballots—Corrupt practices.

See Election Law, 53.

3. Conspiracy to rob—Withdrawal of con
spirator—A ing's evidence.

See Criminal Law, 22.

CONSTABLE.

1. The Criminal Code, s. .77Ô—Prrsomn 
désigna til—Officers de facto and dc jure*- 
Chief constable—Common gaming holism— 
Confiscation of gaming instruments, moimys,
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etc.—Evidence—The Canada Evidence .let, 
18UJ, xs. 2. J, dO and d/.|.—Section 575 of the 
Criminal Code, authorizing the issue of a war
rant to seize gaining implements on the re
port of " the chief constable or deputy chief 
constable " of a city or town, does not mean 
that the report must come from an officer hav
ing the exact title mentioned, hut only from 
one exercising such functions and duties as 
will living him within the designation used in 
the statute. Therefore, the warrant could 
properly issue on the report of the deputy high 
constable of the City of Montreal, (iirouard. 
.1,. dissenting.—The warrant would be good 
it issued on the report of a person who tilled 
ile finlo the office of deputy high constable 
though lie was not such de jure. O'Xcil v. 
Attorneg-Ucnvral of Canada, xxvi., 122.

2. Canada Tnniieranee Act—. 1 ssiialt on 
countable— Serving summons — Indictable of
fence—Evidence.

Nee Criminal Law, 8.

3. Canada Temperance Act — Search leur
rant— 1/agist rate's jurindiction— Justifieation 
nf ministerial officer—t hinds in euntodia lei/in

Eeplevin—Extoppci — It en judicata—Judg
ment■ inter parten.

See Canada Temperance Ait, i$.
And nee Police Officer.

CONSENT.

See Special Case.

CONSIGNMENT.

CONSTITUTIONAL LAW.

1. Imperial Acts, 1-11.
2. Dominion Acts, 12-41.
3. Ontario Acts, 42-50.
4 Quebec Acts, 51-03.
5. Nova Scotia Acts. 04. 05.
0. New Brunswick Acts, 00, 07.
7. Manitoba Acts, 08-71.
S. British Columbia Acts. 72-74. 
h. Prince Edward Island Acts, 75.

It). North-West Territorial Ordinances. 
70, 77.

11. Yukon Territorial Ordinances, 78, 70.
12. Other Acts and Matters, 80-88.

1. Imperial Acts.

1. 1‘oirern of Provincial Legislature»—Pro- 
i<ihire—Iteniilenee of judges—It. X. .1. Act. 
IMÎ. n. n.-n, I) — Helegation of goners to 
l.i< ii/enant-Uorernor-in-Council - - “ Judicial 
Hist m t Ad, I Hi II " ( H.C. ) —" lietter Admin 
intention of Juntice Act, JH7H;” Jji Viet. e. 
H i ist!i\ i H.C, i J—Case respecting the status 
<>f the Supreme Court of British Colum
bia, and the power of the Legislature of the 
province to legislate in regard to procedure

in that court, and the residences of the judges 
thereof referred to the Supreme Court of Can
ada for hearing and consideration by IIis Ex
cellency the <lovernor-tleneral-in-( 'ouiicil un
der the provisions of s. 52 of the Supreme 

j and Exchequer Court Act by order-in-coun- 
I vil bearing date the 15th day of May. 1883.— 
i 1st Question: Is the Supreme Court of Bri- 
! tish Columbia a provincial court within the 
j meaning of the 14th subsection of section 512 
I of the British North America Act?—Opinion :
| The Supreme Court of British Columbia is 
1 a provincial court within the meaning of the 

14th sub-section of s. !I2 of the British North 
America Act.—2nd Question : lias the Legis- 

' lalure of the province exclusive legislative 
authority over the procedure in all civil mnt- 

, ters in the Supreme Court of the province? 
If not, to what extent has it such authority? 
—Opinion: The Legislature of the province has 
exclusive legislative authority over the proce- 

| dure in all civil matters in the Supreme Court 
of the province which come within the legis
lative jurisdiction of the Provincial Legisla
ture.—3rd Question : If that Legislature can 

, make rules to govern the procedure of that 
court, can it delegate this power to the Lieu- 
tenant-Oovernor-iu-t 'ouneil? Opinion: The 
Legislature can make rules to govern the pro
cedure of that court in all such matters as 

I limited by the preceding answer, and can dele- 
, gate this power to the LieutenanMlovernor- 
I in-Council.—4th Question : Is the " .Indicia!
I District Act, 18751." British Columbia, within 
j the powers of the Legislature of that pro

vince? If so, does it apply to judges ap- 
I pointed before that Act came into force ?—
' Opinion: " The Judicial District Act, 18751."

is within the powers of the Legislature of 
| that province and does apply to judges ap- 
I pointed before that Act came into force.—5th 
I Question : Are the following Acts passed by 
I the Legislature of British Columbia, namely, 

the •’ Better Administration of Justice Act,
| 1878.” 42 Viet. c. 20. 1878: 42 Viet. e. 12.
I 1871». "An Act to amend the Practice and 
! Procedure of the Supreme Court of British 
j Columbia, and for other purposes relating to 
] the Administration of Justice 44 Viet. c. 1, 
! "An Act to carry out the objects of the ' Bet

ter Administration of Justice Act, 1878.’ and 
! 1 The Judicial District Act, 18711,' " so far 

as they relate to procedure in the Supreme 
Court of British Columbia within the legisla
tive authority of the Legislature of the pro
vince?—Opinion : So far as they relate to pro
cedure in the Supreme Court of British 
Columbia, they are within the legislative auth
ority of the Legislature of British Columbia. 
Seirell v. Itritinh Columbia Toning Co., " The 
Thrasher Cane;" Cass. Dig. (2 ed.I 480.

2. Manitoba Constitutional .let—JJ Viet. e. 
■I. n. JJ, n.-n. J—Potccrn of Provincial Legis
lature in matters of education—Eights and 
privileges—Legislative power to repeal pre
vious statutes—Eight of appeal to (lorcrnnr- 
(Jeneral-in-Couneil—It. A . .1. Act ( IHtil I 
s. HJ. s.-s. J.]—Section 22 of the Manitoba 
Act, 33 Viet. e. 3 < D. I. enacts: " In and for 
the province the said legislature may exclu
sively make laws in relation to education, 
subject and according to the following pro
visions :—( 11 Nothing in any such law 
shall prejudicially affect any right or privi
lege with respect to denominational schools 
which any class of persons have by law 
or practice in the province at the union. 
(21 An appeal shall lie to the (lovernor-tien- 
eral-in-Council from any act or decision of the 
Legislature of the province, or of any pro-
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viiu-in 1 authority, affecting any right or privi
lege of the Protestant or Roman Catholic 
minority of the (Queen's subjects in relation 
to education.” Sub-section It of s. 03 of the 
British North America Act (18U7> enacts : 
(31 "Where in any province a system of 
separate or dissentient schools exists by law 
of the union, or it is thereafter established by 
the Legislature of the province, an appeal 
shall lie to the (lovernor-(»eneral-in-t'oiincil 
from any act or decision of any provincial 
authority affecting any right or privilege of 
the Protestant or Roman Catholic minority 
of the Oueen's subjects in relation to educa 
lion."—By certain statutes of the Province of 
Manitoba relating to education, passed in 
1871, and subsequent years, the Catholic min
ority of Manitoba enjoyed up to I Si in immun
ity from taxation for other schools than their 
own, etc., etc., but by the Public Schools Act, 
03 Viet. e. 38 ( 1SJMH these Acts were re
pealed and the Roman Catholics were made 
liable by assessment for the public schools 
which are iion-deuomiiiatioual. but were left 
free to send their children to the public 
schools. On a petition and memorials sent 
to the Governor-General-m-Cuuncil by the 
Catholic minority, alleging that rights and 
privileges in the matter of education secured
to them siui e the union had ..... .. affected,
and praying for relief under s.-ss. ” and 3 
of s. -L' of ilie Manitoba Act. 1871. a special 
case was submitted to the Supreme Court of 
Canada, and it was : Held, 1. That the said 
rights and privileges in the matter of educa
tion, being rights and privileges which the 
Legislature of Manitoba had itself created, 
and there being no clear express and unequi
vocal words in s. L*3 of the Manitoba Act. 
1871. restricting the constitutional right of 
the Legislature of the province to repeal the 
laws it might itself enact in relation to educa
tion. no right of appeal lies to the Governor- 
Genera l-in-Counei I as claimed either under 
s.-s. li of s. 22 id" the Manitoba Act, or s.-s. 
3 of s. !t3 of the British North America Act. 
1st".7. Fournier and King. .1.1., runtm. 2. 
That the right to appeal given by s.-s. 2 of 
s. 3- of the Manitoba Act is only from an 
Act or decision of the Legislature, which 
might affect any rights or privileges existing 
at the time of the union as mentioned in s.-s. 
1. or of any provincial, executive or adminis
trative authorities affecting any right or privi
lege existing at the time of the union. Four
nier and King. .1.1.. dissenting. -Pit Tascher
eau and Gwynne, J.I.. that the decision in 
Barrett \. Il iiini/iiti I | 1811” J A, ('. 44:51 dis
poses of and concludes the present application.

tenure. /'< r Taschereau, ,1.. Is s. | of 5 I & 
Viet. e. 25, which purports to authorize such 
a reference for hearing "or" consideration. 
inirn rins of the Parliament of CanadaV In 
re Education Slnliih « <>( Manitoba, xxii., 577.

Mkmo.—See ( 181151 A. (’. 2H2.

3. Const ruction of statute- British Xorth 
America Art. ss. III. II.',. Ili. lit!. IlH—.lti 
Vict.t to i /».. ;; Viet. c. ) (/> Brovin
eial subsidies—llalfiiearln , mu mints Ihdiu 
tion of inti rest.] By s. Ill of the British 
North America Act, Canada is ma le liable for 
the debt of each province existing at the 
union. By s. 11”. Ontario and Quebec are 
jointly liable to Canada for any excess of the 
debt of the Province of Canada at the lime 
of the union over $02,500,000. and chargeable 
with 5 per cent, interest thereon : ss. Il l and 
115 make a like provision for the debts of 
Nova Scotia and New Brunswick exceeding

27G

I eight and seven million dollars respectively : 
and by s. 110, if the debts of those province, 
should lie less than said amounts they mv 

| entitled to receive, by half-yearly payments, m 
| advance, interest at the rate 5 per cent 

the difference. Section 1IV. after providing 
| for annual payments of fixed sums to ih<- 
j several provinces for support of their govern 
l meats, and an additional sum per head of tli<- 
| population, enacts that "such grants shall c 

in settlement of all future demands on Can 
a da. and shall be paid half-yearly, in advam ■

J to each province, hut the Government of Can 
! ada shall deduct from such grants, as again.i 
' any province, all sums chargeable as inter.
1 on the public debt of that province in .........
I of the several amounts stipulated in this Ai : 

The debt of the Province of Canada at if. 
union exceeded the sum mentioned in s. 112 

i —On appeal from the award of arbitrators a;, 
minted to adjust the accounts between i!>• 
dominion and the Provinces of Ontario and 

Quebec. Held, affirming said award, that i! 
subsidy of the provinces under s. 118 was p.i 
able from the 1st of July. 18117. but inter- 
on the excess of debt should not be deducted 
until 1st January. 18(18; that unless expre.sl 
provided interest is never to lie paid before r 

! accrues due; and that there is no express pi" 
vision in the British North America Act tint 
interest shall be deducted in advance on th>- 

I excess of debt under s. 118. —By 3(i Viet. .
311 (O.i. passed in 1873, it was declared th 

1 the debt of the Province of Canada at tin 
union was then ascertained to In- 873.1 mi . 
U88.84. and that the subsidies should thereafter 
be paid according to such amount. By 47 Yin 
c. 4. in 1884. it was provided that the accoini' 
between the Ooinitiion and the proviiui 
should be calculated as if the last mentioi -e.l 
Acts had directed that such increase shun i 
be allowed from the coming into force of tie- 
British North America Ai t. and it also : 
vided that the total amount of the half yean
payments which would have been mad...... .
account of such increase from July 1st is , 
to January 1st. 1.873, with interest at 5 i- r 
cent, from the day on which it would lu - 
been so paid to July 1st, 1884, should ' 
deemed capital owing to the respect i 
provinces, bearing interest at 5 per cent.

; payable after July 1st. 1884. as part of th- 
yearly subsidies. Held, affirming the - 
award. G wynne. J. dissenting, that tie I 
mentioned Acts did not authorize the !>•> 
minion to deduct interest in advance from t 
subsidies payable to the provinces half-yen 
but leaves such deduction as it was under i - 
British North America Act. Dominion - 
Canada v. Provîntes of Ontario anil n 

! xxiv., 408.

4. Province of Canada—Treaties irith I 
dians—Surrender of Indian lands—Annu l•< 
to Indians—IP renne from lands I inn a - 
a n n ii it a—Clmriie 11/1011 lands—B. \. I. I 
■s. 100.]- In 1850 the late Province of 1 
ada entered into treaties with the Indu - : 
the Lake Superior and Lake Huron disn 
by which the Indian lands were surrender 
the Government of the province in consul.-; - 
lion of a certain stun paid down and an 
unity to the tribes, with a provision that 
“ should all the territory hereby ceded b,\ the 
Indians at any future period produce - l'
on amount as will enable the Government of 
this province, without incurring loss, to in
crease. the annuity hereby secured to th u. 
then, and in that case, the same shall be 
augmented from time to time.” By the !’•
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X. A. Act the Dominion of Canada assumed : 
tin* debts and liabilities of the Province of 
Canada, and s. 100 of that Act provided that 
all lands, etc., belonged to the several provinces 
in which the same were situate “subject to 
any 11 list existing in respect thereof, and to 
any interest other than that of the province 
in the same." The lands so surrendered are 
situate in the Province of Ontario, and have 
for some years produced an amount sullicinut 
for the payment of an increased annuity to 
the Indians. The Dominion Government has 
paid the annuities since isr.7 (from 1>74. at 
the increased amount I. and claims to lie re
imbursed therefor. II< Id. reversing the said 
award. Gwynne and King. .1.1.. dissenting, that 
the provision in the treaties as to increased 
annuities had not the effect of burdening the 
lands with a " trust in respect thereof” or 
"an interest other than that of the province 
in the same."’ within the meaning of said s 
111!», and therefore Ontario held the lands free 
from any trust or interest, and was not solely 
liable for repayment to the Dominion of the 
increased annuities, but only liable jointly 
with Quebec as representing the Province of 
Canada. Ontario v. Camilla and (Quebec; In 
ic Indian Claims, xxv., 434. (AHirmed by 
Privy Council i.

5. Canadian icatcrs — Property in beds— 
Public harbours — Erections in navigable 
ua ters—/ n ter fere nee w i th nar iga t io n—High ts 
of fishing—Power to grant—Riparian proprie
tors—Gnat lakes and navigable rivers—Oper
ation of Magna Charta—Provincial legislation

It. N. O. ( 18811 e. *. }7—Ô.» Met. (O.t. 
c. JO ô to Id. 10 and iit—It. 8. (J. arts. 
I31Ô-I318.] — The beds of public harbours 
Pot granted before confederation are the pro
perty of the Dominion of Canada. Holman 
v. Green ( l<i Can. S. C. It. 7071 followed.— 
The beds of all other waters not so granted 
belong to the respective provinces in which 
they are situate, without any distinction be
tween the various classes of waters.— Per 
Gwynne, J. The beds of all waters are sub
ject to the jurisdiction and control of the 
Dominion Parliament, so far as required for 
creating future harbours, erecting beacons or 
other public works for the benefit of Canada 
under the British North America Act, s. !)2, 
item 10, and for the administration of the 
fisheries.— It. S. ( '. c. 02. "An Act respecting 
certain works constructed in or over navigable 
rivers," is intra vires of the Dominion Parlia
ment.—The Dominion Parliament has power 
to declare what shall be deemed an interfer
ence with navigation, and to require its sanc
tion to any work in navigable waters.—A 
province may grant land extending into a 
lake or river for the purpose of there being 
built thereon a wharf, warehouse or the like, 
and the grantee on obtaining the sanction of 
the Dominion may build thereon subject to 
compliance with il. S. C. c. 92.—Riparian 
proprietors before confederation had an ex
clusive right of fishing in non-navigable, and 
in navigable noil-tidal lakes, rivers, streams, 
mid waters, the beds of which had been grant
ed in them by the Crown. Robertson v. The 
(Jueen (ti Can. S. C. R. 32) followed.—The 
rule that riparian proprietors own ad medium 

aquai does not apply to the great lakes 
"r navigable rivers. — Where beds of such 
waters have not been granted the right of fish
ing is public and not restricted to waters 
within the ebb and flow of the tide.—Where 
the provisions of Magna Charta are not in 
force, as in the Province of Quebec, the Crown

in right of the province may grant exclusive 
rights of fishing in tidal waters, except in 
tidal public harbours in which, as in public 
harbours, the Crown in right of the Dominion 
may grant the I sals and fishing rights. 
Gwynne, J., dissenting.— Per Strong. C.J., 
and King and Gironard. .1.1, The provisions 
of Magna Charta relating to tidal waters 
would be in force in the provinces in which 
such waters exist (except Quebec) unless re
pealed by legislation, but such legislation has 
irobably been passed by the various provincial 
egislatures; and these provisions of the 

charter so far as they affect public harbours 
have been repealed by Dominion legislation.— 
The Dominion Parliament cannot authorize 
the giving by lease, license or otherwise the 
right of fishing in non-navigable waters, nor 
in navigable waters, the beds and banks of 
which are assigned to the provinces under the 
British North America Act.—The legislative 
authority of Parliament under s. ill, item 12, 
is confined to the regulation and conservation 
of sea-coast and inland fisheries under which 
it may require that no person shall fish in 
public waters without a license from the De
partment of Marine and Fisheries, may impose 
fees for such license, and prohibit all fishing 
without it, and may prohibit particular 
classes, such as foreigners, unconditionally 
from fishing. The license as required will, 
however, lie merely personal conferring quali
fication. and give no exclusive right to fish 
in a particular locality.—Section 4 and other 
portions of Revised Statutes of Canada, c. 03, 
so far as they attempt to confer exclusive 
rights of fishing in provincial waters, are 
ultra vires. Gwynne. J.. contra. — Per 
Gwynne. J. Provincial Legislatures have no 
jurisdiction to deal with fisheries. Whatever 
conies within that term is given to the Do
minion by the British North America Act, 
s. ill, item 12, including the grant of leases 
or licenses for exclusive fishing. Per Strong, 
C.J., Taschereau. King and Girouard. .1.1.. 
It. S. (). e. 24. s. 47. and ss. 5 to 13 and I'd 
to 21 of the Ontario Act of 18'. 12. are intra 
vires, but may be superseded by Dominion 
legislation—R. S. Q. arts. 1375 to 137S are 
also intra vires.—Per Gwynne, .1. R. S. <>. 
c. 24. s. 47. is ultra vires so far as it assumes 
to authorize the land covered with water 
within public harbours.—The margins of navi
gable rivers and lakes may be sold if there is 
an understanding with the Dominion Govern
ment for protection against interference with 
navigation. The Act of 1892 and It. S. Q. 
arts. 1375 to 1378 are valid if passed in aid 
of a Dominion Act for protection of fisheries. 
If not they are ultra vires. In re Jurisdic
tion over Provincial Fisheries, xxvi., 444.

Varied on appeal by the Privy Council. 
[18981 A. C. 700.

0. Convention of 1818 — Construction of 
treaty—Construction of statute -Fisheries— 
Three mile limit—Foreign fishing vessels— 
"'Fishing" — o'J Gen. III., e. 38 limp.) — 
R. N. C. ce. 0.'i *(• .95.]—Where fish had been 
enclosed in a seine more than three marine 
miles from the const of Nova Scotia and the 
seine pursed up and secured to a foreign ves
sel, and the vessel was afterwards seized with 
the seine still so attached within the three 
mile limit, her crew being then engaged in the 
act of bailing the fish out of the seine: Held, 
Strong. C.J.. and Gwynne. .1.. dissenting, nf- 

, firming the decision of the court below, that 
the vessel when so seized was " fishing ” in 
violation of the convention of 1818, between
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<»rent Britain and the United States of Ame
rica and of the Imperial Act ."It Geo. III., c. 
08. and tlie Revised Statutes of Canada, c. 04, 
and consequently liable with her cargo, tackle, 
rigging, apparel, furniture, and stores to he 
condemned and forfeited. The Ship "Frede
rick Ocrring, dr." v. The Queen, xxvii., 271.

7. It X. A. Art. ». JU—Award of 1*10, 
Validity of—I iiper Canada improreimiit fund 
—School fund- It. X. A. |et. a. HI!)—Trust 
created by—Effect of confederation on trust.] 
—The arbitrators appointed in 1870. under 
s. 142 of the B. X. A. Act. were authorized 
to " divide " and '* adjust " the accounts in 
dispute between the Dominion of Canada and 
the Provinces of Ontario and Quebec, respect
ing the former Province of Canada. In deal
ing with tin* common school fund established 
under 12 Viet. e. 2<N> (Can. I. they directed 
the principal of the fund to lie retained by 
the Dominion and the income therefrom to be 
paid to the provinces.—Held, that even if 
there was no ultimate “division and adjust
ment," puch as the statute required, yet the 
ascertainment of the amount was a necessary 
preliminary to such "division and adjust
ment." and therefore infra circa of the arbi
trators.—Held. further, that there was a di
vision of the beneficial interest in the fund, 
and a fair adjustment of the rights of the 
provinces in it which was a proper exercise 
of the authority of the arbitrators under the 
statute.—By 12 Viet. c. 2' H I, s. (Can.), one 
million acres of the public lands of the Pro
vince of Canada were to be set apart to be 
sold, and the proceeds applied to the creation 
of the “ common school fund." provided for 
in s. 1. The lands so set apart were all in 
the present Province of Ontario.—Held, that 
the trust in these lands created by the Act 
for the common schools of Canada did not 
cense to exist at confederation, so that the 
unsold lands and proceeds of sales should 
revert to Ontario, but such trust continued 
in favour of the common schools of the new 
Provinces of Ontario and Quebec.— In the 
agreement of reference to the arbitrators ap
pointed under Acts passed in 1801 to adjust 
the said accounts questions respecting the 
Upper Canada improvement fund were ex
cluded. but the arbitrators had to determine 
and award upon the accounts as rendered by 
the Domitlion to the two provinces up to 
January, l^s'.i. Held, that the arbitrators 
could pass upon tin* right of Ontario to de
duct a proportion of the schools lands, the 
amount of which was one of the items in the 
accounts so rendered. Provinces of Ontario 
anil Quebec v. Dominion of Canada: In re 
Common School Fund and Lands, xxviii., 000.

8. II. V. A. Art. JStn. a. Ill — Debts of 
Province of Canada — Deferred liabilities— 
Toll bridge—,S Viet. c. Ud (Can.)—Reversion 
to Crown — Indemnity — Arbitration and 
award — Condition precedent —- Petition of 
right—Remedial process.]—A toll bridge with 
its necessary buildings and approaches was 
built and maintained by Y. at Chnmbl.v, in 
the Province of Quebec, in 1847». under a 
franchise granted to him by an Act (8 Viet, 
c. $HD of the late Province of Canada, in 184.1, 
on the condition therein expressed that on the 
expiration of the term of fifty years the works 
should vest in the Crown as a free bridge for 
public use and that Y., or his representatives 
should then be compensated therefor by the 
Crown, provision being also made for ascer-

' tabling the value of the works by arbitration 
and award. Held, affirming tin- judgment of 
the Exchequer Court of Canada (•'» Ex. C. |(. 
H'.'D, that the claim of the suppliants for tin* 
value of the works at the time they vested in 
the Crown on the expiration of the fifty year-' 
franchise was a liability of the late Provint" 
of Canada coming within the operation *>i 
s. Ill of the British North America Act. 1807. 
ami thereby imposed on the Dominion; that 
there was no lien or right of retention charged 
upon the property ; and that the fact that the 
liability was not presently payable at tin* date 
of the passing of the British North Ameri.a 
Act. 18117. was immaterial. The At form u 
(icncral of Canada v. The Attorncy-thm iat 
of Ontario t 11807] A. C. 111'.I ; 25 Can. S i 
K. 4041 followed. Held, also, that tin* arid 
(ration provided for by s. ,'j of tin* Act. s 
Viet c. '.Ml. did not impose the necessity ot 
obtaining an award as a condition precedent 
but merely afforded a remedy for the recover) 
of the value of the works at a time when tin- 
parties interested could not have resorted t., 
the present remedy by iietition of right, and 
that the suppliants' claim for compensation 
under the provisions of that Act (8 Viet, r 
'.MU. was a proper subject for petition of ritiht 
within the jurisdiction of the Exchequer Court 
of Canada. ’The Queen v. Yule, xxx., 24.

(The Privy Council refused leave to ap

'd. Treaties with Indians—Contingent an
nuités II. V. A. Act 11801 i x. II 1 Di 
of the Province of Canada —Res judicata.\ 
The award complained of by the Province ■ 
Quebec determined that certain payment' 
made by the Dominion of Canada in virtue • 
the Huron and Superior Treaties with the 
Ojibeway Indians for arrears of augmented 
annuities and interest from 1807 to 187,'i. and 
for increased annuities in excess of the fixed 
annuities with interest paid subsequent 1\ 
should be taken into account and included in 
the debt of tin* late Province of Canada men 
tinned in_s. 112 of the British North Amen 
Act, 1807. Held, affirming the decision of the 
arbitrators, that the question of these con
tingent annuities had been considered and de
cided by Her Majesty's Privy Council in il 
case of The Attorney-deneral of Canada 
The Attorney-deneral of Ontario (|18'.l7| A 
C. HUH, and that the payments so made by 
the Dominion were recoverable from tin* Pro 
vinces of Ontario and Quebec conjointly in 111*■ 
same manner as the original annuities. /'- 
rince of Quebec v. Dominion of Canada Arbi
tration; In re Indian Claims, xxx., 151.

10. Constitutional law—Construction of K 
X. A. Acts — Representation of prorinns m 
House of ('ominous—Aggregate population 
Canada. |—In determining the number of p 
presentntives to which Ontario, Nova Scotia, 
and New Brunswick are respectively entitl'd 
after each decennial census, the words " agizi 
gate population of Canada" in s.-s. 4 of s. 51 
of the B. N. A. Act, 1807. mean the win ’ * 
population of Canada including that of pi 1 
vinces which have been admitted subsequently 
to the passing of that Act. The special ten 
on which the Province of Prince Edward 
Island was admitted into the Dominion d> 
not except that province from the general 
operation of the clauses of the B. N. A. A. i. 
1807. ns to representation in the House of 
Commons as above stated. In rc Representa
tion in the House of Commons of Canada, 
xxxiil.. 475; 504.
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11. Indian treat it Xo. 3—Xorth-west an file \ 
1,11, to Ion,Is li \ i. Act, m. 91, 92,

m, in.
See Indian Lands, 1.

2. Dominion Acts.

12. Pair era of legislation—Dominion Con
troverted Flections Act, IMA—Jurisdiction— 
Provincial courts—Civil rigfits—Procedure— 
It. X .1. Art. ISM. ss. IS. }/. •'»/. *.-»*. I I «< li 
of s. 93. and ss. 101 »(• 139—Dominion courts, j 
—Tin* Purlin ment of Canada by “ The J>o- 
niinion Controverted Elections Act. 1874," 
imposed on provincial courts and the judges 
thereof the duty of trying controverted elec
tions of members of the House of Commons. 
After the general elections of 1878. L. filed 
an election petition in the Superior Court, 
Province of Quebec, against the return of V. 
as a member of the House of Commons. V. 
objected in the jurisdiction of the court held 
by Meredith. C.J.. on the ground that the Act 
was ultra rives. Held, a limiting the judgment 
of Meredith. C..I. (5 Q. !.. It. It. that the Act 
was not ultra vires of Parliament, and whe
ther or not it established a Dominion court. 
Parliament had jurisdiction to give to the 
Superior Courts of the respective provinces, 
and the judges thereof, the power, and to im
pose upon them the duty, of trying contro
verted elections of members of the House of 
Commons, and did not. in utilizing existing 
judicial officers and established courts to dis- 
1 barge the duties assigned to them by the Act. 
in any particular, invade the rights of the 
Provincial Legislatures. — Upon abandonment 
by the 1 louse of Commons of the jurisdiction 
exercised over controverted elections without 
express legislation thereon, the power of deal
ing therewith would fall, ipso facto, within 
the jurisdiction of the Superior Courts of the 
provinces by virtue of the inherent original 
jurisdiction of such powers over civil rights.— 
The Dominion Parliament has the right to 
interfere with c ivil rights, when necessary for 
the purpose of legislating generally and ef
fect mill v in relation to matters within its 
jurisdiction —The exclusive power of legisla
tion given to Provincial Legislatures by s.-s. 14 
of s. !>2. It. X. A. Act. over procedure in civil 
matters, means procedure in civil matters 
within the powers of the Provincial legisla
tures. -per ltitchie. and Taschereau
nml (iwytine. .1.1. The " Dominion Controvert
ed Fleetions Act. 1874." established, as the 
Ai t of 1H7:$ did. as respects elections, a Do
minion court. Montmorency Election Case;
I aha v. I,anglais, iii.. 1.

| The Privy Council refused leave R> appeal 
from this judgment, .1 App. Cas. 117.]

13. Supreme Court Acts—Appeals denied 
la Provincial Legislatures.]—(Jiiwrc, per 
Fournier and Henry. .1.1.. Can the Parliament 
uf Canada give a right to an appeal in cases 
where the local legislature has expressly de
nied it? Daujou v. Marquis, iii.. 251.

14. Canada Temperance Act. IS7S—Powers 
"f Parliament—Sections 91 <(• 93. It. X. .1. 
lit. ISM — Sale of intoxicating liquors — 

Proliiliition.]—IIeld. 1. That "The Canada 
Temperance Act. 1878," is within the legisla
te'authority of the Parliament of Canada. 
-. That by the It. X. A. Act. 18U7. plenary 
powers of legislation are given to the Parlia

ment of Canada over all matters within the 
scope of its jurisdiction, and that they may 
be exercised either absolutely or conditionally : 
in the latter case the legislation may be made 
to (h-iK'iul upon some subsequent event, and 
may he brought into force in one part of the 
Dominion and not in the other. 3 That 
under powers in s.-s. 2 of s. IM. H. X. A Act. 
181.57, as to the "regulation of trade and com
merce." the Parliament of Canada alone has 
authority to prohibit traffic in intoxicating 
liquors in the Dominion or in any part of it. 
and the court has no right whatever to in
quire what motive induced Parliament to ex
ercise its powers. ( Henry. J.. dissenting. I 
The Mayor, etc., of Fredericton v. Tin (Jua n,

Sec 7 App. Cas. 820.

15. Legislative jurisdiction — Xa rig,it ion 
and shipping—Maritime Court of Ontario.]— 
Held, that 4«» Viet. e. 21 < D. I establishing a 
court of maritime jurisdiction for the Pro
vince of Ontario, is infra vins of the Do
minion Parliament. “ The Piéton," iv.. 1148.

1<5. Warehouse receipts — Itanking Act— 
>1) Viet. C. Ô, ss. )(i, ]?. jN | D.t —Jurisdic
tion of Parliament of Canada.] Per Four
nier. Henry and Taschereau. J.T. The pro
visions of ss. 415. 47. and 48 of 34 Viet. e. 
5 I D. i are within the legislative jurisdiction 
of the Parliament of Canada. Merchants 
Hank of Cunada v. Smith, viii.. .112.

17. Obiter dictum—Foreign corporation — 
Winding-up Act — Insolvency — Powers of 
Parliament — Conflict of laws }.i Viet. e. 
33 </>.»]—Per Ritchie. C..1.. and Strong. .!.. 
That although the provisions of the Winding- 
up Act do not apply to foreign corporations, 
yet. in this decision, there is nothing which 
might impugn the powers of the Parliament 
of Cunada in resjieet to insolvent foreign cor
porations by express provisions not in conflict 
with any imperial legislation. Mi reliants 
Hank of llalifux v. (I Hies pie, x., 312.

18. Legislative jurisdiction — Vice- \ dm ir
ait y Courts — Penalties—Illegal distilling— 
31 l ict. c. S, s. IÔH—Inland Uevenue let. 
JSM.]—So much of s. 1.1(5 of the Inland 
Revenue Act. 18(17. as gives the Court of 
Vice-Admiralty jurisdiction in prosecutions 
for penalties and forfeitures incurred there
under, is infra vires, notwithstanding such 
court is established in Canada by Imperial 
authority. Valin v. Langlois (3 Can. S. C. 
R. 1. .1 App. Cas. 11.11 discussed and fol
lowed. Attorney-General of Canada v. Flint,

19. Appeal to Supreme Court of Canada— 
Constitutional law )3 \ ict. c. 39 s. li < D. I ] 
—Per Taschereau. J. The provision for an 
appeal to the Supreme Court of Canada by 
s. (1 of c. 39 of tin* statutes of Canada. 42 
Viet., is ultra vires of the Parliament of Can
ada. Grand Trunk Ity. Co. v. Credit Valley 
Ify. Co. et al. 1 loutre. Constitution of Can
ada. p. 337.

29. Winding-up Act — H. S. C. c. 139. s. 3 
—Foreign corporations.]—Section 3 of “ The 
Winding-up Act,” It. S. C. e. 129. which pro
vides that the Act applies o incorporated 
trading companies doing business m Canada 
wheresoever incorporated is intra vires of the 

| Parliament of Canada. Judgment appealed
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from (10 Q. L. It. Till affirmed. Allen v. 
Hannon: In re Scottish Canadian Anient on 
Co., xviii., 007.

-1. Legislatin' jurisdiction — Wind inti up 
innolvcnt haul: —Ranking and incorporation of 
banks—Rankruptey and insolvency 31 Viet.
c. n (/>.»—.u Met. e. io I If.) II. V. 1.
Act, n. HI—Crown land» — Exemption from 
taxation-—It. S. O, 1KH7, c. IH.I. n. 7. n.-n. 1.1 
—In 1800 I lie Hunk of Upper Canada lie- 
raine insolvent and assigned all its property 
and assets to trustees. My 01 Viet. <'. 17. the 
Dominion Parliament incorporated said trus
tees giving them authority to carry on the 
business of the hank so far as was necessary 
for winding up the same. My ,‘tO Viet. e. |i> 
all the property of the hank vested in l la- 
trustees was transferred to the Dominion 
Cm eminent which became seized of all I la- 
powers of the trustees.—Held, affirming the 
judgment appealed from [nub nom.Th» Queen 
v. County of Wellington. 17 Ont. App. It. 
4-1 i that these Acts were intrn riren of the 
Dominion Parliament. Per Kitchic. C.,1.. 
that the legislative authoritv of Parliament 
over “ banking and the incorporation of 
banks" and over “ bankruptcy and insolv
ency" empowered it to pass said Acts.—Per 
Strong. Taschereau, and Patterson. .1.1.. tin- 
authority to pass said Acts cannot lie refer- 
n*d to tlie h gislatlve jurisdiction of Parlia
ment over " hanking and Incorporation of 
hanks " hut to that over " bankruptcy and in
solvency” only.—After the property of the 
hank became vested in the Dominion Govern
ment a piece of land included therein was 
sold anil a mortgage taken for the purchase 
money, the mortgagor covenanting to pay the 
taxes. Not having done so, the land was sold 
for non-payment. In an action to set aside 
the tax >ale.—Held, a (firming the judgment 
appealed from, that the (Town having a 
beneficial interest in the land it was exempt 
from taxation as Crown lands. Quid v. The 
Queen, xix., 510.

22. Legislative jurisdiction — Administra
tion of lattice — Provincial courts — I p- 
pointmmt of judges — Criminal proa dur 
U. \. I. Act. ISiu, H. 92. n.-n. I\—Kvfcrvm<* 
under à} it- .».> I ict. e. 2-Ï t />. t |—The power 
given to the Provincial Governments by the 
H. N. A. Ad. 1807. s. «.*2. s.-s. 14. to legislate 
regarding the constitution, maintenance and 
organization of provincial courts includes tin- 
power to define the jurisdiction of such courts 
territorially as well as in other respects and 
also to define the jurisdiction of the judges 
who constitute such courts.—C. S. H. C. c. 
25, s. 14, enacts that "any County Court 
judge appointed under this Act may act as 
County Court judge in any other district upon 
the death, illness, or unavoidable absence of. 
or at flu- request of the judge of that district, 
and while so acting the said first mentioned 
judge shall possess all the powers and auth
orities of a County Court judge in the said 
district : provided, however, the said judge 
so acting out of his district shall Immediately 
thereafter report in writing to the Provincial 
Secretary the fact of his so doing and tin
ea use thereof.” and by 5" Viet. c. 8. s. 11 
(B. C. i, it is enacted that “ until a County 
Court judge of Kootenay is appointed, tin- 
judge of tin- County Court of Yale shall art 
as and perform the duties of the County 
Court judge of Kootenay, and shall, while so 
acting, whether sitting in the County Court

District of Kootenay or not, have, in respect 
of all actions, suits, matters, or proceeding- 
being carried on in the County Court of 
Kootenay, all the powers and authorities that 
the judge of the County Court of Kootenay, 
if appointed and acting in the said district, 
would have possessed in respect of such ne 
t ions, suits, matters, and proceedings : and for 
the pur|Mwe of this Act, but not further, or 
otherwise.^the several districts as defined l>> 
ss. 5 & 7 of the County Courts Act. over 
which the County^ Court of Yale and the 
County Court of Kootenay, respectively, haw 
jurisdiction shall be united." Held, t 
these statutes were intrn riren of the Legi- 
hit un- of British Columbia under said sort ion 
of the B. X. A. Act, 18117. By the Dominion 
statute. 51 Viet. c. 47. "The Speedy Trial- 
Act," jurisdiction is given to "any judge .. 
the County Court." to try certain criminal of 
fences. — Held, that the expression, "am 
judge of the County Court," in such Ad 
means any judge having by force of tin- pi . 
vineinI law regulating the constitution and 
organization of County Courts, jurisdiction 
in the particular locality in which lie mm 
hold a " speedy trial." The statute would not 
authorize a County Court judge to hold 
" speedy trial " beyond the limits of his ter
ritorial jurisdiction without authority fiom 
the Provincial legislature to do so. "The 
Speedy Trials Act” is not a statute coin'd 
ring jurisdiction, hut is an exercise of i 
power of Parliament to regulate criminal pr- 
ordure.—Per Taschereau. .1. It is doubtful i 
Parliament had power to pass those section 
of 54 & 55 Viet. c. 25, v bi b empower tl 
Governor-Gcticrnl-in-Council to refer certain 
matters to the Supreme Court of Canada I- 
all opinion. He Countn Court Judges {It. 
C.i xxi., 44t!.

2."$. Territorial rights Exercise of T< 
ritorial or prerogative rights — Iteneficinl in
terest — Hreat *< al — Suits hy Horn in ion 
(lovernmcut — Exchequer Court d uri'da
lion.]—The Crown, in right of the Dominion, 
has a right to take proceedings to restrain : 
Individual from making use of a provincial 
grant in a way to embarrass the Dominion i- 
the exercise of its territorial right-. The 
rights of the Crown, territorial or prorogatif . 
are to lie passed under the Great Seal of tie- 
Dominion or province (a- tin- case may he 
in which i- vented the lieneficinl interest tlier

.—The Parliament of Canada has the i id 
i * enact that all actions and suits of a civil 
mi'tire at common law or equity, in whi- I 
the Crown in right of the Dominion is plain
tiff i •• petitioner, may lie brought in the IA 
eheqiv Court. Taschereau. .1.. duhitantr 
Parnell v. The Queen, xxii.. 555.

24. Foreshore of harbour Property 
—jj Viet. c. I. n. IK i />. i \uthority to rad 
wag company to use foreshore—dus gtihli'ii 
—Aerenn to public harbour.]—The Dominion 
statute. 44 Viet. c. 1. s. 18. gave the C. P 
Hy. Co. the right to take and use the 1-n 
below liigli water mark in any stream. Ink- 
etc., so far as required for the purpose- • 
the railway.—Held, that the right of the pul 
lie to have access to a harbour, the for 
shore of which had been taken by the < > 
puny under this Act, was subordinate to if 
rights given to the company thereby, ami 
the latter could prevent by injunction 
interference with the use of the foreshore 
taken. City of Vancouver v. Canadian Pa< 
fie Hy. Co., xxiii., 1.
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27». Dominion Government — Liability to 
action for tort — Injury to property on pub
lic work- Xon-fcasanee- III Viet. c. !7 ( />. i
—it. s. c. e. 40. *. a—.10 a :>i Viet. c. it;
</>».]—RO iS: 7.1 Viet. <•. Vi. ss. VI a ml 7.8 con
fers upon tlu> subject n now or enlarged right 
to maintain a petition of right against the
<'rown for damagi - in res...... of ;i tori 1 Ta
chereau. J., expressing no opinion hi iliis 
point).—By 7>U & 7.1 Viet. <•. Vi. s. Vi (It. ». 
the Exchequer Court is given jurisdiction to 
hear and determine inter alia: “ (c) Every 
claim against the Crown arising out of any 
death or injury to the person, or to the pro
perty. on any public work, resulting from 
the negligence of any officer or servant of the 
Crown while acting within the scope of his 
duties or employment: (d) Every daim 
against the Crown arising under any law of 
Canada." ... In 1877 the Itominion Gov
ernment became possessed of the property in 
the City of Quebec, on which the Citadel is 
situated. Many years before that a drain 
had been constructed through this property
hj the Imperial authorities, ........ xlstet.........
which was not known to the officers of the 
Dominion Government, and it was not dis
covered at an examination of the premises in 
1880 by the city engineer of Quebec and 
others. Before 1877 this drain had become 
choked up. and the water escaping gradually 
loosened the earth, until, in 188b, a large 
portion of the rock fell from the cliff into a 
street of the city below, causing great dam
age, for which compensation was claimed 
from the Government, -livid, per Taschereau. 
(»wj me 'Ml King. .U . affirming the decision 
of the Exchequer Court, that as the injury 
to the property of the city did no! ", cur upon 
a public work, s.-s. (c) of the above Act did 

"I make the Crown liable, and. moreover, 
there was no evidence that the injury was 
caused by the negligence of any officer or ser
vant of ilie Crown while acting within the 
'■ ope of his duties or employment, h' I I. per 
Strong, C.J.. and Fournier, .1., that while
v-s. (ci of (lie Act did not appi.v to the case, 
the city was entitled to relief under s.-s. (</1 ; 
that the words "any claim against the 
Crown " in that sub-section, without the ad
ditional words, would include a claim for a 
tort; that the added words "arising under 
any law of Canada.” do not necessarily mean 
any prior existing law or statute law of the 
Dominion, but might be interpreted as mean- 
in - i lie general law of any province of Can
ada, and even if the meaning be restricted to 

I it ute law of the I dominion, the effect of 
- ôs of 7.0 & 7.1 Viet. e. V. is to reinstate the 
provision contained in s. (i of the repealed Act 
H. S. C. c. 40. which gives a remedy for in
jury to property in a case like the present :
• hat this case should Is* decided according to
• lie law of Quebec, regulating the rights and 
duties of proprietors of land situated on dif
ferent levels ; and that under such law the
• i" vn. as proprietor of land on the higher
level, was bound to keep the drain I......... ..
in good repair, and was not relieved from lia
bility for damage caused by neglect to do so 
hy tin* ignorance of its officers of the existence 
"f the drain. Held, also, per Strong, C.J., 
:|,|d Fournier. .1.. that, independently of the 
enlarged jurisdiction conferred by 7.0 & 7.1

I", the t ’rown would !»• liable t" dom- 
iig'v for the injury complained of not ns for 
•"ft but for a breach of its duty as owner of 
the superior heritage, by altering its natural 
star,, to the injury of the inferior proprietor. 
City of (juebee v. The Queen, xxiv.. 420.

20. Power» of executive councillor» " Li t
ter of credit It nti tient ion by Legislature— 
Obligation* binding on the prol'inci Discre
tion of the (ion ruinent a* to the expenditure* 
—Petition of right—Xegotiable instrument — 
" Hill* of Exchange .let, IS!to " " Tin Hank 
.lr/." It. S. C. e. lit). 1 — The Pro
vincial Secretary of (juel.ee wrote the 
following letter to 1 !.. with the assent of his 
colleagues, but not being authorized by order- 
in-council ".PiiI l'honneur de vous informer 
que le gouvernement fera voter, dans le budget 
supplémentaire de 1801 un intern de ~i\ 
mille piastres qui vous seront payées immédi
atement après la session, et cela il titre 
d'acompte sur l'impression de la ‘ Liste des 
terres de la Couronne, concédées depuis 1700 
jusqu'au ."11 décembre. 181NI.' dont je vous ai 
confié l'impression dans une lettre en date du 
14 janvier. 1801. Cette somme de six mille 
piastres sera payée au porteur de la présente 
lettre, revêtue de votre endossement." D. in
dorsed the letter to a bank as security for ad
vances to enable him to do the work. Held, 
affirming the judgment of the Court of Queen's 
Bench, that the letter constituted no contract 
between P. and the Government ; that the 
Provincial Secretary had no power to bind the 
Crown by his signature to such a document ; 
and that a subsequent vole of the Legislature 
of a sum of money for printing *' liste des 
terres de la Couronne," etc., was not a ratili- 
catiou of ihe agreement v ii h I ». the < i"\em
inent not being obliged to expend the money 
though authorized to do so, and the vote con
taining no reference to the contract with I)., 
nor to ila1 said letter if credit. Held, also, 
that a bank cannot deal in such securities ns 
the said letter of credit which is dependent 
on the vote of the Legislature, and therefore 
not a negotiable instrument within the Bills 
of Exchange Act of 18!HI. or the Bank Act, 
IJ. 8. C. c. 120. s*. 47. and (Hi. ■! aenues-Var- 
tier Hank v. The Queen, xxv., 84.

27. Municipal corporation—Power* of legis- 
laturc - License—Monopoly—Highway* and 
ferries—Xavigablc streams—By-law* and re
solution*—lntennunieipal ferry—Tolls - Dis
turbance of license< —Xorth-W'est Territories
Act, It. 8. C. c. 50, it. /•>’ and li t: \. v
1.7 s. ! ! *..**. in and lli—Iter. Ord. X. 

IV. T. I ZXX.S i c. 28—X. IV. Ter. Ord. .Vo. 7 
of ISHI-U2. s. J.}—The authority given to the 
Legislative Assembly of the North-West Ter
ritories, by K. S. ('. e. 7.11, a lid orders-in- 
eouneil thereunder, to legislate as to "muni
cipal institutions" and " matters of a local 
and private nature " (and perhaps as to 
license for revenue), within the Territories 
includes the right to legislate as to ferries. 
The Town of Edmonton, by its charter, and 
by "The Ferries Ordinance" ( Bev. Ord. X. 
W. T. ( 1888| c. 281, can grant the exclusive 
right to maintain a ferry across a navigable 
river which is not within the territorial limits 
of the municipality : and as under the charter 
the powers vested in the I lieutenant-Governor- 
in-1 'mined by the Ferries Ordinance are 
transferred to the municipality, such right 
may Is* conferred by license and n by-law is 
not necessary.—A "dub" or partnership 
styled " The Edmonton Ferry Company” was 
formed for the purpose of building, establish
ing. and operating a ferry within the limits 
assigned in the license by the municipality 
granting exclusive rights to ferry across the 
river in question, the conditions being that 
any person could become a member of the 
club by signing the list of membership, and
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taking at Ion at one sham of $5 therein. which 
share entitled the signer to 101) tickets that 
were to be received in payment of ferry ser
vice according to a proscribed tariff, and when 
expended could he renewed by further sub
scription* for share* ad infinitum. The club 
supplied their ferryman with a list of member- 
shin. and established and operated their ferry, 
without any license, within n short distance 
of one of the licensed ferries, thereby, as was 
claimed, disturbing the licensee in his exclu
sive rights. Held. that the establishment of 
the club ferry and the use thereof by members 
ami others under their club regulations was 
an infringement of the rights under the 
license, and that the licensee could recover 
damages by reason of such infringement. 
Dinner v. Humberstonc, xxvi., 252.

28. Criminal Cuir. ss. 275. 27li—Bigamy— 
Canadian subject marrying abroad—.Jurisdic
tion of Parliament. 1—Sections 275 and 270 
of the Criminal Code. 1802. respecting the 
offence of bigamy, are inlra vires of the Par
liament of Canada. Strong. C..T., contra. 
Criminal Code, IK02; lligamy, xxvii., 401.

20. Government rail way—If. S. C. c. 3K. 
s. HO—Liability for negligence by employer of 
the Crown.}—In s. 50 of the Government 
ltailways Act I U. S. C. c. 381 providing that 
" Her Majesty shall not In- relieved from lia
bility by any notice, condition, or declaration 
in the event of any damage arising from any 
negligence, omission, or default of any officer, 
employee, or servant of the Minister." the 
words " notice, condition, or declaration ” do 
not include a contract or agreement by which 
an employee has renounced his right to claim 
damages from the Crown for injury from 
negligence of his fellow servants. (Irani 
Tronic Itailway Co. v. Vogel (11 Can. S. C. 
It. (112) disapproved. The Queen v. Grenier.

30. Constitutional law — Cowers of Can
adian Parliament—Prohibited contrait —Con
solidated Kailway .1 et, Z<S7/).]—For the rea
sons given by the court below the Supreme 
Court of Canada affirmed the judgment ap
pealed from ( Q. H. 8 Q. it. 5551, widely held, 
that the "Consolidated Railway Act, 1870." s. 
10. s.-s. 10, was within the legislative jurisdic
tion of the Parliament of Canada, which, hav
ing power to legislate on railway matters, could 
also legislate on all incidents required to carry 
out the objects it had in view connected with 
and primarily intended to assist in carrying 
out such principal object : that the capacity of 
directors was such an object essentially con
nected with the internal economy of a railway 
company ; that a contract prohibited by sta
tute is void although not specially stated to he 
so in the statute, which merely provides a 
penalty against an offender, anil that, where 
ilie president of a railway company, subject 
to that Act. entered secretly into partnership 
with contractors for the construction of the 
railway, no action could be maintained upon 
the partnership contract by him against his 
partners. Macdonald v. l<\ordon, xxx., 011).

31. Appeal — .1 urisdietion — Legislative 
powers- Appeals from the Court of Review— 
Ô', <1 5.1 I iet. e. .!■'). s. .1 | /).) H. V. I. Art, 
ISiu. s. 11)1 Illegal consideration of contract 
- Lottery Co-relative agreements.] - The 
power of the Parliament of Canada under s. 
HH of the British North America Act. 18(57. 
respecting a general court of appeal for Can

ada is not restricted to the establishment of 
a court for the administration of laws of 
Canada and. consequently, there was consti
tutional authority to enact the provisions of 
s. 3 of the Dominion statute 54 & 55 Vici 
e. 25. authorizing appeals from the Superior 
Court, sitting in review, in the Province of 
Quebec.—On the merits, this appeal was al
lowed with costs. Girouard, .!.. dissenting, the 
decision in L'Association St. J an-Haptiste ,/, 
Montréal v. It ran It (30 Can. S. C. R. 51)81. 
respecting lotteries and contracts for illeg.it 
consideration being followed. //Association 
St. Jean-ltaptiste de Montréal v. It ran I
xxxi., 172.

32. Crown lands—Mining licenses—Royal 
ties—Dominion Lunds .-let.]—The Dominion 
Government, by regulations made under Tie 
Dominion Lands Act. may validly reserve a 
royalty on gold produced by placer mining in 
the Yukon though the miner, by his liceiis . 
has the exclusive right to all the gold mined. 
Taschereau and Sedgewiek, ,1,1.. dissenting. 
The King y. Chappelle. etc., xxxii.. 58(1.

| Leave to appeal and for a cross-appeal to 
thu Privy Council granted, 4th March. 1005 
(40 Can. Gaz. 5(50.)]

33. Protection and regulation of fisheries 
Fishery licenses—,11 Viet. c. tit) ( D. I—It. \. 
.1. Act, It(tn, ss. !H. !)>, HU).

Sec Fisheries. 2.

34. •/urisdietion of Parliament — Insolrent 
Aet of IK7.1. s. I.Ui—Fraudulent purchases on 
credit by person in insolvent circumstances.

See Insolvency, 38.
35. Supreme und Fsehequer Courts A t. 

s. 5/—Legislative jurisdiction.
See Habeas Corpus, 1.

3(1. Validity of by-law — Matter in contro
versy—Jurisdiction of Supreme Court.

See Appeal, 33.
37. Action against Crown — Payment with 

departmental sanction — Appointment under 
unconstitutional statute.

See Liquor Laws, (5.
38. Liquor License Act, 1KKJ—Legislative 

jurisdiction.
See Liquor Laws, 7.

30. Canadian waters—Property in lait- 
Public harbours — Frictions in narigabb 
waters—Interference with navigation Kiahts 
of fishing—Power to grant—Riparian rights 
— Great lakes und navigable rivers (>/ , / 
tin n of 11 aqua Charta- Provincial legislation
—R. S. (). ( IKK7 ) c. 2), s. 47—5.7 Viet. /". 
ss. .1-1.1. I!). 21 K. S. Q. arts. 1,170-1.11*

See No. 5, antv.

40. Convention of IK IS — Construction of 
treaty—Construction of statute—Fislieii• • 
Three mile limit — Foreign fishing ressi 
"Fishing''—.1!) Geo. III. e. .IK {Imp.' It. 
S. C. ce. Hi, 9S.

Sec No. (5, ante.
41. Indian lands—Treaties with Indians — 

Surrender of Indian rights — Mines ami 
minerals—Crown grant—).t Viet. c. 2K (l)A

Sec Title to Land, 141.
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3. Ontario Acts.

42. B. X. .4. Iff. 1867, if. 91, 92—Salt- of 
liquor Breners' licenses- "Other licenses" 
—Fcgulution of trade uml commerce—Local 
and municipal matters—Police régulât ions- 
Powers of Parliament of Canada -Provincial 
legislative jurisdiction- II l'iff. c. S ( /). i - 
87 Viet. c. 32 ( Ont.) ]—The Act 37 Viet. c. 
32 (Out.), is ultra vires of the Legislature of 
Ontario. — Taxation and regulation of the 
brewer’s trade is in restraint of trade and 
commerce mid within the exclusive jurisdic
tion of the Parliament of Canada under s. Ill
It. X. A, Act. it is not in ......... xercise of
police regulations, nor a matter of a local or 
municipal character within the authority con
ferred upon Provincial Legislatures by s.-s. I*, 
s. 92, 13. X'. A. Act, and the expression “other 
licenses " therein does not extend to brewers' 
licenses or other licenses which ure not of n 
local or municipal character, lteg. v. Taylor 
(3(5 U C. Q. It. 218) overruled. Ritchie 
and Strong J.L, dissenting. Severn v. Tin 
Queen, ii., 70.

43. Legislative jurisdiction—Out. dud. Act, 
1881. s. Appeal to Supreme Court Limi
tation of—Conditions.] — Section 43 of the 
Ont. Jud. Act. IS,SI, providing that where the 
amount in controversy is under $1,000 no ap
peal shall lie from the decision of the Court 
of Appeal for Ontario to the Supreme Court 
of Canada, except by leave of a judge of the 
former court, is ultra vins of the Legislature 
of Ontario and not binding on this court. 
( Remarks on an order granting such leave on 
appellant undertaking to ask no costs of 
appeal.) Clarkson v. Ityan, xvii.. 251.

I O. i allowing, under certain conditions, muni
cipalities to pass by-laws for prohibiting the 
sale of spirituous liquors is in Ira vins the 
Ontario Legislature, as is also s. 1 of 54 Viet, 
c. 40. which explains it. but the prohibition 
can only extend to sale by retail. In re Local 
Option .let (18 Ont. App. R. 5721 approved. 
O wynne and Sedgcwick. ,1.1.. dissenting. 
Ilusun v. Council of Soulli A oncicli. xxiv.. 
145.

See | I89(i| A. C. 348, and No. 4(5 infra.

4(5. Ifcfcn live liy (lorernor-in-Council Con
stitutional law — Prohibitory lairs Intoxi
cating I i<i uo rs—British Xortli America I if. 
us. 91 and 92 Provincial jurisdiction 0.1 

l ict. 0. ill. 8. 18 i 0.1 5 / I i( I c. id I O.)
Local option—Canada Tempi ram i Act. ISIS. |

A provincial legislature has not jurisdiction 
to prohibit the sale, either by wholesale or 
retail, within the province, of spirituous, fer
mented or other intoxicating liquors. Per 
Strong, ('.,1.. and Courtlier. ,L. dissenting. 
A provincial legislature has jurisdiction to 
prohibit the sale within the province of such 
liquors by retail, but not by wholesale; and 
if any statutory definition of the terms whole
sale and retail he required, legislation for such 
purpose is vested in the Dominion as apper
taining to the regulation of trade and com
merce. A provincial legislature has not juris
diction to prohibit the manufacture of such 
liquors within, or their importation into, the 
province.—The Ontario Legislature had not 
jurisdiction to enact the 1st It section of the 
Act 53 Viet. c. 5(5, as explained by 54 Viet, 
c. 4(5. The Chief Justice and Fournier. .!., 
dissenting. In re Prohibitory l,iyuor Laws,
xxiv., 170. Memo.—See ( 189(51 A. C. 348.

44. British Xortli America Act. ss. lid. 92
—Pardoning power of Lieutenant-0'overnors 
—.7/ \ ict. e. d (O.i Act respecting the
executive administration of the laws of the 
province—Provincial penal legislation.]—The 
local Legislatures have the right and power to 
impose punishments by line and imprisonment 
as sanction for laws which they have power to 
enact.—The Lieutenant-tlovernor of a province 
is ns much the representative of Her Majesty 
the Queen for all purposes of provincial gov
ernment as the (iovernoHienerul himself is 
for all purposes of the Dominion Government.

Inasmuch as the Act 51 Viet. e. 5 I O. I de
clares that in matters within tin* jurisdiction 
of the Legislature of the province all powers, 
etc., which were vested in or exercisable by 
the Governors or Lieutenant-Governors of the 
several provinces before Confederation shall 
be vested in and exercisable by the Lieuten
ant Governor of that province, if there i< m, 
proceeding in dispute which has been attempt
ed to lie justified under 51 Viet. e. 5 (O.i. it 
is impossible to say that the powers to be 
exercised by the said Act by the Lieutenant- 
Governor are unconstitutional.—Quare. Is the 
power of conferring by legislation upon the 
representative of the Crown, such as a 
Colonial Governor, the prerogative of pardon
ing in the Imperial Parliament only or. if 
not, in what legislature does it reside?— 
G wynne, J., dissenting, was of opinion that 51 
\ id. c. 5 (O.i, is ultra vires of the Provin
cial Legislature. Attomcy-tleneral of Canada 
\. Attorncy-ticneral of Ontario, xxiii., 458.

45. Local Option Act—5.1 Vie#, c. oil, s. 18 
(O '- j'i Viet. c. j(i (O.I—Constitutionality

Prohibition — Sales by retail — Legislative 
powers.]—The statute 53 Viet. c. 5(5, s. 18 

H. C. 1).—10

47. Legislative jurisdiction—B. X. A. .le#, 
ISH7. ss. HI, 9d F. N O. (/NT? I e. 162— 
Statutory conditions Fin insiiranct Valid
ity of provincial statute—lteg illation of trade 
uml commerce.

Bee Insurance. Fire, (58.

48. Legislative jurisdiction — Fscheats for 
want of heirs—B. X. I. .le# ( 18671 ss. HI H> 
102, 109—1{. 8. O. ( 18771 c. 9 ].

Bee Crown, 50.

49. Out. dud. Act. s. .}3—Leave to appeal.
Bee Judicature Acts, 1.

50. Canadian waters—Properl g in beds — 
Public, harbours — Frictions in narigiible 
waters—Interference with mitigation—Fights 
of fishing—Power to grant- Fipurian rights 
—tirent lakes and navigable rivers—Operation 
of Magna Cliartu—Provincial legislation-- F. 
S. O. ( 18871 e. J], s. j?—55 I ict. e 10. ss 
d-13. 19. .il—If. s. O. arts. 1378-1378.

Bee No. 5, ante.

4. Quebec Acts.

51. Civil rights — Stamp duties — Consoli
dated Fcrcnuv Pu ml—Pilings in court—In
direct ta.v—.lurisdiction of Provincial Legisla
ture— .',3 ,(• )} Viet. e. 9 s. 9 ( Que.)-—B. X. 
A. Act' {1867), ss. lid. HO. HI. 12(1. 129. ]- 43 
& d4 Viet. e. 9. s. 9 (Que.), enacted that “A 
duty of ten cents shall he imposed, levied and 
collected on each promissory note, receipt, bill 
of particulars and exhibit whatsoever, pro
duced and filed before the Superior Court, the
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< "iiyiiit Court. or the Magistrates’ Court, such 
<luti<'s payable in stamps." The Act is de
clared to be an amendment ami extension of 
-7 & 28 Viet. c. .7, by s. .1. s.-s. 1*. of which, 
the duties are to be " deemed to be payable to 
the Crown." The appellant obtained a rule 
nisi against the prothonotariea of the Superior 
Court al Montreal for contempt in refusing 
to receive and file an exhibit unaccompanied 
by a stamp, as required by the Act. Upon 
the return of the rule the Attorney !leuernl 
for tin* province intervened. Held. reversing 
the Court of Queen's Bench. Strong and 
Taschereau. .1.!., dissenting, that the Act im
posing tin* tax in question was iillni rire», tlie 
tax being an indirect tax and the proceeds to 
form part of the Consolidated Revenue Fund 
of the province for general purposes. — Per 
Strong and Taschereau, .1.1,. dissenting. Al
though the duty is an indirect tax. vet. under 
ss. (5.7. 12(5, 120. It. X. A. Act. IStlT, the l'ro- 
vincial Legislature hail power to impose it. 
lived v. .1 tty.-Hen. of Quebec, viii., 408.
|This judgment was affirmed by the Privy 
Council. JO App. Cas. 141. |

52. Legislative jurisdiction — Xaviyablv 
river—.1/anieipal limits—).{ «( 5} I id. e. lid

— 'llii' Legislature of IJueliec has 
liower to include public navigable waters 
within the territorial limits of a municipality. 
Central I ermont Ity. Co. v. Town of St. 
John*, xiv.. 288.

53. Legislative jurisdiction — Xarotation — 
.1/ m « ici jial eor/ioration—H g Jaw—I to able tax— 
Taxation of ferry boats- -.1 urisdidion of bar- 
boar commissioners—JH I id. c. .72 ( Que. > | — 
I nder oil Viet. c. .72, s. 1. s. s. II. authorizing 
the City of Montreal to impose an annual tax 
on " ferrymen or steamboat ferries the city 
council passed a by-law imposing an annual 
tax of 82tai on proprietors of each and every 
steamboat ferry conveying to Montreal for 
hire travellers from any place not more than 
nine miles distant, and obtained from the Re
corder's Court a warrant of distress to levy 
upon the appellant such tax of $200 for each 
steamboat employed by the company during 
the year as ferry-boats between Longtieuil 
and Montreal. The action by the company, 
claimed that the statute was ultra vire* of the 
Legislature ; and that the by-law was ultra 
vires of the corporation, and asked for an in
junction. — Held, affirming the judgment ap
pealed from (M. L. R. :i Q. B. 1721. that the 
legislation was intra vins.— 2. Reversing that 
judgment, that the by-law was ultra tins, as 
the statute only authorized a single tax on the 
owner of each ferry, irresfiective of the num
ber of boats or vessels by means of which the 
ferry should be worked. —3. Affirming the 
judgment, that the jurisdiction of the Har
bour Commissioners of Montreal within cer
tain limits does not exclude the right of the 
city to tax and control ferries within such 
limits. Long ne a il Xavigation Co. v. City of 
Montreal, xv., Tit Hi.

.14. Legislative jurisdiction—Municipal by
law Licenses—Prohibitory fee—licxtraint of 
trade—Sale of meat in private stalls—.17 Viet. 
r If • / M ■ n .11 i Qui I It \ I lef, 
■s.-s. It of *. iti—" Other license*." | - By 37 
Viet. c. .11. s. 12.1, ss. 27. 21 ( Que. i the coun
cil of the ( 'ily of Montreal is authorized to reg
ulate and license the sale, in any private stall 
or shop in the city outside of the public meat 
markets, of any meat. fish, vegetables or pro
visions usually sold in markets.—lit Id. nUirm-

1 ing the judgment appealed from (3.1 L. C. 
•,lur. 2211, that the provisions in question arc 
intra vins of the Provincial Legislature, and 
a by-law may validly be passed under their 
authority imposing a fee ol $200 for a license 
to sell in a private stall in addition to tin- 
business tax. levied upon all trailers under 
another by-law.—Per Strong. .1. The words 
" other licenses in s. 112, s-s. U. B. X. A. 
Act, 1st 17, include such a license as the Pro
vincial Legislature have empowered the City 
of Montreal to impose by the terms of the 
above statute. Lamb v. Hank of Toronto (12 
App. Cas. .1711. and Severn v. The Qintn I 
Can. S. C. R. 70) iistiuguished. In n 
Pigeon, xvii., 405.

5.7. .»/ .(• .72 1 let. e. It/, ss. II. /} (Q.)-ln 
tcvprctation Act, s. lit It. s. Q.—ltailway sub 
soly — Itiscrctionary power of Lieutenant 
tiovernor-in-Couneil — Petition of right Mis 
appropriation of subsidy moneys by order-in 
council. | Where money is granted by the 
Legislature and its application is prescribed in 
such a way as to confer a discretion upon the 
<Town, no trust is imposed enforceable against 
the Crown by petition of right.—The appel 
hint railway company alleged by petition of 
right that by virtue of 71 & .72 Viet. c. 01 
i (file. t. the Lieutenant-!imernor-iu Council 
was authorized to grant 4.000 acres of land 
per mile for 30 miles of the Hereford Railway 
that by an order-in-eouncil dated 0th August. 
1888, the land subsidy was converted into a 
money subsidy, the 0th section, of said c. 01 ni 
31 & .72 Viet., enacting that "it shall be law 
Iul." etc., to convert the land subsidy into a 
money subsidy; that the company com 
I'leted llie construction of their line of rail 
way. relying upon the said subsidy and order 
in-council, and built the railway in accordance 
with the Act .71 & .72 Viet. c. 01, and the pro 
visions of the Railway Act of Canada. .71 
Met. e. 20. and they claimed to be entitled to 
the suniof $40,000, balance due on said sub
sidy. The Crown demurred on the ground 
that the statute was permissive only, and by 
exception pleaded inter alia, that the money 
had been paid by order-in-council to the stilt 
contractors for work necessary for the con 
struct ion of the road; that the president had 
by letter agreed to accept an additional stilt 
sidy on an extension of their line of railway 
to settle difficulties, and signed a receipt for 
the balance of $!i,.7()0 due on account, of tit" 
first subsidy. The |>etition of right was dis 
missed, lit Id. that the statute and docu
ments relied on did not create a liability mi 
the part of the Crown to pay the money voted 
to the appellant company enforceable by pen 
lion of right (Taschereau and Sedgewick, 
.1.1 . dissent ing I. but assuming it did, the bit. 
and receipt signed by the president of the 
company did not discharge the Crown from 
such obligation to pay the subsidy, and pay 
ment by the Crown of the sub-contract mV 
claim out of the subsidy money, without ih. 
consent of the company, was a misappropriu 
lion of the subsidy. Hereford Ity. Co. v. Tiw 
Queen, xxiv., 1.

50. Powers of Provincial Legislatures 
Hired taxation—Manufacturing ami tradnei 
licenses llistribution of taxes I nifornnt i 
of taxation—.7.7 d .ill 1 'id. v. p) and .it! I i.t. 
*'• là IQ- • — Itritish Xorth Amt riva I. . 
/-S7/7.]- I’lie provisions of the Quebec statu'". 
.7.7 & .7(5 Viet. e. 10. ns amended by 5(5 V.-i. 
c. 1.7, do not involve a regulation of trade and 

I commerce, and the license fee thereby impo-.d
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is ii direct tax, and intro virai of the Legis
lature. The license required to lie taken out 
by the statute is merely an incident to the 
collection of the tax, and does not alter its 
character.--Where a tax lias been imposed by 
competent legislative authority, the want of 
uniformity or equality in the apportionment 
of the tax is not a ground sufficient to justify 
the courts in declaring it unconstitutional. 
Honk of Toronto v. Lamia ( 12 App. (’as. 
ft75) followed. I ttorney-tieni rot v. The 
Queen Insurance Co. (ft App. Cas. 1000) dis
tinguished. Portier v. Lu in be, xxv., 422.

ft7. Ho il ICO no—Pa nn cross ingo— l.i gisto t i n• 
powers.}—The provincial legislatures in Can
ada have no jurisdiction to make regulations 
in respect to crossings or the structural con
dition of the roadbed of railways subject to 
the provisions of " The Railway Act of Can
ada.” 'The Conoilion Pacific Itailway-Co. v.
I In Corporation of Xotre-llami di Tunis, 
cours, ( 11811111 A. C. 1*171 followed. Croud 
'Trunk tty. Co. v. Therrien, xxx., 48ft.

ftS. Legislative powers—It. A. .1. .1(7. 181 il 
—Criminal rode, 1SU2—If. ti. C. v. L'iU—If. 
S. Q. art. 211.10- .id lief. c. .10 ( Que. I — 
Lottery — Indictable offences — Contract — 
Illegal consideration—t 'o-rclative agreements 

\ vilify Invalidity judicially noticed 
Arts. 1.1, /). USD, into c.c. |- The Provincial 
Legislatures have no jurisdiction to permit 
the operation of lotteries forbidden by the 
criminal statutes of Canada.—A contract in 
connection with a scheme for the operation of 
a lottery forbidden by the criminal statutes 
of Canada is unlawful and cannot he enforced 
in a court of justice.—The illegality which 
vitiates such a contract cannot lie waived or 
condoned by the conduct or pleas of the party 
against whom it is asserted and it is the duty 
of the courts, ex mero mot à, to notice the 
nullity of such contracts at any stage of the 
case and without pleading.—Per (iirouard. J.,
I dissenting l. In Canada before the Criminal 
Code, 181*2, lotteries were mere offences or 
contraventions and not crimes, and conse
quently the Act of the (juchée Legislature was 
constitutional. L'Association St. Jean-Bap
tist c v. Ilrault, xxx., ftU8.

ft'.*. Sale of liquors — Prohibited hours — 
Police regulations—«(• ).l \ ici. e. .) (Cue. ».

Sec Liqi'oii Laws, 2.
(10. Legislative jurisdiction—Liquor licenses 
II. X. .1. Act ( 186a I s. Ill- .10 I i(7. c. 120 

i* ou. i—.18 l i(7. c. 70 (Que. I — ).l I «7. c. .1

See Liquoii Laws, ft.
*11. Licensed brewers—Quebec License .1*7 
'll I i(7. e. .1 (Que. I - ',.1 I 1(7. v. IH (It. i 
•lurisdietion of Court of Session*—Prohibi

tive Liqvor Laws, 4.

*12. Ineorporation of Island of Anticosti Co. 
- \alidity of incorporating Act—Licitation — 
/fee judicata.

tier Estoppel, (12.
lift Canadian waters—Property in beds— 

Publie harbours — Erections in navigable 
ii'uti is Interference with navigation—Itiglits 
of fishing—Power to grant—Itiparian rights 

< .n at takes and navigable rivers—Ope ra
tion of Magna Cliarta- Provincial legislation 
-It. ti. Ü. (1887) 0. 2}. s. 47—Ô5 Met. c.

294
10, ss. J-13, HI, 21—It. S. (J. arts. 1J7Ô- 
1J87.

See No. 5, ante.

ft. Nova Scotia Acts.

*14. Queens Counsel—Power of appointment 
—.17 I ict.ee. 20 A 21 ( X.S.i—Lcgislatirt auth
ority—Pn et deuce—Itctrospeetire Act — tirent 
sent of \ ova Scotia—.jV 1/(7. c. d (II. ■— 
40 Viet. e. 2 l A .N. i I ppeul- .lurisdietion-— 
Prerogative.| It> ft7 Viet. e. 20 (N.8. *, the 
Lieutenant-*Jovernor was authorized to ap- 
point (jueen's Counsel for the province, and 
by ft7 Viet. c. 21 (N.H. I. to grant to any 
member of the bar a patent of precedence 
in the courts of the province. It. was ap
pointed on the 27th Ilevemher. 1872. under 
the great seal of Canada, a (jueen's Counsel, 
and by the uniform practice of the court lie 
Imd precedence over ill mendiers of the bar 
not holding patents prior to his own. 1’y let 
ters patent, dated 2*lth May, 187*1. under the 
great seal of the province, several members 
of the bar were appointed (jueen's Counsel for 
Nova Scotia, and precedence was granted to 
them, as well as to other (jueen's Counsel ap
pointed by the (Jovoriior-tJenernl after the 1st 
July. 18*17. A list of (jueen’s Counsel to 
whom precedence Imd been thus given by the 
Lieutenant-(iovernor, was published in the 
Itoyal Uasette, and the name of It. was in
cluded, but it gave precedence and pre-aud
ience before him to several persons, including 
appellants, who did not enjoy it before. It. 
obtained a rule nisi to grant him rank and 
precedence over all (jueen’s Counsel appointed 
in and for the Province of Nova Scotia since 
the 20th I lecember. I*72, and to set aside, 
so far as they affected It.'s precedence, the let
ters patent, dated the 2* 1th .May. 187*1. This 
rule was made absolute by the Supreme Court 
of Nova Scotia, which held.— 1. That the let
ters patent of precedence, issued by the Lieu
tenant-! Iovernor of Nova Scotia, were not is
sued under the great seal of the Province of 
Nova Scotia ; 2. That ft7 Viet. c. 2U. 21 
t.N.S.i, were not ultra vins; ft. That s. 2. c. 
21. ft. Viet., was not retrospective, and that 
the letters patent of the 2<ith May. 187*4, is
sued under that Act could not affect the 
precedence. A preliminary objection was 
raised to the jurisdiction of the court to hear 
the appeal.—On the argument in appeal before 
the Supreme Court of Canada the question of 
the validity of the great seal of Nova Scotia 
was declared to have been settled by 4*1 Viet, 
c. ft < I*, t and 4*1 Viet. e. 2 (N.S.i and it was 
lit lil. 1. That the judgment of the court below 
was one from which an appeal would lie to 
the Supreme Court of Canada: ( Fournie r, .1.. 
dissenting *. 2. Per Strong, Fournier and
Taschereau, .1.1. That ft 7 Viet c. 21 (N.8 l, 
has no retrospective effect, and letters patent 
issued under it could not affect the prece
dence of the (jueen's Counsel appointed by the 
Crown. ft. Per Henry. Taschereau and 
(iwynne. .1.1. That the IL N. A. Act. 18*17. 
has not invested the Legislatures of the pro
vinces with any control over the appointment 
of (jueen's Counsel; that Her Majesty forms 
no part of the Provincial Legislatures, as she 
does of the Dominion Parliament, and there
fore no provincial Act can affect her pre
rogative right to appoint (jueen's counsel in 
Canada directly, or through her representa
tive the (iovernor-tGeneral, or vest such pre
rogative right in tin- Lieutenant-dovernors of 
the provinces : and that ft7 Viet. cc. 20 A: 21

CONSTITUTIONAL LAW.
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( X.S.t, are ultra vires and void. | Note.— 
Reversed in. I tty.-Gen. of Cun. v. Atty-Gcn. of 
Out. (23 Can. 8. O. R. 438. ) ]—4. Per Strong 
ami Fournier. JJ. That this court* ought 
never, except in eases when such adjudication 
is indispensable to the decision of a cause, to 
pronounce upon the constitutional power of 
a legislature to pass a statute, and that there 
was in- necessity in this case to express an 
opinion upon the validity of the Acts in ques
tion. Lenoir v. Bitehie. iii , Two.

Hec No. 80, infra.

(ki. .Vot'd Scotia Liquor License .let. lH'Jô 
—Courir lion —J u risilict ion—Affidavit o n ci r- 
tiorari—Cowers of Provincial Legislature — 
Mutter of procedure.

Sec CERTIORARI, 4.

tî. New Brunswick Acts.
(it!. Boom com pa nil—Jurisdiction of Provin

cial Legislatures—Obstructions to navigation 
—Tidal and navigublc rivers—.).» I id. c. 100 
« \ i: i /;. \ I. Act. 1867, t. «.| Although 
a Provincial Legislature may incorporate a 
boom company, it can not give it power to ob
struct a tidal navigable river, and therefore 
ill" Ai i l" Viet. <■. l"" (N.B i. far as ii 
authorized erecting booms and other works in 
the Queddy Hiver, obstructing its navigation, 
was ultra vires of the New Brunswick Legis- 
lature. Queddy River Driving Boom ' v. 
Davidson, x., 222.

07. .V. B. Liquor License Ad. ISS7—Pro
hibition of sal< of liquor—tlranting licenses— 
Disqualifying liquor Hellers—Bestraint of 
trade. |— Applications for licenses under the 
New Brunswick Liquor License Act. 1888, 
must be endorsed by the certificate of one- 
third of the ratepayers of the district for 
which the license is asked. No holder of a 
license can be a member of the municipal coun
cil. a justice of the peace, or a teacher in the 
public schools. Held, that the legislature 
could properly impose these conditions to the 
obtaining of a license, and the provision is 
not ultra vires as lieing a prohibitory measure 
by reason of the ratepayers being able to 
prevent any licenses being issued; nor is it a 
measure in restraint of trade by affixing a 
stigma to the business of selling liquor. 
Danultcr v. Peters ; O'Began v. Peters, xvii., 
44.

7. Manitoba Acts,
lis. B. V. I. Act ( I sin I SS. 1)1. !)>—.Mani

toba Municipal Ad. ISSU—JM I id. c. 10. s. 
.'id (Man-1—percentage addition to delinquent 
taxes “ Interest " - Legislative powers.]— 
The Man. Act of Manitoba provides that per
sons paying taxes shall be allowed HI per 
cent, discount ; and after a certain time Hi 
per cent, on the original amount shall be 
added to delinquent taxes. Held, reversing 
the court below. <iwynne. ,!.. dissenting, that 
the 1(1 |N>r cent, added is only an additional 
rate or tax imposed as a penalty for non-pay
ment which the local legislature, under its 
authority to legislate with respect to munici
pal institutions, laid power to impose, and it 
was not “ interest ” within the meaning of s. 
HI of the B. N. A. Act. Boss v. 'Lorraine (2 
Legal News 18(il overruled. Lynch v. Can
ada X. IV. Lend Co.; South Duff crin v. Mor- 
den; Gibbins v. Barber, xix., 204.

(ill. Manitoba .let—Education—LcgUiativ• 
jurisdiction—Denominational schools—Bigli ' ■ 
acquired “by practice"—JJ lief. c.
I Man. i—JJ l id. e. J ( />. i |—The exclush- 
right to make laws with respect to education 
in Manitoba is assigned to the Provincial 
Legislature by 33 Viet. c. 3 (!>.), provided 
that nothing in any such law “ shall preju
dicially affect the rights or privileges with iv 
speet to denominational schools which any 
class of persons had by law or gradin i i. 
the province at the union.” The words " or 
practice" are an addition to the terms m 
the B. N. A. Act. 1807, s. HI. s.-s. 1. und. . 
which the N. B. Public School Act was up 
held. Prior to the union the Itornan Cathol 
of Manitoba hud no schools established I.,, 
law. but there were schools under the control 
of the church for the education of Homan 
Catholic children. — In 181 Ml the Legislature of 
Manitoba passed 53 Viet. e. 38, by which con
trol of all matters relating to education ami 
schools was vested in a department of educa
tion consisting of a committee of the Ex....
live Council and advisory boards established 
as provided by the Act ; the schools of tin- 
province were to be free and non-sectarian 
and no religious exercises were to be had e\ 
eept as prescribed by the advisory boards ; 
and the ratepayers of each municipality w.-i-.- 
to be indiscriminately taxed for their support 
A Homan Catholic ratepayer moved to «itin-.li 
a by law of the City of Winnipeg for collect
ing these school rates shewing by affidavit im
position of Homan Catholic schools before tie- 
union, the practice of the church to control 
and regulate the education of Homan Cntli" 
lies and to have the doctrines of their church 
taught in the schools, and that Homan t alle
lic children would not be allowed to attend tie- 
public schools. Held, reversing the judginem 
appealed from (7 Man. L. It. 2731. thaï il 
Act (53 Viet. c. 38», by depriving Hom.m 
Catholics of the right to have their children 
taught according to the rules of their clnm li. 
and by compelling them to contribute to tie- 
support of schools to which they could n-.i 
conscientiously send their children, prejmh 
daily affected rights and privileges with in
spect to their schools which they had by pm 
tier in the province at the union, and vn- 
ultra vires of the Legislature of the proviin ■ 
Ex parte Benaud | 1 Pugs. ( N.B. I 273J di- 
tinguished. Barrett v. City of Winnipeg. \i\

The Privy Council reversed this judgim-m
I I 1NV2» a C. 145; ill L. .1 r C. <
07 L. T. 42V. |

70. Legislative jurisdiction—Portage cj-n 
sion B. B. 1 . Bail way.

Sec Railway, 147.

71. Manitoba Constitutional .4et—JJ I/-/,
o. -i. -v. s.-s. ' Powers <-/ Provincial l -
lot lire in matters of education— Bight« n / 
privileges—Legislative power to repeal 
lions statutes—Bight of uggcul to (ion.
I,' IM ml in < ouncil It. A. .1. Act, I'1
yj, s.*. 3.

Sec No. 2, ante.

8. British Columbia Acts.

72. Title to lands in railway belt in Iti <h 
Columbia—I nsurveyed lands held under , 
emptinn- Record prior to statutory eon / 
anec to Dominion Government—Federal - d
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provincial right#—British Columbia Lands , 
i cl# of 1874 0*4 1879 i' l ief, i 0 (O.)j 

—On loth September, 1883, 1 ». « f al. obtained 
a certificate of pre emption under the British 
ColuiuDia Land Act, 1875, and Land Amend
ment Act. 1870. of 040 acres of utisurveyed 
lands within the 20 mile belt south of the 
Canadian Pacific Railway, reserved 20 th 
Nov’, 1888, under agreement between the 
tloverntnents of the Dominion and of the 
Province of British Columbia, and which was 
ratified by 47 Viet. c. 14 (B.C. t. On 20th 
August, 1885, this certificate was cancelled, 
and on the same day a like certificate was 
issued to respondents, and on the 81st July. 
1880. letters patent under the great seal of 
British Columbia were issued to respondents. 
By the agreement ratified by 47 Viet. c. U 
(!►. I, it was also agreed that three and a 
half million additional acres in Pence River 
District should be conveyed to the Dominion 
(Government in satisfaction of the right of the 
Dominion under the terms of union to have 
made good to it. from public lands contiguous 
to tin* railway belt, the quantity of land that 
might at tin* date of the conveyance lie held 
under pre-emption right or by Crown grant. On 
an information by the Attorney-General 
for Canada to recover possession of the (DO 
acres; Held, affirming the Exchequer Court, 
(8 Ex. C. R. 208) that the land in question 
was exempt from the statutory conveyance to 
the Dominion Government, and that upon 
the pre-emption right granted to D. i t al. being 
subsequently abandoned or cancelled, the land 
became the property of the Crown in right 
of the province, and not in right of the Dom
inion. The Queen v. Demers, xxii., 482.

78. Powers of Provincial legislatures—Pro- 
n dure—Hcsidence of judges— It. A . .1. .let, 
y.%'7. s. 1)2, s.-s. JJj—Delegation of powers to 
Lirutcnant-Oovvruor-in-Council — •' Judicial 
District Act. 18V.) " (/I.CM- "Better Admin
istration of Justice .let, 7878 ”—.)2 Viet. e. 
li ( BX\).

See No. 1, ante.

74 legislative jurisdiction—Administration 
of justice—Provincial courts—Appointment of 
judges—Criminal procedure—B. A. .1. .let. 
Pin. ». 112, s.-s. I)—Deference under 5} it JJ 
I at. c. 25 (Z7.I.

«See No. 22, ante.

0. Prince Edward Island Acts.

75. Land Purchase Act. 7875 (/*. F. IA — 
Court of last resort—Setting aside aicard— 
Ih medg. | — By the Prince Edward Island 
" Land Purchase Act. 1875.” an award of the 
commissioners cannot Im* quashed and set aside 
and declared invalid and void on application 
to the Supreme Court of that province, but 
■ an be remitted back to the commissioners 
in the manner prescribed by the 45th section 
uf that Act. Kelly v. Sullivan, i., 1.

respecting the personal property of married 
women, are infra vires of the Legislature of 
the North West Territories of Canada, us be
ing legislation within the definition of prop
erty and civil rights, a subject upon which the 
Lieutennnt-Governor-iu-Council was author
ized to legislate by the order of the Governor 
General-in-Couneil passed under the provi
sions of “The North-West Territories Act.”— 
The provisions of said ordinance No. Pi are 
not inconsistent with ns. 3t* to 4M inclusively 
of " The North-West Territories Act." which 
exempt from liability for lier husband's debts 
the personal earnings and business profits of a 
married woman.—The words her personal 
property” used in the said ordinance No. Pi. 
are uncon fined by any context, and must lie 
interpreted not as having reference only to 
the " personal earnings " mentioned in s. 8(1, 
but to all the personal property belonging to 
a woman, married subsequently to the ordin
ance. as well as to all the iiersonal property 
acquired since then by women married before 
it was enacted. Urittlcbank v. (iray-Joncs (5 
Man. L. it. 88» distinguished. Conger v. 
Kennedy, xxvi., 3V7.

77. Municipal corporation—Powers of légis
latif re—L ieensc—Mon opolics—II igh wa ys a nd 
ferries—Xavigablc streams—By-laws and re
solutions—7ntcrmunicipal ferry—Tolls—I Hs- 
turbanec of licensee—Xorth-W est Territories 
Act. It. S. C. c. 5ft. ss. 8. 70 and Hi—Iter. 
Ord. V. II . T. (78881 c. 28—A. Il , T. Ord. 
No. 7 of ISO 1-1)2 ». }.

Sec No. 27, ante.

11. Yukon Territorial Ordinances.
78. Administration of Yukon — Franchise 

over Dominion lands—Tolls.]—The Executive 
Government of the Yukon Territory may law
fully authorize the construction of a toll tram- 
wav or waggon road over Dominion lands in 
the territory, and private persons using such 
road cannot refuse to pay the tolls exacted 
under such authority. O'Brien v. Allen, xxx., 
340.

70. Appeal—Jurisdiction—Yukon Territor
ial Court—Decisions of Hold Commissioner- - 
Spécial appellate tribunal- Finality of judg
ment— Legislative jurisdiction of (lovcrnor-in- 
Council—fi2 it- (IJ Yict. c. II. ». Li—1 Fdw. 
17 7. O.-in-C. p. Ixii.—2 Fdw. \ II. c. 25— 
Mining lands.]—The Supreme Court of Can
ada has jurisdiction to hear appeals from the 
judgments of the Territorial Court of the 
Yukon Territory, sitting as the Court of 
Appeal constituted by the .ordinance of the 
Governor-in-Counci 1 of the 18th of March. 
1001, in respect to the hearing and decision 
of disputes affecting mineral lands in the 
Yukon Territory. The Governor-in-Council 
has no jurisdiction to take away the right 
of appeal to the Supreme Court of Canada 
provided by 02 & 08 Viet. e. 11 of the statutes 
of Canada. Hartley v. Matson, xxxii., 575.

10. North-West Territorial Ordinances.

Marital rights—Married woman—Sép
ara r- estate—Jurisdiction of Xorth-M cst Ter
ritorial Legisla t u re—St a t u te—7 n ter prêta t ion 

i let, e. 7. ». 2, and amendments It.
8. I c. 50—v. IV. Ter. Ord. So. Iti of 788*7.] 
—The provisions of ordinance No. Pi of 1889. i

12. Other Acts and Matters.

8ft. Prerogative—F.rereise by local govern
ment—Provincial rights■— Insolvent hank— 
Xotc-holdcr's lien.]—The Government of each 
province of Canada represents the Queen in 
the exercise of her prerogative as to all mat
ters affecting the rights of the province. The
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Queen v. lia ilk of X ora Scot in (11 Vim. S. V. 
It. 11 followed. UWynne, J., dissenting.—Un
der s. 71» of (lie Hank Act (H. S. V. e. kill I, 
note holders have the lirst lieu on the assets 
of an insolvent hank in priority to the Crown. 
Strong and Taschereau, .1.1.. dissenting. 
Judgment appealed from (27 X. It. Itep. 
.■>71»» varied. Liquidators, Maritime Hank v. 
Receiver-General of A eir Brunswick, xx.. 
005. ( Allirmed liy Privy Council in respect
to holding on prerogative. S Times L. It. (i771.

SI. Xarigable miters — Title to bed of 
stream—t'roirn—Dedication of public lands— 
Presiim/ition of dedication—I sir—abstrac
tion of navigation—Public nuisance—Balance 
of convenience.|—The title to the soil in the 
beds of navigable rivers is in the Crown in 
right of the provinces, not in right of the 
Dominion. Dixson v. Snctsingcr (23 I". C. 
C. P. 235) discussed.—The property of the 
Crown may In- dedicated to the public, and a 
presumption of dedication will arise from 
facts sufficient to warrant such an inference 
in the case of a subject.—By 23 Viet. c. 2. 
s. li.ï I Can. ». power was given to the Crown 
to dispose of and grant water lots in rivers 
and other navigable waters in Upper Canada, 
and the power to grant the soil carried with 
it the power to dedicate it to the public use. 
The user of a bridge over a navigable river 
for thirty-live years is sufficient to raise a 
presumption of dedication. If a province be
fore confederation had so dedicated the bed 
of a navigable river for the purposes of a 
bridge that it could not have objected to it 
as an obstruction to navigation, the Crown as 
representing the Dominion, on assuming con
trol of the navigation, was bound to permit 
the maintenance of the bridge. An obstruc
tion to navigation cannot lie justified on the 
ground that the public Is-nelit to be derived 
from it outweighs the inconvenience it causes. 
It is a public nuisance though of very great 
public benefit and the obstruction of the 
slightest ^possible degree. The Queen v. Moss,

82. Cases attacking legislative jurisdiction 
—Hearing counsel—/tight to begin—Reply.

See PRACTICE OF KtTREME COVHT, 145.

S3. British Xorth America Art. ss. 00, 02— 
Pardoning Power of Lieutenant-Governor—.il 
l ief. e. ô ( Ont. I—.1 ef respecting the execu
tive administration of the lairs of the province 
—Provincial penal legislation.

Bee No. 44. ante.

84. Reference bg Governor-General — Pro
hibit or g Liquor hairs— B. V. .1. I i t, ss. 01, 
02—Provincial jurisdiction—J.1 l iet. e. HO. s. 
IS ( O. »—>7i l ief. e. .}(/ (O.i—Local option 
—Canada Temperance Act, ISIS.

Sec No. 49, ante.
85. Powers of executive councillors—"Let

ters of credit ''—Ratification bg legislature- 
obligations binding on province—Discretion 
of Government as to expenditure—Petition 
of right—Xegotiable instrument — " Bills of 
Exchange Act. 1800 ”—“ The Bank Act"— 
R. S. C. c. 120.

See No. 2(1. ante.
89. Canadian waters — Propertg in beds ■— 

Public harbours — Erections in navigable 
waters—Interference with navigation—Rights 
of fishina—Power to grant—Riparian rights 
—Great lakes and navigable rivers—Operation

of Magna Charta—Provincial legislation I: 
N. O. I 1881 I e. 2). s. I iet. e. I<i
5-ld, 10, 21—R. S. Q. arts. 1,110-1.118.

Sec No. 5, ante.

87. Indian lands—Legislative jurisdiction 
Appeal per sultum.

See Practice of Supreme Court. 195."

CONTEMPT OF COURT.

1. Contempt of court—Constructive e,,n 
tempt—Obstructing litigation —Prcjudiei i 
suitor—Locus standi.]—On an application i 
commit a solicitor for a constructive contemp 
of court by obstructing litigation the all . : 
contempt consisted in publishing in a n. , 
paper comments on a judgment rendered !.. 
master in chambers in a cause in which n 
writer was solicitor for defendant. The n 
lion to commit was made by the relator , 
such cause. Notice of appeal from said jud. 
njent had been given, but before the mon- 
was made the notice was countermanded m 
the appeal abandoned. Held, that ihc pi 
ceedings in the cause before the Master h.-in, 
ut an end the relator in the cause could n..: 
be prejudiced, as a suitor, by the publican ■ 
complained of: and as such prejudice v 
the only ground on which lie could instilm 
the proceedings for contempt he had no /•- 
standi and his application should not bine 
been entertained. (14 Out. App. It. |s| 
In re Henry O'Brien, xvi.. 1S»7.

2. Appeal—Jurisdiction—Criminal proenil- 
ing—Final judgment—R. S. C. e. l.l.'i, s. ■
—Contempt of court is a criminal proeoedin. 
and unless it comes within s. 98 of tie s : 
P renie Court Act. an appeal does not h, i . 
that court from a judgment in proceed iu::- 
therefor. O'Shea v. O'Shea (15 1\ D. ■ n 
followed: In re O'Brien (19 Cun. S. C. l; 
171»i referred to. In proceedings for 
tempt of court by attachment until sentence 
is pronounced there is no " final judgimni 
from which an appeal could be brought. I '/ 
v. The Queen, xxii., 7.

3. Practice in court below—Rule made ah- 
sol u te—Fin a I j udgnien t.

See Appeal, 190.

4. Discretion — Sentence — Fine — Final 
judgment.

Sec Appeal, 107.

5. Criminal proceeding—R. S. C. < Id.',,
s. 08—Deferred sentence—Final judgment

See Appeal, 180.

CONTRACT.

1. Breach of Contract. 1-20.
2. Cancellation of Contract, 27-41.
3. Carriers, 42-53.
4. Conditions. 54-82.
5. Consideration. 83-88.
0. Crown Contracts : Public Work - sf>-

1K».
7. Demise Clause, 111.
8. Determination. 112-115.
9. Employers’ Liability, 110.
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10. Executed Contracts, 117-122.
11. Extras, 123-125.
12. Formation of Contract, 120-140.
13. Guarantee, 147-150.
14. IIirixu Contracts, 151-158.
15. Illegal Contracts, 159-108.
10. Incapacity to Contract, 109.
17. Interest, 170-172.
18. Married Woman. 173-170.
19. Mi-1 am . 177-181. 
ji. Novation, 182. is."..
21. Partial Performance, 184-188.
22. Partnership, 189-191.
23. Penal Clause, 192, 193.
24. Principal and Agent, 194-199.
25. Public Policy, 200.
20. Railways. 201-204.
27. Ratification. 2<>5. 200.
28. Restraint of Trade, 207, 208.v 
20. Retainer. 209.
30. Sale of Goods. 210-220.
31. Sale of Land. 227-230.
32. Sale of Mining Rights. 237. 238. 
88. Sale of Patent, 239.
34. Sale of Timber, 240, 241.
35. Specific Performance. 242-247.
30. Statute of Frauds, 248-252.
37. Stock Jobbing. 253.
38. Suretyship. 254-250.
39. Tender. 257-259.
40. Trade Custom, 200.
41. Varying Terms. 201-200.

1. Breach of Contract.
1. Construction — fjiecnxe to cut timber— 

Ownership ami control — Draft for stump- 
age.] Respondents granted C. A 8. a license 
tu i ut timber on 25 square miles in considera
tion of stumpnge dues : ** Said stum page to be 
paid in tin* following manner : Said company 
shall first deduct from the amount of stump- 
age on the timber or lumber cut by grantees 
on this license as aforesaid, an amount equal 
to the mileage paid by them as aforesaid, and 
the whole of the remainder, if any. shall, not 
Inter that the 15th April next, be secured by 
good indorsed notes, or oilier sufficient secu
rity to lie approved of by the said company. 
Mill payable on the 15th July next, and the 
lumber not to be removed from the brows or 
landings till the stumpnge is secured as afore
said. And said company reserves and retains 
full and complete ownership and control of 
nil lumber which shall be cut from the afore
mentioned premises, wherever atul however it 
may lie situated, until all matters and tilings 
appertaining to or connected with this license 
shall he settled and adjusted, and all sums due 
or to become due for stum page or otherwise 
shall Ik- fully paid, and any and all damages 
for non-performance of this agreement, or 
stipulations herein expressed, shall be liqui
dated and paid. And if any sum of money 
shall have become payable by any one of the , 
stipulations or agreements herein expressed. I 
and shall not be paid or secured in some of j 
the modes herein expressed within ten days 
thereafter, then, in such case, said company 
shall have full power end authority in take :

all or any part of said lumber wherever or 
however situated, and to absolutely sell and 
dispose of the same either at private or public 
■ale, for cash; and. after deducting reason
able expenses, commissions, and all sums 

I which may tln-n be due or may become due 
j from any cause whatever, as herein expressed, 
j the balance, if any there may be. they shall 

pay over on demand to said grantees, after a 
j reasonable time for ascertaining and liquidât -
I itig all amounts due, or which may bee......

due, either as stumpnge or damages." For 
I securing the stumpnge payable to respondents 
j under this license, (’. & S. gave to the re

spondents an accepted draft upon J. iV Co., 
which was approved of by the respondents, 
but which was not paid at maturity. After 
giving the draft C. & S. sold the lumber to J. 
& Co., who knew the lumber was cut on the 
plaintiff's land under the said agreement. J.

, iV Co. failed, and appellant, their assignee, 
took possession of the lumber and sold it.
If eld. per Strong. Taschereau, and Gwynne. 
JJ.. (affirming the judgment of the court be
low i. Ritchie. C.J.. and Fournier and Henry. 
JJ.. dissenting, that upon the case as sub
mitted. and by mere force of the terms of the 
agreement, the absolute property in the lumlier 
in question did not pass to C. & R. immedi
ately upon the .....dpt by the company of the
accepted draft of V. & S. on J. & Co., and 
that appellant was liable for the actual pay
ment of the stumpnge. McLeod v. Acir 
Brunswick Uy. Co., v„ 281.

! 2. Sale of poodx—Bailment—Appropriation
—A'onsuit. | — The respondent sued for the 
price of coal sold and delivered to appellants 
during 1st Hi. 1897. and 18(18. S. and M. and 
MeG. were partners carrying on business un
der the name of the Albertine Oil Co.. S. 
furnishing the capital. S. who was a large 
stockholder in the plaintiff company purchased 
tile coal for the Albert ine Oil Co., the mem
bers of which he named : the president of the 
plaintiff company told S. they would look to 
iiim for payment, as the other partners were 
poor; the terms of sale were cash on delivery 
on board vessels ; and 8. agreed that the divi
dends on his stock should be applied in pay
ment for the coal. The plaintiff credited the 
Albert ine Oil Co. with S.'s dividends from 
time to time down to August. 18(19, leaving a 
balance of #912 due to S. The coal delivered 
was charged in the plaintiff's books to the 
Albert ine Oil Co., and the bills of lading of 
the coal were made out in the name of that 
company. Some time afterwards a notice by 
S. and M. was given to the plaintiff, com
plaining of the inferior quality of the coal, 
and claiming damages. In 1898, S. repudi
ated tlie agreement to appropriate his divi
dends to the payment of coal, and refused to 
sign receipts therefor, lie bad signed the re
ceipt for the dividend of 1899. The action 
(in-1873) was against 8. and M . surviving 
partners. S. shortly afterwards sued for the 
dividends ; the claim was referred to arbitra
tion. and an award was made in his favour 
for #15,280, which the plaintiff paid in July. 
1874. The receipt stated that it was In full 
satisfaction of the judgment in the suit of S. 
against the Albert Mining Co., and it ap
peared (though the evidence was objected to i 
that it included the dividends for 1897 and 
1898.—The trial judge nonsuited the plaintiff, 
but the full court of X. S. set aside the non
suit.—Held, reversing the judgment appealed 
from (22 X. B. Rep. 3491. Strong. J.. dis
senting, that there being clear evidence of the
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appropriation of S.’s dividends in pursuance 
of agreement made with him. and therefore of 
the plaintiff having been paid for the coal in 
the manner and on the terms agreed, the 
plaintiff had been properly nonsuited. Spurr 
v. Albert Mining Co., ix., 3.1.

3. Broach — Charter-party— Condition*— 
Stranding — I'naroidablc delay—Refusal of 
cargo—Evidence.] — By charter-party. 11th 
December, 1878. it was agreed that plaintiff's 
ship, then on her way to Shelburne, X. S.. 
should proceed with all possible despatch, 
after arrival at Shelburne, to St. John, X. B., 
and there load from the charterers a cargo of 
deals for Liverpool : and if the ship did not 
arrive at Shelburne on or before 1st January. 
1870. the charterers were to be at liberty to 
cancel the charter-party. The ship arrived at 
Shelburne in December, and sailed at once for 
St. John. At the entrance of the harbour of 
St. John she got upon the rocks and was so 
badly damaged that it became necessary to 
put her on the blocks for repairs, and was 
not ready to receive her cargo until 21st 
April. On 20th March the charterers gave 
the owners notice that they would not furnish 
a cargo for her. The owners sued for breach 
of charter-party, and on the trial defendants 
gave evidence, subject to objection, that 
freights between St. John and Liverpool were 
usually much higher in winter than In sum
mer : that lumber would depreciate in value 
by being wintered over at St. John, and also 
as to the relative value of lumber during the 
winter and in the spring in the Liverpool 
market : and it was contended that the time 
occupied in repairing damage was unreason
able and entirely frustrated the object of the 
voyage. The judge directed the jury that if 
the time occupied in getting the vessel off the 
rocks and repairing her was so long as to put 
an end, in a commercial sense, to the com
mercial s|ieeulation entered into by the ship
owners and charterers, they should find for 
defendants. The verdict was for defendants, 
and the full court ordered a new trial.—Held, 
affirming tlie court below (21 X. B. ltep. 558), 
that as there was no condition in the charter- 
party that the ship should he at St. John at 
any fixed date, and as the time taken in re
pairing damage was not unreasonable, and the 
delay did not entirely frustrate the object of 
the voyage, the charterers were not justified 
in refusing to carry out the contract. Carvill 
v. Schofield, ix., 370.

4. It> solution condition — Pro mine of unie
Itcsciliation Mint cn demeun lets,

10,1.!. nuit, I ',78. lô.tr,, là.11, 1538, loot) C. C.] 
—(i. agreed to sell a farm to M., then a 
minor, for $1.200—of which $.100 was paid 
at the time, balance payable in seven yearly 
instalments of $100 each, with interest at 7 
per cent.. M. to have immediate possession 
and to ratify the deed on becoming of age, 
and to he entitled to a deed, if instalments 
were paid as they became due. but if *M. 
failed to make such payments be was to for
feit all right to a deed and all moneys paid, 
which then would be considered as rent, the 
agreement null and void, and the parties as 
lessor and lessee. M. became of age and left 
the country without ratifying the sale; he 
paid none of the instalments, and <i. re
gained possession of the farm. Some time 
afterwards, M. returned, tendered the balance 
of the price, and claimed the farm. 11 eld. re
versing the judgment appealed from (3 I)or. 
Q. B. 212), Strong and Taschereau, J.L, dis

senting, that the condition of the promise of 
sale not having been complied with within tin 
time specified in the contract, the terms of 
the contract placed the plaintiff en demeure 
without the necessity of any formal demand 
or resciliation immediately upon failure h 
performance of the condition when, ipso fie 
to, the relation of the parties became changed 
from that of vendor and vendee to lessor and 
lessee. Orange v. McLennan, ix.. 385.

5. Breach — Construction of tram ira g - 
Use of traction engine -—Steam engine 
Construction of agreement.]—A clause in an 
agreement under an Ontario Act between tin* 
Municipality of York and the Toronto Oraw| 
Bond <’o.. for a right to construct a trnmwa 
from their gravel pits to the City of Toronn. 
was as follows ;—"So soon ns this agreement 
shall have been ratified by tin* said corpora 
lion, the said company shall forthwith with
draw. their said tractiop engine from the pub 
lie highway of the said county, and shall di- 
continuc the use aud employment of the sai l 
traction engine, or of any other traction cn 
gine, upon or along such public highways." 
The company claimed the right to put steam 
engines upon the road, over such public high 
way, notwithstanding the above clause in the r 
agreement.—Held, affirming the judgment ap 
pealed from (11 Ont. App. It. 7(1.1), that tin- 
use of steam engines was an infraction nf 
the said clause. Toronto Gravel Itoad t'o. v 
County of York, xii., 517.

0. Hail way aid — Agreement to take stml; 
—Breach—Special damages — Arts. 100.1.
itnu, loi.t. ion. isio, a is',i. r. c.\ n
Corporation of the County of Ottawa under 
the authority of a by-law undertook to d. 
liver to the M., O. and W. By. Co. for stock 
subscribed by them 2,000 debentures of the 
corporation of $100 each, payable twenty-lb* 
years from date and hearing (i per cent, in 
terest, and subsequently, without any valid 
cause or reason, refused to issue said deben 
tures. In an action solely for damages for 
their neglect to issue said debentures, //./</, 
affirming the judgment appealed from t.M. I. 
B. 1 Q. B. 4U1, Bitehie. C.J., and (iwyim* 
,L, dissenting, that apart from its liahilin 
for the amount of the debentures and inter 
est thereon, the corporation was liable under 
arts. 10(1.1, 1073. 1840, 1841. C. C.. for dam 
ages for breach of the covenant. County ■ ' 
Ottawa v. Montreal, Ottuwa and Western It 
Co., xiv., 103.

7. Son-fulfilment — Temporary except imi 
— Incidental demand — Damages - l 'i n- 
appeal. \—In March, 1883, B. contracted wild 
<’. for the delivery of an engine in accord 
mice with the IlerresholV system to be placed 
in iIn* yacht "Xinie" then in course o 
struct ion. The engine was built, placed in tie- 
yacht, and upon trial was found defemi 
On 31st August, C. took out a saisie < _
servatoire of the yacht, and claimed $2.101 ••"•7 
for the work and materials furnished. IS. 
petitioned to annul the attachment ami plea I 
eil that the amount was not yet due, as C. 
had not performed the contract, and by 
cidental demand claimed a large amoum. 
After various proceedings the saisie muse, 
toirc was abandoned, and the Court >f 
Queen’s Bench, on appeal on the principal 
tion and incidental demand, ordered that * 
ports should ascertain whether the engine v 
built according to the contract and report 
the defects. A report was made by which it
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was declared that C.'s contract was not car
ried out, and that work and materials of the 
value of $225 were still necessary to complete 
the contract.—On motion to homologate the 
expert's report, the Superior Court adjudi
cated upon the merits of the demand in chief 
and of the incidental demand, and held that 
as C. had not built an engine ns covenanted 
B.'s plea should l»e maintained, hut ns to the 
incidental demand held the evidence insuf
ficient to warrant a judgment in favour of 
B. On appeal, the Queen's Bench, taking in
to consideration the fact that the yacht had. 
since the institution of the action, been sold 
in another suit at the instance of one of B.'s 
creditors and purchased by C., the proceeds 
lieing deposited in court to he distributed 
amongst B.’s creditors, credited B. with $220 
necessary to complete the engine, allowed 
$7.r»0 damages on B.’s incidental demand, and 
gave judgment in favour of C. for the balance, 
viz., $1,220 with costs. The fact of the sale 
and purchase of the yacht subsequent to the 
institution of the action did not appear on 
the pleadings.—On appeal and cross-appeal as 
in amount allowed on incidental demand:— 
Held. reversing the judgment appealed from, 
Ritchie, C.J.. and Taschereau. .7.. dissenting, 
that as it was shewn that at the time of the 
institution of C.'s action it was through faulty 
construction that the engine and machinery 
therewith connected could not work according 
to the IlerresholT system, on which system <'. 
covenanted to build it. the action was prema
ture.—Held, also, that the evidence in the case 
fully warranted the $75u allowed by the Court 
of Queen's Bench on B.’s incidental demand, 
and therefore he was entitled to a judgment 
fur that amount on said incidental demand 
with costs.—Taschereau, .7., was of opinion, 
on cross-appeal, that B.'s incidental demand 
should have been dismissed with costs, Header 
v. Carrier, xv., 1!).

S. Parol agreement — Part performance— 
Carriage of mails—Authority to bind the 
< roirn -It. .s'. C. c. ,10. |—An action will not 
li-- against the Crown for breach of a contract 
for carrying mails for il months at the rate 
of $1(MH)0 a year, made by parol with the 
Post master-t .encra I and accepted by the con
tractor by letter, notwithstanding it was 
partly performed, as, if a permanent contract, 
being for a larger sum than $1,000 it could 
not be made without tlv* authority of an or
der'-in-council, and if temporary it was re
vocable at the will of the Postmaster-Gen
eral. Judgment appealed from (2 Ex. C. It. 
Xsi'ii allirmed. Humphrey v. The Queen, xx.,
»i. i

it. Itreaeh—"Transmit" — Construction of 
aijm ment—Telephone service—I sc of wires. \ 
- The B. T. Co. carried on business of ex
ecuting orders by telephone for messenger 
toys, cabs, etc., which it sold to the E. 1 ». 
Co . agreeing among other things not to trans
mit or give, in any manner, directly or in
directly, any orders for messengers, calls, etc., 
to any person or persons, company or corpor
ation, except to the E. I». Co. The <i. N. W.
Co. afterwards established a messeneger ser
vice for the purposes of which the wires of 
the Telephone Co. were used. In an action 
for breach of the agreement with the E. 1>. 
Vo and injunction to restrain the Telephone 
Co. from allowing their wires to be used for 
Riving orders for messengers, etc. : Held, 
affirming the judgment appealed from (17 
Ont. App. It. 202), Ritchie, C.J., doubting,

that the Telephone Co., being ignorant of the 
nature of communications sent over their 
wires by subscribers, did not " transmit " such 
orders within the meaning of the agreement : 
that the use of the wires by subscribers could 
not Ik- restricted: and that the Telephone Co. 
was under no obligation, even if it were pos
sible to do so. to take measures to ascertain 
the nature of all communications with a view 
to preventing such orders being given. Hlcc- 
trio Despatch Co. v. Hell 'Telephone Co., xx., 
83.

10. Agreement to insure to amount of ad- 
Vances—.77 Viet. e. I.Ï iQue.i Continuance 
of cause—Suspension of prescription-] — The 
claim arose out of alleged breach of contract 
by S. & Co., in not insuring to the full ex
tent of advances on the ship “Empress Eu
genie.” belonging to (t. For several years 
previous to 18T»7. S. & Co. had large dealings 
with <i., principally advances, made on the 
security of ships, which appellant, a ship
builder, constructed and disposed of through 
them. On 1 Nth August. 1854. C. assigned to 
S. A; Co. the ship " Empress Eugenie." with 
freights and earnings, for £18,5(10, in trust, 
to sell her at such time and place as they 
might judge best; to receive the price and 
earnings thereof: and out of the moneys aris
ing from such sale, freight, earnings or hire, 
or otherwise coming into their hands on ac
count of to retain £18.500, and all other 
sums then due to them by the li., or which 
they might thereafter pay. lay out or advance 
for him. and all other moneys due for charges, 
expenses, interest and commission, as speci
fied in the deed. It was stipulated that the 
vessel and her freights should at all times be 
kept insured by S. & Co. to at least the full 
amount advances made by them in respect 
thereof, and to such further reasonable 
amount as (i. might see lit. the premiums to 
be deducted from the moneys received.—The 
" Empress Eugenie " left Quebec for Liver
pool with a full cargo, but owing to the de
pressed state of the market she could not be 
sold, and it was agreed that she should be 
classed and coppered, in order that she might 
be run with freight until n more favourable 
opportunity occurred to dispose of her. While 
the vessel was at Liverpool expenses were in
curred by S. & Co. with the assent of G. 
$41.003.(17 for classing and coppering, as well 
as for discharging and loading her. In the 
meantime S. & Co. received $22 (Mil 20 for 
freight on her voyage to Liverpool, and 
$43.382.30, from other sources, which, accord
ing to the deed they were entitled to credit 
on advances. The vessel, after being classed 
and coppered, was insured for $08.000. and 
left Liverpool for Quebec with cargo, freight 
of which valued at $7.000, and insured for 
that sum. She was lost on her voyage. S. & 
Co. credited the amount received to <1.. and in 
1857 brought an action for £2.020 4s. fid. on 
their general account. <1. pleaded that S. & 
Co. neglected to insure "Empress Eugenie" to 
the full extent of their advances, that lie had 
thereby lost money, exceeding their claim 
which was thereby compensated, and lie prayed 

i that the action be dismissed. The anpellant 
i made no Incidental demand.—In 1873. while 

the case was still pending, the record was de
stroyed by the burning of the Quebec Court 
House. More than two years after. G. peti 

: tinned under 37 Viet. c. 1.3. to recommence 
I proceedings, and instituted the present action 
| against the respondent as representing S. & 

Co. The Court of Queen’s Bench. Lower 
Canada, was of opinion that the demand of
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O.. not having boon made in the first cant1, 
could not In- deemed to lie a recommencing of 
the cause or proceeding of which the record 
was Inirned within the meaning of .‘$7 Viet. c. 
I.'., and was not a continuance of said cause 
or proceeding so as to suspend prescription 
within the meaning of ss. 7 and -1 of that Act. 
But the court did not consider it necessary to 
enter into the consideration of the question 
of prescription, preferring to rest their judg
ment on the broader ground that respondents 
were only hound to insure for the amount of 
their claim.—llcUI. per Ritchie, and
Strong and < I wynne. .1.1 .. affirming the Court 
of (Juts'll's Bench, t Fournier and Henry. .1.1,. 
dissenting I. that the amount for which S. & 
Co. were hound to insure the ship under the 
agreement was the amount of any In lances 
which at any time might he due to them by 
(».. for moneys for which the ship was liable 
to them under the deed, and not for the cost 
of said ship, or the aggregate amount of all 
advances which they might have made, irre
spective of the sums received by them to he 
applied on account of such advances. Appeal 
dismissed with costs. tiini/rus v. Spines. Cass.
Dig. (2 «1.1 14.

II. Itrearh—I! a gage ment to sell on coin- 
mixtion I hi nul fir*- ride nee Defendant's
books—Supplemental dun and— Settlement of 
ueeoiinin—Prescription—Interruption - Art*. 
./)-i. >140, C. /’.— Teehnival objeetion not
token in court In loir.] By written contract 
of 23rd .Ian.. I NUN, plaint ill" contracted with 
defendants to sell their goods in the Maritime 
Provinces, the engagement to continue for 
a period of live years, subject to co
partnership or business changes. By the 
contract lie was to have 5% commission on 
all goods of defendants' manufacture and -'/£ 
on all other goods. This commission was to 
lie paid to him on all sales, no matter 
whether such sales had been effected by 
him or had been made direct to pur
chasers by defendants without his know
ledge or intervention. Plaintiff was opening 
up an entirely new market for defendants' 
goods, entered upon his duties under the con
tract. and in two years succeeded in establish
ing a trade for defendants. On ôth Dec., 
18711, defendants terminated the engagement, 
alleging that they did so in consequence of 
the interruption to their business by a late 
lire and some changes they expected to make 
in their business firm the ensuing year. Plain
tiff objected to his agency being terminated, 
and at the expiration of the live years, sued 
to recover a balance of $l,onn for unpaid 
commissions due, and $10.000 damages for 
breach of contract.—The plaintiff examined de
fendant Ames, who produced from defendants’ 
ledgers a full statement of sales effected by 
defendants in Maritime Provinces up to fith 
Pee., 1870. Thereupon plaintiff made a sup
plemental demand, claiming $1.280.50 addi
tional for unpaid commissions.—The Superior 
Court rejected plaintiff’s claim for damages 
on the ground that co-partnership and busi
ness changes took place in December, 1870. 
in defendant's linn, and that this by the terms 
of the contract entitled them to terminate it 
as they did. As to the claim for commissions 
up to 5th Dec.. 1870, the court held the same 
to lie a good open existing demand, and re
ferred the_ accounts to an accountant, who 
found $1.705.78 due to plaintiff for commis
sions. This report the court by linnl judgment 
adopted, and condemned defendants in 
$1,705.78 and interest from service of process

and costs.—The Queen’s Bench reversed tin- 
judgment and dismissed the action, on tl, 
ground that it was proved that after c i, , 
trip made by plaintiff, accounts were settled 
for commission due to satisfaction of phi:, 
tiff, and that there was a settlement on Iff it h 
Dec., 1800, when engagement terminated, m . 
that the evidence produced by defemlain 
shewed that plaintiff was fully "paid for an 
commissions earned. Held, that nothing lia.I 
occurred at the settlement of commissim 
from time to time paid by the defendant- i . 
the plaintiff upon the sales as the defemlain 
themselves, who alone had a perfect kin... 
ledge of them, represented them to be. wliiiii 
would disentitle the plaintiff to have ai 
account taken of all the sales upon which i 
was by his contract entitled to commission 
least up to 5th Dec., 1870. The plaintiff v 
not aware of the large sales which had be. 
made by defendants, and there could be i< 
binding acquiescence when plaintiff was n 
aware of his rights. That the result of i|. 
account taken could not lie objected to. m i
therefore the judgment of the Superior ....... .
should be affirmed.—the Taschereau. .1, Tl. 
prescription, if any. was interrupted by .. 
letter written by defendants to plaintiff bct'.n. 
it accrued, and Walker v. Street (21 I.. ' 
•lur. 211 must lie followed as long as it si.im 
un reversed. The objection, that the repot-! 
was not duly received in evidence in the .a- . 
according to arts. 345 and 340 < '. t \ l*. ha i 
not lieen taken in the court below, and tl..- 
rule in the I’rivy Council, that a purely tech 
iiic.nl objection not made in the court hel.m 
cannot be entertained in appeal, must !..■ iv 
lowed.—Apjieul allowed with costs. />'
V. Allies. Cass. Dig. (2 ed. I 140 : Cass. S <
I’rac. 12 ed.) m.

12. It reach of contract to supplg ment 
Sole arbiter Ih vision biinliiifi on the inn to - 
- Forfeiture of deposit—Damages.] A.-ii . .
for breach of contract for supplying 
Windsor Hotel. Montreal, with meat. . 
from 1st May to 1st November. 1880. which 
contained the following clause :—“ The qii.m 
tity and quality of the foregoing supplies n> 
lie satisfactory to the steward of the hoi. i. 
and two hundred dollars ($2001 are n<> 
handed the Windsor Hotel Syndicate as - 
rity for the due fulfilment of the contract i" 
lie forfeited in case of non-performance, an.I ; 
at any time the hotel steward is obliged t > 
procure supplies elsewhere through any ca 
or negligence of ours, any excess of cost i l .-n 
paid over the prices of this contract shall I 
chargeable against the deposit of two liuiitb. -I 
dollars. The said deposit shall not bet 
terest. This contract may l.c cancelled l.\ > 
Windsor Hotel Syndicate at any time -In I
they lease or sell the hotel, or should the I.... I
from any cause be closed before l-t \ 
ber next. Should this contract be sa" 
toril > fulfilled the deposit of two bun 
dollars, or any balance of the same reman . 
in accordance with foregoing terms, shall 
returnable on demand to us."- Plaintiff 
plied meat until 30th June. The steward 
dissatisfied and repeatedly notified plainth! .f 
his dissatisfaction, but did not imine.li 
stop receiving meat. The supplies contiim ng 
unsatisfactory to the steward, and in i- 
opinion not according to the contract.
tlecided and reported his decision, and tin.......
tract was cancelled whereby the depose 
came forfeited. The defendants had 1 n 
obliged to expend $108 more than the d.-i • it 
in obtaining meat elsewhere.—Held, affirming
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the Queen's Bench, thnt the parties having 
agreed to make the steward the sole judge and 
to abide by his decision, the plaintiff was 
bound by it Further, the evidence shewed 
that the steward’s dissatisfaction was justified 
by the inferiority of the meat supplied, and 
that there was no mala fide* on his part, but 
that lie had acted lion A fide under a reason
able sense of dissatisfaction. Appeal dis 
missed with costs ( Fournier and llenry. ,1,1.. 
dissenting l. Hr own v. I linn, Cass. I fig. (2 
ed.i 140.

13. Rreach—Homage*—Repair* to printing 
pres* ami freight charge*— Leone with iiriri- 
hge of purehaning— IHIatory exception*- Art. 
1.1<). «-*. 7 C. C. /'.] In 1S7S. plaintiffs made 
all agreement with defendant, in the form of 
a lease of a printing press with its appur
tenances for ti months, at a rental of s I titm 
payable in advance, obliging themselves to 
erect the press oil the premises of defendant. 
The lease gave the said lessee the privilege of 
purchasing the press, at the expiration of the 
lease, for .$4.0(10, and provided that failing 
purchase, defendant would deliver the press 
and appurtenances at the expiration of the 
lease in as good order and condition ns the 
same were at the commencement of the lease, 
reasonable wear and tear and accident by 
lire excepted, free of all charges and unbroken, 
free on board in Montreal, with freight paid 
to New York.—Plaintiffs erected a press: de
fendant paid .$1.000. and held the press under 
the lease until its expiration : and then instead 
of returning it continued to use it. Some 
time after the lease terminated, plaintiffs, con- 

ilut defendant had exercised the 
option to purchase took action against de
fendant, with xaixic eonxerratoire for tile pur 
chase price. $4.000.—The defendant pleaded in 
elbrt. "never exercised option to purchase;” 
and that whatever remedy plaintiffs had. they 
had no right to a suit for the price of tin- 
press. as for goods bought and sold. The 
plaintiffs' action was dismissed, and this judg
ment was affirmed by the Court of Review. - 
While this suit was pending, defendant con
tinued to use the press for 17 months, when 
plaintiffs obtained possession under xaixic re- 
eradication, and removed it to New York. On 
arrival it was found to lie in disrepair and 
large expenditure was necessary to put it in the 
condition in which it was at the time that it 
had been leased.— Plaintiffs then sued claim
ing. I. -$2,809.13, value of the use during the 
17 months, at the rate established in the lease 
i s l ,i n NI for <1 months » ; 2.—{f2.WW.13, as dam
ages sustained through the use, employment 
and retention by defendant of the press ami 
its appurtenances, after the expiration of the 
lease ; 3.—$29U.3ô as costs and expenses of 
taking down, packing, loading and removal to 
New York, including freight and charges—De
fendants liled dilatory exceptions tart. 12U. 
*' c. P. i. setting up that plaintiffs were not 
residents and no power of attorney laid lieen 
produced, which were dismissed, and pleas to 
dm merits raising only issues of fact—The 
Superior Court gave plaintiffs .$'2.1100, for 
deterioration and damages, and $100.00 for 
nr i of transport, this judgment being affirm
ed Held, that the judgment appealed from 
shottld Ik- affirmed ( llenry, J.. dissenting >. 
Mullin v. Hue, Cass. Dig. (2 ed. I 210.

11. Itrcach—f'onstruction of railway—Dc- 
Urn-y of bond*—Axxigntncnt of right to re
nier bond* — Special reference -- Appeal to 
Pricy C'oanvil.]—On 31st Oct.. 187(1. A. en

tered into a contract with the (iovernment of 
Nova Scotia for the construction of the 
Eastern Extension Ry. On 20th Dec.. A. 
assigned all his right to said contract to 
appellants, and. on the same day. an agree
ment was made la-tween appellants and the 
Canada Improvement Co., whereby the latter 
undertook to build and equip the Eastern Ex
tension Ry. On 22nd Dec., (i. agreed with 
the Can. Imp. Co. to do the work, for which 
the company agreed to pay per mile $4>00 in 
cash, and $3.700 in lirst mortgage bonds. As 
security for his performance of the agreement,
({. gave to the Can. Imp. Co. a bond, with 
two sureties, in the ta-nul sum of $100.000, 
which bond was afterwards assigned to the 
(iovernment of Nova Scotia. — (1. proc»*edt*d 
with the work according to agreement but the 
mortgage bonds were not delivered as the work 
progressed, and the Can. Imp. Co. represented 
that they could not lie issued at that time. (■., 
therefore, suspended work and took proceed 
ings against the Can. Imp. Co. for breach of 
contract. These proceedings were settled by 
a payment to (I. in cash and notes, and an 
agreement was entered into between the ap
pellants of the lirst part : the Can. Imp. Co. 
of the second part, and (S. of the third part, 
which, after reciting the above facts, pro
vided :—Thnt the Can. Imp. Co. would deliver 
to (i. $MUIUU of lirst mortgage bonds of ap
pellant's company as soon as the same could 
be legally issued, and use every diligence to 
have them issued, and they should, so far 
as the parties of the lirst and second parts 
could make them, !>• ;i lien "ii the Truro and 
I'ietou It ranch Railway, which the (iovern- 
nient of Canada was to hand over to the ap
pellants. upon the Eastern Extension Railway 
and upon the appellant company and its prop
erty rights and privileges set forth in s. 32 of 
its Act of incorporation. That such bonds oi
nt her conveyances, or lieu by which they might 
be secured, should In- fret- from any clauses 
restraining a sale of the property to which 
such lien attached, or in any way impairing 
the remedy of the holders thereof in default 
of payment. That the whole issue of lirst 
mortgage bonds should not exceed $1,200,01H) 
and should bear interest at ('» per cent., and 
that no other security should take precedence 
of the bonds to Ik- given to (J. Rut provision 
might be made for giving cleat titles of the 
company's bonds in the event of their being 
sold, the proceeds to lie secured for the 
hem-lit of the bondholders. That the appel
lants covenanted and guaranteed that the 
bonds would be delivered to (1. as above 
set out. and that they would, if necessary, 
endeavour to procure such legislation as would 
remedy any defects now existing in their 
organization. That the (iovernment of Nova 
Scotia would use all means within its power 
to enforce the delivery of such bonds and 
might refuse government aid to said com
panies. until satisfied that (i.'s right lo re
ceive the said bonds was protected and 
assured. That the contract between the Can. 
Imp. Co and (i. should be cancelled, and the 
bond given by (i. delivered up to him.—On 1st 
Feb., 1879, the appellants entered into an 
agreement with the ( Jovernments of the 
I tomlnlon and of Nova Scotia relinquishing 
their rights to the " I'ictou Rranch Railway." 
mentioned in said agreement, and agreed to 
the repeal of the Act providing for the trans
fer of the same to the appellants, and that it 
should Ik- retained by the Dominion until the 
Eastern Extension Railway to the Strait of 
Canso and the steam ferry across tin* strait 
should be completed, and then transferred to
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the appellants on certain conditions. — <i. 
claimed this to be n breach of agreement, and 
brought action against the appellants and the 
Can. imp. Co., the latter, however, not being 
served with the writ. Defendants pleaded 
that as to .$10,000 of the bonds the plaintiff 
had given an order on the Can. Imp. Co. for 
delivery to the Provincial Secretary of Nova 
Scotia, which had been accepted by the com
pany, and was, in effect, an assignment of that 
portion of the bonds. The evidence of the 
plaintiff on the trial, in regard to such order, 
was that it was given on the condition that 
an order-in-council should be passed by the 
Nova Scotia tiovernment protecting the right 
of the plaintiff to have the said bonds deliver
ed to him. and the bonds given to the Can. 
Imp. Co., as security for the due performance 
by the plaintiff of the work on the Eastern 
Extension Railway, delivered up to plaintiff ; 
and on these conditions being fullillcd the 
plaintiff was to gixe to the tiovernment a 
formal assignment of the said mortgage bonds 
to the extent of $4U,lI0U. but that such condi
tions were never carried out.—The plaintiff 
recovered, and his verdict was affirmed by the 
Supreme Court, whereupon defendants appeal
ed to the Supreme Court of Canada, and, on 
the argument an agreement was entered into 
between the parties, and the tiovernment of 
Nova Scotia, empowering the court to decide 
the case on the merits irrespective of the 
pleadings or any technical defence raised 
thereon, and limiting the amount in question 
to the sum of $40,000, the balance being satis- 
tied by a judgment recovered by (1. against the 
Can. Imp. Co. IIrhl, affirming the judgment 
appealed from (4 Russ. & tiohl. 4Î1U•. that 
the agm-ment entered into by the appellants 
with the < inverti men ts of the Dominion and 
Nova Scotia, was a breach of the agreement 
made between appellants, the Can. Imp. Co. 
and (■. IIclil, also, that the order was given 
on conditions which were never carried out. | 
and was not an assignment of the bonds, and 
therefore <«. was entitled to recover $40.000, 
with interest from the date of the breach of 
agreement—Appeal dismissed with costs. Hali
fax tfc Cape Un ton I'mil tt Itii. Co. v. (Ircgory, 
Cass. Dig. (2 ed.) 727.

I The I’rivy Council refused leave to appeal 
and held that in deciding the case under the 
agreement entered into at the hearing of the 
appeal, the Supreme Court was not acting in 
its ordinary jurisdiction as a court of appeal, 
but under special reference, and even if it 
were open to give leave to appeal, the ques
tions raised were not of sufficient public in
terest to depart from the rule where an appeal 
to the Supreme Court of Canada has failed. 
(11 App. Cas. 22b. l ]

16. Sale of land—Building restriction» — 
Description — Street boundaries — Const ruc- 
tion of covenant.]—The owners of a block of 
land in Toronto, bounded on the north by 
Wellesley Street and west by Sumach Street, 
entered into an agreement with it., whereby 
the latter agreed to purchase a part of said 
block, which was vacant wild land, not divided 
into lots, and containing neither buildings nor 
streets, though a by-law had been passed for 
the construction of a street immediately south' 
of it to be called Amelia Street. The agree
ment contained certain restrictions as to 
buildings to be erect ed on the property pur
chased, which fronted on the two streets north 
and west of it respectively, and the vendors 
agreed to make similar stipulations in any 
sale of land on the south side of Wellesley 
Street, produced. A deed was afterwards

, executed of said land pursuant to the agn-v 
I ment which contained the following covenant. 

" And the grantors covenant with tie
grantees . . that in case they make
of any lots fronting on Wellesley Street m 
Sumach Street on that part of lot 1. in tin- 
City of Toronto, situate on the south side ,,i 
Wellesley Street and east of Sumach St re, 
now owned by them, that they will convey tin 
same subject to the same building agreement 

, or conditions" (as in the agreement i. Tim 
vendors afterwards sold a portion of the re 
mnining land fronting on Amelia Street, and 
one hundred feet east of Sumach Street, and 
the purchaser being about to erect thereon 
building forbidden by the restrictive covenant 
in the deed, It. brought an action against In - 
vendors for breach of said covenant, claiming 
that it extended to the whole block. //././ 
affirming the decision of the Court of Appeal 
<»Wynne, .!.. dissenting, that the covenant ,i 

i eluded all the property south <*' Welleslm 
Street • that the land not being divided into 

| lots any part of it was a portion of a lot -u 
land fronting on Wellesley and 8uiu 
Streets, and so within the purview of the 
deed : and that the vendors could not h.\ 
dividing the property as they saw lit narrov 
the operation and benefit of their own deed 
Per (t wynne, J. The piece of land in quest ion 
did liot front nor abut on either Wellesley or 
Sumach Streets, but on Amelia Street aioi • 
and was not. therefore, literally within tim 
covenant of the vendors. Dumoulin \. Jim 
foot, xxii., 120.

HI. Sale of deals—Contract—Urea eh «/ 
Delivery—Acceptance—Duality— H a riant y ,i> 
to—Damages—Arts. 10',.1. /}?.!. 101)7. c'.|
In a contract for the purchase of deals froi i \ 
by S. et al., merchants in London, it was stipu 
luted, inter alia, as follows : — " Quality 
Sellers guarantee quality to be equal to il,, 
usual Etchemin Stock, and to Ik* marked with 
the 1 leaver Brand.” and the mode of deliver,! 
was f. o. b. vessels at Quebec, and payni* m 
by drafts, payable in London 120 days' -m,, 
from date of shipment. The deals v, ■, 
shipped at tjuebec on board vessels owned I . 
1*. iV Bros., at the request of 1'. \ I' 
intending purchasers of the deals. When 
the deals arrived in London they were h 
speeted by S. ft al„ and found to be of in 
ferior quality, and S. et al., after protestinu 
sold them at reduced rates. In an action in 
damages for breach of contract. Held, re 
versing the judgment of the court below, that 
the delivery was to be at Quebec, subject t.. 
an acceptance in London, and that the pur 
chasers were entitled to recover under the , 
press warranty as to quality, there Imir. 
abundant evidence that the deals were not , 
tile agreed quality. Strong. C.J., and Se.L 
wick, .1.. dissenting. Stewart v. Atkins,m.

17. Principal and agent — Master and ser- 
i rant—Insurance agent—Duty — Appointai• 1
, —Acting for rival company—Divided inter, •/
I —Dismissal.]—To act as agent for a rival in 
| sura nee company is a breach of an instiran ,
! agent’s agreement, "to fullil conscientious 

all the duties assigned to him, and to act con 
1 stantly for the best interest of his employer." 
j and is sufficient justification for his dismissal. 

—Judgment of the Court of Appeal for On
tario (22 Ont. App. It. 4081 affirmed. I.'u• t 
mure v. Canada Accident Assur. Co., xxv„ HIM.

18. Fire insurance—Conditions in policy 
Breach — Maivcr — Recognition of existin'/
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risk after breach — Authority of agent.]—A 
policy of five insurance <m a factory and ma
chinery contained a condition making it void 
if the said property was sold or conveyed, or 
the interest of the parties therein changed. 
Held. a thrilling the judgment appealed from 
181 \ It. Hep. 113 '. that by a chattel mort 
gage given hy the assured on said property 
his interest therein was changed and the policy 
forfeited under said condition. Held, fuvtner. 
that an agent with powers limited to receiving 
and forwarding applications for insurance had 
no authority to waive a forfeiture caused by 
such breach. Torrop v. Imperial Fire Assur. 
Co., xxvi., 585.

111. Agreement in writing — Municipal cor
poration— Waterworks—Frtension of works 
—Repairs—By-law—Resolution — Injunction 
- lligliways and streets—R. 8. (). art. JjJjRô— 

Art. 10.13a. C. C. P.]—By a resolution of the 
t'ouncil of the Town of Chicoutimi, on fitli 
Octolier. 18ÎM». based upon an application 
previously made hy him. L. obtained permis
sion to construct waterworks in the town and 
to lay the necessary pipes in the streets 
wherever lie thought proper, taking his water 
supply from the river Chicoutimi at whatever 
point might be convenient for his purposes, 
upon condition that the works should be com
menced within a certain time, and completed 
in the year 1802. lie constructed a system of 
waterworks, and had it in operation within 
the time prescribed, but the system proving 
insufficient a company was formed in 1805 
under the provisions of it. S. Q„ art. 4485. 
and given authority by by-law to furnish a 
proper water supply to the town, whereupon 
!.. attempted to perfect his system, to alter 
the position of the pi|»es. to construct a reser
voir. and to make new excavations in the 
streets for these purposes without receiving 
any further authority from the council. 
Reid, reversing the judgment appealed from 
(Q. II. 5 Q. it. 5421. Mlwynne. .1.. dissent
ing i. that these were not actually necessary 
repairs but new works, actually part of the 
system required to be completed during the 
year 181*2. and which after that date could not 
lie proceeded with except upon further permis
sion obtained in the usual manner from the 
council of the town.—llehl. further, that the 
resolution and the application upon which it 
was founded constituted a “contract in 
writing," and a “ written agreement" within 
tin* meaning of article lUliiia of the Code of 
civil Procedure of Lower Canada, and viola
tion of its conditions was a sufficient ground 
for injunction to restrain the construction of 
the new works. I ille lie Chicoutimi v. 
Li garé, xxvii., 321).

20. Breach of contract—Fvidencc—Custom 
of traite — Local usage — Homages — 8aIv of 
gonds. | — On appeal, the Supreme Court 
affirmed the judgment of the Court of Queen's 
bench (Q. It. N Q. It. 2211. which held that 
in an action for damages for failure to deli
ver goods at the time specified in a contract, 
a claim for the difference between the pur
chase prices and those at which the goods 
were selling at the time fixed for delivery was 
not too remote. Leygat v. Marsh, xxix.. 730.

21. Public work—Breach of contract—Ap
propriation of land—Homages — Interest.] — 
The Supreme Court affirmed the judgment of 
the Exchequer Court 17 Ex. C. It. 55), Tas
chereau, J., dissenting.—By the judgment ap
pealed from it was held as follows :—“ 1.
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There may he some question as to whether 
Walker v. The London and Aorth Western 
Railway Company t L. It. 1 C. 1*. I>, 518* 
should be accepted as establishing a general 
proposition that if in contracts creating a for
feiture for not proceeding with work at the 
rate required, a time is fixed for its comple
tion, the forfeiture cannot he enforced on ti.e 
ground of delay after that date.—" But at all 
events any notice given after such date to 
determine the contract and enforce the for
feiture must give the contractor a reasonable 
time in which to complete the work, and the 
contractor must, with reference to such 
reasoi able time for completion, make default 
or de'ay in diligently continuing to execute 
or advance the work to the satisfaction of the 
engineer. The engineer is to decide, having 
regard to a time that in the opinion of the 
court is reasonable, and the contractor is to 
have notice of his decision." 2. Where there 
is a breach of contract the damages are to lie 
measured as near as may be by the pro.its the 
contractor would have made by completing the 
contract in a reasonable time." 3. In this 
case the contractor claimed for loss of profits 
in respect of certain extra work not covered 
by the contract. ’ Held, that inasmuch as it 
"'as not possible to say either that the en
gineer would have directed it to be done by 
him hud the work remained in the suppliant's 
hands, or that in case the engineer had done 
so, that he would have fixed a price for it 
from w hich a profit would have been derived, 
it could not be taken into consideration.”—” 4. 
where in such a case the Crown dispossessed 
the contractor of his plant and used it for tin- 
purposes of the completion of the work, the 
contractor was held entitled to recover the 
valut» of such plant as a going concern, that 
is. its value to anyone situated as the con
tractor himself was at the time of the taking 
of the plant. "•>. Where the contractor was 
not allowed interest upon the value of such 
plant, it was held that lie was not to be 
charged with interest upon the balance of the 
purchase price of a portion of the plant which, 
with his consent, the Crown had subsequently 
paid.” The Ring v. Stewurt. xxxii.. 483.

22. A eylect of contractée—Building 
—Liability of owner—Homages.

by-la to

Sec Negligence, 1.

■_3. Aeyhgence—Collision — Action—Join
der of defendants—Company—Limited Habil
ita-— Merchant Shipping Amendment let, 
/-Nfi'2 ( Imp. f—.\ueignt ion of Canadian waters] 
31 I iet. e. J8, s. 13 (H.)—Motion for judg- 
ment—Findings of jury—Weight of eria< nee

Bee Navigation, 2.

24. Breach in assertion of supposed right» 
—O’ o vent men t ru ilwa y.

8cc Tobt, 1.

Breach of covenant for quiet enjoyment 
of leased premises—Bale—Parol agreement— 
.1/isrepresentation.

8ce Deed, 22.

20. Pledge—Deposit with tender—Forfeit
ure—Breach of contract—Municipal corpora
tion—Right of action — Damages—Set-off— 
Restitution of thing pledged.

Scc Pledge, 0.
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2. Cancellation or Con tuait.

27. l{c*ci**ion of agreement—Work and 
labour il""' finding of iurg liccorcrg mi 
com mon count*.]— IMaililiff was employ»'»! I»,v 
defendant under written agreement. not under 
seal, to saw lumber in his mill, of whivli, 
under l lie agreemenl, plaint iff I tail posHessinii 
and charge.— It was <'onten»led on behalf of 
plaintiff at the trial that this agmmient was 
rescinded, and that plaintiff was entitled to 
revoter on the coniuion counts, for tin* work 
actually done up to tin* time of the allege»! 
rescission. The jury found in favour of plain
tiff upon the facts hearing upon the allege»! 
rescission. and the Supreme Court l N S. I re 
fused a new trial I5 Russ. & Ueld. 21811.— it 
was coiiteu<le»l on helialf of plaintiff that I In* 
juilgnii'iit ap|MNil»'il from was »-orrect. hem use 
there was siitlicii'iit evidence to warrant the 
limling that the agreement in i|ii«'stion had 
Ih'i'H rescin<|i'»l. and that defendant agreed to 
pay tin* plaintiff for the work «lone hy the lat
ter up to lIn* time of the rescission.—t >n ap- 
peal to the Supmuc C«iurt of Canada, Ihhl. 
that for lin* misons given hy Rigby. .1., in 
the court hclow. the jlKlginellt should h»‘ 
affirmed t Ritchie C..I . anil .Strong, .1.. dis- 
seutillg. I - - Appeal dismissed with costs. 
Young v. Trace g. Cass. I tig. (2 »*»l. » 117.

28. « 'instruction of contract Construction 
of statute—IJ l ict. c. ISO, *. JD A olive to 
cancel contract- tin* sugglg ah at off for non- 
paginent of t/a* hill on other premise*—Man- 
damn*.] An agiwment to furnish gas con- 
tuined an express provision that either of the 
contracting parties should have the right to 
cancel the contract hy giving twenty-four 
hours' notice in writing. Notices w«>re sent 
in writing lo the cousiiiui'r that his gas wouhl 
he shut off at a certain numhi'r on a sim*t 
named, uiikss he paid arr«-ars of gas hills due 
upon another property. Held, that such no
tices could not lie consuleml as notices given 
miller the contract for the purpos»> of cancel 
ling it. ('adieux v. Montreal Hu* Co., xxviii.,
382.

Note. Uuve to app»*nl to the Privy Coun
cil was granleil i IS!isi A. C. 7IS. and siihse- 
«I lient I y the Sup Cl. division was revers» *d 
1(1811» l A. C. ÔS».]

2». Municipal eor/ioration — II"ah nrork* 
ltc*ei**ion of contrai l \oti ■• I/in. en de
meure—Long u*er -Waiver- I rt. Ittli"! C. C.|

A contrai l for the construction and mnin- 
tciinncc of a system of waterworks rei|iiire»l 
them to h»» completed in a manner satisfactory 
to ilie corporation and allowed the contriu'tors 
thirty «lays after notice to put tin* works in 
satisfactory working oriler. On the expiration 
of the time for the completion of th»‘ works 
tin- corporation servi*»! a protest upon tin* 
«•ontruvtom complaining in general terms of 
tin* iiisullicieiicy anil iinsntisfactory I'otistruc
tion of the works, without specifying pnrticu- 
lar delis ts, hul made use of the works com 
plained of for a hunt nine years when, without 
further notice, action was brought for the re
scission of the contract and forfeiture of tin- 
works under conditions in the contract. Ihld, 
that after the long delay, when the contractors 
could not he replaced in the original position, 
the complaint must Is* deemed to have lieen 
waived hy acceptance and use of the water
works and it would, under the circumstances, 
he ine»|uitahle to rescind the contract. Held. 
further, ihat a notice specifying the particular 
defects to be remedied was a condition prece

dent to action and that the protest in general 
terms was not a sufficient compliance there
with to place the contractors in default. !Joint 
of Richmond v. Lafontaine, xxx., 1ÔÔ.

2!» Contract—Duration—/tight to cancel— 
Itcpugnniit vhiu*e*.\—A contract for supply 
ing light to a hotel contained the following 
provisions: "This contract is to continue in 
force for not less than 2jli consecutive calendar 
months from date of lirst burning, and there 
alter until cancelled (in writingi by one of 
the parties hereto. Special conditions
it any. This contract to remain in force
after the expiniti....... if the said 2lii months for
the term that the party of the second part 
renews his lease for the Russell HouseV AI 
ter the expiration of the ."Hi months the lease 
was renewed for live years longer. Held, re 
versing lln* judgment of the Court of Appeal 
i I <hit. I,. II. 721). that neither of the parlies 
lo till* contract had a right to cancel il against 
llie will of the other during the renewed term 
Ottawa fleet ric Co. V. St. Jaeguc*. xxxi.. Islii.

251. Construction of work*— Deduction* for 
portion* omitted Partial cancellation of con- 
tract I rt*. It tti.'). liiHI r. C.j The prm i 
sums of article Hi»l of the Civil Code ,,f 
Lower Canada do not give the owner of works 
being constructed under a contract at a fixed 
price the power of cancelling the contract m 
pari and maintaining it as to another pari 
the contract must, under that article, lie in 
either cancelled in loto or not at all. I ilh ,/. 
Uaisonneu re v. lia ague Provinciale, xxxiii

252. Stock subscription — Deceit — lllanks 
filled in without con*ent— Drill testimon g

See Company Law, 35.
2521. Subscription for share*—Paine pro*in < 

tn* Misrepresentation - - Concealment Itoini 
fide ntatement*—Action for re*ci**ion inline 

See Company Law, ll.
214. Promoter of comgang— Sale of grope rt g 

bj! Pidm-iurg rchition*hip— A oil-independent 
director* ite*ci**ion.

Sec Company Law. 41.
2l.i. ltc*ri**ion of sale of land fraudulent 

misrepresentation - f. ride nee- Pxiciited con 
tract.

See No. 11». infra.

2hi. Sale hg auction—Agreement a* to till- 
- It reach—ftescission.

Sec Venihim and Virciiaheh, 22.

2»7. Joint stock compang—I lira vire*—Co 
*cnt judgment Action to set aside.

Sec J UNIMENT, 22.

25S. Itcssission of contract—Innocent mi*i 
presentation- -Common error failure of < 
sidération.

See VE.MNIIt AND 1‘I IU IIANEK, 24.

21». Misrepresentation - Artifice Coiisi 
• ration ltc*ci**inn frror notification 
Laches— lYairer.

See VENIN!» AND I'l'ItVlIASEIt. 2ti.

4» Cancellation of insurance policg I'm '
Misrepresentation Wagering /udicg I

dominent- Itetiirn of premiums paid.
See Insurance, Life. 22.
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41. Public work—limiclt of contract Part 
performance— A ppropriation of plant—Dam- 
open—Intercut.

See No. 21. ante.

3. Caiuukhs.

42. (’arriéra of poods - Hill of ludinp ('au
ditions Itailnicnt - Warclioiisenn n l.ialiil- 
it !i for ncfilifuncc — Transit — Connecting 
lines. I One uf tin* conditions in n contract 
to carry goods to I'., a pine*? beyond tin» tor 
minus of tin» comvnny's lino, provided tlmt tin* 
oompany " should not In* responsible for any 
loss, mis-delivery. damage or detention tlmt 
might happen to goods sent liy them, if snoli 
loss, mis-delivery. damage or detention oc
curred after said goods arrived at the stations 
or places on their line nearest to the points or 
places which they xvore consigned to. or beyond 
their said limits." Held, tlmt this condition 
would not relieve the company from liability 
for loss or damage occurring during transit.
■ eu if such loss occurred beyond the limits of 
the company's own line. Held, per Strong and 
Taschereau, .1.1.. that the loss having occurred 
:ifher tlie transit xvas over, and the goods de
livered at I’., and the liability of tli. car
riers having ceased, this condition reduced the 
contract to one of mere bailment as soon as 
the goods xvere delivered, and also exempted 
the company from liability as warehousemen, 
and tlie goods xvere from that time in custody 
of tlie company on whose line IV was situate, 
as bailees for the shipper. ( Fournier and 
tlxvynie, .1.1,. dissenting.I (I. I'. Up. Co. v. 
Uae.i/illan, xvl., 043.

43. Hailira y—Carriage of poods - Cnrriape 
"i er eonnectinp lines- .1 uthority of apent. |-
K . in Itritish Columbia, being about to pur
chase goods from <i. in Ontario, signed, on 
reipiest of tlie freight agent of the Northern 
I'iteilic Itailxvay Company In Itritish Colum- 
bin. a letter to <1. asking him to ship goods 
'ia Orand Trunk Itailxvay and Chicago X \ 
})’ care Northern Pacific Railway at Si Patti. 
This letter was forwarded to the freight agent 
"f the Northern Pacific Railway Company at 
Toronto, xxho sent it to < !.. and wrote to him 
" I enclose you card of advice and if you 
" iil kindly fill it up xx lien you make the siiip-

entl it in .... . I will trace and hurry
them through, and advise you of delixery to 
consignee.” C. shipped the goods as suggested 
in this letter, deliverable to lus oxvn order in 
Hi'iiish Columbia Ihld. allirming the judg- 
ii'eiii appealed from 121 < tnt. App. R. 322 •. 
Hint on arrival of the goods at St. Paul tlie 
Northern Pacific Railway Company xvas 
'""i"d to accept delixery of them for carriage 
to I bit ish Columbia and to expedite such car 
r■ ;i-• : that they xvere in the care of said 
'1 •" :• 111\- from St. Paul to Itritish Columbia:

i the freight agent at Toronto had a lit h- 
"nt\ <o to bind tlie company : and that the 
'"tni'iiny was liable to <; for the value of the 

I which were delivered to Iv at Itritish 
' " inbia without an order from <!.. and not 
pul for. Xorthcrn Pacific Itp. Co. v. tirant. 
xx iv.. 540.

If Itaihran—Cnrriape of poods—Connect 
à"1 ' Special contract— Pire in trareliousc

\ ' i;lipence - Plcadinp.\ Action by S.. 
i i appellants. S. purchased goods to be 

if' ,.|ed. some to < I. 'I' R. Co., and the C. 
*• !*• Co., and other companies, to be. and

I the same xvere, transferred to appellants, for 
I carriage to Merlin, Ont . and delivered to S. 

There xvas also alleged a contract by the ap
pellants for storage and delivery to S. xvlien 

J requested, and lack of proper care whereby 
I the goods xvere lost. The gqods xvere de- 
. stroyed by lire while stored in a building 

owned by the appellants at Merlin. Held, re- 
j versing the Court of Appeal, that as to tlie 

goods delivered to the 11. T. It. Co. to lie trans
ferred to the appellants, if the cause of action 

! was one arising ex delicto it must fail, as the 
I evidence shewed that tlie goods were received 

fiou. the T. It. Co. for carriage under the 
terms of a special contract in the bill and 
shipping note given by tlie li. T. R. Co. to the 
consignors, and if it xvas an action on con
tract it must also fail as the contract under 
which tlie goods xvere received by llie (i. T. 
It. Co. provided that tlie company would 
not lie liable for loss id" goods by lire ; 
that gisais stored should be at sole risk 
of the oxvners : and that tlie provisions should 
apply to and for the benefit of every carrier.

- held, further, that as to tlie goods delixered 
to the companies other than the (f T R. Co. 
to be transferred to the appellants, the latter 
company was liable under the contract for 
storage; t liât the goods xvere in their posses
sion as xvareliousemeii. and the bills of lading 
contained no clause, as did those of the <i. 
T. It. Co . giving subsequent carriers the heue- 

1 lit of their provisions : and that as the two 
courts hcloxx had held that the loss was 

: caused by the negligence of servants of the 
appellants, such liiidiug should not lie inter
fered with. Ihld. also, that as to goods car
ried on a bill of lading issued by the appel
lants, there xvas an express provision that

i owners should incur all risk of loss of g.... Is
in charge of the company as warehousemen 
and that such a condition was reasonable as 
the company only undertakes to warehouse 
goods of necessity and for convenience of ship
pers. hah Urn d It. p. Ifp. t o. v. Sales,

4.T. Sltippinp receipt—Carriers- Limitation 
ni liability IJamuyes \epligcnct Connect
ing lines II ronpful eon version Sale of poods 
for non-payment of freiplit Principal and 
apent I urging terms of contrail. | Cotidi- 

! thaïs in a shipping receipt relieving the ear- 
! tier from liability for loss or damages arising 

out of" the safe keeping and carriage of the 
goods" even though caused by the negligence, 
carelessness or xvant of skill of tlie carrier’s 
oUlcers, servants or workmen, xvithout t lie ac
tual I a it It or prix it v of the carrier, and re
stricting claims to the cash value of the goods 
at the port of shipment do not apply to cases 
xx here tlie goods Intxe been xvrottgfully sold or 
converted by tlie carrier. A shipping receipt 
with terms as a boxe xvas for carriage by the 
defendants' and other connecting lines of 
transportation and made the freight payable 
on delivery of the goods at the point of destin
ation. The defendants had previously made a 
special contract xx ith the plaintiff but delivered 

1 ilie receipt to his agent at the point of sliip- 
j meut with a variation of tlie special terms 

inade with him in respect to all shipments to 
him as consignee during the shipping season 
of IS*.lit. tin* variation being sliexvn by a clause 
stamped across the receipt of xvliich the plain
tiff had no knowledge. One of the shipments 
was sold at an intermediate point mi the line 
of transportation on account of non-payment 
of freight by one of I lie companies in control 
of a connecting line to xvliich the goods laid
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been delivered by the defendants, llcld, that 
the plaintiff's agent at the shipping point had 
no authority, as such, to consent to n varia
tion of the special contract, nor could the car
rier do so by inserting the clause in the re
ceipt without the concurrence of the plaintiff; 
that the sale, so made at the intermediate 
point, afhouuted to a wrongful conversion of 
the goods by the defendants and tlmt they 
were not exempted from liability in respect 
thereof, at their lull value, under the terms of 
the shipping receipt.—As the evidence shewed 
definitely what damages hail been sustained, 
and there being no good reason for remitting 
the case hack for a new trial, the Supreme 
Court of Canada, in reversing the judgment 
appealed from, ordered that the damages 
should be reduced to those proved in respect 
of tin- goods sold and converted. Armour. J.. 
however, was of opinion that the judgment ot 
Craig. J.. at the trial should be restored. 
Wilson \. Canadian Development Co., xxxiii.,

(Leave to appeal to Privy Council granted. 
July. 1U03.]

4ii. Hill of Indian—Printed conditions—Con
dition verbulli/ stated—.1 uthority of agent— 
Until of carriers—'Providing fit and proper 
transportation for perishable freight—".if 
owner's risk ”—Estoppel.

See Cakrieks, 15.

47. Carriage of goods—Forwarding bg con
necting lines—Custody of goods—Xcgligcnvv— 
Bill of lading.

See Carriers, U.

4K. Carriage of baggage—“ Owner's risk " 
—“Against all casualties"—Exemption from 
liability.

See Carriers^ 11.

4SI. Railways—Condition in shipping bill— 
Limitation of liability.

See Railways, 5.

50. Chartered ship—t’erisltable goods—Ship 
disabled by exceptaI perils Transshipment— 
Repairs— Reasonable time—t urrier—Bailee.

Sec SHIPPING, 0.

51. Railway—Carriage of goods — Connect
ing lines—Special contract—Loss by fire in 
tcareliouse—A egligence— Heading.

Sec Railway, 0.

52. Contrait—Against liability for fault of 
servants Charter pint g Hill --/ lading- 
conditions of carriage — Stowage — Fragile 
goods—.\ egligence- .1 //reightmeut.

See Carriers. 10.

53. Carriage of goods—Hill of lading— 
Limitation of time for suit—Damages from 
unseaworthiness—t'(instruction of contract.

Sec Carriers, 13.

4. Conditions.

54. Construction of railway — Condition 
precedent—Certificate of engineer—Want of 
diligence — Laches.]—McC. entered into a 
contract with McG.. the contractor for the 
construction of the North Shore Railway be
tween Montreal and Quebec, to perform works

of construction on a portion of the road, and 
agreed " to keep open at certain times ami 
hours at his own cost and e.\|»ense the main 
line for the passage of traffic or express 
trains run by Melt, without any charge to 
the latter but there was a proviso thaï 
"any time occupied on the road over and 
above xvliat may be required by the horn 
hereinbefore mentioned, or any expense cause 1 
thereby shall be paid by the contractor McC.. 
on a certificate to that effect signed by tli 
superintendent of the contractor."—On act i- n 
for damages caused by the interruption of th 
work by the passing of respondent’s trains 
Held, affirming the judgment appealed fr«,i. 
(14 Rev. «le Leg. 422; 12 Q. L. R. 3731, that 
it was the duty of the plaintiff to get tic 
superintendent's certificate within a reason 
able time, and not having taken any steps t<> 
get it until six years after the superintend 
cut had left defendant's employment, tile fail 
ure to produce such certificate was sufficient 
ground for dismissing the appellant's action. 
McC a iron v. McU retry, xiii., u7S.

55. Bonus by-law — Conditions précédait 
to granting aid — Railway company—Ayn ■ 
meat with, municipal corporation—Perform 
mice of conditions—Damages.]—A municipal 
corporation entered into an agreement with ., 
railway company by which the latter was i
receive a bonus on certain conditions, ot......
which was that the company " should cm 
struct at or near the corner of Colborne and 
William streets (in Toronto) a freight and 
passenger station with all necessary accom 
modation. connected by switches, sidings, or 
otherwise with said road " upon the coûta I 
of the town passing a by-law granting a " 
cessary right of way.—llcld, 1. That 
condition was not complied with by the 
erection of a station building not used, . i 
intended to be used, and tor which proper 
officers, such as station master, ticket agent, 
etc., were not appointed. Strong, J.. disse; 
iug.—2. Per Strong. J., that the eouditmu 
only called for the construction of a build 
ing with the required accommodation aial 
connections, and did not amount to a < > 
liant to run the trains to such station or iimlv 
any other use of it.—3. The words "all m 
cessa ry accommodation." in tin* condition, r 
guired that grounds and yards sufficient 
freight and passenger trame in case the 
tion were used should be provided.- On «■•, I 
division of opinion, the judgment upp<- 
from ( 14 Ont. App. It. ."21 stood affirmed. 
Bickford v. Town of Chatham, xvi., 235.

5«l. Construction of railway — Engimn < 
certificate — Condition precedent. | A -ml,- 
contract for the construction of part ot a 
railway provided that. "The said work s'.r 
in all particulars, be made to conform t 
plans, specifications and directions of the 
party of the second part, and of his engi: 
by whose classifications, measurement' ; I 
calculations, the quantities and amount 
the several kintjs of work performed 
this contract shall lie determined, and 1 
shall have full power t<> reject and < 
all work or materials which, in his opi 1 
do not conform to the spirit of this agree
ment. and who shall decide every qui n 
which may or can arise lietween the tv ' 
relative to the execution thereof, and hi' de
cision shall be conclusive and binding 
both parties hereto. The party of the s* •ml 
part hereby agrees, and binds himself, t it 
upon the certificates of his engineer that the
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work contemplated to bo done under this con- I 
tract lias been fully completed by the party 
of the first part, he will pay said party of 
the first part for the performance of tin- 
same in full for materials and workmanship. 
It is further agreed by the party of the sec
ond iinrt. that estimates shall be made dur
ing the progress of the work on or about the 
first of each month, and that payments shall 
be made by the second party upon the esti
mate and certificate of his engineer, to the 
party of the first part, on or before the 20th 
day of each month, for the amount and value 
of work done, and materials furnished dur
ing the previous month, 10% being de
ducted and retained by the party of the 
second part until the final completion of the 
work embraced in this contract, when all 
sums due the party of the first part sliyll be 
fully paid, and this contract considered can
celled/'—l’pou completion of the contract the 
engineer made a final estimate fixing the value 
of the work done by the sub-contractor at 
$70,142.00, and after deducting the money paid 
to and received by the sub-contractor, and a 
clerical error appearing on the face of the 
certificate, a sum of $4,187.32 remained due 
to the sub-contractor.—In an action by the 
sub-contractor to recover $30,312.12, the Su- 
icrior Court, (affirmed by the Queen’s 
tench), granted the plaintiff $4,187.32 with 

interest and costs, litlil. affirming the judg
ment appealed from, that the estimate as 
given by the engineer was substantially such 
a certificate as the contract contemplated, but 
if not the plaintiff must fail ns a final certi
ficate of the engineer was a condition prece
dent to his right to recover, (luilbault v. 
AlvUrccvy, xviii.. 009.

57. Quebec harbour tcorks — Engineer'» 
certificate—Errora in calculation—Finality— 
llulk suni contract — Extras—Deductions— 
Engineer's powers — Interest.]—In a bulk 
sum contract for various works and materials 
executed, performed and furnished on the 
Quebec harbour works, the contractors were 
allowed by the final certificate of the en
gineers a balance of $52,011. The contract 
contained the ordinary powers given in such 
contracts to the engineers to determine all 
points in dispute by their final certificate. The 
work was completed and accepted by the com
missioners on the 11 tli October, 1882. but the 
certificate was only granted on 4th February, 
1880. In un action by the contractors for 
$181,241 for alleged balance of contract price 
mil extra work; llehl, 1. That the certi
ficate of the engineers was binding on the 
parties and could not he set aside as regards 
any matter coming within the jurisdiction of 
the engineers, but that the engineers had n<* 
right to deduct any sum from the bulk sum 
contract price on account of an alleged er
ror in the calculation of the quantities of 
dredging to be done stated in the specifica
tions and the quantities actually done, and 
therefore the certificate in this case should 
he corrected in that respect.—2. That in
terest should not be computed from an earlier 
date than from the date of the final certifi
cate fixing the amount due to the contractors 
under the contract, viz., 4th February.188(1.

Strong and Gwynne, JJ.. were of opinion 
that the certificate could have been ref mined 
as regards an item for the removal of sand er
roneously paid for to other contractors by the 
commissioners and charged to the plaintiffs. 
Peters v. Quebec Harbour Commissioners,
xlx., 085.

58. Condition precedent — Certificate of 
engineer—statement of claim — Pleading ~ 
.11 Viet. e. l.t. s. IS |/>.I -Lean to amend. | 
—The iietilion alleged that suppliants were 
contractors for the building of section No. 4. 
Intercolonial I tail way, and duly entered upon 
and completed their contract under the Act 
intituled "An Act respecting tin- construc
tion of the Intercolonial Railway," within 
the time, and according to its terms, 
covenants and conditions. That in follow
ing the directions and instructions of 
the commissioners and engineers employed 
and placed in charge of the works, 
which directions and instructions given 
from time to time, as provided by the con
tract. the suppliants were bound to follow, 
and did follow, they performed a large amount 
of extra work not comprised in the contract, 
nor in the data furnished to them at the time 
the contract was entered into, nor in the 
schedules and specifications referred to in the 
contract and connected therewith, and not in
tended to be covered by the lump sum. which 
formed the consideration money of the con
tract. That they were put to great ex|>ons<* 
by delays in preparations by the commission
ers and ongineets. and to great loss and 
damage by reason of changes and alterations 
necessitated by the unskilful manner in which 
the works hail been laid out by the engineers. 
That the suppliants were deceived and mis
led in making their estimates by insufficient 
and erroneous data in the schedule of works 
and quantities prepared and published by the
chief eng....... That ii had not been the
usage, nor was it the intention of the parties, 
to be held to the strict letter of the contract 
when the schedule gave erroneous or insuffi
cient information, entailing extra work which 
could lie performed only with ruinous conse
quences, but they were entitled to be paid for 
such extra work. They set out at length the 
various kinds of extra work done and changes 
made, and prayed for a settlement of ac
counts. that they might be allowed their claim 
for extra work done, for the materials pro
vided by them, for damages resulting from de
fects of plans, specifications and surveys, from 
changes made in location, grade, etc., from 
the negligence and want of -kill of the gov
ernment engineers, and for breach of the con
tract in being prevented from proceeding with 
the work, and that they might be reimbursed 
sums advanced during the progress of the 
work with interest. - The Attornev-fieneral 
demurred on grounds : That it did not ap
pear by the petition that the chief engineer 
of the Intercolonial Railway had certified that 
the work for or on account of which the sup
pliants claimed had been duly executed, or 
that the suppliants were entitled to he paid 
therefor or for any part thereof, nor that 
such certificate had been approved of by the 
commissioners of said railway as required by 
s. 18 of the Act respecting the construction 
of the Intercolonial Railway : that the Crown 
was not responsible for the damages and in
juries mentioned ; that it did not appear by 
the terms of the contract that the commis
sioners or their engineers were under any ob
ligation to lay out work or furnish specifi
cations therefor : that it appeared by the pe
tition that the extra work claimed for was 
done in pursuance of directions given by tin* 
engineers ns provided by the contract, and it 
was not alleged any extra payment was to 
be made therefor; that it was immaterial that 
the schedules of works were defective or er- 

! roneous. because such schedules were not al
leged to have been warranted as accurate, but
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only of probable quant it ion, nn<l the demur
rer denied liability for any of the other mat
ters mentioned in the petition on the ground 
that the contract provided for them, or that 
the work, if done, was not in any way war
ranted by the Crown, or had been done un
der the directions of the engineers acting 
within the contract.— In the Exchequer Court. 
Henry, .1., overruled the demurrer with costs. 
Ihhl 11ml the applicant's petition was too 
indefinite in form, and was insufficient in not 
setting out the contract, and a compliance 
with the requirements of s. 1S of .'11 Viet. c. 
I.'l ll>. ). or satisfactory ground of non-com
pliance with the condition precedent requir
ed by that section. —Appeal allowed. Judg
ment of the Exchequer Court reversed, with 
leave to suppliant (the Crown assenting) to 
amend hie petition, on payment of costs of 
appeal and demurrer, by setting out the con
tract and such averments as lie might be ad
vised. Tin (Jim n v. Siii illi. Cass. I Mg. I - 
ed. i (134.

10. ( 'mnl it ion precede»/ Direction to jnrii 
—Imiilieil pro mi we-— Part performance -Hcnc- 
fit from nolles done.]- In April. 187*2. M. 
gave W. nil order by letter for mill machinery, 
to be put in complete operation to M.'s sat
isfaction in a building to be provided by him. 
All the machinery, with the exception of a 
slab saw. was supplied, and the mill was put 
in ojieration in the summer of 1872. M. found 
fault with the machinery, and after altera
tions and repairs made by \V. in 1ST.'!. M. 
put additional machinerv into the mill and 
worked it until 187.1. when it was destroyed 
by fire. M. had insured the whole machinery, 
including that supplied by W. for $7.7)Hi, the 
additional machinery put in by himself being 
valued at .$‘2.000. and received the benefit of 
the insurance to the full amount of the loss. 
The contract price was $4.2.10. with freight 
and expenses, making in all .$1.7!mi. Some 
payments were made, but M. refusing to pay 
a balance of $1,000, \V. brought an action on 
assumpsit, adding the common counts. At 
the close of plaintiffs' case a nonsuit was 
moved for on the ground that It was a condi
tion precedent to M.'s liability that the work 
should be done to his satisfaction, and plain
tiffs' evidence shewed that M. never was satis
fied. but was always complaining. This being 
overruled. M. undertook to shew that the 
machinery was not as represented, but defec
tive and in many parts laid to lie repaired, and 
that lie laid already paid what it was worth. 
Evidence was given on this issue, and W. en
deavoured to shew that any defect in the 
working of the mill was attributable to the 
shifting of the foundation erected by M.. and 
to the want of skill of the men employed by 
him. The trial judge left it to the jury to 
say whether the machinery was reasonably fit 
and proper for the purpose for which it was 
intended, and if not. directed them that M. 
was only bound to pay as much as it was 
worth. The jury returned a verdict for W. 
for $1X111. having deducted $'2<Hi for defects 
ami $su for machinery not supplied.- A rule 
a if i to set aside the verdict and grant a new 
trial was made absolute by the Supreme Court 
( X. H i ("2 Ihigs. & Bur. 111. on the ground 
that the learned judge should nave directed 
the jury that "the length of time that the de
fendant used the machinery, the complaints 
lie made about it from time to time, and all 
the circumstances connected with it. should 
have been left to the jury, with a direction 
for them to consider whether from the defend

ant's dealings with it they could infer a new 
Implied contract on his part to keep the ma
chinery and pay what it was worth, though 
less than the contract price.” Ilchl. that in 
suing upon this contract it was not necessary 
for the plaintiffs to have averred, as a condi
tion precedent to their right to recover, that 
the work, besides having been skilfully, proper 
l.v. sufficiently and in a workmanlike manner 
executed, was completed to the satisfaction of 
the defendant.— In cases in which something 
has been done under a special contract, but 
not in strict accordance with the terms of the 
contract, although the party cannot recover 
the remuneration stipulated for in the contrai l 
because lie has not done that which was to 
be the consideration of it, still, if the other 
party lias derived any benefit from the work 
done, as it would be unjust to allow him to 
retain that without paying for it. the law 
implies a promise upon his part to pay such a 
remuneration as the benefit conferred upon 
him is reasonably worth. The jury in this 
case having decided upon the evidence that 
the defendant bad derived a greater benefit 
from the work done than was compensated 
by the amount lie had already paid, the plain
tiffs were entitled to retain the benefit of the 
verdict, and the rule granting a new trial 
should lie discharged with costs. Watcroii* 
v. Murruic, Cass. 1 fig. (‘2 ed. ) 138.

(10. ('onilitiuii — Filial certificate of riiffincci
Anteiulcil estimate. |- M< (i, in the written 

agreement for construction of several bridge- 
reserved the option of altering the works and 
terminating the contract at any time upon 
notice and payment for work and material- 
up to the time of notice "on production <d' 
the certificate of the engineer of the -a •: 
Midi, establishing amount due." Midi, act'd 
on his option and on the date of his notice 
bis engineer certified .$14,87*2.1.” to be die 
including the cost of two turn-tables, and 
after deducting a payment on account of 
note for .$M,< M H i. The engineer made another 
estimate, apparently in amendment on sun1 
date, establishing the amount at .$"2*2.1 ill 
without reference to the amount of the not 
Defendant contended the estimates did ii"i 
establish correctly either the amount of work 
done or value of materials furnished, but 
were merely progress estimates and that plan 
tiffs had been fully paid all they were entitled 
to. I'laintiffs recovered $1.1.042.44. the trial 
judge deducting the cost of turn-tables, u 
on appeal the Ijueeii's Bench made a flirt In 
reduction of .$2.(HNI.(Kl for which no estimât.' 
was given.—llclil, affirming the judgment a 
pealed from that the certificate in questi,.. 
was delivered as a filial estimate to shew i 
correct debt due on materials prepared i •> 
the works on which work was stopped b\ i 
fendant. UctJrccvy \. boomer, Cass, D 
<2 ed. » 130.

•11. Petition of r iff ht—.$/» 1 'id. c. 27 I (,> < 
I'inal certificate of cniiineir Pxtrax /’ 
lice as to tih a in liar not set »/».]—-A conn 
entered into between Her Ma jest v the (»u 
in right of the Province of (Juebec. and S. \ 
('ilium for the construction of three depart 
mental buildings at (jueliee, contained 
usual clauses tluil the balance of the conn i t 
price was not payable until a final certil>. 
by the engineer in charge was delivered, slu 
ing the total amount of work done, and 
terials furnished, and the cost of extras 1 
the reduction in the contract price upon >
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n limitions. There was a via use providing for 
the final decision by tin* Commissioner of Pub
lic Works, in matters in dispute upon the tak
ing over or settling for the works. The Com
missioner of Public Works, after hearing the 
parties, gave bis decision that nothing was 
due to the contractors, and the engineer in 
charge, by his final certificate, declared that 
a balance of $.'$1..'!ti was due upon the contract 
price, and iF4‘J.H4 on extras. The suppliants 
l>£ their iietit ion of right claimed inter alia 
$10,01 Ml due on extras. The Crown pleaded 
general denial and payment. The Superior 
Court granted the suppliants $74.'Jti. the 
amount declared to be due under the final cer
tificate of the engineer. On appeal the 
(Queen's I tench increased the amount to $10.- 
IIIS.77. with interest and costs.—Held. rcvers- 

the judgment appealed from, and restor
ing the judgment of the Superior Court, that 
the suppliants were bound by the final certifi
cate given by the engineer under the terms of 
i In* contract.—-/Vr Fournier and Taschereau.

dissenting, that as the final certificate 
had not been set up in the pleadings as a bar 
to the action, and there was an admission of 
record by tin* Crown that the contractor was 
entitled to -<i per cent, commission on extras 
ordered and received, the evidence fully justi* 
til'd the finding of the Court of Queen's Bench 
that the commission of -O per cent, was still 
due and unpaid on $iVi,s:$7.0l.l of said extra 
work. Tin (Juecn v. Vim on, xxiii., (12.

ti‘2. Electric /riunt— Heferenre to experts by 
court-—.\do/it hin of report Ini In 'a court s 
\ppeal on •/neat ion of fact—Arbitration clause 

in contract Hiylit of action.] The Royal 
Klectrio Company having sm*d the City of 
Three Rivers for the contract price of the in- 
•• lallation of a complete electric plant, which, 
under the terms of the contract, was to In* 
pul in operation for at least six weeks before 
payment of tin* price could In* claimed, tin* 
court referred tin* case to experts on the iptes- 
tion whether the contract bail been substan
tially fulfilled, and they found that owing to 
certain defects the contract had not been sat
isfactorily completed. The Su|H*rior Court 
adopted the finding of fact of the experts, 
and dismissed the action. The Court of 
Queen's Bench for Lower Canada (appeal 
-i'le *. on an impeal affirmed the judgment of 
tlie Superior Court.—On an appeal to the 
s 11 >romc Court of Canada : llchl. a Hi ruling the 
i'i.Qieei'ts of the courts below, that il Peing 
fourni that the appellants had not fulfilled 
their contracts within the time s|s*citied. they 
could not m*over. Held, also, that when a
....tract provides iliut no payment shall be
ilue until the work lias been satisfactorily 
1 : leteil n claim for extras, made under the
contract, will not be exigible prior to the com
plot mu of ilie main contract (Jinrre. Whe
ther i right of action exists although a con- 
trnei contains a clause ihut all matters in dis- 
pni" between the parties shall be referred to 
:ir! nation. (Jucha Street Itailiran Com- 
I" \ City of (Jucher I 111 (.». L. R. ."'IIn • 
io!'. i red to. Hoyul Electric Co. v. City of 
Tin.. Hirer», xxiii., 2S1I.

•fc'. C,tnntruction of contract Inconsistent 
" linns - Dismissal of contractor \rchi- 
h /m ire is Xrhitrator Disqualification
T" ihi, bias Hejection of i ridcncc .ludye's 

ii •/ > to ordei of cridcni'c. | \ coo
It 1 ' for tin* construction of a public work 
contained the following clause : "In case the 
w* ih- are not carried on with such expedi-
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ti°n and with such materials and workman
ship as the architect or clerk of the works 
may deem proper the architect shall In* at 
liberty to give tin* contractors ten days' notice 
in writing to supply such additional force or 
material as in the opinion of the said archi
tect is necessary, and if the contractors fail 
to supply the same it shall then be lawful 
for l In* said architect to dismiss the «aid con
tractors and to employ other persons to finish 
the work." The contract also provided that 
" the general conditions are made part of this 
contract (except so far as inconsistent here
with I. in which case the terms of this con
trail shall govern." The first clause in the 
" general conditions" was as follows : In case 
ilu? works from the want of sufficient or pro
per workmen or materials are not proceeding 
with all the necessary despatch, then the 
architect may give ten days' notice to do what 
is necessary, and upon the contractor’s fail
ure to do so. the architect «hall have the power 
at his discretion (with the consent in writing 
of the court bouse committee, or commission 
its (he case may bet. without process or suit 
at law, to take the work or any part thereof 
mentioned in such notice out of the bands of 
the contractors. llchl. Kedgewiek and (lir
ons rd. .1.1.. dissenting, that this last clause 
was Inconsistent with the above clause of the 
contract, and that the latter must govern. 
The architect therefore had power to dismiss 
the contractor without the consent in writing 
of the committee. At the trial, tin* plaintiff 
tendered evidence to shew that the architect 
bad acted maliciously in the rejection of ma
terials. but the trial judge minimi proof to 
lie first adduced tending to shew that the ma
terials bad been wrongfully rejected, reserving 
until that fact should lie established the con
sideration of the question whether malice was 
necessary to lie proved, and if necessary what 
evidence would be sufficient to establish it. 
Fpon this ruling plaintiff declined to offer 
any further evidence, and thereupon judgment 
was entered for the defendants. Ilcld. that 
this ruling did not constitute a rejection, but 
was merely a direction as to the marshalling 
of evidence within the discretion of the trial 
judge. .Vi chin v. City of Toronto, xxv.. â7!l,

•54. Itailci s Coin mon earricru Express 
com fia n y—Itecci fit for money parcel -Condi
tions precedent - Tonnai notice of claim - 
I’hadiny Honey had and récrirai -Syce in I 
ideas. | Where an express company gave a 
receipt for money to Is* forwarded with the 
condition endorsed that the company should 
not Is* liable for any claim in respect of the 
package, unless within sixty days of loss or 
damage a claim should lie made by written 
statement, with a copy of tin* contract an
nexed. ID Id. that the consignor was obliged 
to comply strictly with these terms as a condi
tion precedent to recovery against the express 
company for failure to deliver the parcel to 
the consignee. Hielianlson v. Canada West 
Tanners' Ins. Co. tit; V. (' (’. IV 4.'HH dis
tinguished.- In an action to recover the value 
of the parcel, on the common count for money 
had and received, the plea of "never in
debted." put in issue all material facts neces
sary to establish the plaintiff's right of action. 
Judgment anpealed from i in Man. I. R .'liôi 
reversed. Sort lorn Vitrifie Express Co. v. 
Martin et al., xxvi.. 13Ti.

tSTi. Contract — Subsequent ileal liicansis- 
tent pro r is ion s, \ ( bv agreement of tit It
April. I S'il, agreed to sell to tin* F rie County
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(ins Co., nil his pus grants. Ion ses. and fran
chises. tin1 company agreeing, among other 
things, to “reserve gas enough to supply the 
plant now operated or to In- operated hy them 
on said property." On 20tli April, a deed 
was executed and delivered to the company 
transferring all the lenses and property aiieei- 
fied in said agreement, hut containing no re
servation in favour of C. such as was con
tained therein. The Erie Company, in 18514. 
assigned the property transferred by said deed 
to the Provincial Natural (las and Fuel Co., 
who immediately cut off from the works of (’. 
the supply of gas. and an action was brought 
to prevent such interference.- Iteld. affirming 
the decision of the ( Jourt of Appeal, that ns 
the contract between the parties was embodied 
in the deed subsequently executed the rights 
of the parties were to be determined by the 
latter instrument, and as it contained no re
servation in favour of C. his action could not 
be maintained. Carroll ‘et ai. v. Provincial 
y a lu ml (!as and Fuel Co., xxvi., 181.

00. Resolutory condition—Conditional Kale 
- Arts. .17!). !()l7. .108.1. 208.7. 208!) C. C.— 
IIypothreary creditor -Unpaid vendor—Pro-, 
pert a real ami personal—Immovables Ini desti
nation Movables incorporated with the free
hold— Sen ranee from realty.1 — An action 
was brought by L. to revendicate an engine 
and two boilers under a resolutory condition 
( condition résolutoire » contained in a written 
agreement providing that, until fully paid for. 
they should remain the property of L.. and 
that all payments on account of the price 
should he considered as rent for their use, and 
further that, upon default. L. should have the 
right to resume possession and remove the 
machinery. The machinery in question had 
previously been imbedded in foundations in a 
sawmill which had been sold separately to 
the defendants, and at the time of the agree
ment the boilers were still attached to the 
building, but the engine had been taken out 
and was lying in the mill-yard, outside of the 
building. While in this condition the defend
ants hypothecated the mill property to It., 
and the hypothecs were duly registered. The 
engine was subsequently replaced in the build
ing and used for some time in connection 
with the boilers for the purpose of running 
the mill. The agreement respecting the 
engine and boilers was not registered. It. in
tervened in the action of revendication and 
claimed that the machinery formed part of 
the freehold ami was subject to his hypothecs 
upon the lands .—Held, affirming the judgment 
appealed from ( (j. It. 4 (j. It. 354». that the 
agreement between L. and the defendants 
could not be considered a lease, but was 
rather a sale subject to a resolutory condition 
with a clause of forfeiture us regards the pay
ments made on account. Hut whether the 
agreement was a lease or a sale on condition, 
L. having, as respects the boilers and their 
accessories, consented to their incorporation 
with the immovable, and dealt with them 
while so incorporated, they became immov
ables by destination within the terms of art. 
37ft of the Civil Code, and subject to the duly 
registered hypothecs of the respondent. W'all- 
bridge v. Fa nr ell I 18 Can. S. C. It. 1». fol
lowed. Lai né et ul. v. Hcland, xxvi., 413.

(17. Insurance, life — Conditions and war- 
ran ties—Indorsements on policy—l m ceurate 
statements—Misrepresentations — Lah nt dis
ease—Material facts—Cancellation of policy 
—Return of premium—Statute, constiuction

0f-ÿü Fief. c. 39. s. 33 (Ont.) ]—The pro 
vision of s.-s. 2 of s. 33 of " The Insurant 
Corporations Act, 18ft2,” (Ont.I. limiting cm 
ditions and warranties indorsed on poliei. 
providing for the avoidance of the coni run 
by reason of untrue statements in the apple .< 
lions, to cases where such statements are n, 
terial to the contract, do not require the m> 
tonality of the statements to appear by tie- 
indorsements, but the contract will be avoid, i 
only when such statements may subsequent| 
be judicially found to he material, as provide 
by s.-s. 3.—Misrepresentations upon an appli 
cation for life insurance so found to lie m.i 
terial will avoid the policy notwithstamlin. 
that they may have been made in good fain, 
and in the conscientious belief tlmt tliev w. i. 
true, leaner v. Sun Life Ins. Co. (17 Can 
S. <’. U. 3(14 l followed. Jordan \ Provim n / 
Provident Institution, xxviii., 554.

(18. Fire insurance — Construction of ion 
tract — “ I’ntil” — Condition precedent 
If airer — F.stoppe! — .1 uthority of agent. | 
Certain conditions of a policy of lire insurance 
required proofs, etc., within fourteen dan. 
after the loss, and provided that no claim 
should be payable for a specified time aft 
the loss should have been ascertained and 
proved in accordance with this condition. 
There were two subsequent, clauses providing 
respectively that until such proofs were pi 
•bleed, no money should lie payable by the i 
surer and for forfeiture of all rights of ii., 
insured if the claim should not. for the spa. ■ 
of three months after the occurrence of in 
fire, be in all respects verified in the manner 
aforesaid. Held, reversing the judgment m 
pealed from (31 X. S. Hep. 337». that il 
condition as to the production of proofs with 
in fourteen days was a condition precedm : 
to the liability of I lie insurer : that the for,, 
of the word “until” in the subsequent elan- 
cou Id not give to the omission to prndu. • 
such proofs, within the time specified, id 
effect of postponing recovery merely uni, 
after their production : and that the clause 
to forfeiture after three months did not npp 
to the conditions specially required to lie fui 
filled within any lesser period. Commi t il 
Union Assur. Co. v. Margcson, xxix., (MU

(1ft. Construction of railway—Certificat. ■ 
engineer—Condition precedent.] — Where il 
contract for construction of a railway j ■ 
vided that the work was to be done i,> 
satisfaction of the chief engineer of a rail 
company not a party to such a contract. 
was to be the sole and final arbiter of all 1 
pates between the parties, the contractor 
not bound by such condition when the p.n 
named as arbiter proved to be, in fad. il 
engineer of the other party to the emiti 
Judgment appealed from (2(1 Ont. App li. 
1331 affirmed. Dominion Construct ion 
v. (lood if Co., xxx.. 114.

7<l. Condition as to inspection Sal• 
lumber.]—A contract for the sale of In r 
was made wholly by correspondence, an 
letter which completed the bargain com. 
the following provision : “ The inspecte ’
this lumber to he made after the same is 
ed here” (at Windsor) "by a conqietetii 1 
sped or to lie agreed upon between buyer i 
seller and his inspection to be final." //■' / 
reversing the judgment of the Court of \ 
peal, that it was not essential for the pm •» 
to agree upon an inspector before the in 
lion was begun; and a party chosen In the
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buyer having inspected the lumber and before 
his work was completed the seller having 
agreed to accept him as inspector the contract 
was satisfied anil the inspection final and 
binding on the parties. Thomson v. Mathe- 
*011. xxx., 357.

71. Municipal work—Condition an to sub- 
letting—Vannent of council.]—Where a con
tract with a municipal corporation provides 
that it shall not he sub-let without the consent 
of the corporation it is incumbent on the con
tractor to obtain such consent before sub
letting. and if he fails to do so he cannot 
maintain an action against a proposed sub
contractor for not carrying on the portion of 
the work lie agreed to do. — In an action 
against the subcontractor the latter pleaded 
the want of assent by the council whereupon 
the plaintiff replied that the assent was with
held at the wrongful request and instigation of 
the defendant and in order wrongfully to 
benefit said defendant and enable him. if pos
sible. to repudiate and abandon the contract. 
Issue was joined on this replication. IIchi. 
a (firming the judgment appealed from (27 
Ont. App. K. 135.). that the only issue raised 
by the pleadings was whether or not the de
fendant had wrongfully caused the consent to 
lie withheld and that the plaintiff had failed 
to prove bis case on that issue. Ityan v. 
Willoughby, xxxi., 33.

72. Innurancc agninnt fire — Condition in
policy—Interest of insured Mortgagor us 
miner—Further insurance.]—By a condition 
in a policy of insurance against lire the policy 
was to become void “ if the assured is not the 
sole and unconditional owner of the property 
... or if the interest of the assured in the 
property whether as owner, trustee . . .
mortgagee, lessee, or otherwise is not truly 
stated." Ih Id, that a mortgagor was sole and 
unconditional owner within the terms of said 
condition.—By another condition the policy 
would be avoided if the assured should have 
or obtain other insurance, whether valid or 
not, on the property. The assured applied 
for other insurance but before being notified 
of the acceptance of his application the pre
mises were destroyed by fire. Held, that there 
was no breach of said condition. Commercial 
I nion Assur. Co. v. Temple (211 Can. S. C. 
It. 201! l followed. Western Assur. Co. v. 
V ' mpie, xxxi., 373.

73. Policy of insurance- Building and stork 
separately insured—Indivisibility of contract

I ntinn bra nee on land—Misrepresentation— 
•hi I iet. c. )'i, s. Jli {Out.)—Condition of 
policy.

See Insurance, Fire, 01.
71. Policy of insurance — Conditions—Vo- 

ti<> assignment—Loss payable to creditors 
- /tight of action.

See Insurance, Fire, 17.
7.1. Conditions precedent—Memo on margin 

of policy—Countersignature.
See Insurance, Life, 5.

70. Free booms — Possession—Proprietary 
rights—Conduct of parties.

See Estoppel, 7.
77. Condition as to arbitration—Booming 

« tot logs \ < ot 'site of <i mi ni c tion.
Sec Aruithatioxs, 23.

78. Itaihray company—Carriage of goods— 
Limitation of liability—Itaihray Act, IS,S.S, »,
*¥l (d).

Sec Railway, 5.
70. Debtor and creditor—License to take 

possession—Bond fide opinion us to debtor's 
incapacity—Replevin—Conversion.

Sec Debtor and Creditor, ,10.
80. Marine insurance — Voyage policy — 

“At and from" a port — Construction of 
policy—Usage.

Sec Insurance, Marine, 24.
81. Contract of insurance—Construction— 

Marine insurance -Hoods shipped and insured 
in bulk — Loss of portion — Total or partial

Sec Insurance, Marine. 2.1.
82. Condition in policy of fire insurance— 

Ship insured “while running'' — Variation 
from statutory conditions—Ontario Insurance

I et.
Sec Insurance, Fire, 30.

5. Consideration,
83. Implied agreement—Failure of ennsid- 

eration — Impossibility of performance.]— 
When one contracts to do work for another, 
the preparation for which involves outlay and 
expense, a corresponding agreement, in the 
absence of any express provision, will be im
plied on the part of the |s>rson with whom lie 
contracts to furnish the work : but no such 
implication will be made where, from circum
stances known to, and in the contemplation 
of, both parties at the date of the agreement 
to do the work it Was. and continued to be 
beyond, the power of the liarty to carry out 
such implied agreement, llcnry. .1.. dissent
ing. Judgment appealed from (II <bit. App. 
R. 33V i a Hi rincd. Mehinna v. Mc\am<e. xv., 
311.

81. Condition precedent — Certificuh of 
cnginci r—Progress estimate—Final estimate 
—Fvidrncc.] B. was contractor to build rail
way bridges for M. who reserved the right to 
substitute iron for the wooden superstructures 
of any of them, and by notice to B. to ter
minate the contract at any time, paying plain
tiffs for work done and materials provided up 
to the time of giving notice, "on production 
of the certificate of the engineer of the said" 
defendant "establishing amount due." M. 
acted on this provision with respect to three 
bridges, by notice dated 2nd October. 187.1, 
and bis engineer reported ami certified under 
same date $14.872.13 to be due. including 
$4,100 for iron-work for two turn-tables pur
chased by B. for the work, and deducting pay
ment on account by a note for $n.(MHi. The 
engineer made another estimate, apparently 
in amendment of bis previous one, dated the 
same day. establishing the amount at $22.- 
131.0.1, without reference to the note for 
$8.000.—M. contended that the estimates of 
the engineer did not establish correctly either 
the amount of work done or value of mate
rials but were merely progress estimates to 
enable work to progress generally under the 
contract, until a final examination and ac
ceptance of the works, and that, as a matter 
of fact, the plaintiffs had been fully paid all 
they were entitled to. The Superior Court
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judgment nwarding R. $15,042.44. deducting 
the turn-tahles. was nflirmed by the Queen's 
Rent'll with the exception of n further deduc
tion of $2.<NMS.(Kl for which there appeared .o 
have been no estimate given. Held, affirming 
the judgment appealed from, that the proper 
conclusion from the evidence was. that the 
certificate in quest ion was delivered to It. as 
a final estimate, intending to represent as cor
rect the debt of M. to It. for amount due on 
materials prepared for the bridges, upon 
which work was stopped by defendant. Me- 
(Jreei'H v. Mourner, Cass. Rig. (2 ed. l 130.

8Ô. t'anstruction of agreement—Might of iron 
— Iteinoral of timbre Xi cessarg roati .1 The 
plaint iff was the owner of a farm, of about a 
mile in breadth and five-sixths of a mile in 
length. About two-thirds of the farm was 
heavily wooded, anil the rest of it was cleared 
and cultivated. The defendant became the 
purchaser of the trees and timber upon the 
land under an agreement which provided, 
among other things, that the purchaser should 
have “ full liberty to enter into and upon the 
said lands for the purpose of removing the 
trees and timber, at such times and in such 
manner as lie may think proper." but reserved 
to the plaintiff the full enjoyment of the land 
“ save ami in so far as may be necessary for 
the cutting and removing of the trees ami 
timber." To have removed the timber through 
the wooded land at the time it was removed, 
would have involved an expenditure which 
would have possibly amounted to a sacrifice 
of the greater portion of the timber. Held, 
affirming the judgment appealed from t I'd 
Ont. App. It. 17<$l. that the defendants had 
a right to remove the timber by the most 
direct and available route, provided they acted 
in good faith and not unreasonably, and the 
reservation in favour of the plaintiff did not 
minimize or modify the defendant's right, un
der the general grant of the trees, to remove 
the trees across the cleared land, tiwytine, 
J., dissenting. Stephens v. tlurdon, xxii., til.

81$. ('onstruction of contract—Street rail- 
irag—Terinanent pavements- Arbitration and 
iinard.|—The Toronto St. Ry. Co. was In
corporated in 1St$l. and its franchise was to 
last :tll years, at the expiration of which 
period the city could assume the ownership 
of the railway and property of the company 
<ni payment of the value thereof, to be deter
mined by arbitration. The company was to 
keep the roadway la-tween the rails, and for 
1m inches outside each rail paved and maca
damized and in good repair, using the same 
material as that on the remainder of tin- 
street, hut if a permanent pavement should be 
adopted by the corporation the company was 
not bound to construct a like pavement be
tween the rails, etc., but was only to pay tin- 
cost price of the same, not to exceed a speci
fied sum per yard. The city laid upon cer
tain streets traversed by the company's rail
way permanent pavements of cedar blocks, 
and issued debentures for the whole cost of 
siuh works. A by-law was then passed, 
charging the company with its portion of 
such cost in the manner ami for the period 
that adjacent owners were assessed, under 
the Municipal Act for local improvements. 
The company paid the several rates assessed 
up to tin- year IHSti, but refused to pay for 
subsequent years, on the ground that tin- 
cedar block pavement lm<l proved to Is* bv no 
means permanent, but defective and wholly j 
insufficient for streets upon which the railway

was operated. An action having been brought 
by the city for these rates, it was held tliai 
tin- company was only liable to pay for pei 
main-nt roadways, and a reference was ordered 
to determine, among other things, whetln-r or 
not the pavements laid by the city were per 
main-nt. This reference was not proem-.1,., i 
with, but an agreement was entered into I, 
which all matters in dispute to the end of tin 
year 1KNS were settled, and thereafter the 
company was to pay a specific sum annually 
per mile in lieu of all claims on account, ,,'t 
debentures maturing after that date, and "in 
lieu of the company's liability for constni, 
tion. renewal, maintenance, and repair in i. 
«licet of all the portions of streets occupied 
by the company's track ~n long ae the fra 
cliise of the company to use the said street-; 
noir extends." The agreement provided th.u 
it was not to affect the rights of either parti 
in respect to the arbitration to be had if ti 
city took over the railway, nor any matters 
not specifically dealt with therein, and it \\:l> 
not to have any operation "beyond the pern "I 
over which the aforesaid franchise now ex 
tends." This agreement was ratified by an 
Act of the Legislature passed in ISJMt. \\h;< I, 
also provided for the holding of the said urln 
trillion which Inning been entered upon, the 
city claimed to be paid the rates imposed 
upon the company for construction of p.i 
nmiient pavements for which debentures had 
been issued payable after the termination -,i 
the franchise. The arbitrators having r< 
fused to allow this claim, an action un- 
brought bv the city to recover the said 
amount. Held, iiltirming the decision of tic 
Court of Appeal, that the claim of the . in 
could not be allowed; that the said agreemem 
discharged the company from all liabilin 
respect to construction, renewal, maintenan, 
ami repair of the said streets: and that ti 
clause providing that the agreement should 
not affect tin- rights of the parties in respe. t 
to the arbitration, etc., must be considered m 
have been inserted ex ntajori cantcln aim 
could not do away with the express coni re i 
to relieve the company from liability. II•' 
further, that by an Act passed in ÏS77. and
a by-law made in pursuance thereof, .........
puny was only assessable as for local inipr.n, 
meats, which, by the Municipal Act. const it m 
a lien upon the property assessed, but not i 
personal liability upon the owners or occupa i 
after they have ceased to be such; ther.i 
after the termination of the franchise il 
company would not be liable for these r., 
t'itg of Toronto v. Toronto Street Ifg. t

87. Agreement respecting lands — It 
dories — Referee's decision — liornag< 
Arbitrations Arts. .'Q/-/Q.Î and Id’ll < t 
V. V. /*. |—The owners of contiguous id ■ 
executed a deed for the purpose of sett lit 
boundary line between their lands, tlui-1 
naming a third person to ascertain and 
the true division line upon the ground. ! 
agreeing further to abide by his decision 
accept the line which he might estuhli- 
correct. On the conclusion of the ref. 
operations one of the parties refused to 
eept or act upon his decision, and action >■. 
brought by the other party to have the 
so established declared to be the true I 
dory, ami to revcndicate the strip of 1 
lying upon his side of it.—Held, rev.i 
the judgment of the Court of Queen's R< 
that the agreement thus entered into w a 
contract binding upon the parties to be
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euted between tltem according to the terms 
therein expressed and was not subject to the 
formalities prescribed by the (’ode of Civil 
Procedure relating to arbitrations. il et lue g 
v. Lea mg, xxvii., 545.

88. Co-rclutire agreement* — Illegal con• 
tidcralion — Xullitg — Judicial notice of 
in eu l id it g.

Sec No. 1(13, infra.

0. Crown Contracts—Pcnt.ic Works.

Sit. 1‘uldic work* — claim for extra* — 
Certificate of engineer—Condition precedent—

I Id. r. I! (/>.t iuthoritg to bind the* 
Croira. |—The suppliant contracted with the 
Minister of Public Works, to construct, finish, 
and complete, for $7H.OOO. a deep sea wharf 
at Richmond. X. S.. agreeably to the plans 
and specifications, and under directions of the 
engineer in charge. By the seventh clause of 
contract no extra work could be performed.
unless “ordered in writing by ..........ngineer
in charge before the execution of the work." 
By letter of 20th August. 1870. the Minister 
authorized suppliant to erect a coni floor, for 
the additional sum of $18.4(Mt. and further 
extra work amounting to $2.781, was per
formed under another letter from the depart
ment. i lie work was completed, and on the 
final certificate of the engineer in charge 
WUISl, as the balance due, was paid to sup
pliant. who gave the following receipt, dated 
AtHh April, 187.1: “Received from the In
tercolonial Railway, in full, for all amounts 
against the Government for works under con
tract as follows : " Richmond deep water
wharf, works for storage of coals, works for 
bracing wharf, rebuilding two stone cribs the 
sum of $11.1181,* *’ Suppliant sued for extra 
work alleged not to be covered by this pay
ment, ami for damages caused by deficiency 
in and irregularity of payments.- Held, af
firming judgment of the Exchequer Court 14 
Can. S. ('. It. .HA i that all work performed 
by the suppliant for the Government was 
either contract work within the plans or 
specifications, or extra work within the mean
ing of the seventh clause of the contract ; that 
lie was paid in full the contract price, and 
also the price of all extra work for which 
lie could produce written authority, and that 
the written authority of the engineer and the 
iMiniate of the value of the work are condi
tions precedent to the right of the suppliant 
to recover payment for any other extra work. 
Henry. .!„ dissenting.—Her Ritchie. C.,1., that 
neither tile engineer, nor the clerk of the 
works, nor any subordinate officer in charge 
of any of the works of the Dominion of Can
ada has any power or authority express or 
implied, under the law to bind tin* Crown to 
nn\ contract or expenditure not specially au
thorized by the express terms of the contract 
(h i. entered into between the Crown and the 
contractor according to law. and then only 
in i lie specific manner provided for by the 
express terms of the contract. O'Il rien v. 
The Queen, iv., .12».

• iih Intercolonial Itaihcag — .It Viet. e. 1.1, 
* Certificate of chief engineer—Condition 
in "I dent—Extra*—Tort against tin Croira

1/ isri presentation — Fraudulent misconduct 
ut Crown terrant*—Forfeiture Liquidate,! 
dainnges — Time limit. |— ,1. & S. contracted 
"il' the Intercolonial Railway Commission- 
*Ts in construct and complete section No. 7

I the Intercolonial Railway for a hulk sum of 
$.1.17.7.10. I hiring the progress of the work 
changes were made. The works were suffici- 

I ently completed to allow of rails being laid. 
i and the line opened for traffic on the 11th 
; November. 1870. The total amount paid on j the 10th February. I87.'l. was $.1.17.7.10. the 

amount of the contract. The contractors 
claimed $11(1.403.83 for extra work. etc., he- 

! yoml what was included in their contract. 
The commissioners, on a report from the 
chief engineer, recommended that $31.001.8.1 

1 I less items of $8.300 and $10.3.14.24 t be paid 
i upon full discharge of all claims of every kind 
j or description under the contract. This bal

ance was tendered to suppliants and refused.
I The net it ion of right claimed $121,003.33 
! from the Crown for extras outside of and hc- 
i yoml the written contract, alleging that by 
j orders of the chief engineer additional work 
, and alterations were required, but these orders 

were carried out only on the understanding 
that such additional work and alterations 
should be paid for extra : and further, that 

I they were put to large expense and com
pelled to do much extra work which they were 
entitled to be paid for. in consequence of 

■ misrepresentations in plans and bills of works 
j exhibited at the time of letting.—On the pro- 
I file plan it was stated that best information 

in possession of chief engineer as to probable 
| quantities of the several kinds of work would 
! lie found in schedules. “ but contractors must 
! understand that these quantities are not guar- 
I nnteed :” and in the bill of works an abstract 

of all information in possession of the com- 
j missioners and chief engineer with regard to 

the quantities, it was stated. “ the quantities 
I herein given as ascertained from the beat data 
I obtained are. as far as known, approximately 

accurate, but at the same time they are not 
I warranted as accurate, and no claim of any 
j kind will be allowed, though they may prove 
. to be inaccurate." -The contract provided 

that the price of $.1.17,7.10 should be held to 
1 lie full compensation for all works embraced 
| in. or contemplated by the contract, or which 
j might be required in virtue of any of its pro- 
I visions, or by law. and .that the contractors 

should not, upon any pretext whatever, be 
1 entitled, by reason of any change, alteration 
| or addition made in or to such works, or plans 
I and specification or by reason of the exer

cise of any of the powers vested in tin* 
Governor-in-Council by the " Act respecting 

‘ the construction of the Intercolonial Rail- 
| way." or in the commissioners or engineer, by 
I the contract or by law, to claim or demand 

any further or additional sum for extra work, 
or as damages or otherwise, the contractors 

I thereby expressly waiving and abandoning any 
I such claim or pretension except as provided 
| in the 4th section of the contract, relating to 
j alterations in the grade or line of location :
1 and that the contract and specification should 
! lie in all respects subject to the provisions of 
( the said Act 131 Viet. c. 131. and also, in 

so far as they might lie applicable, to the 
! provisions of " The Railway Act of 18118."— 

The Act. 31 Viet. c. 1.3. s. 01 enacts that no 
I money shall be paid to any contractor until 
j the chief engineer shall have certified that the 
I work, for or on account of which the same 

shall be claimed, lias been duly executed, nor 
until such certificate shall have been approved 
of by the commissioners. No certificate was 
given by the chief engineer of the execution 
of tile work. -Held, by the Kxchequer Court 
of Canada. Ritchie. .1.. that as the contract 
required that any work done on the road must 
be certified to by the chief engineer, until he
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Ro certified and such certificate was approved 
of by the commissioners, the contractors were 
not entitled to lie paid anything : that if the 
work in question was extra work, the con
tractors had hy the contract waived all claim 
for payment for any such work: that if such 
extra work was of a character so peculiar 
and unexpected as to he considered dehorn 
the contract, then there was no such contract 
with the commissioners as would give the 
contractors any legal claim against the 
Crown; the commissioners alone lieing able 
to hind the Crown, and they only as author
ized by statute: that there was no guarantee, 
express or implied, as to the quantities, nor 
any misrepresentations respecting them ; but, 
even if there had been, a petition of right 
will not lie against the Crown for tort, or 
for a claim based on an alleged fraud, im
puting to the Crown fraudulent misconduct 
of its servants.—In the contract it was also 
provided that if the contractors failed to per
form the works within the time agreed upon 
list July, 1871), the contractors would for
feit all money then due and owing to them 
under the terms of the contract and also the 
further sum of 82.000 per week for all the 
time during which said works remained in
complete after that date, by way of liquidated 
damages for such default. The contract was 
not completed till the end of August, 187-. 
IIrid, that if the Crown insisted on a decree 
for the penalties, time being declared the es
sence of the contract, the damages attached, 
ami the Crown was entitled to $2.000 per 
week from the 1st July. 1871. till the end of 
August, 1872, for liquidated damages. Jonc* 
v. The Queen, vii., 570.

01. Liability of tin t'roirn (Quantum 
meruit — l‘et it ion of right — Publie work 
Executory runt met—SI I let. c. 12. in. 7. Hi. 
20 I nuiitliorizid expenditure — Appropria- 
tiiinn.]—\V„ a sculptor, was employed by the 
Dominion (iovernment to prepare plans, 
..... lois, specifications ami designs, for the lay
ing out, improvement and establishment of the 
Parliament Square at Ottawa: he did so. and 
superintended the work and construction of 
improvements for six months. Declaimed $50,- 
<HHt for the value of bis work, -'ll Viet. <•. 12. 
ss. 7 and 1."i provide certain requisites for exe
cutory contracts in writing as to signing, etc., 
to be binding: ami before any expenditure is 
incurred for previous sanction of Parliament, 
except for such repairs ami alterations. Si*o- 
tion 20 requires tenders for all works except 
ill emergency, or where the work could lie 
more expeditiously and economically executed 
hy the nfiiccrs and servants of the department.

Ih id. by the I-'.\chequer Court of Canada. 
Richards. C.J. : That the Crown in this Do
minion cannot lie held responsible under a 
petition of right on an executory contract 
entered into by the Department of Public 
Works for the performance of certain works 
placed b.v law under the control «if tin- de
part mein when the agreement therefor was 
not made in conformity with 21 Viet. c. 12. 
s. 7 : that under s. 15 of said Act. if Parlia
ment has not sanctioned the expenditure, a 
petition «if right will not lie for work done 
for and at the request of the Department of 
Public Works, unless it be for work done in 
connection with repairs and alterations which 
the necessities of the public service demand
ed : ami in this case, if Parliament has made 
appropriations for the works and so sanction
ed the expenditure, and if the work «lone was 
of tin- kind that might properly be executed 
by tin* officers and servants <if the department
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under s. 20, then no written contract would 
be necessary to bind the Crown, and siuqdi 
ant should recover for work so done. lr«,o,/ 
v. Tin Queen, vil., 684.

1)2. Tender — Acceptance — Breach 
Liability of Crown — Parliamentary or it• 
part mental printing — Form of contract.]- 
The clerk of the joint committee on printing, 
advertised for tenders for the printing, fur
nishing the printing papers and the binding 
required for the Parliament of the Domini, i 
of Canada, and suppliants' tender was n 
«■opted by adoption of the committee's report, 
and a contract was executed between the sup 
pliants and the clerk, which was contended i,, 
be acceptance, constituting a contract betw.-. ■ 
suppliants and Her Majesty, entitling them 
to do the whole of the printing required t'.u- 
the Parliament of Canada, and. not having 
been given the same, and they claimed com 
1 M'lisation.—llcld, reversing the Exchequer 
Court, that the Parliamentary printing was 
a matter connected with the internal economy 
of the Senate and House of Commons ov.V 
which the Executive (iovernment had no cm 
irol ; ami that the Crown was no party in 
the contract with the suppliants and could 
not be held responsible for a breach of ii.
32 & 33 Viet. c. 7. provides that printing, 
binding and other like work for the ilcpav 
monts of the Government shall lie done un 
der contracts to lie entered into under auth
ority of the Governor-in-Council after adv. r 
tisement for tenders. Tin* Vnder Secretary 
of State advertised for tenders for the prim 
iug “required by the several department^ "f 
the Government." The suppliants tendered 
with specifications annexed, supplied by the 
Government, containing provisions as in per 
forming the work and giving security. The 
tenders were accepted by the Governor in 
Council, and an indenture exeeut«*d between 
the suppliants anil Her Majesty, by wl 
they agreed to perform “all jobs or lots of 
printing for the several departnn*nts of i !.. 
Government of Canada, of every iliwcripi i .n 
coming within the denomination of «lepari 
mental piinimg, and all the work and - i 
vices connected therewith and appertaining 
thereto, as set forth in ihe spe< ifi< ath n 
nexed, in Riii-h numbers and quantities 
may lie specified in requisitions made from 
time to time by said departments." Part .
the departmental printing having I.... a
toothers, the Huppliants «•In im«‘<l compensai 
contending that they wen* entitled io 
whole of said printing.—llchl. affirming if. 
Exchequer Court il Ex. C. I!. : t« 211. I 
chemin and Gwynne, JJ., dissenting. 1 .i 
having regard to the whole s«-o|ie and m 
of the transaction, the statute, the adxen 
ment, the tender, the acceptance, anil the • 
tract, there was a clear intention shewn il u 
the contractors should have all the prie 
that should be required by the several 
pertinents of the Government, and tli.it i! 
contract was not a unilateral contract l.m i 
binding mutual agreement. The Qw 
MacLean, viii., 2ltt.

03. Breach — Public work—Trannfi r i
Mint by Crown — Evidence—Caneellali 
Right to rniivcr.]- II. ('. X E. conn, 
with Her Majesty for a public work, I
after commencement of the work. ass... d
partners with them In the work, b
others S. X II. (respondents), and on 1 v
June, 1870, the whole contract « u
to S. X It. Oil 25th July. 1870, the nun '
was cancelled by order in-council, on 1 •■
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ground that sntisfnctory progress had not been 
made. On 5th August. 1871». S. & It. notified 
the minister of the transfer made to them. 
On Oth August, the order-in-council was sent 
to H. C. & F. On 14th August an order- 
in cil was passed stating that as tlie
G ment had never assented to the trans-
fe assignment of the contract to S. & It., 
tl itractors should lie notified that tin*
cc t was taken out of their hands and
at d. In consequence S. & It. censed
w uid with the consent of the minister
it their plant and presented a claim for 
di s, and finally II. C. & F. and S. & It.
lil petition of right claiming damages for
In of contract.—The defence set up the 
T a use of the contract which provided
ai assignment of the contract and. in 
ini assignment without consent, enabled 
tl Its to be taken out of the contractor's
In mid means employed to complete them :
at it in such case the contractor should
In o claim for any further payment in
it of the works performed, but remained
Hi or loss by reason of non-completion.
Ii , Exchequer Court, Henry. .1.. found
tl e minister knew that S. & It. were
in s; that he was satisfied to have them
<•< ed with the works; that the depart-
in new S. & It. were carrying on the
w nml that S. & It. had been informed 
hi leput.v minister that all that was neces- 

lie officially recognized as contractors 
w send a letter to the Government from 
II & F.—The suppliants were awarded 
ill s. Held, reversing the judgment ap
is from (1 Ex. ('. It. 370», Fournier 
mi i-nry. .1.1.. dissenting that there was
in enee of a binding assent on the part
ul 'rmvn to an assignment of the contract
t. : It., who. therefore, were not entitled
t. ier. 2. That II. C. & F„ the original
.. tors, by assigning their contract put
it e power of the Government to rescind
il itract absolutely, which was done by
11 er-in-council of the 14th August, ami
11 it factors under the 17th clause could
n iver either for the value of work actu
ally done, the loss of prospective profits, or the 
reduced value of the plant. Queen v. Smith, 
x., 1.

04. Intercolonial It ai hr an—SI \ ict. c. IS, 
«. IS (It.)—Certificate of engineer—Condition 
precedent — Extra work — Forfeiture — 
I''""Itli. | — Suppliants agreed, by contracts 
under seal, dated 25th May, INTO, with the 
Intercolonial Railway Commissioners (au
thorized by 31 Viet. o. 13» to build, construct 
and complete sections three and six of the 
railway for a lump sum for section 3 of 
$ 11.2,444, and for section II of $153,1)411.42. 
In ilie contract it was distinctly understood, 
intended, and agreed that the lump sum should 
he the price of, and be belli to Ih» full compensa
tion for, all works embraced in or contemplated 
hy the contract, or which might be required 
in virtue of any of its provisions or by
laws, and the contractors should not, upon 
any pretext whatever, be entitled, by reason 
of any change, alteration, or addition"made in 
or !.. such works, or in said plans or specifi- 
•a' -.ns, or by reason of tbe exercise of any 

i iIn* powers vested in the Governor in-Coun
cil by the said Act. or in the commissioners 
or engineers by the said contract or by-law, 
to claim or demand any further sum for ex- 
.ia work, or as damages or otherwise, the con
tractors thereby expressly waiving and aban
doning all and every such claim or pretension,

to all intents and purposes whatsoever, except 
as provided in the 4lh section of the contract 
relating to alteration in the grade or line of 
location ; and that the said contract and the 
said specification should be in all respects 
subject to the provisions of 31 Viet. c. 1.3, 
that tlie works embraced in the contracts 
should be fully and entirely complete in every 
particular and given up under liual certificates 
and to the satisfaction of the engineers, on 
1st July. 1871 (time being declared to lie 
material and of the essence of tlie contract », 
nnd in default of such completion contractors 
should forfeit all right, claim, etc., to money 
due or percentage agreed to lie retained, anil 
to pay as liquidated damages $2,000 for each 
and every week for the time the work might 
remain uncompleted ; that the commissioners 
upon giving 7 dear days' notice, if the works 
were not progressing so ns to ensure their 
completion within tlie time stipulated or in 
accordance with tlie contract, had power to 
take the works out of tlie hands of the con
tractors nnd complete the works at their ex
pense ; in such case the contractors were to 
forfeit all right to money due on the works 
and to the percentage retained. Tlie work 
was taken out of the hands of the contractors 
for not having been satisfactorily proceeded 
with.—Held, affirming the judgment of the 
Exchequer Court i I Ex. C. R. 3431, 
Fournier and Henry, J.T.. dissenting, 1st. 
That by their contracts tlie suppliants had 
waived all claim for payment of extra work. 
2nd. That the contractors not having previ
ously obtained, or been entitled to. a certifi
cate from the chief engineer, as provided by 
31 Viet. c. 13. s. IS. for or on account of the 
money which they claimed, the petition of the 
suppliants was properly dismissed. 3rd. Un
der the terms of the contract, the work not 
having been completed within the time stipu
lated, or in accordance with tlie contract, the 
commissioners had the power to take the con
tract out of the hands of tlie contractors and 
charge them with the extra cost of complet
ing the same, lint that in making up that 
amount the court below should have deducted 
the amount awarded for the value of tlie 
plant and materials taken over from the con
tractors by the commissioners. Jtcrlinyuct v. 
Tht Queen, xiii., 23.

1)5. Public work—Extrus—Certificate of en
gineer-—Condition precedent- l rhitration SI 

I ict. e. IS -t'ont*.\- S. made a contract with 
the Minister of I'ublic Works, for the con
struction of a bridge for a lump sum. After 
the completion of the bridge a final estimate 
was given by the chief engin.-or. and payment 
thereof made, but S. preferred a claim for the 
value of work, not included in such final es
timate. alleged to have liven done in the con
struction of the bridge, and caused by changes 
and alterations ordered by tin* chief engineer 
of so radical a nature as to create, according 
to the contention of the claimants, a new con
tract between the parties. Held, reversing the 
judgment appealed from 11 Ex. < '. R. 301), 
Fournier, .1.. dissenting, that tlie engineer 
could not make a new contract binding on the 
Crown; that tlie claim came within the ori
ginal contract ami the provisions thereof 
which made tlie certificate of the engineer 
a condition precedent to recovery, nnd such 
certificate not having been obtained, the claim 
must be dismissed.—The Crown having refer
red the claim to arbitration instead of insist
ing throughout on its strict legal rights, no 
costs were allowed. The Queen v. Starrs, xvii., 
118.

^
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IMS. Public work — Extra* — intercolonial , 
Railway- .11 l ict. c. 11. ss. Hi. 17. IS ami .17 
I ict. c. /.>-—t'hange of chief engineer—Final 
doting certifient! Referenet of rhum Re
port by chief engineer—Approval by commi-s- 
nioncr or mini-sti r Condition precedent. |- In 
1871) M. filed n petition of right for $t$08,(HNt 
for extra work and damages arising out of his 
contract for the construction of sect ion 18 of 
the Intercolonial Railway without having ob
tained a final certificate from F., at the time 
chief engineer. In 1880. F. having resigned. S. 
was appointed chief engineer, investigated re
spondent's claim, and reported a balance in his 
favour of $120.371- Thereupon respondent 
amended his petition and made a special claim 
for the $120.371. alleging that S.'s report was 
a final certificate within the meaning of the 
contract, which question was submitted for 
the opinion of the court by special case. This 
report was never approved of by the commis
sioners nor by the Minister of Railways and
Canale under -".I Viet. c. 13, s. 18. The Ex 
chequer Court (Fournier. J..) held that sup
pliant was entitled to recover on the certi- I 
ficate of S. Held, reversing the judgment ap
pealed from (1 Ex. (’. it. 3211. 1. i>cr Ritchie. 
C.J.. and (iwynne. J.. that the report of S . 
assuming him to have been the chief engineer 
to give the final certificate under the contract, ; 
cannot be construed to he a certificate of the 
chief engineer which does or can entitle the 
contractor in recover any sum as remaining 
due and payable to him under the terms of 
his contract, nor can any legal claim whatever 
against the Government be founded thereon.
2. Per Ritchie. C.J.. that the contractor was 
not entitled to he paid anything until the final 
certificate of the chief engineer was approved 
of by the commissioners or Minister of Rail
ways and Canals, dones v. The (Jincn (7 Can.
S. C. It. B70l followed. 3. Per Patterson, J.. 
that although S. was duly appointed chief en
gineer, and his report may be held to lie the 
final and closing certificate to which suppliant 
was entitled under clause 11 of the contract, 
yet as it is provided by clause 4 that any allow
ance for increased work is to be decided by the 
commissioners and not by the engineer, sup
pliant is not entitled to recover on S.'s cer
tificate.—Per Strong and Taschereau, .1.1..
( dissenting l, that S. was chief engineer and 
ns such had power under clause 11 to deal 
with tlie suppliant’s claim and his report was 
"a final closing certificate " entitling the re
spondent to the amount found by the Ex
chequer Court on the case submitted.—Per 
Strong. Taschereau and Patterson. .1.1., that 
the office of commissioners having been abol
ished by 37 Viet. c. 1.1, and their duties and 
powers transferred generally to the Minister 
of Railways and Canals, the approval of the 
certificate was not a condition precedent to 
entitle the suppliant to claim the amount 
awarded to him by the final certificate of the 
chief engineer. The (J ace it v. Mctlreevy,

97. Contract—Public work—Authority of 
Government engineer to vary terms—Hclay. | 
—Under a contract with the Dominion Gov
ernment for building a bridge, the specification 
of which called for timber of a special kind, 
which the contractor could only procure in 
North Carolina, the Government was not ob
liged. in the absence of a special provision 
therefor, to have such timber inspected at that 
place, and was not bound by the act of the 
Government engineer in agreeing to such in
spection, the contract containing a clause that

no change in its terms would he binding on 
the Crown, unless sanctioned by order-in- 
council.—A provision that the contractor 
should have no claim against the Crown In 
reason of delay in the progress of the work 
arising from the acts of any of Her Majesty’s 
servants, was also an answer to a suit by the 
contractor for damages caused by delay in 
having the timls-r inspected. Mayes v. TF 
(Jucen, xxiii., 4.14.

98. Crown domain— /Imputed territory—/./ 
cense to cut timber—Implied warranty of hilt 
—Breach of contract—l)amagc*.\—The claim 
ant applied to the Government of Canada for 
licenses to cut timber on ten timlier berths, 
situated in the territory lately in dispute be
tween that Government and the Government 
of Ontario. The application was granted on 
the condition that the applicant should pa> 
certain ground-rents and bonuses, make sur 
veys and build a mill. The claimant knew 
of the dispute which was at the time o|ien 
and public, lie paid the rents and bonuses, 
made the surveys and enlarged a mill lie had 
previously built, which was accepted as^quivn 
lent to building a new one. The dispute was 
determined adversely to the Government of 
Canada, at the time six leases or licenses were 
current, and consequently the Government 
could not renew them. The leases were 
granted under ss. 49 and .10 of 40 Viet. c. 17. 
and the regulations made under the Act of 
1879. provided that “ the license may lie n 
newed for another year subject to such revi
sion of the annual rental and royalty to I» 
paid therefor as may be fixed by the Governor 
in-Council."—In a claim for damages by tin- 
licensee : Held, 1. orders-in-council issued 
pursuant to 40 Viet. c. 17. ss. 49 and .10, 
authorizing the Minister of the Interior to 
grant licenses to cut timber did not constitute 
contracts between the Crown and proposed li 
cotisées, such orders-in-council being revocable 
by the Crown until acted upon by the granting 
of licenses under them. 2. The right of re
newal of the licenses was optional with the 
Crown, and the claimant was entitled to re
cover from the Government only the moneys 
paid to them for ground rents and bonuses. 
Butiner v. The Queen. xxiii., 488.

99. Constitutional law—Powers of cr ecu tin
councillors—" Fetter of credit "—Ratification 
by Legislature-Obligations binding on tin pro 
rince—Discretion of the tlorernmcnt as to the 
expenditure—Petition of right — \cgotiahh 
instrument—“Bills of Exchange .let. IS'ln 
—“The Bank Act.” If. -S'. C. c. lit).|—Tin- 
Provincial Secretary of Quebec wrote the foi 
lowing letter to 1)., with the assent of bis 
colleagues, but not being authorized by order 
in-council : “ J'ai l’honneur de vous informer 
que le gouvernement fera voter, dans le budget 
supplémentaire de 1891-92, un item de six 
mille piastres qui vous seront payées in 
médiatement après la session, et cela A titre 
d'accompte sur l'impression de la 'Liste il. 
terres de In Couronne concédées depuis 17H-1 
jusqu'au 31/ décembre 1890,' dont je vous ni 
confié l'impression dans une lettre en date du 
14 janvier, 1891." " Cette somme de six
mille piastres sera payée au porteur de !..
irésente lettre, revêtue de votre endossement." 
>. indorsed the letter to a bank as security 

for advances to enable him to do the work 
Held, affirming the judgment of the Court of 
Queen's Bench, that the letter constituted no 
contract between I), and the Government : tluit 
the Provincial Secretary had no power to bind
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the Crown by his signature to such a docu
ment : and that a subsequent vote of the Ivegis 
lature of a sum of money for printing " liste 
des terres de la Couronne." etc., was not a 
ratification of tin- agreement with !>.. the (Jov- 
ernment not being obliged to expend the money, 
though authorized to do so, and the vote con
taining no reference to the contract with I».. 
nor to the said letter of credit. .laegues-Car- 
tier lianlc v. The Queen, xxv., 84.

100. Publie work—Program estimates—En
gineer'» certificat< He vision by succeeding en
gineer—Action for payment on monthly certi
ficate.]—A contract with the Crown for build
ing locks and other work on a government 
canal provided for monthly payments to the 
contractors of UO per cent, of the value of the 
work done, at the prices named in a schedule 
annexed to the contract, such payments to ne 
made on the certificate of the engineer, ap
proved by the Minister of Kail ways and 
Canals, that the work certified for had been 
executed to his satisfaction, the certificate so 
approved was to be a condition precedent to 
the right of the contractors to the monthly 
payments, and the remaining 111 per cent, of 
the whole of the work was to be retained 
until its final completion ; the engineer was 
to be the sole judge of the work and materials, 
and liis decision on all questions with regard 
thereto, or as to the meaning and intention of 
the contract, was to be final; and he was to 
lie at liberty to make any changes or alter
ations in the work which he should deem ex
pedient. It eld, that though the value of the 
work certified to by the monthly certificates 
was only approximate and subject to revision 
on completion of the whole, yet where the 
engineer in charge bad changed the character 
of a particular class of work, and when com
pleted bad classified it and fixed the value, his 
decision was final and could not be re-opened 
and revised by a succeeding engineer. Held, 
also, that the contractors could proceed by 
action if payment on a monthly certificate was 
withheld, and were not obliged to wait the final 
completion of the work before suing. Judg
ment appealed from (5 Ex. ('. K. llh reversed. 
Murray v. The Queen, xxvi., 203.

101. Contract, construction of — Public 
work*—Arbitra t ion—Progress estim a tes—En-

ncer'i certificate—Approval by In ad of dr- 
yurt ment—Condition precedent.]—The eighth 
and twenty-fifth clauses of the appellant’s con
tract for the construction of certain public- 
works were as follows :—"8. That the engin
eer shall be the sole judge of work and mater
ial in respect of both quantity ai d quality, 
and his decision on all questions in dispute, 
with regard to work or material, or as to the 
meaning or intention of this contract, and the 
plans, specifications, and drawings shall be 
final, and no works or extra or additional 
work or charges shall be deemed to have been

uted, ...... shall the contractor be entitled
to payment for the same, unless the same shall 
have been executed to the satisfaction of the 
engineer, ns evidenced by his certificate in 
writing, which certificate shall be a condition 

•edent to tin- right of the contractor to be 
paid therefor but before the contract was

....I by tin- parties the words “as i<> the
meaning or intention of this contract, and the 
I»!»ns. specifications and drawings " were 
struck out. “25. Cash payments to nliout 
ninety per cent, of the value of the work done, 
approximately made up from returns of pro
gress measurements and computed at the

prices agreed upon or determined under the 
provisions of the contract, will be made to the 
contractor monthly on the written certificate 
of the engineer that the work for. or on ac
count of. which the certificate is granted has 
been duly executed to his satisfaction, and 
stating the value of such work computed as 
above mentioned, and upon approval of such 
certificate by the minister for the time being, 
aud the said certificate and such approval 
thereof shall lie a condition precedent to the 
right of the contractor to lie paid the said 
ninety per cent., or any part thereof." . .
A difference of opinion arose between the con
tractor and the engineers as to the quantity 
of earth in certain embankments which should 
lie paid for at an increased rate as " water
tight " embankment under the provisions of 
the contract and s|iecificntions relating to the 
works, and the claim of the contractor was 
rejected by the engineer, who afterwards, how
ever. after the matter had been referred to the 
Minister of Justice bi the Minister of Hail 
ways and Canals, and an opinion favourable 
to the contention of the contractor given by 
the Minister of Justice, made a certificate up
on a progressive estimate for the amount thus 
in dispute in the usual form, but added after 
his signature the following words:—"Certi
fied as regards item 5 (the item in dispute I, 
in accordance with the letter of Deputy Min
ister of Justice, dated 15th January. 18!Hi." 
The estimate thus certified was forwarded for 
payment, but the Auditor-General refused to 
issue a cheque therefor. Held, reversing the 
judgment appealed from (5 Ex. C. K. 21)31, 
that under the circumstances, of the case the 
certificate sufficiently complied with tin- re
quirements of the twenty-fifth section of the 
contract ; that the decision by the engineer 
rejecting the contractor's claim was not a final 
decision under the eighth clause of the con
tract adjudicating upon a dispute under said 
eighth section, and did not preclude him from 
subsequently granting a valid certificate to 
entitle the contractor to receive payment of 
his claim, and that the certificate given in this 
case whereby the engineer adopted the con
struction placed upon the contract in the legal 
opinion given by the Minister of Justice, was 
properly granted within the meaning of the 
twenty-fifth clause of the contract. Murray 
v. The Queen (2(1 Can. 8. V. It. 2031 dis
cussed and distinguished. Hood win v. Thu 
Queen, xxviii.. 273.

102. Construction of statute—Publie works 
—Ha il ways and canals—H. «N. C, c. 37, s. 23 
— Contracts binding on the Crown — floods 
sold and delivered on verbal order of Crown 
officials—Supplies in excess of tender— Errors 
and omissions in accounts rendered—Findings 
of fact—Interest—Arts. 10(17 A 1077 C. C — 
50 it 51 Met. e. Hi. s. 33.]—The provisions of 
the twenty-third section of the "Act respecting 
the Department of Railways and Canals" (It. 
S. C. e. 37». which require all contracts 
affecting that department to be signed by the 
minister, the deputy minister or some person 
specially authorized, and countersigned by the 
secretary, have reference only to contracts in 
writing made by that department ((}wynne, 
.1.. contra i.—Where goods have been bought 
by and delivered to officers of the Crown for 
public works, under orders verbally given by 
them in the performance of their duties, pay
ment for the same may be recovered from the 
Crown, there being no statute requiring that 
all contracts by the Crown should be in 
writing. (Uwynne and King, JJ., contra».
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Judgment appealed from (d Ex. C. It. HU) 
ullimied. 1 he Queen v. Henderson. xxviii., 
425.

103. Contract binding on tin Crown—Pub
lic work—Formation oj contract—Ratification 
—tin ieh.]—On Nov. 22nd. 1871), the Govern- 
aient < f • 'anadu entered into n contract with 
l'.. by which the latter undertook to do all the 
Government binding for live years from said 
date. The contract was executed under the 
authority of .‘12 iV .'lit Viet. c. 7. s. ti. and on 
Nov. L’ôth. 1871). was assigned to XV.. who per
formed ail the work sent to him up to Dec. 
5th, 1884, when, the term fixed by the con
tract having expired, he received a letter from 
tlie Queen’s Printer, as follows : " 1 am direct
ed by the Honourable, the Secretary of State, 
to inform you that, i lending future arrange
ments, the binding work of the Government 
will be sent to you for execution, under the 
same rates and conditions as under the con
tract which has just expired.” XV. performed 
the work for two years under authority of this 
letter, and then brought an action for the 
profits he would have had on work given to 
other parties during the seven years.—lleld. 
that the letter of the Queen's Printer did not 
constitute a contract binding on the Crown ; 
that the statute authorizing such contract was 
not directory, but limited the power of the 
Queen’s Printer to make a contract, except 
subject to its conditions ; that the contractor 
was chargeable with notice of all statutory 
limitations upon the power of the Queen's 
Printer; and that he could not recover in re
spect of the work done after the original con
tract bad expired < >n Oct. 20th, 1880, an 
order-in-council was passed which recited the 
execution and assignment of the original con
tract, the execution of the work by XX". after 
it expired, and the recommendation of the Sec
retary of State that a formal contract should 
be entered into extending the original con 
tract to Dec. 1st, 1887, and then authorized 
the Secretary of State to enter into such for
mal contract with XX'., but subject to the con
dition that the Government should waive all 
claims for damages by reason of non-execu
tion or_ imperfect execution of the work, and 
that XX'. should waive all claims to damages 
because of the execution of binding work by 
other parties, up to the date of said extension. 
XX'. refused to accept the extension on such 
terms.—held, that XX'. could not rely on the 
order-in-council as a ratification of the con
tract formed by the letter of the Queen’s 
Printer; that the element of constituas en 
ter.s as much into a ratification of a contract 
as into the contract itself ; and XX'. could not 
allege a ratification after expressly repudiating 
its terms and refusing to be bound by it.- 
After an appeal from the final judgment of 
the Exchequer Court was lodged in the 
Supreme Court, the Crown obtained leave to 
appeal from an order of reference to ascertain 
the amount of the suppliant’s damages.—II<1,1. 
that the judge of the Exchequer Court had 
authority to allow the appeal, and it was 
properly before the Supreme Court. Judg
ment appealed from Hi Ex. C. It. 12 i reversed. 
The Queen v. Woodburn. xxix., 112.

on conduct in office of a ir servant
of the Crown, could not r his ser
vices ns such commisse being no
provision for such pay tin eh service
was not rendered in vi • contract
but merely by virtue o Mit under
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pleting all the works set 
the specifications, tunnel 
and other works cornier 
ing and widening of th 
section No. 8 I not othe 
on a date named : ‘‘that 
this contract shall be tak 
each other and to make 
and if it be found ilia 
omitted or misstated w 
the proper performance i 
part of the work content 
will, at their own expel 
its though it had been pro 
that the engineer could, 
during construction, ord 
done or changes to be mt 
or diminish the work t 
tractors to comply with 
meats therefor. By s. 3 
no contract on the part 
be implied from anything 
ed contract or from the i 
at any time. After a po 
been done the < Town a 
of constructing dams con 
tract and adopted a noth 
which was given to othe 
it was completed the su 
tion of right for the pr« 
made hint it been given t< 
ing the judgment of the 
Ex. C. It. 2211, that the 
express covenant by the

u—Yy.
roviiie all 
and com
rred i<> in

iled'fui'1

to explain 
oasis tent ;

the same 
bed and

the con- 

lured thaï

work had

y tli.y O

hl. affirm 

Jve all the
work done to the suppliant and 
hibilrd any implied covenant therefor. Tim 
fore the petition of right was properly d. 
missed. Gilbert Planting it- Dredging i 
'J lie King, xxxiii., 21.

l()ti. Publie work—Paginent of tolls— 
galion binding on the Crown—A egligen 
Imbliv employees.

ticc Action, 109.

107. International railway coiiimissioiit i 
Tender for works—Acceptance binding on 
Crown —• Condition precedent — Il ium 
effect of statute.

ticc Public Wokk, 1.

104. Inquiry as to public matters—Contract 
binding on the Crown — Right of action — 
Quantum meruit — Public officer — Solicitor 
and client—It. .S'. C. ce. 11), //J.]—The judg
ment appealed from (7 Ex. C. It. 351) held 
that a person appointed under It. S. C. c. 115. 
as commissioner to make inquiry and report

108. Contract• Public work Final < 
cate of engineer—Previous decision—A t o 
to follow.

See Res Judicata. 9.

109. Contract—ti hiding on Crown— Yei 
orders — Officials of the Crown — Goods 
and delivered.

Sec Public XX'ohks, 5.
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110. Public work — It reach of contract — 
Part performance—Appropriation of plant— 
I ta m a yen— 1 n teres t.

See No. 21. ante.

7. Demise Clause.
111. Security for debt — Itemise to mort

gagor—t 'olourable Irani - I tint rex*.
See Landlord axd Tenant. 1.

8. Determination.
112. Construction of agreement to discon

tinue business—Determination <of agreement.1 
— It., a manufacturer of glassware, entered 
into a contract with two companies in the 
same trade, by which in consideration of cer
tain quarterly payments, lie agreed to discon
tinue his business for live years. The contract 
provided that if at any time dtiring the five 
years any furnace should be started by other 
parties for the manufacture of glassware, 
either of the said companies could, if it wish
ed. by written notice to IV. terminate the 
agreement “ as on the first day on which glass 
has been made by the said furnace,” and the 
payments to It. should then cease, unless he 
could shew “ that said furnace or furnaces at 
the time said notice was given could not have 
a production of more than one hundred dollars 
per day.—Held, affirming the decision of the 
Court of Review, that under this agreement IV 
was only required to shew that any furnace so 
started did not have an actual output worth 
more than $100 per day on an average for a 
reasonable period, and that the words ** could 
not have a production of more than one hun
dred dollars per day ” did not mean mere capa
city to produce that quantity whether it was 
actually produced or not. Xorth American 
(ila** Co. v. Itnrsulou, xxiv., 400.

113. Contract of hiring—Duration of service
Dismissal — Xotiee.] — Where no time is

limited for the duration of a contract of hiring 
and service, whether or not the hiring is to be 
considered as one for a year is a question of 
fact to be determined according to the circum
stances of the case (24 Ont. App. R. 200, 
affirmed ». Pain v. Anderson, xxviii., 4SI.

114. Agreement in lease—Payments out of 
natal—Determination of contract — Destruc
tion of leased premises—Force majeure.

Sec Lanulohd and Tenant, 5.

115. Public work — llreaeh of contract — 
Part performance— Appropriation of plant— 
Claim for extra*—Damages—Interest.

Sec No. 21, ante.

0. Employers’ Liability.
110. Injury to employee—.4rf. 1UÔ6 C. C.— 

Exoneration from liability—A*. S. C. c. 38, s.
5(1.

Sec Negligence, 210.

10. Executed Contracts.
117. Executed contract — Agreement by 

agent—Authority to bind company—Su6-con-

traetor— Adoption of agreement—Payment* on 
account—Evidence—Question for tin jury 
Corporate seal—Itatifteution ]—An agreement 
for fencing of a railway was as follows :— 
" Memo, of fencing between Muskrat river, 
east, to Renfrew. T. A W. M. to construct 
same next spring for V. < ' R. Co., to he equal 
to 5 boards 0 inches wide, and posts 7 and S 
feet apart, for $1.20 per rod. company to fur
nish cars for lumber." and signed by plaintiffs 
and l*’., who controlled nine-tenths of the 
stock, and publicly appeared and acted as 
manager of the company, although lie was at 
one time contractor for the building of the 
whole railway. T. A W. M. built the fence, 
and the C. C. R. Co. supplied cars as 
agreed and had the benefit of the work. The 
case was tried with a jury and on tin* evidence, 
in answer to questions submitted the jury 
found that T. A W. M., when they contracted, 
considered they were contracting with the com
pany through that there was no evidence 
that the company repudiated the contract till 
the action was brought, that the payments 
made were as of money which the company 
owed, which they were not paying to be charged 
to and a general verdict was found for T. 
A W. M. for $12.2l8,51.—On appeal. ID Id. 
affirming the judgment appealed from i 7 Out. 
App. R. till, i. that it was properly left to tIn
jury to decide whether the work performed, of 
which the company received the benefit, was 
contracted for by the company through the 
instrumentality of or whether they adopted 
and ratified the contract, and that the verdict 
con hi not be set aside on the ground of living 
against the weight of evidence ; (Ritchie, C.J., 
and Taschereau, ,1.. dissenting, on the ground 
that there was no evidence that l'\ had any 
authority to bind the company; that T. A W. 
M. were only sub-contractors, and that there 
was no evidence of ratification. I Held, also, 
that although the contract entered into by !•’. 
for the company was not under aeal, the ac
tion was maintainable. Canada < entrai Eg. 
Co. v. Murray, viii., 313.

(Leave to appeal refused by Privy Coun
cil. 3Uth June, 1883 ; 8 App. Cas. 574.1

118. Corporate seal —Ity-iaic — Executed 
work* — Manitoba Municipal Act. 188Jj. |—A 
corporation is liable on an executed contract 
for the performance of work, within the pur
poses for which it was created, which it has 
adopted and of which it has received the bene
fit. though the contract was not executed un
der its corporate seal, and this applies to 
municipal as well as other corporations. 
Judgment appealed from (U Man. L. R. 88) 
reversed. Ritchie, C.J., and Strong, J., dis
sent ing. Pernardin v. Xorth Dufferin, xix..

110. Executed contract—Sale of land—Re
scission — Fraudulent misrepresentation — 
Evidence.]- Where the court appealed from 
dismissed the plaintiff's bill praying for the 
rescission of an executed contract, Held. 
affirming the judgment appealed from ( 1 Man. 
L. R. 401. i hat a clear case of fraud must 
be established to obtain the rescission of an 
executed contract, and the allegations of fraud 
made by the plaintiff being uncorroborated and 
contradicted in every particular by the de
fendant. neither the court below nor the court 
in appeal would be justified in rescinding the 
contract in question Henry, J., dissenting, 
on the ground that the evidence bore out the 
allegations of fraud. Hutchinson v. Calder, 

1 Cass. Dig. (2 ed.) 785.



CONTRACT. 34-347

121K Rescission—/n nocen t m isreprcacn tat ion 
—Common error — Sale of land—Failure of 
con*idemtion.] — An executed contract for the 
sale of an intercut in land will not be rescinded 
for mere innocent misrepresentation. Hut 
where, by error of both parties and without 
fraud or deceit, there has lieeii a complete 
failure of consideration a court of equity will 
rescind the contract and compel the vendor to 
return the purchase money. Thus where, on 
the sale of a mining claim, it turned out that 
the whole property sold was included in prior 
claims whereby the purchaser got nothing for 
his money the contract was rescinded though 
the vendor acted in good faith and the trans
action was free from fraud. Judgment appeal
ed from ( li H. ('. Hep. 2U51 affirmed. Luh v. 
Pope, xxix., 2111.

121. Sale of patent rights — Executed and 
executory agreements—Specific performance.

Sec Patent of Invention, 4.
122. Municipal by-law—Special a**e**ment* 

—Drainage— Cower* of councils a* to debtor'* 
incapacity—Replevin—l lira vire* revolution* 
—Executed contract.

See Municipal Corporation, DO.

11. Extras.
122. Extra work—I tee i* ion of engineer—In- 

tcrroyatoric*—Fait* et article*—Taking pro 
confevvi*—.lrf. Jdil V. V. F.

Sec Evidence, 100.
124. Sale of land — Representation a* to 

boundaries—Description Executed contract— 
Rescission—Deficiency — Fraud — Compensa-

See Vendor and IT'rciiaser. 21.
120. Publie work—Rrcach of contract— 

Part performance — Appropriation of plant— 
Claim for extras—Damage*—lnten.it.

Sec No. 21, ante.

12. Formation of Contract.
120. Sale of land—Offer to sell—Acceptance 

—Condition —Completion of title — Specific 
performance.]—M. wrote trt 71. as follows:— 
"A. Mc I. agrees to take $2Ô.I H M I for property 
known as McM. block. Terms—one-third 
cash, balance in one year at eight per cent, 
per annum." II. accepted in the following 
terms :—“ I lieg to accept your offer made this 
morning. I will accept the property known 
ns McM. block, being the property on M. 
street, for $20.000, payable one-third cash on 
completion of title, ami balance in one year at 
eight per cent. You will please have papers 
and abstract submitted by your solicitor X. 
F. H., 22 I». block, ns soon as possible, so 
that I may get conveyance and give mortgage." 
Held, reversing the Court of Queen's 1 tench 
for Manitoba. Ritchie. C.J.. and Fournier. J.. 
dissenting, that there was no binding, uncon
ditional acceptance of the offer of sale, and 
therefore no completed contract of sale be
tween the parties, and that specific perform
ance should not lie decreed. McIntyre v. 
Ilood, ix.. 550.

127. Manufacture of patented article*—Sub
stitution of new agreement—Evidence.']—II.

was patentee of a machine called the Windsor 
loom, for making skirtings, etc., and in 188». 
she agreed to supply the company with lb- 
looms. on which t ne y were to manufactuii 
goods and pay a royalty of one cent a square 
yard thereon, the minimum royalty to be sr,o 
a month. The patent was to expire in 1MU 
l'rior to this agreement, in 1882. II. lain 
granted to 1'., the head of the company, 
license to manufacture blankets under nuoth-T 
patent for a like royalty. These agreeim-m- 
were carried out until 1887. In the meant in 
H. had patented another device for mnkii 
blankets, and after some correspondence, ill. 
company agreed to take lioth patents for a 
year, paying therefor a specified royalty, whii h 
II. accepted. At the end of the year l: 
claimed that the original agreement was -i. 
in force and brought action for the royalties 
Held, reversing the Court of Appeal for < ii 
tario, Taschereau, J., dissenting, that the . m 
respondent» and other evidence shewed that 
the agreement made in 1887 was in substim 
lion for and superseded the original agreeim-n: 
and It. had no right to claim any royalty m 
«1er the latter. Penman Manufacturing Co. \

• Itroadheud, xxi., 712.

128. Principal and agent—Sale of lundi 
Authority to deliver deed and receive pa velum 
money—Memo, to agent- \ew ayrctmint 
Right of action.]—W. sold land under power 
of sale, and F. became purchaser, and paid 
ID',? of the price, the balance to be paid in 
notes. Shortly after A. brought a deed to I 
and demanded the notes. The deed was left 
with F. on his delivering to A. a writing 
follows :—“ Received from E. A. a deed given 
by XV. for land bought at auction The
above mentioned deed 1 receive only to lie ex
amined, and if lawfully and properly executed 
to be kept, if not lawfully and properly ex
ecuted to be returned to E. A. When t lé
sa Id deed is lawfully and properly executed t - 
the satisfaction of my attorney. I will pay 
the amount of balance due on said deed, $072, 
provided 1 am given a good warrantee d-- I. 
and the mortgage, which is on record, is pro
perly cancelled if required." The deed was 
not returned to A. and he brought action i li
the $572 —The verdict was for defendant, m 
(1er direction of the judge, and leave reserved 
to plaintiff to move for a verdict in his favour 
for nominal damages, the purchase money h > 
ing in the meantime lieen paid to XV. <>n 
plaintiff moving for such leave the court ---t 
aside the verdict and entered verdict for plain
tiff. IDId. reversing the judgment appealed 
from (ID X. It. Rep. 22». Strong. J.. dis
ing. that the memorandum did not cniistn .- 
a new contract between plaintiff and defendant 
to pay the purchase money to plaintiff, who 
was merely the agent of W.. and therefore 
verdict for defendant should stand. /' r 
Strong, J. That the said writing did cm 
tute a new agreement between the parties. Imt 
that if A. was merely an agent of XX". in tin- 
transaction, he could still sue. as Ids p 
cipal had not interfered.—Appeal allowed v 1 h 
costs. Fawcett v. Anderson, Cass. Id: i2 
ml. i g.

12D. Contract by correspondence—/.- //■ r* 
after closing — Completion of contrail \ 
Where it is sought to establish a contrai l l-v 
correspondence, the whole of the corresp - -I 
once relating to the matter in question vv li 
has passed between the parties must lie 
into consideration : accordingly, where a let
ter written by plaintiff to defendant and re-



349 CONTRACT. 350

plied to by the latter made a complete con
tract, but, before there was any performance 
or breach, other letters passed from which it 
appeared that both parties still treated the 
matter as being in negotiation, it was Held. 
attirining the judgment appealed from (23 X. 
II. Hep. 330», that no binding contract hail 
been concluded, between the parties. - -As the 
rule cm bane had lieen taken for a new trial 
only, the court refused to direct a nonsuit 
ur verdict for the defendant, hut altirmed the 
rule for new trial made in the court below. 
■loues v. lie Wolf, I'ass. Dig. (2 ed.) 707.

130. Correspondence — Carriage of gooil* — 
Trillin port a I ion Co.—Carriage or vr connect ilug 
line*—Hill of lulling.]—Where a court has to 
find a contract in a correspondence, and not 
in one particular note or memorandum form
ally signed, the whole of what has p'asscd be
tween the parties must lie taken into con
sideration. Hussey v. Horne Hague (4 App. 
Vas. 311» followed.—A shipping agent can- 
mil bind his principal by receipt of a bill of 
lading after the vessel containing the goods 
ship|H‘d has sailed, and the bill of lading so re
ceived is not a record of the terms on which 
the goods are shipped.— Where a shipper ac
cepts what purports to lie a bill of lading, 
under circumstances which would lead him 
to infer that it forms a record of the contract 
uf shipment, he cannot usually, in the absence 
of fraud or mistake, escape from its binding 
operation merely upon the ground that he did 
nut read it, but that conclusion does not 
follow where the document is given out of the 
usual course of business and seeks to vary 
terms of a prior mutual assent.—Taschereau, 
.1.. dissented on the ground that the corres
pondence in the case did not contain the con
tract relied on, and that the injury to the 
goods for which the action was brought took 
plan* while they were not under the control 
of the company. Xu rth-icest Tra import at ion 
Co. v. McKenzie, xxv„ 38.

131. Insurance against fire—Mutual ins u r- 
oiire company—.Notier rejecting applieation- 
Stn tu tory conditions—H. X. it. (/.S.S'7 l r. W7

llflircr- Estoppel Evidence,'] II. applied 
to a mutual company for insurance on his 
projierty for four years, giving an undertaking 
to pay the amounts required from time to time 
ami a four months’ note for the first premium. 
He received a receipt beginning as follows : 
" Ucivived from It. an undertaking for the 
sum of $4(i.ô(), being the premium for an 
insurance to ihe extent of $1,000 on the prop
erty described in his application of this date." 
and ilien providing that the company could 
raiuel the contract at any time within fifty 
‘lays bv notice mailed to the applicant, and 
that non-receipt of a policy within the fifty 
•lays, with or without notice, should be abso
lute evidence of rejection of the application. 
Nu notice of rejection was sent to it., and no 
Policy was issued within the said time, which 
expired on March 4th. 1891. On April 17th. 
It. received a letter from the manager ask
ing him to remit funds to pay his note matur
ing on May 1st. lie did so and his letter 
"* remittance crossed another from the man
ager mailed at Owen Sound. April 20th. stat
ing ilie rejection of his application and return- 
ijig ti e undertaking and note. On April 24th 
the insured property was destroyed by fire. 
3. indilied the manager by telegraph, and on 
•Npril 20th the latter wrote returning the 
mom-y remitted by It., who afterwards sent 
it again to the manager, and it was again

returned. It. then brought an action, which 
was dismissed at the hearing, and a new trial 
ordered by the Divisional Court and affirmed 
by the Court of Appeal. llchl. affirming the 
judgment appealed from t'22 Out. App. It. 
081, G Wynne, J., dissenting, that there was a 
valid contract by the company with It. for 
insurance for four years; that the statutory 
conditions in the Ontario Insurance Act (It. 
S. O. | 1887] c. 107 ». governed such contract 
though not in the form of a policy; that if the 
provision as to non-receipt of a policy within 
fifty days was a variation of the statutory 
conditions, it was ineffectual for non-com
pliance with condition 113. requiring varia
tions to lie written in a different coloured ink 
from the real of the document, and if ii had 
been so printed the condition was unreason
able ; and that such provision, though the 
non-receipt of the policy might operate as a 
notice, was inconsistent with condition 1!». 
which provides that notice shall not operate 
until seven days after its receipt, llchl. also, 
that there was some evidence for the jury 
that the company, by demanding and receiving 
payment of the note, had waived the right to 
cancel the contract, and were estopped from 
denying that It. was insured. I tom inion 
Grange Mfitual Eire Assur. Anna. v. If rad t.

132. Eire inn a ranee—Application—Oirncr- 
ship of property insured—Misrepresentation.] 
—A condition indorsed on a policy of insur
ance against lire provided that if the applica
tion for insurance was referred to in the policy 
it would lie considered a part of the contract 
and a warranty by the insured, and that any 
false representation by the assured of the con
dition. situation and occupancy of the prop
erty. or any omission to make known a fact 
material to the risk would avoid the policy. 
In the application for said policy the insured 
stated that he was sole owner of the property 
to be insured, and of the land on which it 
stood, whereas it was. to his knowledge and 
that of the sub-agent who secured the applica
tion, situated upon the public highway. Held, 
reversing the judgment appealed from (34 X. 
It. Hep. 3131. that as the application was 
more than once referred to in the policy it was 
a part of the contract for insurance, and that 
the misrepresentation as to the ownership of 
the land avoided the policy under the above 
condition. Sorte ieh t mon Tire Inn. Co. v. 
Le Hell, xxix., 470.

133. tiffer and acceptance—Telegrams — 
Completion—-Mutualify. | S. a grain merchant 
in Truro, X, S.. telegraphed to a grain 
merchant in Toronto, " Quote bottom prices 
2o to 23 cars, thousand bushels each, white 
oats delivered, basis Truro freight, bagged in 
our bags even four bushels each." ('. replied 
next da.V, "White oats 32 half, Truro, bags 
two cents bushel extra." S. wired same day, 
" How much less can you do mixed oats for? 
Might work white at thirty-two. hut not 
any more. Answer.” ('. answered, "Mixed 
oats scarce but odd cars obtainable half cent 
less. Exporters bidding 23 for white. Highest 
freight. Truro freight two half over Halifax. 
Offer white 32 hulk, 34 half in four bushel 
bags. Truro." Next day S. wired. " 1 confirm 
purchase 20,1 HMl bushels oats, white at thirty- 
two; mixed at thirty-one half, bagged even 
four bushels in my bags. < ’onfirm. May yet 
order five cars more in bulk." and lie'con
firmed it also by letter. ('. answered telegram 
at once. “ Cannot confirm bagged. Am asked
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half a cent for bagging. Hags extra.” S. re
plied. "All right: Hook order. W ill have to 
pay for bugging.'* < '. wired same day. " l oo 
late to-day. Made too many sales already. 
Will try confirm to-morrow.'* On receipt of 
this S." wrote urging action, and next day 
wired. “ Will you continu oats'.' Completed 
sale receipt first telegram yesterday Kxpeet 
you to ship." V. answered next day. ".Mar
ket advanced two cents here since yesterday 
noon. Had oats under offer expecting your 
order until noon yesterday. When you ac
cepted bagged parties demanded half cent for 
bagging. They sold before your second wire 
yesterday. This is why I could not confirm. 
Think advance too sudden to last.” lie wrote 
to S. to the same effect that day. The oats 
were never delivered and S. brought an action 
for damages, lldd. reversing the judgment 
appealed from (33 N S. Hep I71M. that there 
was no completed contract between the parties, 
as they did not come to an understanding in 
respect to some of the material terms. nnd_S. 
could not recover. Cole v. Sumner, xxx., 370.

1.14. Contract by correspondence—Accept* 
un a—Mailing—Indication of place of _pau- 
mi nt—Ih lin rn of goods sold—Arts. X>. fill 
r. C.—Cost Office Act.]—An offer was made 
by letter dated and mailed at Quebec, defend
ant's acceptance being by letter dated and 
mailed at Toronto. In a suit upon the con
tract in the Superior Court at Quebec, defend
ant (served substitutionally ». opposed a judg
ment against him by default by petition in re
vocation of judgment, first by preliminary ex
ception to the jurisdiction of the court over 
the cause of action and then, as incidental 
plaintiff, making a cross-demand for damages 
to be set off against plaintiffs' claim. Held. 
reversing the judgment appealed from (which 
affirmed Q. It. Ill S. C. 1*2). that in the Pro
vince of Quebec, as in the rest of Canada, in 
negotiations carried on by correspondence, it is 
not necessary for the completion of the con
tract that the letter accepting an offer should 
have actually reached the party making it. but 
it is complete on the mailing of such letter 
in the general post-office. Under mood v. Ma
guire (Q. It. tl Q. 13. 237) overruled.—Article 
85 of the Civil Code, as amended by .12 Viet, 
c. 48 (Que.), providing that the indication of 
a place of payment in any note or writing 
should be equivalent to election of domicile at 
the place so indicated, requires that such place 
should be actually designated in the contract. 
Magann v. Auger, xxxi., 180.

I found that the business carried on in M»
' treal was distinct from that carried on in "I 
j ronto, but that at the time the order was 
I defendant believed it was contracting with 

Toronto company, and that there were - 
rounding circumstances to lead to- the Im-Ii-i 
that the business carried on in Montreal 
Toronto were one and the same. He held in 

1 the plaintiffs were bound by the bargain n.
\ihh \\.. and, mi ihe ground that it « 
inconsistent « Ith the \\ ritten agrei mi1 
prove tImt payment u :i' t" be made mhi i 

I than in cash, he received evidence of the ag"
| ment relied on by the defendant. 11 ilsm 
\ Windsor Foundry Co., xxxi., 381.

130. Interim receipt—Insurance against / > 
j —Principal and agent—Lex loci—Lex fori 
! Acts of sub-agent.]—The lex fori must lie p 
j sumeil to lie the law governing a contnn i 

less the lex loci be proved to be différé 
I Canadian Fire Insurance Co. v. Ilobin „ 

xxxi., 488.
; 137. Life insurance—Terms of contrai l
: Dclirery of policy—Payment of premiums. \

A contract of life insurance is complete .
| delivery of the policy to the insured and p.n 

ment of the first premium.— Where (In
sured, being able to read, has had ample •■).- 

! portunity to examine the policy, and not I»- . 
j misled by the company as to its terms nor in 
| dneed not to read it. has neglected to do 
j he cannot, after paying the premium, be heard 

to say that it did not contain the terms a 
j the contract agreed upon. Provident Sar, 

Life Assur. Hoc. v. Mowat, xxxii., 147.

; 138. L ire insurance— I oid policy—Hem nil
| —Mortgage clause.]—By s. It 17 of Tin • he 

tario Insurance Act a mercantile risk - 
only be insured for one year and may lie re 

I in-wed by a renewal receipt instead of a in >\ 
j policy. Held, reversing the judgment of i to- 
J Court of Appeal (3 Ont. L. H. 1271, and i 
j storing that at the trial (32 O. U. 30!"

Girona rd, J.. contra, that the renewal i- not 
I a new contract of insurance. Therefore, w h-1 •
| the original policy was void for nou-disclo-mv 

of prior insurance the renewal was liken:»' 
a nullity though the prior insurance had 
ceased to exist in the interval, iuhl, /«r 
Girouard, .1.. that the renewal was a tn v 
contract which was avoided by non-discl-'-m-- 
of the concealment in the application (» tin- 
original policy. London it- Liverpool tl 
Ins. Co. v. Agricultural Havings d.- Loan t ,

13.1. Contract by agent—Sale of goods— 
Evidence, to vary written instrument—Admis
sion of evidence.]—Plaintiffs carried on busi- 
new at Montreal under the style of “A. EL 
Williams & Co..” anil sued respondent for 
the price of an engine, ordered in writing, and 
other machinery supplied in connection with 
repairs to the foundry, amounting to $495.91. 
The order was given through the plaintiff's 
agent W. The principal defence was that 
the company supposed it was dealing with a 
company carrying on business in Toronto as 
•• The Â. It. Williams Machinery Co ." with 
which it had previous dealings, and xvhich, at 
the time, had in its possession machinery be
longing to defendant of the value of $780 
which it was agreed with W. should be ac
cepted in payment for the machinery ordered. 
The Supreme Court. Gwynne, .1.. dissenting, 
affirmed the judgment appealed from (33 X. 
S. Hep. 211 which had affirmed the decision 
of the trial judge (33 N. S. Hep. 22) who

139. Construction of — Contract—Pole y of 
insurance against fire—Interim receipt In
scription of premises varied by policy.

See Insurance, Fire, 75.

140. Absence of corporate seal—Policy of 
ins u ran ce—Eq u italic rcl icf—Es t op pel.

See Company Law, 28.

141. Incomplete application — r«m‘lhd 
policy—Négligence—Escrow—Conversion.

See Insurance. Marine, 21.

142. Hcsolution of Municipal Counelf Un
law—Agreement under seal—Exccut'O con

gee Municipal Corporation, 108.

143. Time policy — Promissory représenta-

See Insurance, Marine, 14.
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l-i 1. Contract binding on Crown—Breach— 

Ratification.
See No. 103, ante.

145. Municipal bond — Form of contract— 
Statute authority—Construction of statute. 

Sec Municipal Corporation, 84.

140. Specifications for work*—" From " and 
“ to " et recta—Reference to annexed plan— 
Construction of deed.

Sec No. 170, infra.
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13. Guarantee.

147. Action in garantie—Contract—Sub
contract — Legal connection ( count site 1.1 — 
Tin* appellant*, who had a contract with the 
City of Three Rivers, to supply and set up a 
complete electric plant, sub-let to the respond
ents the part of their engagement which re
lated to the Steam engine and boilers. The 
original contract with the City of Three 
Rivers embraced conditions of which the de
fendants had no knowledge, and included the 
supply of other totally different plant from 
that which they subsequently undertook to 
supply to the appellants. The appellants, up
on completion of the works, having sued the 
City of Three Rivers for the agreed contract 
price, the city pleaded that the work was not 
completed, and set up defects in the steam 
engine and boilers, and the appellants there
upon brought an action en garantie simple 
against the respondents. Held, a thrilling the 
judgment of the courts below, that there was 
no legal connexion tconnexitél existing be
tween the contract of the defendant and that 
of the plaintiffs with the City of Three Rivers, 
upon which the principal demand was based, 
and therefore the action en garantie simple 
was properly dismissed. Royal Electric Co. v. 
Leonard, xxiii., lit 18.

148. Construction of agreement — (Juar-

See Guarantee, 1.

149. Principal and surety—(luarantcc bond
hefault of principal—Son-disclosure by cre-

Sec Guarantee, 3.

150. Druinagt—Inter-municipal works — 
< in a runt ee— Continuing liability.

Sec Drainage, 8.

14. Hiring Contracts.

151. Agreement to purchase railway—Hire 
of rolling stock — Appeal—Arbitration and 
award—R. S. O. (/,X77> r. 50. *. IS9—Con
sent reference.]—B., contractor for building 

II,d the E. & H. Ry.. and, practically, owner there-
i of. negotiated with the solicitor of the C. S.

Ry. for the sale to the latter of the E. & II. 
Ity. when built. While negotiations were 

, n,h pending It. went to California, and the agents
who looked after the affairs of the E ik II. 
Itv. in his absence applied to the manager 
of the C. 8. Ry. for some rolling stock to as
sist in construction. The manager of the C. 
8, Ry. was willing to supply the rolling stock 
on ••xeeution of the agreement for sale of the 
road which was communicated to It., who

wrote a letter to the manager in which the 
following passage occurred : "If from any 
cause our dan of handing over the road to 
your company should necessarily fail, you 
may equally depend on living paid full rates 
for the use of engine and cars and any other 
assistance or advantage you may have given 
Mr. Farquier t the agent i,"—The negotiations 
lor the purchase of li.’s railway by the C. S. 
Ry. having fallen through, an action was 
brought by tin* company against IS. and the 
E. ik II. Rv. Co., for the hire of the rolling 
stock which was resisted by It. on two 
grounds, one that the rolling stock was sup
plied in pursuance of the negoiin lions for sale, 
which laid fallen through by no fault of It., and 
the other, that if plaintiffs had any right of 
action it was only against the E. \ II. Ry. 
Co. and not against him.—Ity consent the 
matter was referred to arbitration of a County 
Court Judge, with provision in the submission 
that proceedings should Is- same as on refer
ence by order of court, and that there should 
lie a right of appeal from the award as under
R. S. O. t 1N7Ï i C. :,U. s. IS!*.-- The arbitra
tor gave an award in favour of plaintiff ; the 
Uueeii's I tench Divisional Court held that 
there was no appeal from the award on the 
merits, and as it was regular on its face re
fused to disturb it; the Court of Appeal held 
that there was an appeal on the merits but 
upheld the award. The Supreme Court of 
Canada held, affirming the Court of Appeal, 
that the arbitrator was justified in awarding 
the amount to the plaintiff, and that It. as 
well as the company was liable therefor. Bick
ford v. Canada Southern Ry. Co., xiv., 743.

153. Specific performance — Agreement to 
perform aerrices—Relationship of parties.]— 
M., on his father's death, at the age of three 
years, went to live with his grandfather W. 
who sent him to school until he was sixteen 
years old, and then took him Into his store 
where he continued as the sole clerk for eight 
or nine years, when W. died and M. died a 
few days later. Itoth having died intestate, 
the administratrix of M.'s estate brought an 
action against the representatives of \\\, for 
the value of such services rendered by M . and 
on the trial there was evidence of statements 
made by \V. during the time of such service 
to the effect that if he ( W. * died without 
having made a will M. would have good wages, 
end if lie made a will he would leave the busi
ness and some other property to M. Held. 
reversing the decision appealed from (35 X.
S. Rep. 173*. <»wynne, ,1.. dissenting, that 
there was sufficient evidence of an agreement 
between M. and \\\. that the services of the 
latter were not to be gratuitous, but were to 
be remunerated by payment of wages, or a 
gift by will to overcome the presumption to 
the contrary arising from the fact that W 
stood in loco parentis towards M. There hav
ing been no gift by will the estate of W. was 
therefore liable for the value of the services 
as estimated by the jury. 11 cl hi gait v. Smith 
(31 Can. S. C. R. 263* followed. Murdoch 
v. ll'csf. xxiv., 305.

153. Insurance company — Appointment of 
medical examiner—Breach of contract—Auth
ority of agent.]—The medical staff of the 
Equitable Life Assurance Society at Montreal 
consists of a medical referee, a chief medical 
examiner and two or more alternate medical 
examiners. In 1HSM L. was appointed an al
ternate examiner in pursuance of a suggestion 
to the manager by local agents that it was 
advisable to have a French Canadian on the
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stalT. By his commission L. was entitled to 
the privilege of such examinations as should 
he assigned to him by, or required during the 
absence. disability or unavailability of the 
chief examiner. After !.. had served for four 
years it was found that his methods in hold
ing examinations were not acceptable to ap
'd icants, and he was requested to resign, which 
ie refused to do. and another French Cana

dian was appointed us an additional alternate 
examiner, and most of the applicants there
after went to the hitter. L. then brought an 
action against the company for damages by 
loss of the business and injury to his profes
sional reputation by refusal to employ him. 
claiming that on his appointment the general 
manager had promised him all the examina
tions of French Canadian applicants for in
surance. lie also alleged that he had been 
induced to insure his own life with the com
pany on the understanding that the examina
tion fees would be more than sufficient to pay 
the premiums, and he asked for re-payment 
of amounts paid by him for such insurance. 
Meld, affirming the judgment appealed from 
( t) it. :> <). It. 5iy i. that by the contract 
made with L. the company were only to send 
him such cases as they saw lit. and could dis
miss him or appoint other examiners at their 
pleasure : that the manager had no authority 
to contract with I,, for any employment other 
than that specified in his commission : and 
that lie had no right of action for re-payment 
of his premiums, it being no condition of his 
employment that he should insure his life, and
there i» ing no counei tion between th...... ..tract
for insurance and that for employment. Lu- 
berge v. Eguitablc Life Assur. «Soc., xxiv., 505.

154. Manier and servant—Contract of hir
ing—Duration of service—Evidence—Dimn in
stil—Xot ice.]—Where no time is limited for 
the duration of a contract of hiring and ser
vice. whether or not the hiring is to be consid
ered as one for a year is a question of fact 
to he decided upon the circumstances of the 
case.—A business having been sold, the fore
man. who was engaged for a year, was re
tained in his position by the purchaser. 
On the expiration of his term of service 
no change was made, and he continued 
for a month longer at the same salary, but was 
then informed that if he desired to remain 
his salary would he considerably reduced. 
Having refused to accept the reduced salary 
lie was dismissed, and brought an action for 
damages claiming that his retention for the 
month was a re-engagement for another year 
on the same terms, lit Id. affirming the judg
ment appealed from i -4 Out. App. Jl. -Ill11, 
which reversed Meredith. < ’.J.. 127 <). It. 
305)1. that as it appeared that the foreman 
knew that the business before the sale had 
been losing money and could not b> kept going 
without reductions of expenses and salaries, 
as he had lieen informed that the contracts 
with the employees had not been assumed 
by the purchaser, and ns upon his own evid- 
nnec there was no hiring for any definite 
period, but merely a temporary arrangement, 
until the purchaser should have time to con
sider the changes to be made, the foreman had 
no claim for damages, and his action was 
rightly dismissed. Ha in v. Anderson it Co., 
xxviii., 4SI.

1Ô.-). Jirrach—Measure of damages—Evid
ait ec—Xoticc—Wrongful dismissal.

Sec New Trial, 17.

150. Term of engagement—“ For the sen- 
son"—Dismissal — Itimedy — Action—Mat, 
dam us.

ticc Municipal Corporation, 158.

157. Proprietor of new spa per—Engagement 
of editor—Dismissal—Breach of agreement. 

Sec Master and Servant, 8.

15S. Lease for Mill pears—Contrat innomme 
—L m php te ut is—Bu il-à-ren te.

tiec ItAlLWAYS, 152.

15. Illegal Contracts.

155). I ni possibility of performance — ]'ioln- 
tion of building by-law passed after Contran

Onus of proof.]—The contractors for tin 
erection of a building for W. in St. .|.,hu. 
N. B., claimed W. had prevented their earn 
mg out the contract. The declaration coi, 
tained the common counts, part of the work 
having been performed. By the terms of the 
contract the building, when erected, would 
not have conformed to the provisions of tin- 
city by-law, under 41 Viet. e. 7 I N.B. i. passed 
two days after the contract was signed.—The 
plaintiffs were nonsuited, and the Supivm- 
Court (N.B.) refused to set the nonsuit aside 
Meld, Henry, J., dissenting, that the by-law 
made the contract illegal, and, therefore, tin- 
plaintiffs could not recover. Walker v. I Ie 
iLilian (6 Can, 8. C. R. 241), followed. 
Per Henry, J., that the erection of the build 
ing would not, so far us the evidence shewed, 
be a violation of the by-law and therefore 
the nonsuit should be set aside and a new 
trial ordered. Spears v. Walker, xi., lid.

100. Bond—Illegal consideration—Stifling 
prosecution.]—Iu an action on a bond exe
cuted by J. to secure a debt of L. to the bank 
the evidence shewed that L„ who had married 
an adopted daughter of J., was agent of the 
bank, and, having embezzled the bank fund 
the bond was given in consideration of an 
agreement not to prosecute. //</</, affirming 
the judgment appealed from (23 N. S. li<-p. 
302), that the consideration for the bond was 
illegal and J. was not liable thereon. People- 
Bank of Halifax v. Johnson, xx., 541.

101. Conveyance—Illegal or immoral cm 
sidération—Intention of grantor —■ Churn- hr 
of granit e — Pleading. \ A contra 
transfer of property with intent by the trails 
feror, and for the purpose, that it will be ap
plied by the transferee to the accomplishment 
of an illegal or immoral purpose is void and 
cannot be enforced ; but mere knowledge ..f 
the transferor of the intention of the train
férée so to apply it will not void the conn 
unless, from the particular nature of the iu->- 
perty, at\d the character and occupation of tin- 
transferee, a just inference can be drawn that 
the transferor must also have so intended. 
Judgment of the Court of Appeal (20 « im. 
App. li. 15)81 affirmed, Taschereau, J.. 
senting. Clark v. ilayur. xxii., 510.

102. Immoral consideration—Trust //»- 
band and wife—Evidence—Lien for costs. \
Action for money claimed as a proport ..........
sums received by a solicitor for stifling pro
ceedings involving publicity in connn -u 
with a divorce suit by plaintiff's hush md 
against her. The defendant held part of tin- 
money for his costs in the divorce suit and



357 CONTRACT. 358

divided the balance according to an agreement 
between him and the husband and wife. The 
Supreme Court (X.S. ). decided that it could 
not lend assistance in the enforcement of the 
immoral agreement, vacated the judgment of 
the trial court, McDonald, C.J., holding that 
there was a cause of action but that the evi
dence was insufficient to justify a verdict for 
plaintiff, and dismissed the plaintiff’s action 
with costs (ill X. S. ltep. 4201. The Su
preme Court <>f Canada agreed with the trial 
judge that the evidence was insufficient and 
dismissed an appeal with costs. Huron v. 
Tremaine, xxix., 445.

Hi3. Constitutional hue—Legislative goner» 
—B. N. A. Act, 1SU7—Criminal Code, I•'>!).!— 
It. ti. V. c. JÔU—It. ti. Q. art. SJJU—.iJ I id. 
e. Jli (Que.)—Lottery—Indictable offences— 
Contract—llhyul consideration — Co-n lativc 
inurement—A till it u—Invalidity judicially no- 
t red—Arts. U. I). OSH, ilOO V. C.|—The Pro
vincial Legislatures have no jurisdiction to 
permit the operation of lotteries forbidden by 
the criminal statutes of Canada.—A contract 
in connection with a scheme for the operation 
nf a lottery forbidden by the criminal statutes 
of Canada is unlawful and cannot be enforced 
iu a court of justice.—The illegality which 
vitiates such a contract cannot be waived or 
condoned by the conduct or pleas of the party 
agaiUBt whom it i> asserted, and it is the 
duty of the courts, ex mero mold, to notice 
the nullity of such contracts at any stage of 
the case and without pleading.--Ter <limitavd, 
,1. t dissenting i. In Canada, before t In
criminai Code, 1802, lotteries were mere of
fences or contraventions and not crimes, and 
consequently the Act of the Quebec Legisla
ture was constitutional. L'Association tit. 
Jean-liaptislc v. Brault, xxx., 508.

1(14. Prohibited contract Penal slotuU 
Anility—lia il tea y director—Partnership nit It 
i‘in tract or—Action.)—On appeal the Supreme 
Court affirmed the judgment of the Court of 
Queen’s Pencil ( Q. It. 8 Q. 13. 5551, by which 
it was held that where a contract is prohibited 
by statute, such a contract is void, although 
the statute may not actually declare its 
nullity but merely imposes a penalty on the 
offender, and that where the president of a 
railway company secretly entered into a part
nership with contractors for the construction 
of the road, he could not maintain an action 
against his partners to enforce his agreement 
with them. Macdonald v. Itiordon, xxx., Oil).

1115. tnlawful consideration—Répétition de 
l'indu—Account—Public policy—Monopoly— 
Trade combination—Conspiracy—Malum pro
hibitum—Malum in sc—Interest on advances 
—Foreign laics—Arts. Util), 1000, 1001, ID77, 
..'/Ns V. V.—Matti es judicially noticed. |—In 
an action to recover advances with interest 
under an agreement in respect to the manu
facture of binder twine at the Central Prison 
at Toronto, the defence was the general issue, 
breach of contract and an incidental demand 
of damages for the breach. The judgment ap
pealed from maintained the action and dis
miss,,! the incidental demand, giving plaintiffs 
interest according to the terms of the contract. 
IL Id, per Sodgewick. King an.I (iirmtard, .1.1.. 
that the evidence disclosed a conspiracy anil 
that, although under the provisions of the 
Civil Code the moneys so advanced could be 
recovered back, yet no interest before action 
could lx- allowed thereon, as the law merely 
requires that the parties should be replaced 
iu the position they respectively occupied be

fore the illegal transactions took place. Rol
land v. Caisse d‘Economic, <b Quebec (24 S. 
C. IC. Ht51 discussed, and L'Association tit. 
■Icun-Raptisle ,/, Montréal v. Itrault CIO S. 
C. It. 5081 referred to. IIehl. also, that 
laws of public order must be judicially no
ticed by the court ex proprio mold, anil that, 
in the absence of any proof to (lie contrary 
the foreign law must Iu- presumed to lie simi
lar to that of the forum having jurisdiction 
in an action cx contractu.—Per Taschereau. 
.1. (dissenting. i 1. A new point should never 
be entertained on appeal, if evidence could 
have been brought to affect it. had objection 
been taken at the trial. 2. in the present 
case, the concurrent findings of both courts 
below, amply supported by evidence, ought 
not to lie disturbed, and as the company itself 
prevented tin* performance of the condi’tion of 
the agreement in question requiring the assent 
of the Government to the transfer of the 
hinder twine manufacturing contract, its non
performance cannot In* admitted as a defence 
to the action upon tin* executed contract.— 
<«Wynne, .1., also dissented on tin* ground that 
the judgment appealed from proceeded upon 
wholly inadmissible evidence and that, there
fore, the action should have been dismissed 
and further, that the evidence which was re
vived and acted on, though inadmissible for 
the purposes for which it was intended, 
shewed that tin* action was based upon a con
tract between the plaintiff's and defendant for 
the commission of an indictable offence; that 
neither party could recover either by action or 
by counterclaim upon such a contract and, 
therefore, that the incidental demand, as well 
as the action, should lie dismissed. Consumers 
Cordage Co. v. Connolly, xxxi., 244.

I On appeal to Privy Council a new trial 
was granted on terms, otherwise judgment of 
Court of Review to stand, the order of the 
Supreme Court being set aside, 3rd August. 
l'JUU.J

KKI. <Statutory prohibition—Penal statute 
— Wholesale purchase—Guarantee—I at id it y 
of contract Forfcitun Xova ticotia Liquor 
License Act—Practice.]—An agreement guar
anteeing payment of the price of intoxicating 
liquors sold contrary to statutory prohibition 
is of no effect. The imposition of a penalty 
for the contravention of a statute avoids a 
contract entered into against the provisions of 
the statute. Brown v. Moore, xxxii., UU.

1(17. Bonn fid's—Wagering policy—Instir- 
uble interest—Payment of premiums by as-

ticc Insurance, Life, 18.

1(18. Illegal consideration — Co-rclutivc 
agreements—Lottery.

See Constitutional Law, Ul, 58.

1(1. Incapacity to Contract.

1(10. Intention of parties — Agreement for 
transfer of rcsscl -- \bsoliite or conditional 
sale—Findings of fact.]—In a suit for ac
count of earnings of a steamer transferred to 
defendants by plaintiff the case had been 
heard and judgment given when defendants 
made application to put in newly discovered 
evidence, which was refused by the court lie- 
low hut allowed by the Supreme Court of 
Canada, which also gave leave to both parties 
to amend pleadings. The original answer of
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defendants alleged that the transfer of the 
steamer was made by plaintiff as security for 
all advances made or to be made, while plain
tiff claimed that it was only as security for a 
fixed amount. After the order of the Supreme 
Court of Canada defendants set up a now 
ease, namely, that the transfer was absolute 
in consideration of an annuity of $1.imio to 
he paid to plaintiff during his life. This de
fence was raised in accordance with the newly 
discovered evidence which consisted of an 
agreement purporting to he executed by plain 
tiff to transfer to defendants said steamer 
and all power and control over the same in 
consideration of such annuity and 1-1 execiil • 
an absolute hill of sale thereof to defendant. 
Pursuant to the order of the Supreme Court 
evidence was taken of the execution of this 
agreement and resulted in a judgment by 
the judge in equity, declaring that, it did not 
contain the true agreement between the par
ties. that it was executed by plaintiff while 
intoxicated ami incapable of transacting busi
ness and that the only consideration for the 
transfer to defendant was the fixed sum stated 
by plaintiff, and he ordered an account to In- 
taken as to the state of the general accounts 
between the parties. This judgment was af
firmed by the Supreme Court (N. S. I in banc* 
Held, that upon the evidence ami considering 
the nature of the transaction and all cir 
cumstances attending it the courts below 
could not have found otherwise than they did 
and their decision should ho affirmed. Sect on 
v. King, xviii., 712.

17. Interest.

170. Contract for construction of wort 
duct ions for portions omitted- -Cnrti" /
lotion of contract—Arts. HIGH. 1GHI i .— 
Appeal on special questions—Defimd pag
inent—Computation of interest—Payment* in 
advance ■— Rebates — Powers of appellate 
court.]—The municipality agreed to pay for 
works to he constructed by promissory notes 
payable in two years without interest, said ! 
notes to he delivered to the contractor on the 
completion of the works and to bear a date 
assumed to he the mean date of completion 
of the works as carried on in detail. The 
amount of the notes represented the price of 
the tender with average interest added, and 
the municipality reserved the privilege of 1 
making payments upon the acceptance of pro
gressive estimates on the works as completed : 
from time to time, without interest or previ- | 
ous notice “en déduisant les intérêts com- j 
posés au taux de six jiour cent par nu il échoir j 
après l'époque des paiements et lesquels 
étaient compris dans le prix de soumission 
pour la totalité des deux années.” The mean 
date was settled as liïth December. ISitti. and 
the notes for the balance due were delivered 
in 1000. The trial court allowed the munici
pality interest on advance payments from the 
dates on which they had been respectively | 
made, both before and after loth December. 
1800. up to lôth December. 1001, but the j 
judgment appealed from disallowed all inter
est prior to 15th December 1800. on the pay
ments which were made before that date.— 
Held, that upon the proper construction of the 
contract the method followed by the Court of 
Appeal as to the calculation of interest on 
the advance payments was correct. — The 
Court of Appeal, however, calculated this in
terest on the basis of the actual price of the 
works as tendered for. Held, reversing the

I judgment appealed from on this point, that i 
interest should he calculated <#n the has - 
the price actually mentioned in the contr, 
and upon the actual amount of ih<- mb ; 
payments made.—Certain of the works \

; not executed, by orders from the municipal" 
and, on this head, the trial court dedu- 
#2.442.00 from the plaintiff's claim. 'I 
judgment np|H-nlcd from restored this am 
and added it to the judgment in favour of i 
plaintiff. It appeared, however, that ■ 
plaintiff had, at least tacitly, consented in i 
diminution and made no protest in n-v 
thereof. — Held. versing the judgment 
pealed from, ilui, under the circumstaiii 
the plaintiff could not claim the sum in <|■>. 
tion as damages under arts. 1(M 55 and lObi 
the Civil Code. 1 «7/e de Muisonmuf 
Banque Provinciale, xxxiii., 418.

171. Interest on mortgage Rate of int 
est on loan—Rate after maturity.

See Interest, 3.

172. Public work — Breach of contrail 
Part performance—Cancellation—Approgi m 
tion of plant—Damages—Interest.

See No. 21, ante.

18. Married Woman.

173. I tarried unman—Separate estate 1 
S. V. C. c. 73—85 Viet. c. It! (O.)—R. s <> 
(7.877) ce. 72J and 727—}7 Met. e. P.l \U

Sec Debtor and Creditor, 54.

174. Married woman — Separate pro y -1 
—Conveyance—Contracts—C. S. A. It. <■

Sec Married Woman, 55.

175. Husband and wife — Judicial si /»/.. 
tion as to property—Debts incurred by 1 
band before dissolution of community 
gation by wife—Art. 1301 C. C.—Xullity 
Public policy.

Sec Husband and Wife, 8.

17U. Marriage contract — I nivrrsal • 
munit y—Don mutuel — Registry law* 1
struct ion of contract - Divisibility — .5 » /.. 
iS07, SW. 1)11 C. C.

See Marriage Laws, 2.

19. Mistake.

177. Misrepresentation — Duality of 
snnry—Instructions to falloir sperifieatioi 
Claim for increased price of works.] A - 
tractor who was led into error by verbal 
representations as to the quality of work 
pected to in- done upon hi- contrat t. « 
entitled to recover the increased price of - ■ 
pleting the works “according to speciii- 
lions. Ross v. Barry, xix., 3110.

178. Vendor and purchaser—Principal - I 
agent—Mistake—Contract — Agreement 
sale of la nil - Agent exceeding aut/n 
Specific performance — findings of fait I 
Where the owner of lands was induced in ; 
thorize the acceptance of an offer mad* I
1 imposed purchaser of certain lots of l l 
through an incorrect representation mad- 1 
her, and under the mistaken impression tint 
the offer was for the purchase of certain

♦
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sxvnmp lots only whilst it actually included 
sixtiH‘11 adjoining lots in addition thereto, a 
contract for the sale of the whole property 
made in consequence by her agent was held 
not binding upon her. and was set aside by the 
court on the ground of error, as the parties 
were not ad idem as to the snhj-et matter of 
the contract, and there was no actual consent 
by the owner to the agreement o made for 
the sale of her lands. Murray v. Jenkins, 
xxviii., 505.

17ft. t'unirai I fur construction of irori;*— 
Sili cifications—** From " and " to " streets— 
Reference to nnm.iiil plan—-Construction of 
deed—Mistake—Co*/*.]-—The words “ from ” 
and “ to " streets mentioned in speei lient ions 
for I lie construction of works undertaken 
by an agreement in writing as shewn on 
a plan annexed to and declared to form 
part of the contract are not necessarily ex
clusive and. in the case in question, where 
the agreement provided that the works should 
he constructed ” along Notre-Dame street from 
Iterri street to Lacroix street as shewn on 
ilie said plan” these words mean as far as 
the plan shews along Notre-Dame street but 
not exceeding the most distant side of Lacroix 
street. — Mills and Armour, J.I., dissenting, 
were of opinion that the plan was annexed 
to the written agreement merely for the pur
poses of illustration and that the words in the 
agreement limited the contract so that the 
works undertaken would not include con
st nut ions shewn on the plan over any portion 
of either Iterri street or Lacroix street, i ity 
"I Montreal v. Canadian Far. R y, c,,.. xxxiii..

180. Sale of floods—Evidence to carp writ
ten instrument — Admission of evidence.]— 
Tli" Supreme Court of Canada affirmed t lie 
judgment appealed from I X. S. Hep. 21 '. 
which in effect held, under the special cir
cumstances of the case, involving dealings 
with two companies connected in business and 
having almost similar names, that it was not
inconsistent with a written agi....ment with
tiw plaintiff to prove that defendant supposed 
he was dealing with another party with whom 
lie laid made other arrangements in respect to 
payment for goods purchased. Wilson v. 
Il imlsor Foundry Co., xxxi., MSI.

181. I'olicy of insurance—Misdescription of 
risi Representation liy insured Ilona fides

Reference under arbitration clause — Fs- 
ii aimr.

Sec Insurance, Life. ftft.

2ft. Novation.
182. Principal and surety—Deviation from 

ii'in i niciit — airing time — Su n t dealings 
with principal—Discharge of surety.

See Principal and Surety, 4.

183. \ovation — Promissory note — Dis
charge of maker — Reserration of rights 
against indorser.

See Suretyship, 3.

21. Partial Performance.

M. Part performance—Quantum meruit— 
y on-fulfilment — Indebitatus counts.] — L.

agreed “ to run according to his liest art and 
skill a tunnel of 2i HI feet for the sum of four 
dollars per running foot : that .<150 should he 
advanced on account of the contract, the bal
ance to lie paid on the satisfactory comple
tion of tlie work.” I le made five tunnels, 
none of which were 200 feet. Inn claimed lie 
had done in all 204 feet. In addition to the 
count for balance due on the agreement the 
plaintiff inserted in his declaration the com
mon counts for work and labour. On appeal 
to the Supreme Court of Canada : ll< 1,1. that 
there was not a sufficient fulfilment of the 
agreement, and inasmuch as !.. had given no 
particulars, nor any evidence under tin* in
debitatus counts, tin- rule absolute of the court 
below, ordering judgment to lie entered for 
the defendants, should he affirmed and the 
appeal dismissed with costs. I.nkin v. Sut- 
tail, iii.. «585.

1S5. Condition ns to time Divisibility of 
contract—Completion of works. \ -Ily a con
tract to remove spans from a wrecked bridge
in the St. Lawrence tin* contractors agr....I
"to remove both spans of the wrecked bridge 
ntnl put them ashore for tin* sum of $25.000, 
we to lie paid $5.1 Mhi as soon as one span is 
removed from tin* channel and another $5.000 
as soon as one span is put ashore and tin* 
balance as soon as the work is completed. . . 
It being understood and agreed that we push 
the work with all reasonable despatch, hut if 
we fail to complete work this season we are 
to have the right to complete it next season.” 
Held, reversing the judgment of tin* Court of 
Appeal. Taschereau and Davies. .1.1.. dissent
ing. that the contract was divisible, and tin* 
contractors having removed one span from the 
channel and put it ashore were entitled to tin- 
two payments of $5.inhi each notwithstanding 
the whole work was not completed in tin* 
second season. Collins liny Rafting and For
warding Co. v. \eir York and Ottawa Ry. 
Co., xxxii., 21ft.

ISft. Part performa nee — Cancellation — 
Quantum meruit Setting aside award.

See Arbitrations, 12.

187. Public work — Breach of contract— 
Part perforinanci Appropriation of plant— 
Damages—/ntercst.

See No. 21, ante,

188. Contract for const ruction of works—* 
Deductions for portions omitted—Partial can
cellation of con!met Arts. It MU. HUH f. C.— 
Appeal on special guest ions—Deferred pay
ment—Computation of interest—Payments in 
udrnnec — Reliâtes — Powers of appellate

Sec No. 17ft, ante.

22. Partnership.

ISO. Joint speculation—Agreement to pur
chase land—Renewal of option.

See Partnership, 2.

10ft. Partnership — Winding-up — Extra 
services u,f one partner—Remuneration for.

See Partnership. 25.

101. Contact under senI—Undisclosed prin
cipal—Partnership—Amendment.

See Action, 107.
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23. Penal Clause.

102. Contract — Iluil<1 inn of engine and 
boiler—-Time for completion—homage*—Con
struction of contract.]-—The notion was for 
1 l*f* contract price of building an engine and 
boiler for defendants (appellants), and the 
defence was that the work was not done with
in the time provided for in the contract, and 
that defendants were entitled to deduct $20 
a day for each day's default in completion, 
as the agreement allowed, the balance being 
Paid into .court The trial judge held plain
tiffs entitled to recover, finding that the delay 
was occasioned by defendants, but he deducted 
a small amount as damages for delay for a 
time attributable to plaintiffs. The Divi
sional Court reversed this judgment and dis 
missed the action. The Court of Appeal for 
Ontario i -1 Ont. App. li. IUO), restored the 
original judgment, and allowed plaintiffs the 
amount deducted at the trial.—The Supreme 
Court of Canada affirmed the judgment ap
pealed from, being of opinion that the delay 
was caused by the defendants themselves, anil 
that the Court of Appeal rightly held plain- 
tills entitled to recover the full contract price. 
French Hirer Tug Co. v. Kerr Engine Co., 
xxiv., 703.

103. Public tcork — Breach of contract— 
Part performance—Appropriation of plant— 
Claim for extras—ha mage*—Interest.

Sec No. 21, ante.

24. Principal and Agent.

104. Agreement • icith ship's husband — 
Breach — Action — Special assumpsit—Ac
cord anil satisfaction — Evidence — ,\o«- 
suit — Question for jury.]—W. part owner, 
(before the Com. Law Prac. Act. 1873.) sued 
V. & Co., merchants and ship-brokers in 
England, complaining that while he had en
tire charge of the vessel ns ship's husband, 
they, being his agents, refused to follow his 
directions, and committed a breach of agree
ment not to charter or send the vessel on any 
voyage, except as ordered by W. or with his 
consent. E. V. had obtained from W. a one- 
fourth share in the vessel, the purchase be
ing effected by V. & Co. On arrival of the 
vessel at Liverpool. V. & Co. incurred a large 
expense in coppering her. contrary to direc
tions, and sent her on a voyage of which W. 
disapproved. W. wrote complaining and pro
testing. and V. & Co. replied that there could 
he no cause of complaint against their man
agement, and that they would not have pur 
chased a fourth in the vessel if they were not 
to have management and control on the other 
side of the Atlantic. Correspondence ensued, 
and finally W. wrote, referring to “ eternal 
bickerings,'* re asserted his right to control, 
stated in detail his grounds of complaint 
against them, and closed with the words : 
“To end the matter, if your brother, (E. 
V. i will dispose of his quarter, I will pur
chase it, say for $4,200 in cash.” This 
amount was accepted, and the transfer made 
to W. Defendants tiled, amongst others, a 
plea of accord and satisfaction and the trial 
"udge, considering it established by the letter 
astly referred to. entered a nonsuit.—Held. 

on appeal, reversing the judgment of the Su
preme Court of New Brunswick (2 I*. & B. 
70». which had affirmed the nonsuit, that the 
onus of proof of accord and satisfaction was

upon defendants and depended upon verbal 
testimony adduced, and should have been pass 
ed upon by the jurj : that in the letti i 
expression “to end the matter" might !„• 
construed as applying to “bickerings” as t,. 
future management, and there had not hem 
an accord and satisfaction.—Held. als... 11,, 
the agreement having been made between \\ 
and \ . & Co. only, and, being a contract 
agency apart from any question of ownership, 
the action was properly brought by W. in |.. 
own name. Taschereau and Gwyniie, .1.1 
dissenting. ]\cldon v. Yaughun, v.‘, 30.

1!)0. Principal and agent — Sale by ag,„i 
— Commission — Evidence.]—The uppellai. 
company deal in electrical supplies at II -i 
tax and had at times sold goods on com 
mission for the defendant, a company man 
factoring electric machinery in Montreal. I 
]8«.»7 the appellant telegraphed the respond,-:, 
as follows :—" Windsor electric station . 
pletely burned, l-'ully insured. Send us ,|i, . 
tat ions for new plant. Will look after 
interest.” The reply was :—“ Can furnish 
Windsor 180 Killowatt Stanley two plm- , 
plete exciter and switchboard. $4.i»nO. includi 
commission for you. Transformers, laig- 
size. 75 cents per light.” . . . The man 
ager of appellant company went to Wind-.r 
hut could not effect a sale of this machiner,. 
Shortly after a travelling agent of the -i- 
fendant company came to Halifax and saw 
the manager and they worked together for 
time trying to make a sale hut the agent 
finally sold a smaller plant to the Win,I--: 
Company for $1.800. The Starr Compan 
claimed a commission on this sale and on ii> 
being refused brought an action therefor. 
Held, affirming the judgment of the Supren 
Court of Nova Scotia, (iwynne, J., dissent 
ing. that the Starr Company was not cm 
ployed to effect the sale actually made ; th, 
the Montreal company offered the commi
sion only on the sale of the specific plant 
mentioned in the answer to the request for 
quotations ; and that there was no evident-' 
of any course of dealing between the t\, 
companies which would entitle the Starr 
Company to such commission. Starr, Son «I 
Co. v. Hoyal Electric Co., xxx., 384.

100. Principal and agent — Municipal 
poration — Wafer commissioners ... statu
tory body — Powers — Action — Parties

■ , Oaf. i | Bj 37 Vlct. <
(Ont.) the waterworks of Windsor are un
der management of a Board of Commissioner* 
who collect the revenue, pay the city any 
surplu.. therefrom, and initiate works for ini 
proving the system, the city supplying th-' 
funds. The total expenditure is not t«> < \ 
eeed $3tHl.lMto and not more than $20,000 - 
be expended in any one year without a v--i 
of the ratepapers.—Held, affirming the ju-l:
ment appealed from (27 Ont. App. It. 50(11. 
that the Board is merely the statutory ngei, 
of the city in carrying out the purposes - 
the Act, and a contract for work to he p i 
formed in connection with the waterworks 
not authorized by by-law of the council, an i 
incurring an expenditure which would exceed 
the statutory limit was not a binding - 1 
tract.—Held, also, that if an action could 
have been brought on such contract the < i' 
corporation would have been a n< -1 
party.—Quœrc, Would not the city corpora 
tion have been the only party liable to he sued : 
Maedougall v. Water Commissioners of Wind 
sor, xxxi., 320.
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197. Authority of agent — Agreement for 

towage — Quantum meruit.
See Principal and Agent. 7.

198. Carriage of gauds — Authority of 
railway agent—Connecting lines.

See No. 43, ante.
199. Vendor and purchaser—Principal and 

agent — Sale of lands — Authority of agent 
- -Price of sale — Resulting trust — Con
veyance to agent.

See Principal and Agent, 9.

25. Public Policy.

200. Restraint of trade — Èxclusive 
—Public policy—Foreign corporation. 

Sec No. 207. infra.

20. Railways.

201. Railway crossings—Parol agreement— 
Reliance on statutory provisions—Estoppel.

Sec Railways, 41.

202. lircuch of contract—Railway ticket— 
Tort—Crown officers—A egligenee.

See Railways, 100.

203. Purchase of railway ticket—I in plied 
contract to produce and deliver to conductor.

See Railway, 0.
204. Railway company—Railway ticket — 

Right to stop over.
See Railway, 11.

! purpose of constructing and operating tele- 
i graph lines in the State. Its charter neither 

allows it in engage, nor prohibits it from en
gaging. in business outside of the State. In 
1 HNS, the i ' P. Ry. Co. completed a road from 
Montreal to St. John, a portion of it having 
running powers over the line of the X. IS. Ry. 
Co., on which the W. V. Tel. Co. bad con
structed Its telegraph line. The X. IS. Ry. 
Co. having given permission to the C. P. It 
Co. to construct another telegraph line over 
the same mud, the W. I '. Tel. Co. applied for 
and obtained an injunction to prevent its 
being built.— -Held, 1. That the agreement of 
1SIÎ9 with the K. X. A. Ry. Co. is binding 
on the present owners of the road.—2. That 
the contract with the W. V. Tel. Co. was con
sistent with the purpose of its corporation, 
and not prohibited by its charter nor by the 

rights local laws of New Rrnnswick, and ils right 
to enter into such a contract and carry on 
the business provided for I hereby is a right 
recognized by the comity of nations.— .'!. The 
exclusive right granted to the \V. I'. Tel. Co. 
does not avoid the contract as being against 
public policy, nor as being a contract in re
straint of trade. Per (Jwynne. J.. dissenting. 
The comity of nations does not require the 
courts of this country to enforce, in favour of 
a foreign corporation, a contract depriving a 
railway company in Canada of the right to 
permit a domestic corporation, created for the 
purpose of f-reding telegraph lines in the 
Dominion, to erect such a line upon its land, 
and depriving it of the right to construct a 

I telegraph line upon its own land. (See Ste
vens' Dig. ( X.li. l p. 313.1 Canadian Paci
fie Ry. to. v Western Inion Tel. Co., xvii., 
151.

208. Foreign corporation — Public policy — 
j E jtI us ire rights.

See Company Law, 2.

27. Ratification.

205. Public work—Formation of contract— 
Obligation binding on Frown—It reach.

See No. 108, ante.
200. Misrepresentation — Artifice—Consid

eration — Error — Rescission — Laches —

See Vendor and Purchaser, 20.

28. Restraint of Trade.

207. Company lan--Forcign corporation— 
Telegraph lines—Exclusive rights— Restraint 
of trad' —Public interest—Comity of nations.] 
—In 1809 the E. X. A. Ry. Co., owning the 
road from St. John. X.R.. westward to the 
Pnited States boundary, mode an agreement 
giving the W. 1". Tel. Co., exclusive right for 
111 years to construct and operate a line of 
telegraph over its road. In 1870. a mortgage 
on the road was foreclosed and the road sold 
under a decree to the St. J. M. Ry. Co., which, 
in 1>X!. leased it to the X. It. Ry. Co. for 
'•''••'J years. The telegraph line was constructed 
by the W. V. Tel. Co. under the agreement, 
and continued ever since without any new 
agreement with the St. J. M. Ry. Co. or the 
X. It. Ry. Co. The W. V. Tel. Co. is incor
porated by the State of New York, for the

29. Retainer.

209. Counsel fee—Retainer—Refresher — 
Quantum meruit—Lex loci contractus—Lex 
loci solutionis.

Sec Counsel.

30. Sale of Goods.

210. Sale of perishable goods—Future deli
very—Condition of prepayment—Bill of lading 
—Principal and agent—\ esting of ownership 
—Bill of exchange—Failure of consideration.] 
- \Y. purchased and shipped a cargo of corn 
on the order of ( drawing at ten days for 
the price, freight and insurance. This draft 
was discounted at a bank by \Y„ and the corn 
insured by him for his own benefit, shipped by 
him under a bill of lading, which with the 
policy of insurance, was assigned by him to 
the bank. The bank forwarded the draft, 
policy and bill of lading to their agents, with 
instructions that the corn was not to be deli
vered until the draft was paid. The draft 
was accepted by <'.. but the cargo arriving in 
damaged condition liefore maturity. O. refused 
to receive it. or to pay draft. The bank and 
W. sold the cargo on account of whom it might 
concern, credited (', with the proceeds, and \V. 
filed a bill to recover balance of draft and in
terest.—Held, reversing the Court of Appeal 
for Ontario (5 Ont. App. R. t»2U>, Strong, J..
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dissenting, that tlie contract was not one of ; 
agency; that the property in the corn re
mained by the act of XX'. in himself and his 
assignees, until after the arrival of the corn 
and payment of the draft : and the damage 
to the corn having occurred while the property 
in it continued to lie in W. ami his assignees, 
C. should not bear the loss. Corby v. 11*7- 
liams, vil., 47U.

211. Utile of i/ooils bn sample—1‘luvc of in
spection — Delivery — Sale thro Hill) brokers— 
Agency — Acquiescence.] — Where goods are 
sold by sample the place of delivery is, in the 
absence of a special agreement to the contrary, 
t lie place for inspection by the buyer, and re
fusal to inspect there when opportunity there
for is afforded is a breach of the contract to 
purchase.— Evidence of mercantile usage will 
not be allowed to add to or affect the construc
tion of a contract for sale of goods unless 
such custom is general. Evidence of usage in 
Canada will not affect the construction of 
a contract for sale of goods in New York by 
parties domiciled there, unless the latter are 
shewn to have been cognizant of it. and can 
lie presumed to have made their contract with 
reference to it. If parties in Canada contract 
to purchase goods in New York through 
brokers, first by telegram and letters, and 
completed by exchange of bought and sold 
notes, signed by the brokers, the latter may 
lie regarded as agents of the purchasers in 
Canada: but if not, if the purchasers make no 
objection to the form of the contract, or to 
want of authority in the brokers, and after the 
goods arrive refuse to accept them on other 
grounds, they will lie held to have ratified 
the contract. Trent I alley W oollen Mfy. Co. 
v. tJelriclis. xxiii., 1582.

212. Sale of timber—Delivery— Time for 
payment—Premature action. | —lly agreement 
iu writing. 1. agreed to sell and the Y. 11. L. 
Co. to purchase timber to lie delivered “ free 
of charge where they now lie within ten days 
from the time the ice is advised as clear out 
of the harbour so that the timber may lie 
counted. . . . Settlement to be finally made 
inside of thirty days in cash, less 2 per cent, 
for the dimension timber which is at John’s 
Island. — Held, affirming the decision of the 
Court of Appeal, that the last clause did not 
give the purchaser thirty days after delivery 
tor payment ; that it provided for delivery by 
vendor and payment by purchasers within 
tinny days 1 mm the date of the contract; 
a in I that if purchasers accepted the timber 
after the expiration of thirty days from such 
date, an event not provided for in the con
tract. an action for the price could be brought 
immediately after the acceptance. 1 ietoria 
harbour Lumber Co. v. I ruin, xxiv., 007.

21.’]. Sale by sample—Objections to invoice 
—Reasonable time .1 equiescenei—-Evalence.] 
—If a merchant receives an invoice and re
tains it for a considerable time without tank- ! 
ing any objection, there is a presumption 
against him that the price stated in tin* in
voice was that agreed upon. Judgment of 
the Queen's 1 tench, that the evidence was suffi- j 
cient to rebut the presumption reversed, and 
trial court judgment (Q. It. !» S. 1281 re
stored.—-! 5 wynne, .1.. dissented, holding that 
the appeal depended on mere matters of fact l 
as to which an appellate court should not 
interfere. Kearney v. Lctcllicr, xxvii., 1.

214. Construction of agreement to secure I 
advances—Sale—Pledge—Delivery of posses- |

368
sion—Arts. )J), 102Ô. 10.Hi, 1021, 1)12, 1 #7 
1)02. lyjje. C. ('.—Bailment to manufm 
tarer,]—K. it. made an agreement with T. ba
the purchase of the output of his sawmill dur 
ing the season of 18UÜ, a memorandum being 
executed between them to the effect that I 
sold and K. It. purchased all the lumber that 
he should saw at his mill during the season, 
delivered at Had low wharf, at Levis ; that tic- 
inrchusers should have the right to refuse a.i 
umber rejected by their culler : that the l-un 

ber delivered, culled and piled on the wharf 
should be paid for at prices stated; that tin- 
seller should pay the purchasers $1.50 per Imi 
dred deals. Quebec standard, to meet the ro
of unloading cars, classification and piling «, 
the wharf ; that the seller should manufact m 
the lumber according to specifications furnish 
ed by the purchasers; that the purchasers 
should make payments in cash once a month 
for the lumber delivered, less two and a hail 
lier cent. : that the purchasers should ad\ am r 
money upon the sale of the lumber on comb 
lion that the seller should, at the option of th 
purchasers, furnish collateral security 
property, including the mill and machim-n 
belonging to him, and obtain a promissory note 
from hi-- wife for the amount of each callage, 
the advances being made on the culler's c.-m 
fientes shewing receipts of logs not exceeding 
$25 per hundred logs of fourteen inches stun 
dard ; that all logs paid for by the purclumm-. 
should be stamped with their name, and that 
all advances should bear interest at the rat- 
of 7 per cent. Itefore the river-drive com 
menced, tin* logs were culled and received --u 
behalf of the purchasers, and stamped with 
their usual mark, and they paid for them a 
total sum averaging $52.53 per hundred. Soin- 
of the logs also bore the seller’s mark, and i 
small (juuntity, which were buried in snow ami 
ice, were not stamped, but were received i 
behalf of the purchasers along with the otlier.- 
The logs were then allowed to remain in in-- 
actual possession of the seller. During the 
season a writ of execution issued against th- 
seller, under which all moveable property in 
his possession was seized, including a i|tian 
tiiy of the logs in question, ting a Ion 
river-drive and at the mill, and also a iptat 
lity of lumber into which part of the log> in 
question had been manufactured, at the seller'-. 
mill.- Held t Taschereau. .1,. taking no part in 
the judgment upon the merits i. that the . ■ -i. 
tract so made between the parties constituted 
a sale of the logs, and, as a necessary cons» 
qlienee, of the deals and boards into win- li 
part of them had been manufactured. Amy 
v. Dupuis dit Hilbert, xxviii., 388.

215. Agreement to supply goods — Prapirty 
in goods supplied — Execution— Scizur< | I 
an agreement between II.. of the one part, and 
W. and wife of the other, the latter wet- i.■ 
provide and furnish a store, ami II. to sui-i•
stock, and replenish same when .....
XV. was to devote his whole time to the l-u 
ness ; XV. and wife were to make monthh 
turns of sales and cash balances, quartcrl 
turns of stock etc., on hand, and to ivmii 
weekly proceeds of sales with certain deduc
tions. II. had a right at any time to exit mi - -- 
the books and have an account of the stock, 
etc. : the net profits were to be shared bt 
the parties ; the agreement could be determined 
at any time by II. or by XX'. and wife on a 
month's notice.—Held, that the goods supi -I 
by II. under this agreement as to stock of th-- 
business were not sold to XX'. and wife, a -I 
remained the property of II. until sold in the
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ordinary course : such goods, therefore, were 
not liable to seizure under execution against 
II. at the suit of a creditor. Ames-Ilolden Co. 
v. Hut field., xxix., 05.

for damages, even had there been a contract, 
and that tin* filing of the counterclaim was 
premature. Opycnhi inn r v. 11 nul.-in an <1 /in 
Milling Co., xxxii., 000.

21(1. is'ale of goods—Deliver g—" .1 / " shed 
"Into" shed or grounds adjacent ]—A ten

der by II. to supply coal to the Town of 
Goderich pursuant to advertisement thereof 
contained an offer to deliver it “into the coal 
shed, at pumping station or grounds adjacent 
thereto where directed by you,” ( that is by a 
committee of the council). The tender was 
accepted and the contract afterwards signed 
called for delivery " at the coal shed.” A por- 
! "ii of the coal was delivered, without direc
tions from the committee, from the vessel on to 
the dock, about 80 feet from the shed and 
separated from it by a road. Held, reversing 
the judgment of the Court of Appeal, that the 
coal was not delivered “at the coal shed” as 
agreed by the contract signed by the parties 
which was the binding document.—Held. also, 
that if the contract was to lie decided by the 
terms of the tender the delivery was not in 
accordance therewith 11 place of delivery not 
being "at the pumping station or grounds ad
jacent thereto.” Town of Goderich v. Holmes,

218. Sale of goods lireach of warranty— 
Spécial damages — Action on contract subse- 
ijuent to nearer y—Evidence as to inferiority 
of goods delivered—Conseguential damages.

See Evidence, 2.

21V. Sale of goods ha agent — I ndisclosed 
principal— Deficient delivery— Accept a nee of 
lull of lading—lie-weighing \ otiee to si ll< r— 
Tender—Acknowledgment of liability — Plead
ing—Estoppel.

See Action. 128.

22i t. Sale of goods Consignment —Delivery 
—A on-aceeptane<■—li<•seission.

Sec Sale. 13.

221. Sali of goods in one lot—!ndeyende. t 
principals—Contract by agent of two firms— 
Lunin price — Excess of authority — Ifatifiea-

See Principal and Agent, 4.

217. Contract by—Correspondence—Sale of 
(jowls- -Condition as to acceptance Post letter 

Time limit—Term for delivery—It reach of 
eon tract—Damages—Cou nterctaim—Condition 
precedent—/tight of action. \ - The appellant. 
(>. wrote a letter, dated 2nd October. IS! Il I, 
offering to supply the company with thirty- 
seven car loads of liny at prices mentioned 
" subject to acceptance in five days, delivery 
within six months." On ôth Oct. the company 
wrote and mailed a letter in reply, as follows : 
—" We would now inform you that we will 
accept your offer on timothy hay as per your 
letter to us of the 2nd instant. Please ship 
as soon as possible the orders you already have 
in hand and also get off the seven cars as early 
as possible as our stock is very low. Try and 
ship us three or four cars so ns to catch the 
tic.xi freight here from Xorthport. We will 
advise you further as to shipment of the thirty 
car- Should we not be able to take it all in 
before your roads break up. we presume you 
will have no objection to allowing balance to 
remain over until the farmers can haul it in. 
I'o the best you can to get some empty cars at 
"ii'". as we must have three or four cars by 
next freight.”—This letter was registered and, 
although it reached O.'s post office within the 
live days, yet by reason of the registration it 
was not received by him until the following 
•lay. On 12th Oct. O.'s agent wrote the corn

ai know (edging the letter and saying that
a'...ptnnce of the offer arrived too late and
• li''1 therefore the hay could not lie furnished. 
<hi bib Nov. the company replied insisting on 
delivery of the hay as contracted for by the 
l-'th of that month, and notifying O. that, in 
'a-" of default, they would replace the order 
charging him with any extra cost and ex- 

Held. that the correspondence did not 
ciin-iiiute a binding contract as the parties 
wiie never ad idem ns to all the terms pro- 
po.-ei 1. — Prior to the expiration of the six
!'....lbs mentioned in O.'s letter, the company,
in defence to an action by him against them, 
counterclaimed for damages for bis alleged 
bre.ich of contract for delivery of the thirty - 
s,‘vcii car loads of hay.—Held, that as the six 
months limited for making delivery had not 
expireu, the company had no right of action

222. Sale of goods—Particular chattel — 
He presentation.

Sec Sale, 7.

223. Hoods sold by weight— Deli very—Loss 
in rendor s possession — Deposit- Damage be
fore weighing.

See Sale. 15.

224. f'lipaid vendor—Conditional sah -Sus- 
pens!re condition — Moveables incorporated 
with freehold—Immoveables by destination— 
H y pot In cury charges Arts. Jiô et se g. C. C.

Sec Sale, 35.

225. Sale of goods — Evidcwci to vary 
written instrument — Mistake Admission of 
evidence.

Sec No. 180, ante.

220. Sale of monument by sample—Evidence 
of contract—f indings on contradictory evi
dence—Hevcrsul on appeal—Practice.

Sec Evidence, 05.

31. Sale of Land.

227. Contract of sali—Contre lettn Prin
cipal and agent—Construct ion of contract.] — 
A sale of property was controlled by a writing 
in the nature of a contre lettre, by which it 
was agreed as follows : “ The vendor in con
sideration of the sum of ,$2.V4l> makes and 
executes this day a clear and valid deed in 
favour of the purchaser of certain property 
(therein described I, and the purchaser for the 
term of three years is to let the vendor have 
control of the said deeded property, to manage 
as well, safely and properly as he would if the 
said property was his own, and bargain and 
sell the said property for the liest price that 
can be had for the same, and pay the rent, in
terest and purchase money when sold, and all 
the avails of the said property to the purchaser 
to the amount of 82.V40. and interest at the 
rate of 8 per annum from the date of these 
presents, and then the said purchaser shall 
re-deed to the vendor any part of the said prop-
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ert.v that may remain unsold after receiving 
the aforesaid amount and interest.” The ven
dor xvns at the time indebted to the purchaser 
in the sum of $2,041. The two documents 
were registered. The vendor had other prop
erties, and gave the purchaser a power of 
attorney to convey all his real estate in the 
same locality. The term of three years men
tioned in the contre hit re was continued by 
mutual consent. The vendor subsequently paid 
amounts on account of his general indebtedness 
to the purchaser. It was only after the pur
chaser's death that the vendor claimed from 
the heirs of the purchaser the balance, above 
mentioned, of .$1.470, as owing to him for the 
management of his properties.—Held, revers
ing the judgment of the Court of (Queen's 
Bench, and restoring the judgment of the 
Superior Court, that tin* proper construction 
of the contract was to he gathered from both 
documents and dealings of the parties, and 
that the property having been deeded merely 
ns security it was not an absolute sale, and 
that plaintiff was not purchaser’s agent in 
respect of this property.—Held. also, that the 
only action plaintiff had was the actio man
data contraria with a tender of his reddition 
de compte. Hunt v. Taplin, xxiv., 30.

228. Condition an to payment — Interest — 
Warranty—Payment of assessments on land— 
Compensation.

See Warranty. 1.

2251. Rescission—Misrepresentation— Con
veyance of land—lioundaries—Evidence of de
ceit—Xoticc—1 ni] u iry.

Sec Title to Land, 2.

230. Sale of mortgaged lands—Agreement in 
writing—Sale of equity — Specific perform -

Sec Sale, 95.

231. Agreement for sale of land ■— Descrip
tion-—Xcio contract by conveyance—Payment.

Sec Salk, 108.

232. Sale of land — Misrepresentations — 
Rescission of deed—Recovery of price.

Sec Sale. 75.

233. Title to land — Objections to title — 
11 'a iver—Specific perform a n ce.

Sec No. 245, infra.
234. Vendor and purchaser—Sale of lands— 

Waiver of objections — Lapse of time — Con
struction of will—Executory devise over—De
feasible title—Rescission of contract.

Sec Will, 00.

235. Vendor and purchaser — Principal and 
agent — Mistake— Contract — Agreement for 
sale of land — Agent exceeding authority — 
Specific performance—Eludings of fact.

See Vendor and Purchaser. 20.

230. Agreement for sale of land — Mutual 
mistake — Reservation of minerals — Specific 
performance.

See Sale. 85).

32. Sale of Mining Rights.
237. Construction of deed — Sale of phos

phate mining rights—Option to purchase other

minerals found while working — Transfer of 
rights.]- M. by deed sold to W. the phospha.. - 
mining rights of certain land, the deed contain
ing a provision that "in case the said pur
chaser in working the said mines should i-ml 
other minerals of any kind he shall have tin- 
privilege of buying the same from the sue' 
vendor or representative by paying the pri- 
set upon the same by two arbitrators, appoint 
ed by the parties." W. worked the phosphan 
mines for live years, and then discontinued ii. 
Two years later lie sold his mining rights in 
the land, and by various conveyances tie 
were finally transferred to 15.. each assign 
ment purporting to convey "all mines, min
erals and mining rights already found or which 
may hereafter be found " on said land. A ye n- 
after the transfer to It. the original vendor. 
M., granted the exclusive right to work min- - 
and veins of mica on said land to W. X • 
who proceeded to develop the mica. It. tlmn 
claimed an option to purchase the mica mines, 
under the original agreement, and demanded 
arbitration to lix the price, which was refuse-1. 
and she brought an action to compel M. t - 
appoint an arbitrator and for damages. 
Held, affirming the decision of the Court of 
Queen’s Pencil, that the option to puvehn- 
other minerals could only be exercised in li
sped to such as were found when actually 
working the phosphate, which was not the case 
with the mica, as to which R. claimed tie- 
option. Raker v. MeLelland, xxiv., 41(5.

238. Contract — Mining claim—Agreement 
for sale—Construction—Enhanced valuc.]- 
By agreement in writing signed by both parties 
P. offered to convey his Interest in certain 
mining claims to X. for a price named with 
a stipulation that, if the claims proved on 
development to be valuable and a joint stock 
company was formed by X. or his associate-. 
X. might allot or cause to be allotted 
to B. such amount of shares ns he should 
deem meet. By a contemporaneous agree
ment, .V promised and agreed that
company should immediately be formed and 
that 15. should have a reasonable amount -- 
stock according to its value. So company w;i- 
formed by X., and P. brought an action for a 
declaration that he was entitled to an in- 
divided half interest in the claims or that tin- 
agreement should be specifically performed.
—Held, reversing the judgment of the Supr.....
Court of British Columbia, that the din! 
agreement above mentioned was for a transfer 
at n nominal price in trust tv enable X. 
capitalize the properties and form a couipai 
to work them on such terms as to allottim 
stock to P. as the parties should mutual!:, 
agree upon ; and that, on breach of said trtt-i. 
Ii. was entitled i-> a re-conveyance of his 
terest in the claims and an account of iikui--> 
received or that should have been received 
from the working thereof in the meantime. 
Rriggs v. Xewswander. xxxii., 405.

33. Sale of Patent.

239. Sale of patent—Future improvement-.] 
— By contract under seal M. agreed to sell i - 
B. and S. the patent for an acetylene gn< 
machine for which lie laid applied and a env- ' 
had been filed, and also all improvements and 
patents for such machine that he might tin-r
after make, and covenanted that lie wonM 
procure patents in Canada and the T'nii---!

1 States and assign the same to P. and S. The
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latter received an assignment of tin* Canadian 
patent and paid a portion of the purchase, hut 
when the American patent was issued it was 
found to contain a variation from the descrip
tion of the machine in the caveat and they re
fused to pay tin* balance, and in an action by 
M. to recover the same, they demanded by 
counterclaim a return of what had been paid 
on account.- Held, reversing the judgment of 
the Court of Appeal, that the agreement was 
not satisfied by an assignment of any patent 
that M. might afterwards obtain : that lie was 
bound to obtain and assign a patent for a 
machine described in the caveat referred to in 
the agreement : and that as the evidence shew
ed the variation therefrom in the American 
patent to be most material, and n- deprive the 
purchasers of a feature in the machine which 
they deemed essential. >1. was not entitled to 
recover.—lit hi. further. (Jwynne. J.. dissent
ing. that as It. and S. accepted the Canadian 
patent and paid a portion of the purchase 
money in consideration thereof, and as they 
took the benefit of it. worked it for their own 
profit and sold rights under it. they were not 
entitled to recover back the money so paid as 
money had and received by M. to their use. 
llinyhum v. McM urruy. xxx., 15U.

34. Sale of Tim her.
240. Construction—Sale of timber—Failure 

of consideration Right )<« nr,,nr back money 
paid.!—<'.. after personal examination made 
an agreement with \W. who sold him all the 
pine timber standing on a lot. " such as will 
make good merchantable wauey-edged timber, 
suitable for his purpose, at the rate of $13 per 
hundred cubic feet," and paid $1,000, " the 
balance to be paid for before the timber is 
removed from the lot.” C. cut $<101.17 worth 
of lirst-class timber, suitable for the Quebec 
market, which was all of that class to be 
found on the lot, and sued \V. to recover 
hack the balance of the $1,000, namely. 
•<’.1S.S3.—livid, that the true construction of 
the contract was that W. sold and granted 
to C. permission to enter upon his lot. and 
mi all the "good merchantable timber there 
growing, suitable for his purpose.” and not 
merely ** first-class timber and that as there 
was more than sufficient " good merchantable 
timber” still remaining on the lot to cover Un
balance of the $1,000, there was no fail
ure of consideration and plaintiff could not 
recover back the balance of the money In- had 
paid.- Per Taschereau and (Jwynne. .1.1., held; 
That the payment of the $1,000 was an ahso- 
luie navment. the plaintiff believing and repre
senting to defendant that there was sufficient 
timber to cover that amount, if not more, on 
the faith of which representation defendant en
tered into the contract, which he otherwise 
would not have done, and that if the plaintiff 
made an error, lie, and not the defendant, must 
suffer the consequences of this error. (See 28 
V. (’. 1‘. 203.) Clarke v. White, iii„ 300.

-11. Cutting logs—Vesting of property—Re- 
plcrin—Possession—Seizure of goods.

Sec Sheriff, 0.

35. Specific- Performance.
212. Specific performance — Terms of deli- 

v,a\— Reasonable time — Arts. 1067. 107.1. 
Wl, C. C.—Trade custom—Measure of dam

ages.]—On 7th May, 1874. !.. sold ('. live 
hundred tons of lmy. a memo, being made and 
signed by I... as follows : " Sold to <J. A. ('. 
500 tons of timothy hay of best quality, at 
the price of $21 per ton f. o. h. propellers in 
canal. Montreal, at such times and in such 
quantities as lie aid (J. A. V. shall order. 
The said liny i be perfectly sound and dry 
when delivered i board, and weight tested if 
required. The une to be paid for on delivery 
of each lot, l> rder or draft on self, at Hank 
of Montreal, tin- same to be consigned to order 
of Dominion I tank, Toronto."- !.. delivered 
147 tons and 33 pounds of hay, after which C. 
refused to receive any more. I... having 
several times notified verbally and in 
writing, by formal protest on the 28th July, 
1874. required him to take delivery of the re
maining 354 tons of hay.—The action was for 
damages for breach of contract, and for extra 
expenses incurred in consequence.—On appeal, 
lh Itl, affirming the judgment of the Court of 
Queen’s 1 tench, that tin- contract was in
tended to be executed within a reasonable 
time ; that, from the evidence of usages of the 
trade, lie- delivery, under the circumstances, 
was intended to be made before the new crop 
of hay; that ('. I icing in default to receive tin- 
hay when required, within reasonable time of 
the coming in of the new crop, he was liable 
for the damages sustained, and that the prop
er measure of damages was the difference at 
the place of delivery between the value when 
acceptance was refused and the contract price 
with the addition of the consequent necessary 
expenses, the amount of which, being a matter 
of evidence, is properly within the province 
of the court below to determine. Chapman v. 
Larin, i\\, 34V.

243. Executors — Powers — Sale of wild 
lands—Lnknown t/nantit y— Specific perform
ance.]—A sale of a lot of wild land of un
known area at so much per acre, by execu
tors under powers to sell such portion as 
might be necessary to pay debts due by their 
testator, proved upon survey to exceed the 
estimate made before the sale both as to the 
quantity of land and the amount necessary to 
meet the liabilities.—Held, reversing the judg
ment appealed from, that the purchaser al a 
rate per acre was entitled to conveyance of the 
whole of the lot so sold, and that the execu
tion of such conveyance would not constitute a 
breach of trust under the will, t See 2 H. C. 
Hep. (57.) Sea v. McLean, xiv., (532.

244. Sale of land — Specific performance — 
Agreement to assign mortgage in part pay
ment— Second mortgage — Negotiable instru
ment.j—In a sale of land for $4,800, L. agreed 
to give in part payment a second mortgage on 
another parcel for $2.500. which was subse
quent to first mortgage for a large amount. 
W. refused to accept the mortgage, and in an 
action on the agreement to recover the pur
chase money and interest represented by such 
mortgage it was admitted that the mortgage 
was not a first mortgage, that no notice had 
been given to W. of its being a second mort
gage. nor had there been any waiver of his 
right to demand a first mortgage. On the con
trary he had asked. " Is this a negotiable in
strument?" and was told " It is nil right."— 
Held, affirming the Court of Queen’s Hench for 
Manitoba, that under tin- terms of the agree
ment plaintiff was entitled to a good market
able mortgage—that is a first mortgage upon 
the real estate—Per Ritchie. C.J. The words 
"negotiable instrument” did not mean a nego-
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liable instrument in the nature of a promissory 
note, but an instrument which could he taken 
into tlie market as a saleable instrument—Per 
Strong, J. An agreement to assign a mortgage 
on lam! by way of absolute transfer or sale, 
or, as in the present case, to assign a mortgage 
on land in payment, or part payment, of other 
land sold by the proposed transferee to the 
proposed transferor, is a contract of which a 
Court of Equity would decree specific perform
ance. and in carrying out a decree for spin-ilic 
performance, the purchaser is always entitled 
to a reference as to title whatever may In- the 
nature of the property which is the subject of 
the sale, the right to a reference of title not 
being confined to sales of real estate. A Court 
of Equity would not compel a party who 
agreed to purchase n mortgage on land simply 
to take any other than a mortgage of the legal 
estate free from all prior incumbrances. The 
title in such a case which the vendor of the 
mortgage : undertakes to give is a
good marketable title, which means a title to 
a mortgage of a legal estate in possession, just 
as the vendor who sells land, without saying 
more, agrees to shew a good title to
both the mortgage debt, the money secured by 
the mortgage, and to the security holden for 
the debt, the land: and he can only shew this 
by proving that the legal estate free from all 
incumbrances has passed under the mortgage. 
The same rule should prevail in a court of law, 
the construction of contracts being the same 
in both jurisdictions. If the agreement had 
been executed the remedy of the plaintiff would 
have been upon any covenants which the trans
fer might have contained, or. if still in fieri, if 
it could be shewn there hail been any waiver of 
the light to call for a good title, the plaintiff 
might be concluded: and this might have been 
a consequence of distinct notice to him during 
the negotiations that the mortgage was upon 
the equity of redemption only, but there was 
no proof of any such waiver or acceptance of 
notice from which it might be inferred—Per 
Henry. J. When it was i in general
terms thnl a mortgage was to be assigned the 
agreement could only be performed by assign
ing a first mortgage".—Appeal dismissed with 
costs. Lunch v. Wood, Cass. Dig. i2ed. i 783.

245. Specific performance — Title to haul 
—Objections to title—Wflifcr.]—To entitle a 
party to a contract to a decree for specific 
performance, lie must have been prompt him
self in performance of the obligations de
volving upon him, and always ready to carry 
out the contract within a reasonable time, 
even although time might not have been of 
the essence of the agreement. — Specific per
formance will not be decreed when the party 
asking performance has declared his inability 
to carry out the agreement on his part.—A 
purchaser of land who takes possession of the 
property and exercises acts of ownership by 
making repairs and improvements, will be held 
to have waived any objections to the title.— 
Objections to title cannot be raised where the 
purchaser has made a tender of a blank deed 
of mortgage for execution, for the purpose of 
carrying out the purchase. Judgment ap
pealed from ( 20 N. S. Ren. 4241 affirmed. 
Wallace v. Ilcsselin, xxix., 171.

240. Agreement to provide hi/ irill — Ser
vices rendered — Quantum meruit.

Sec Specific Performance, 3.
247. Exchange of land — Time for eom7 

plction — lVtiirt’r — X of ice — Rescission. 
Sec Specific Performance, 4.

30. Statute of Frauds.

248. Interest in mine — Agreement h, 
transfer portion of proceeds of sale — Stutiite 
of Frauds.]—An agreement by the owner of no 
interest in a gold mine to transfer to ai. 
other, in consideration of services performed 
in working the mine, a portion of such own 
er's share in the proceeds when it was sold 
is not a contract for sale of an interest in 
land within the Statute of Frauds. t24 N. S. 
lien. 520, reversed). Stuart v. Mott, xxiii.. 
384.

249. Statute of Frauds — Memorandum 
writing—Repudiating contract by.]—A writ
ing containing a statement of all the terms m 
a contract for the sale of goods requisite i 
constitute a memo., under the 17th section -a' 
the Statute of Frauds, may be used for tin 
purpose though ii repudiates the sale. Judg 
ment appealed from (22 Ont. App. R. 40Si 
affirmed. Martin v. Ilauhncr, xxvi., 142.

250. Partnership — Healing in laud—sta
tute of Frauds.]—A partnership may be form
ed by a parol agreement notwithstanding n 
is to ileal in land, the Statute of Frauds nut 
applying to such a case. Judgment appeal' I 
from (0 H. Rep. 200» affirmed, tiwvnm 
and Sedgwick. .1.1.. dissenting. Archibald \. 
MeXerliunic, xxix., 504.

251. Statute of Frauds — Auction salt 
Xante of vendor not disclosed — Unsigned 
contract—Subsequent correspondence.

See Vendor and Purchaser. 3.

252. Proof — Question for jury — Par'd 
agreement—Memo, in writing — Statute of

Sec Evidence, 10.

37. Stock Jobbing.

253. Construction of “stock fobbing" 
memo. — Stock exchange custom — Sub 
shuns — Undisclosed principal — Margin 
transfer—“ Settlement ”—Obligation, of pu,

See Principal and Agent, 48.

38. Suretyship.

254. Financial agent's commission — Seen, 
itg for advances—Suretyship—Indorsement • 
unused note—Right to commission for indm- 
ing—Consideration.]—M.. by writing, agiv, 
to become surety for Mil), by indorsing 
promissory note, and Mel), agreed to transfer 
property to M. as security, to do everythin: 
necessary to be done to realize such seen ri 
ties, to protect M. against any loss or 1 
lie use in regard thereto, or in connection with 
the note, to pay him a commission for indm 
ing, and to retire note within ti months from 
date of agreement. The note was made ami 
indorsed and the securities transferred, lm 
was never used. In an action by M. for hi 
commission:—Held, affirming the Court > 
Appeal for Ontario. Taschereau and tiwynm 
JJ., dissenting, that M. having done even 
thing on his part to be done to earn his cun. 
mission, and having lmd no control over M 
note after he indorsed it. and being in no way
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responsible for the failure to discount it. was 
entitled to the commission. McDonald v. 
Manning, xix., 112.

255. RuUding railway—Surety for perform- 
anei• of — Interpretation with rights of

See Suretyship, 5.

201». Vendor and purchaser — Agreement 
for sale of lands — Deviation from terms — 
Diving time —■ Secret dealings—Arrears of in
ti rest — Release of lands — Discharge of 
surety—A ovation.

Sec Principal and Surety, 4.

31). Tender.

257. Tender — Unilateral undertaking — 
Rond — Condition — Acceptance.]—II. ten
dered for construction of a railway pursuant 
to advertisement, and his offer was condition
ally accepted. At the same time II. executed 
m bond reciting the fact of the tender, con
ditioned, within 4 days, to provide 2 accept
able sureties and deposit 5% of the amount 
of his tender in the Hank of Montreal, and 
tlso i" execute all necessary arrangements for 
the commencement and completion of the 
work by specified dates, and the prosecution 
thereof until completed. These conditions 
were not performed and the contract was 
eventually given to other persons. In an ac
tion on the bond:—Held, affirming the judg
ment appealed from (IS Ont. App. It. 41.'»I, 
that the agreement made by the bond was 
unilateral; that the railway company was 
miller no obligation to accept the sureties of
fered or to give II. the contract : that the 
bond and the agreement for the construction 
of the works were to be contemporaneous 
acts, and as no such agreement was entered 
into II. was not liable on the bond. Brant- 
ford. IV. it Lake Erie Ry. Co. v. Huffman. 
xix.. 330.

258. Tender by firm—Assignment of inter
est — Alteration of specification after tender 
and before acceptance — Provision insertea 
against assignment — Incomplete contract— 
Locus standi — Action.]—On 1st February.
1 ss<>. the corporation of St. Gabriel called 
for tenders for waterworks for the village, ac
cording to plan and specification.—St. J. &
1 tendered "to do the several works of 
supplying and laying water pipes in this vil
lage according to plan and specification.” for 
.<‘>7.i It MUM).—The specification had no prohi
bition against transferring the contract. The 
tender of St. J. & Co., when the tenders were 
opened on 2nd March, was the lowest but one, 
that of I). & Co. By a memo, of agreement, 
made nth March. 1880, between St. J. and ('.. 
doing business together under the name of 
St. .1. ik Co., and T. St. J. & C. transferred 
all their interest in or to and by virtue of the 
tender to T. for $51 Ml, a further sum of 
S5< HI to be paid by T. when contract 
should be awarded by by-law duly passed. 
—1). & Co. availed themselves of cer
tain irregularities to withdraw their tender, 
tlie St. Gabriel council decided to make 
some changes in the plans and specifications, 
and at a meeting on 12th July. 1880. resolv
ed that the specification as made by the en- 
gim er of the corporation, with the corrections 
as amended by the council, be accepted and

adopted, and that Sr. J. should be allowed two 
days to consider the specification and, if he 
should accept, that he should attend on the 
15th at 3 p.m. to sign the contract.—The new 
specification contained the following : “ The 
contractor will not be permitted to sub let 
any portion of the work, except for the de
livery of materials, without the consent of the 
municipal council." On 15th July. SI. .1. and 
< '. went to the office of the respondent’s 
notary to sign the contract. At the same time 
T. presented himself, and claimed the right 
to sign the contract as transferee, producing 
and communicating to the mayor, who was 
present, the document by which St. J. & Co. 
had transferred to him all their interest in the 
contract in question.—The mayor thereupon 
requested delay until the evening to consult 
the council, which was to meet in accordance 
with the terms of the adjournment on the 12th 
July, when lie made a report of the respective 
pretensions of St. J. and <\ and of T. St. J. 
was called upon by the members of the coun
cil to state whether T.'s pretensions were 
founded, and whether it was true that lie was 
transferee of St. J. & Co.’s interests under 
the tender which they had submitted. The re
sult was that the council determined not to 
give the contract to St. J. ik Co., but sent for 
tlie next lowest tenderers, to whom they made 
an offer on the terms and conditions proposed 
to St. J. & Co. at the meeting of 12th July, 
and this offer being accepted it was resolved 
to give them the contract, and it was signed 
the next day.

St. J. in his own name, and ns the 
only person interested in the tender of 
St. J. & Co., then instituted an action in 
damages for breach of the contract which lie 
pretended was entered into between himself 
and respondent under the resolutions of 12th 
July. 1880.—The Superior Court (12 11. L. 
151 dismissed plaintiff’s action, holding that 
the evidence shewed no individual tender by 
St. J.. but one by St. J. and ('., as constitu
ting the firm of St. J. & Co., that therefore 
the plaintiff had no locus standi to maintain 
the action in his own name : that, besides, un
der the circumstances there never had been 
any completed contract between the parties ; 
the provision against assigning the contract 
was a material stipulation which had been 
violated by the assignment to T.. and that the 
council had l»een justified in refusing to ac
cept the tender.—This judgment was reversed 
by the Court of Review at Montreal, but re
stored by the Queen’s Bench.—On appeal the 
Supreme Court of Canada. Henry, J., dis
senting. affirmed the judgment of the Court of 
Queen's Bench.. Appeal dismissed with costs. 
St. .lames v. Corporation of St. tlabrid, 12th 
May, 1885, Cass. I tig. (2 ed.) 147.

250. Agreement as to tender—Fraud by 
partners—Breach of contract—Damages.

Sec Partnership, 4.

40. Trade Custom.

200. Sale of goods by sample — Delivery— 
Inspection.

See No. 211, ante..

41. Varying Terms.

2(51. Oral agreement in variation of written 
contract — Consideration.] — Defendant had
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379 CONTRACT. 38'i
agreed in writing to accept goods in payment 
of two hills of exchange accepted by plaintiff, 
and plaintiff, having delivered the goods in 
payment of such bills, was subseiinently sued 
by an indorsee of one of them, and compelled 
to pay it. In an action to recover the 
amount so paid by plaintiff, defendant offered 
evidence to shew that at the time the agree
ment in writing was made, the plaintiff orally 
agreed that the goods should not be taken as 
payment in full of the bills, and that lie would 
pay the balance as soon as he was able. The 
Supreme Court affirmed the judgment appeal
ed from 1-0 X. S. ltep. 210) which held that 
such agreement, if made, was void for want 
of consideration. Cox v. Seeley, Oth May, 
1890.

202. Railways — Expropriation of land — 
Title to land—Tenants in common—Proprié
taires par indiris—Construction of agreement 
—Misdescription—Plans and hooks of refer
ence — Satisfaction of condition as to indem
nity — Registry laws — Estoppel — II. S. 
Q. arts. 5163, 5164. art. 1560 C. ('.]—The 
provisions of the Civil Code respecting the 
registration of real rights have no application 
to proceedings in matters of expropriation of 
lands for railway purposes under the pro
visions of the Revised Statutes of Quebec.— 
Pending expropriation proceedings begun 
against lands held in common, (par indiris t 
for the pur|K)ses of appellant's railway, the 
following instrument was signed and deliver
ed to the company by six out of nine of the 
owners par indivis, viz. : “ He it known by 
these presents that we, the legatees Patterson 
of the Parish of Boauport, County of Quebec, 
do promise and agree that as soon as the 
Quebec, Montmorency and Charlevoix Rail
way is located through our land in Parishes 
of Notre-Dame des Anges. Reimport and 
L’Ange-tlardien, and in consideration of its 
being so located, we will sell, bargain and 
transfer to the Quebec, Montmorency and 
Charlevoix Railway Company, for the sum of 
one dollar, such part of our said land as may 
be required for the construction and main
tenance of the said railway, and exempt the 
said company from all damages to the rest 
of the said property, and that pending the 
execution of the deeds we will permit the 
construction of said railway to be proceeded 
with over our said land, without hindrance 
of any kind, provided that the said railway 
is located to our satisfaction. As witness out- 
hands at Quebec, this lltli day of June, in the 
year of Our Lord, one thousand, eight hun
dred and eighty-six.” Afterwards the line of 
the railway was altered and more than one 
year elapsed without the deposit of an amend
ed plan and hook of reference to shew the 
deviation from the line as originally located. 
The company, however, took possession of the 
land and constructed the railway across it 
and, in August, 1889. the same persons who 
had signed the above instrument granted an 
absolute deed of the lands to the company 
for a consideration of five dollars, acknowl
edged to have been paid, reciting therein that 
the said lands had " been selected and set 
apart by the said railway company for the 
ends and purposes of its railway and being 
already in the possession of the said railway 
company since the eleventh day of June, one 
thousand eight hundred and eighty-six, in vir
tue of a certain promise of sale sous .seing 
privé by the said vendors in favour of the i 
said company.” Neither of the instruments i

were registered. G. purchased the X ■■■•. 
Waterford Cove property in 1889 and. after 
registering his deed, executed by all the own
ers pur indivis, brought a petitory action : 
recover that part of the property taken h 
the railway company, alleging that the ; I 
struments mentioned constituted a donate . 
of the lands and did not come within t 
operation of arts. 5193 and 0194 of 1; 
vised Statutes of Quebec. Held, it1 
terms of s.-s, 19 of art. .1104, R. S. w. 
.sufficiently wide to include and apph to do
nations; that the instrument in question v. 
not properly a donation, hut a valid agré
ment or accord within the provisions of said 
tenth sub-section, under onerous conditions • 
indemnity which appeared to have been sat 
isfied I- ie company : that. a-, the agi<e 
stipulated no time within which the new plan 
should be filed and the location appeared :. 
have been made to the satisfaction of the i 
• juired proportion of the owners, it was suf 
ficient for the company to file the ameml.- l 
plan and hook of reference at any time then 
after ; and that, as the indemnity agreed upon 
by six out of nine of the owners par indi . 
had been satisfied by changing the location of 
the railway line as desired, the requirements 

. of art. .1104 R. S. Q.. had I...... fully com
plied with and the plaintiff’s action could nm. 
under the circumstances, be maintained. Qm 
hcc, Montmorency d Charlevoix II y. Co. 
(Jihsonc; (Jihsonc v. Quebec. Montmorency it 
Charlevoix lly. Co., xxix., 340.

203. Oral agreement — Evidence — 1111/- 
drawul of questions from jury — Ac to trial. \ 

1*. gave instructions in writing to II. n 
speeding the sale of a coal mine on terms 
mentioned and agreeing to pay a commission 
of .1% on the selling price, such commission 
to include all expenses. 11. failed to effect 
a sale. Held, affirming the judgment appeal. : 
from (0 B. C. Rep. 505), that in an action b\ 
II. to recover expenses incurred in an en
deavour to make a sale, and reasonable - 
numeration, parol evidence was admissible !•» 
shew that the written instructions did i. 
constitute the whole of the terms of the con
tracts, but there had been a collateral oral 
agreement in respect to tin* expenses, m l 
i Eat i In. quest ion ns to \\ bet her or not tin
had been o collateral oral agree.... .. in n
sped to the expenses and that the question n- 
to whether or not there was an oral contrai 
in addition to what appeared in the written 
instructions was a question that ought i-- 
lrnve been submitted to the jury, Hunsmu 
v. Lowenberg, Harris «(■ Co., xxx., 334.

294. Written instrument — Collateral par ' 
agreement — Work and labour done — Li< .

See Evidence, 221.

295. Railways — Expropriation — Till' .'■> 
lands — Propriétaires par indiris — Plan 
surveys, books of reference — Estopy I 
Satisfaction of condition as to indemnihi 
Application of statute—Registry laws—<'• 
8truction of agreement.

See Railways, 32.

299. Rale of goods — Evidence to vara 
written instrument — Mistake — Admis</ 
of evidence.

See No. 180, ante.
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CONTRAINTE PAR CORPS.

1. Appeal — Jurisdiction — Amount in 
contrôlersy — Secretion of estate by insol rent 
—Contrainte pur corps — .1,rts. KS.Ï, sss C. 
P. v.j—Ou a contestation of a statement of 
an insolvent trader by a creditor claiming a 
sum exceeding .Ÿ2.HOH, the judgment anpeiiled 
from condemned the appellant, under the pro
visions of art. 8M8 V. 1*. Q„ to three months' 
imprisonment for secretion of a portion of his 
insolvent estate, to the value of at least *U.- 
iHJO. Held, that there was no pecuniary 
amount in controversy and there could Is- no 
appeal to the Supreme Court of Canada. 
Clement v. Banque .Xutiona/c, xxxiii., 343.

2. Administration of minor’s property — 
Account — Heliquat de compte — Discretion.

See Tutorship, 2.

CONTRIBUTORIES.

Sec Company Law—Wixdixo-up Act.

CONTROVERTED ELECTION.

See Election Law.

CONVENTION.

See Contract—Treaty.

CONVERSION.

1. Carrier's contract — Shipping receipt — 
Limitation of liability — Damages — Negli
gence — Connecting lines—W rongful conn r- 
*101/ — Sale of goods for non-payment of 
freight — Principal and agent — Varying 
tarns of contract.J—A shipping receipt with 
conditions relieving the carrier from liability 
for loss or damages arising out of “ the safe
keeping and carriage of the goods," even 
though caused by the negligence, carelessness 
or want of skill of the officers, servants or 
workmen of the carrier, without his fault or 
privity, and restricting claims to tin' cash 
value of the goods at the port of shipment, 

, agreed for the carriage by the defendants’ and 
» other connecting lines of transportation, and 

made the freight payable on delivery of the 
goods at the point of destination. The de
fendants had previously made a special con
tract with the plaintiff hut delivered the re
ceipt to his agent at the point of shipment 
with a variation of the special terms made 
with him in respect to all shipments to him 
as consignee during the season of IS!HI. the 
variation being shewn by a clause stamped 
aer.ws the receipt of which the plaintiff had 
no knowledge. < >ne ot the shipments was sold 
at an intermediate point on the line of trans
port tion on account of non-payment of 
freight by one of the companies in control of 
a connecting line to which the goods had been 
delivered by the defendants, held, that the 
plaintiff's agent at the shipping point had no 

■ . as such, ;<> consent to a varlatio i 
of the pedal contract, nor could the carrh r 
do so by inserting the clause in the receipt

without the concurrence of the plaintiff ; that 
the sale, so made at the intermediate point, 
amounted to a wrongful conversion of the 
goods by the defendants, and that they were 
not exempt from liability in respect thereof, 
at their full value. Wilson v. Canadian De
velopment Co., xxxiii., 432.

[Leave to appeal to Privy Council granted, 
July, 11103.1

2. Seizure of chattels — Sale of perishable 
goods — Order of court — Holding in medio.

See Sheriff, 1.

CONVEYANCE.

1. Insolvency — Foreign assignment ■— 
Lands in Camilla—Lex /oci.j—An assignment 
and conveyance in pursuance of foreign bank
ruptcy proceedings is ineffectual to pass title 
to lands in Canada. Macdonald v. Ucorgian 
Hay I,umber Co., ii., 304.

2. Contract for sale of land — Payment of 
purchase money on delivery of conn yams'— 
Duty to prepair. | A provision in a contract 
for purchase of land that the purchase money 
is to be paid as soon as the conveyance is 
ready for delivery does not alter the rule that 
the Conveyance should he prepared by the pur
chaser. Fournier and Taschereau. .1.1.. dis
senting. Stevenson v. Doris, xxiii., 021).

3. Sale of land — Tender of conveyance— 
Objection—Delay—Default of vendor - Pay
ment of interest.

Sec Vendor and Purchaser, 30.
4. Conveyancing — Mortgage — Leasehold 

premises—Terms of mortgagi—Assignment or 
sub-lea sc.

Sec Mortgage, 1).
‘And sec Deed—Fraudulent Conveyances 

—Lease—Mortgage.

COPYRIGHT.

1. Infringement of copyright—Textual ropy 
—Source of information—Statutory forms— 
Notice on title page—Deposit of copies,] — 
The publisher of a work containing biographi
cal sketches cannot copy thorn from a copy
righted work, even where lie has applied to 
the subjects of such sketches and been re
ferred to the copyrighted work therefor.—In 
works of this nature where so much may he 
taken by different publishers from common 
sources and the information given must In- in 
the same words, the courts will Is- careful not 
t<> restrict the right of one publisher to pub
lish a work similar to that of a'nother, if he 
obtains the information from common sources 
and does not, to save himself labour, merely 
copy from the work of the other that which 
has lieen the result of the latter’s skill and 
diligence.—The notice of copyright to lie in
serted in the title page nf n copyrighted work 
is sufficient if it substantially follows the 
statutory form. The omission of the words 
“ of Canada ” in such form is not a fatal 
defect. and, even if a defect, it is cured hv 
s.-s. 44, s. 7 of the Interpretation Act.—De
positing in the office of tile Minister of Agri
culture copies of a book containing notice <>f

<
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copyright before the copyright has been grant
ed a< (-s not invalidate the same when granted. 
Garland v. Gcmmill, xiv., 321.

2. Publication of dictionary—Source of in
formation — Infringement — Evidence—Tex
tual copy.]—In an action for infringement of 
copyright in a dictionary the unrebutted evi
dence shewed that the publication complained 
of treated of almorft all the subjects in the 
exact words used in the dictionary first pub
lished and repeated a great number of errors 
that occurred in the plaintiff’s work. Held. 
a Dinning the judgment appealed from. < Q. 
It. in Q. It. 2551. that the evidence made out 
a prim à furie case of piracy against the de
fendants which justified the conclusion that 
they had infringed the copyright, ('adieux v. 
Beauehetnin, xxxi., 370.

CORPORATE SEAL.

Executed contract — Liability of corpora
tions.| - An executed contract for purposes 
within its corporate powers and of which it 
receives benefit is binding upon a corporation 
although the contract was not executed under 
tlie corporate seal. Bernardin v. Xorth Duf
fer in, xix., 581.

CORPORATION.

Sec Company Law — Foreign Corpora
tions — Municipal Corporations — Rail
ways—School Trustees.

COSTS.

1. Appeal for Costs. 1-5.
2. Payment to or iiy Parties, (1-34.
3. Refusal of Costs. 35-08.
4. Other Cases, 00-83.

1. Appeal for Costs.

1. Appeal for routs—Jurisdiction—Habeas 
corpus— Prisoner at large.]—General costs of 
appeal were allowed where it appeared that 
at the time of instituting an appeal against an 
order in a matter of habeas corpus, the pris
oner was at large. Fraser v. Tapper. Cass. 
]>ig. (2 ed.i 421 ; Cass. Prac. (2 ed. i 54. 83.

2. Appeal for easts—Mistake.]—Though an 
appeal will not lie in respect of costs only, yet 
where there has been a mistake upon some ; 
matter of law, or of principle, which the party 
appealing has an actual interest in having 
reviewed, and which governs and affects the 
costs, the party prejudiced is entitled to have 
the benefit of correction by appeal. Archbald 
v. deLisle; Baker v. dcLislc ; Mo irai v. de- 
Lisle, XXV., 1.

3. Quashing appeal — Voluntary execution 
—Question of costs—Estoppel.]—The court 
may quash an appeal for costs only, although 
there may be jurisdiction to entertain it. 
Schlomann v. Dotckcr, xxx., 323.

4. Appeal for costs—Hearing refused.
See Appeal, 30.

5. Appeal for costs—Habeas corpus—Pris
oner at large.

Sec Practice of Supreme Court, «10.

2. Payment to or by Parties.

0. Construction of trill—Order on allumiez 
appeal.] — In a case submitted for the cm 
si ruction of a will, upon allowing an npp- 
it was ordered that the costs should be paid 
by the respondents who were executors mi 1 
trustees out of the general residue of i> 
estate of the deceased, but if the residue sien11 
have been distributed then that costs should 
be contributed by the persons who should hm ■ 
received portions of the residue ratably 
cording to the amounts respectively recoin n 
by them. Fisher v. Anderson, iv., 400.

7. Mistake—Pleading—Tender into court.] 
—Appellants not having tendered v ii h t 
plea costs accrued up to and inclusive of ii- 
preduction, ordered to pay the respondent tin- 
costs incurred in the court of first instance. 
The Ætna Life Insurance Co. v. Brodie, v., I.

8. Cross-appeal—Motion to quash—Taxing 
costs.]—A motion to quash an appeal on il 
ground that it should not have been brougl1 
as a substantive appeal, but as a cross-app'.il. 
was dismissed. Rut the respondent lm\ 
succeeded in having the judgment of the cmirt 
below varied (reversed on one point and ,r 
firmed on another), was allowed costs as of 
cross-appeal taken under rule (il. Brum t 
Pilon, v., at p. 350; Cass. S. C. Prac. (2 c l. 
104.

0. Controverted election — Preliniinaia ■ 
jeetions—Onus probandi. ]—Costs allowed mi 
dismissal. Strong, J.. dissenting, in view of 
established jurisprudence followed in the cmirt 
below. Stanstead Election Case, xx., 12.

10. Objection taken in factum—Quashing 
for want of jurisdiction — Counsel /<. i 
When object ion in the jurlsdlct ion i- t
the factum and motion to quash the appn I 
made at the earliest convenient time, gen- ml 
costs will be allowed and counsel fees a- m a 
motion to quash ; the counsel fee being in tIn
discretion of the taxing officer subject to m 
crease by order of tin- court or a judgi 
jon v. Marquis (iii., 251) : Reid v. Rainsng; 
McGowan v. Moekler. Cass. Prac. 12 ed. i, 
81. 82; Cass. Dig. (2 ed. 1 pp. 420, 421

11. Certiorari—Quashing appeal for aunt 
of jurisdiction—Objection taken bg court.] — 
On an appeal from a judgment of the Cmirt 
of Queen's Bench for Manitoba making ah-o- 
lute a rule to quash a conviction brought - -n 
certiorari from a magistrate’s court, objection 
was taken by the court for want of juris
diction by reason of the matter having ari-i-ii 
before a tribunal that was not a Superior 
Court. The appeal was quashed for want of 
jurisdiction and costs allowed to the n-p aid
ent. The Queen v. A’ovins. Cass. Dig. II ' 
427; Cass. Prac. (2 ed.) 27, 81.

12. Objection taken in factum — Want of 
jurisdiction—Quashing appeal.] — Where ob
jection to the jurisdiction is taken in n - "tid- 
ent’s factum and motion to quash made nt 
the earliest convenient time the general - .><ts 
of the appeal will be given and a conn I fee 
as on a motion to quash. Maire, rte., «-
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Terrebonne v. Sœur* <1e la Providence. Cass. 
Dig. (2 ed. ) 484 : Cass. S. C. Prac. (2 ed.)

13. Appeal—Jurisdiction—Amount in eon- 
trorerxp—Affidavits—Conflicting as to amount 
—The Exchequer Court Arts—50 i( 51 Viet, 
c. 16, u 51 53 i /». I 54 d 55 Viet i W, - N

Patent Act—If. 8. V. e. HI. s. AH. ] 
—On a motion to quash an appeal where the 
respondents filed affidavits stating that the 
amount in controversy was less than the 
amount fixed by the statute as necessary to 
give jurisdiction to the appellate court, and 
affidavits were also filed by the appellants, 
shewing that the amount in controversy was 
sufficient to give jurisdiction under the sta
tute, the motion to quash was dismissed, but 
the appellants were ordered to pay the costs, 
as the jurisdiction of the court to hear the 
appeal did not appear until the filing of the 
appellants’ affidavits in answer-to the motion. 
Drcsehcl v. Auer Incandescent Light Mfg. Co.. 
xxviii., 2118.

14. Abandonment of expropriation proeeed- 
ings—Usurpation of lands—Illegal detention. | 
—After the commencement of expropriation 
proceedings the city took possession of lands, 
constructed works thereon and incorporated 
it with a public street. Acting under a spe
cial statute subsequently passed, the expro
priation proceedings were abandoned without 
payment of indemnity oi return of the prop
erty. The declaration in an action by plain
tiff to obtain relief was defective but an 
amendment was ordered under s. 63, Supreme 
and Exchequer Courts Act for the purpose of 
determining the actual controversy and as 
defendant's conduct had been tyrannical and 
flagrantly illegal the plaintiff was allowed his 
costs in all the courts. City of Montreal v. 
Hogan, xxxi.. 1.

15. Contract for sale—Action for price- 
Counterclaim—Specific performance—Costs.] 
—In an action for the price of land under an 
agreement for sale, or in the alternative for 
possession, defendant filed a counterclaim for 
specific performance and paid into court the 
amount of the purchase money and interest, 
demanding therewith a deed with covenants 
of warranty of title. Plaintiff proceeded with 
his action and recovered judgment at the trial 
for the amount claimed and costs, including 
costs on the counterclaim, the decree directing 
him to give the deed demanded by the defend
ant as soon as the costs were paid. The ver
dict was affirmed by the court en bane. Held, 
reversing the judgment appealed from (33 X. 
S. Hep. 334). that as defendant had succeed
ed on his counterclaim he should not have 
been ordered to pay the costs before receiving 
his deed and the decree was varied by a direc
tion that he was entitled to his deed at once 
"ith costs of appeal to the court below en 
Imne. and to the Supreme Court of Canada 
against plaintiff. Parties to pay their own 
costs in court of first instance.— Held, per 
(Jwynne. J. Defendant should have all 
costs subsequent to the payment into court. 
Millard v. Darroic, xxxi., 196.

1<i. Controverted election—Change of soli- 
''Hors—Payment of easts — Stay of proceed
ings on appeal.]—While an appeal was pend
ing. on 1st October. 1901, motion was made 
'"v a change of solicitors of record and was 
granted on deposit being made of .$400 to 
secure former solicitor’s costs. Thereupon 

8. C. D.—13

counsel for appellant stated that an agreement 
for postponement of the hearing had been 
come to and the order for postponement 
was made accordingly. Jteaudin. K.C., 
then asked leave to present a petition 
in have a new petitioner appointed ou 
the ground that the postponement was the 
result of fraudulent collusion between the 
new solicitors and the former petitioner who 
had lieen paid to abandon proceedings. Leave 
for the application was granted after notice 
in order that, if collusion were proved, the 
order to postpone might lie rescinded. On 
22nd November another motion to change 
solicitors was made and granted, on consent of 
parties, the hearing being ordered to !"• per
emptorily fixed for the term then in session 
and not later than 29th Novemls*r. This 
date for hearing was fixed by the court suo 
mohi. On 29th November appellant’s counsel 
applied to stay proceedings till costs of the 
solicitor on the record from 1st October to 
22nd November had lieen paid. The order 
was refused and the hearing ordered to pro
ceed forthwith. I’pon appellant's counsel 
stating that the case could not lie distin
guished from the 'Vico Mountains Election 
Case (31 Can. S. C. It. 437 i the appeal was 
dismissed with costs. Terrebonne Election 
fuse. 29th November. 1901.

17. Provincial bonds—Succession duties— 
Exempted securities—Sale under trill—I hit y 
on proircds—Proceedings by or against the 
Croira—Costs. |—Costs will be given for or 
against the Crown as in other cases. Juris
prudence of Privy Council and Supreme Court 
of Canada stated as settled by a numliev of 
cases specially referred to. Ear il t v. Attor
ney-General of A ova Scotia, xxxiii.. .150.

18. Increased counsel fee—Application in 
chain bers—Quashing appeal.

Sec Practice of Supreme Court, 05.

19. Misconduct of administrator—Refusal 
to facilitate liquidation of estate—Personal 
litigation — Order charging his share with

Sec Executors and Administrators, 2.

20. Security—Special bail — Exoncrctur— 
Practice.

Sec Appeal, 3.

21. Assignment for benefit of creditors— 
Lien of execution creditor—Costs of appeal— 
Limitation of appeal.

Sec Appeal, 341.

22. Quebec License I et, ISIS—Refusal of 
I license—Tender—Ma nda m us.

Sec Liquor Laws, 13.

23. Application for appeal per salt urn— 
Taxation of fee.

See Appeal, 180, 317, 318.

24. Filing factum—Motion for non pros.— 
Indulgence on terms.

Sec Practice of Supreme Court, 29.

25. Adding parties—Transfer of plaintiff’s 
interest•—Attempt to get party responsible for 
costs—Costs on motion.

See Practice of Supreme Court. 226.
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20. Appeal—Obit ruction* by party—Settl

ing ease—Order extending time—Special order 
a* to costa in both courts.
Sec Practice of Supreme Court. 71». 122.

27. Reimbursement of costs paid under Su
preme Court order—Reversal of judgment by 
Privy Council.

Sec Practice of Supreme Court. 07.

28. Solicitor and client—Fund in court— 
Lien—Priority of payment.

See Solicitor, 9.

29. Appeal — Incomplete record—Case re- 
in it ted to trial court—Directions as to costs.

Sec Practice of Supreme Court. 30.

30. Appeal—Cross-appeal to Privy Council 
—Practice—Stay of proceedings—Costs or
dered to be costs in the cause.
See Practice of Supreme Court. 231, 232.

31. Appeal—-Jurisdiction — Special lea re— 
It. S. C. c. 135, ss. J,0. .)>—Form of applica
tion and order—Cross-appeal to Privy Conn
ed/—Inscription pending such appeal—Stay of 
proceedings—( 'osts allowed.

See Practice of Supreme Court. 232.

32. Telephone pole—Negligence—Party to 
suit—Costs on unnecessary proceeding.

Sec Negligence. 192.

33. Appeal per saltum — Motion granted 
with costs to be costs in the cause.

See Practice of Supreme Court, 105.

34. Stamps on election petition—Technical 
objections to form—Prête-nom—Prelim inary 
objections—Abandonment of proceedings—Re
instatement—Costs—Matter of procedure.

See Election Law, 118.

3. Refusal of Costs.

35. Appeal standing dismissed on equal di
vision—Discretion of court in awarding costs 
saved—3H Met. e. II. s. ,M.|—By the Act 38 
Viet. <•. 11. s. 38. tin* Supreme Court of Can- 
a»la being authorized, in its discretion, to order 
payment of costs or appeal, the decision in 
this case, being on an e<|ual division that the 
respondent should not have costs, did not 
necessarily prevent the majority of the court 
from ordering the payment of costs of appeal 
in other cases of an eiiual division of opinion 
amongst the judges. The Liverpool and Lon
don and IIlobe Insurance Co. v. XVyld, i., 005, 
at pi>. 1(93-090.

30. Court equally divided—Costs refused.] 
—The practice of the court has been to refuse 
costs when the court has been equally divided. 
Curry v. Curry. 13th March. 1880. Cass. Dig. 
<2 ed.l 070; McLeod v. .V. II. Ry. Co., v., 
283; Cote v. Morgan, vii., 1. McCollum \. 
Odette, vii., 30 ; Shield’s v. Peak, viii., 579: 
Milloy v. I\err. viii. 474: Mcgantic Flection 
Case, viii., 10!) ; Trust and Loan v. Laicra- 
son, x.. 079 ; see also Cass. S. C. Prac. (2 ed.)

37. Mutual error—Preliminary exception— 
Jurisdiction—Objection taken by court—Divi

sion of co*f*.] — Either through erroneous 
views held in common by both parties or l-\
mutual agreement t<> in the matter pass
silence a question as to the jurisdiction of tin- 
court to hear an appeal was not raised but 
the case was argued on the merits. The coni ' 
raised the question groprio mot à and quash--i 
the appeal without costs. Rank of Torout. 
v. Les Curé, etc., de la Nativité de la Saint. 
Merge, xii., 25.

38. Quashing appeal — Objection taken by
court.] — Where an appeal is quashed f--r 
want of jurisdiction it will be quashed with 
out costs, if the objection has been taken l-v 
the court itself. Major v. City of Tin.. 
Rivers, 18 C. L. J. 122. 17th November, lsvj, 
Cass. Dig. (2 ed.i 422 ; (Iludirin v. <'it in mine 
3rd November, 1883, Cass. Dig. (2 ed. i 42' - , 
(lendron v. McDougall, 4th March, 1885. Cas-. 
Dig. (2 ed.l 429 : Hank of ’Toronto v. /,-> 
t urc, etc., de lu Nativité, xii., 25; Moiuth 
Lefebvre, xvi., 387. •

39. Printing of case — Unnecessary matter 
—One-third cost deducted.] ■— The cost <-f 
printing unnecessary and useless matter in 
case was not allowed on taxation. L Hum u i 
v. Lamarche, xii., at p. 405; Cass Dig. 12 
ed.) 074.

40. Claim on public works contract 
Waiver of legal rights—Costs withheld from 
Crown.]—Where a claim against the Govern 
ment was referred to arbitration, the Crown 
not insisting on its strict legal rights and the 
claimants thereby put to great expense, i ■ 
Crown was deprived of costs in all the courts. 
The Queen v. Starrs, xvii., 118.

41. Quashing appeal — Objection taken by 
court—Jurisdiction.]—On quashing an appeal 
for want of jurisdiction on suggestion In n 
member of the court at the hearing m. ' - 
were allowed. Accident Ins. Co. of A. A. -, 
McLachlin, xviii., 027.

42. Objections taken for first time on ap
peal—Amending answers. |—Where objecti--n.- 
were taken for the first time on api»e:il the 
appellant was not allowed costs. Canada 
Southern Ry. Co. v. A or veil ; Canada South
ern Ry. Co. v. Cunningham ; Canada Southrm 
Ry Co. v. Duff; Cunudu Southern Ry. Co.
<Jatfield, Cass. Dig. (2 ed.) 34; Cass. S. i . 
Prac. (2 ed.) 83.

43. Motion to quash—Want of jurisdiction 
—Delay in application—Refusal of costs. \
On quashing an appeal for want of juris, i-
tion the court, refused costs because a nioti-m
i<> quash had not been made at the
convenient opportunity. Gcndron v. i/- - 
Dougall. Cass. Dig. (2 ed.) 429 ; Cass. S. i 
Prac. (2 ed.)

44. Taxation in Supreme Court of Canada 
—Solicitor and client.]—An application i'--r 
an order directing registrar to tax costs be
tween solicitor and client was refused. « in- 
Chief Justice stating tliat the question was 
duly considered by the judges at the organi/a 
lion of the Supreme Court, and it was n-.i 
thought advisable to regulate costs between 
solicitor and client. Honk v. Merchants Mar. 
Ins. Co., Cass. Dig. (2 ed.l U.77.

45. Counsel fee—Advocate arguing appeal 
| in person as respondent.] — The respondent

who was an advocate, argued his appeal in
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person. Motion to tax counsel fee was re
fused, Fournier and Henry, .1.1., dissenting. 
Charlevoix I. he tin n Case < I alia v. La nylois i, 
Cass. S. C. Prac. (2 ed. ) 140.

40. Application for habeas carpus—Appeal 
in favornn libertatis.]—Costs are not given. 
iis a general rule, in habeas corpus matters. 
In re Johnson. Cass. Dig. (2 ed. ) 329. 077 ; 
S. ('. Prac. (2 ed.I 53, S3.

47. Libel—Slander—Privileged statements 
-Public interest — Charging corruption 

against political candidate — Challenging to 
sin—Justification—Costs.] — The defendant 
Imd caused a defamatory statement to he 
printed in a newspaper, and on a separate 
fly-sheet, and circulated through the constitu
ency, during a Parliamentary election, with 
a printed challenge to the plaintiff and others 
implicated in the charges made,to justify their 
inrocence by taking an action for damages in 
case they were not guilty, and offering at the 
same time to make a deposit to cover the 
costs of suit.—The Supreme Court of Canada, 
in affirming the judgment of the Court of 
(Jiieen’s Pencil for Lower Canada I which had 
reversed the judgment of the Superior Court 
in favour of the plaintiff, and dismissed the 
action with costs i, refused to allow costs 
under the circumstances. Strong. C.J.. dis
sented. being of opinion that the Superior 
Court judgment for .$100 damages with costs 
as of an action for that amount should lie 
res. >red. Gauthier v. Jeannottc, xxviii., 000.

48. Assignment for benefit of creditors— 
I'm ml nient preference- liriberg.] Where 
the appellant was an inspector of an insol
vent estate and participated in arrangements 
Intended to secure a fraudulent preference to 
a particular creditor the appeal was allowed
with costs hut the action against him was 
dismissed without costs and an order made 
that no costs should he allowed in any of the 
courts below. Hrighum v. Banque Jaeques- 
I artier, xxx., 420.

49. Action for personal injuries—Prescrip
tion—Failure to plead exception — Judicial 
notin' of limitation — Dismissal of action— 
Arts. dISS. 22(i2, 22(17 V. f.]—In an action 
for bodily injuries where the extinction of the 
right of action by prescription was not plead
ed or raised in the courts below and upon on 
appeal the prescription was judicially noticed 
and the action dismissed, the appeal was al
lowed without costs. City of Montreal v. 
J/cG’ir. xxx.. 582.

•HI. Construction of written contract— 
Spn i that ions — **From and “to" streets 
- Itijrrenee to annexed plan—.Uistake—Ap
portionment of costs.]—Where the contentions 
of neither party were fully adopted, the ap
peal was allowed without costs in the Supreme 
Court of Canada. City of Montreal v. Can
adian Par. Ity. Co., xxxiii., 39(1.

51. I ppea!—Jurisdietion—Objection taken 
ly court—0uasliing appeal.

Sec Appeal, 109, 111.
52. Irrelevant matter in factum—Censure

'"i Loss of 00»t».
See Practice of Supreme Court, 28.

53. Equal division of opinion — Judgment
1,1 •'Hiding affirinid- Dismissal of appeal
without costs.

See Election Law, 73.

54. Appeal — Equal division of opinion— 
Dismissal without costs.

See Appeal. 1(13.

55. Appeal — Equal division of opinion— 
Dismissal without costs.

See Liquor Laws, 2.

50. Scandalous reflections in appellant's 
fait a in—Ordered to be taken off fills—Costs
withheld.

See Practice of Supreme Court, 15.

57. Expropriation of land—Award less than 
amount offend—Special matter considered by 
arbitrators—Itefusai of costs.

See Arbitrations, 28.

58. Application to court— Setting down Ex
chequer Court appeal — Hearing—Lapse of 
time—\ew point of practice—Costs withheld.

See Practice of Supreme Court, 114.

59. Appeal failing upon equal division of 
court—Bract ice—t osts refused.

See Itideal* Canal Lands. 2.

00. Question of jurisdiction—Failure to ob
ject in factum—Mitigation of costs.

Sec Appeal, 308.

01. Quashing for want of jurisdiction— 
Objection taken in filet am—Costs allowed on 
motion only.

See Appeal, 184.

02. Quashing appeal — Objection taken by 
court — Costs withheld.

Sec Appeal, 110, 111.

03. Question of jurisdiction — Objection 
taken by court—Costs withheld.

See Appeal. 113.

04. Taxation of witnesses — Controverted 
election—Disallowance in eases not appealed.

See Practice of Superior Court, 177.

05. Sew objection taken on optical—Pre
scription—Costs withheld.

See Limitations of Actions, 22.

00. Appeal — J urisdietion — Award by 
ili a inage referee—It. S. C. e. I Jô. s. 2 J— 
Costs withheld—Objection taken by court.

See Appeal, 52.

07. Appeal — Dismissal for want of prose
cution — Application to reinstate refused 
without costs — .Xoticc — Practice.

See Practice of Sup. Court, 95, 90. 97.

08. Appeal — J urisdietion — Final judg
ment — It. S. C. e. 115. s. 2-i—Costs reduced.

See Practice of Sup. Court, 08.

4. Other Cases.

09. In Exchequer Court — Security for 
costs—Time for application—Petition of 
right—Discretionary order.]—Per Fournier, 
.1 . in the Exchequer Court of Canada. 
Where, by a letter addressed to the suppliant, 
the Secretary of the Public Works Depart-
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ment stated, that lie was desired by the Min
ister nf Public Works in offer the sum of 
$3.!C»0 in full settlement of the suppliant's 
claim against the department, an application 
on behalf of the Crown for security for costs 
was refused, on the ground that the power of 
ordering a party to give security for costs, 
being n matter of discretion and not of abso
lute right, the Crown in this case could suf
fer no inconvenience from not getting security, 
as well as on thg ground of delay in making 
the application. Application for security for 
costs in the Exchequer Court must be made 
within the time allowed for filing statement 
in defence, except under special circum
stances. Wood v. The Queen, vii., 631.

70. \rtion by firm of sidicitors—Set-off— 
Mutual debt* \gpcal—Final indûment. |
In 'in action by a firm of attorneys for costs 
defendants cannot set off a sum on id by one 
of them to one of the attorneys for special 
services rendered by him. there being no 
mutuality and the payment not lining for the 
general services covered hv the retainer to the 
firm.—Per Taschereau. J. The judgment of 
the Court of Appeal affirming the Divisional 
Court judgment on appeal front a report of 
the taxing officer on n reference is not a film! 
judgment front which an appeal lies to the Su
preme Court of Canada. McDougall v. Cant- 
cron ; Bickford v. Cameron, xxi.. 370.

71. Supreme and Exchequer Courts of Can
ada — Band evidence— Quantum meruit. 1 — 
In proceedings before the Supreme and Ex
chequer Courts of Canada an attorney has 
the right to establish the quantum meruit of 
his services by oral evidence in an action for 
his costs. Paradis v. Bossé, xxi., 410.

72. instruction — Motion to amend plcad- 
inf/#.]—In appeal, where distraction of costs 
has not been asked for by the pleadings, or by 
the factum, it should be asked for when judg
ment is rendered. If not then asked for. any 
subsequent application must lie made to the 
court upon notice to the other side. See Con- 
rerse v. Clarke. 12 L. C. It. 402: The Water
works Co, of Three Hirers v. Dostalcr, 18 L. 
<\ .1. 100: Tutor v. Campbell. 7 Legal News, i 
103. Lctourneux v. Dansereau. Cass Dig. 
(2 ed.) 077: Cass. S. C. Proc. (2 ed.) 84.

72$. Estoppel — Loss of riftht of appeal— 
Acquiescence in judgment—Ifeeeption of costs 
bp appellant.]—The judgment appealed from 
gave certain costs to the appellant which 
were taxed and paid to him out of moneys 
in court to the credit of the cause. A motion 
to quash the appeal was made on the ground 
that by accepting these costs the appellant 
has acquiesced in the judgment appealed from 
by taking a benefit thereunder. Held, that 
the reception of these costs was in no way 
inconsistent with the appeal against the con
struction the judgment placed upon the will 
in dispute in the case. In re Ferguson; 
Turner v. Bennett ; Turner v. Carson, xxviii., 
38.

74. Appeal — Discretion of court appeal
ed from- Costs.]—It is only when some fun
damental principle of justice lias boon ignored, 
or some other gross error appears that the 
Supreme Court will interfere with the discre
tion of provincial courts in awarding or with
holding costs. Smith v. St. John City Bp. 
Co,; Consolidated Electric Co. v. Atlantic |

Trust Co.: Consolidated Electric Co. v. Pratt. 
xxviii., ($03.

7fi. Drainage—Qualification of petitioner 
“ Last revised assessment roll ”—It. S. O 
(1HII7) c. 2.W—Costs of non-appealing party.', 
—The judgment appealed from (1 Out. !.. 
It. l."(i. 202) reversed the trial court jnd- 
ment C$2 O. It. 247) and held that the - h 
revised assessment roll ” governing the si , 
tus of petitioners in proceedings under :li 
Drainage Act. was the roll in force at Un
tune the petition was adopted by the miinii i 
pal council and referred to the engineer f.n 
report, and not the roll in force at the tine 
that the by-law was finally passed. The con
tractor Imd been made party in the Court of 
Appeal for Ontario and appeared at the le i 
ing, but did not himself appeal. The judg
ment appealed from held that the effect of nl 
lowing the appeal did not give him any cost- 
on the appeal. The Supreme Court affirmed 
the judgment appealed from. Cliallont,
The Township of Lobo, xxxii., 50f>.

76. Privy Council judgment Itule in Su- 
pre m v ( Jo a rt—Specia I c ircu m s t a n ces.

See Practice of Superior Court, 22!i.

77. Lien by solicitor—Money deposited n 
court—Opposition en sous ordre — Art. 'll 
C. C. P.—Sub-collocation.

Sec Opposition, 16.

78. Judgment dismissing appeal — A'oii- 
proeedendo—Default of appearance.

Sec Practice of Superior Court, 91.

76. Execution for costs of Supreme Court 
judgment — Stay of proceedings—Amount in 
dispu to—. 1 ppeul—J urisdiction.

Sec Practice of Sup. Court, 249.

SO. Stay of proceedings in court below 
Subsequent reference—Order as to costs gin

See Appeal, 322$.

81. Taxation in suit against sehotd trustas 
—Application by ratepayer—Jurisdiction ../ 
provincial courts—Interference on appeal.

Sec Appeal, 179.

82. humoral agreement—Trust—Lien for 
costs—Evidence—Husband and wife.

Sec Contract, 162.

83. Counterclaim by solicitor against sin , 
iff's fees—Signed bill of costs—Set-off.

Sec Solicitor, 10.

COUNSEL.

Bight of action for fees — Retainer là 
fresher—Fishery commission — Petition 
right—Quantum meruit- l.ex loci. | An ad
vocate of the Province of Quebec, one of H r 
Majesty's counsel, was retained by the (îmern- 
ment of Canada as of counsel for (Jreal Id 
tain before the Fishery Commission at 1 lain 
pursuant to the Treaty of Washington. \ 
to terms of retainer, the judge in the K\ 
chequer Court found “ that each of the coun
sel engaged was to receive a refresher equal i" 
the retaining fee of $1,060, that they wer- i" 
be at liberty to draw on a bank at Halifax
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for $1,000 n month during the sittings of the 
commission, that the expenses of the suppliant 
and his family were to be paid, and that the 
linal amount of fees was to remain unsettled 
until after the award.” The amount awarded 
by the commissioners was $5,000,000. The 
suppliant claimed $10,000 as his remuneration, 
in addition to $8,000 already received by him. 
Il< l<l, /icr Fournier. Henry and Taschereau. 
JJ.. that the suppliant, under the agreement 
entered into with the Crown, was entitled to 
sue by petition of right for a reasonable sum 
in addition to the amount paid him. and that 
$8.1100 awarded him in the Exchequer Court 
was a reasonable sum.— /Vu Fournier. Henry. 
Taschereau and (Iwvnne. ,1.1. By the law of 
the Province of Quebec, counsel and advocates 
can recover for fees stipulated for by an ex
press agreement.—/Vu Fournier and Henry, 
JJ. By the law also of the Province of On
tario counsel can recover for such fees.—I‘cr 
Ritchie, C.J. As the agreement between the 
suppliant and the Minister of Marine and 
Fisheries, on behalf of Her Majestv. was made 
at Ottawa, in Ontario, for services to lie per
formed at Halifax, in Nova Scotia, it was not 
subject to the law of Quebec; that in neither 
Ontario nor Nova Scotia could a barrister 
maintain an action for fees, and therefore that 
the petition would not lie.—Per Strong. .1. 
The terms of the agreement, as established by 
the evidence, shewed, in addition to an express 
agreement to pay the suppliant's expenses, 
only an honorary and gratuitous undertaking 
on the part of the Crown to give additional 
remuneration for fees beyond the amount of 
fees paid, which undertaking is not only no 
foundation for an action but excludes any 
right of action ns upon an implied contract 
to pay the reasonable value of the services ren
dered : and the suppliant could therefore re
cover only his expenses in addition to the 
amount so paid.—I’cr (1 wynne, J. By the 
Petition of Right Act. s. 11». the subject is 
denied anv remedy against the Crown in any 
case in which lie would not have been entitled 
to such remedy in England, under similar cir
cumstances. By the laws in force there prior 
to -.‘I ik LU Viet. e. .'II (Imp. i. counsel could 
not, at that time, in England, have enforced 
payment of counsel fees by the Crown, and 
therefore the suppliant should not recover.— 
Tin Queen v. Doutre. vi„ .'14”».

I Note.—On appeal to the I’rivy Council, it 
was Held, 1. that in Quebec an advocate is en
titled. in the absence of special stipulation, 
to sue for and recover on a ijit an linn meruit 
in respect of professional services rendered by 
him, and may lawfully contract for any rate 
of remuneration which is not contra bonus 
mores, or in violation of the rules of the bar.— 
-. That in the absence of stipulation to the 
contrary, express or implied. Mr. 1 loutre must 
he deemed to have been employed upon the us
ual terms upon which such services are ren
dered. and that his status in respect both of 
right and remedy was not effected either by 
the 1er loci coijtractus or the 1er loci solu
tionis. — 3. That the Petition of Right Act, 
ls7i$, s. 10, s.-s. 3. does not in such case bar 
the remedy against the Crown by petition. 0 
App. Cases 745.]

In an action by the sheriff against a solicitor 
for office fees and charges, the solicitor cannot 
counterclaim for overcharges in former bills 
paid to the sheriff by him in respect of matters 
in which the solicitor may hove acted for the 
parties interested, because any such over
charges, if recoverable from the sheriff, do not 
belong to the solicitor but to the clients for 
whom lie acted, but. in such an action, the 
solicitor may set up by way of counterclaim 
his costs in a suit in which lw had appeared 
for the sheriff notwithstanding his omission to 
render a signed bill of the costs prior to the 
lilitig of tin- counterclaim. Taylor v. Robert- 
#oii, xxxi., 015.

2. Action for /n/cc of land—Tender and de
posit—Demand of deed with warranty,

3. ('outrai t ha corvespondenn— Post letter 
—Time limit—Tt rm for delivery—It re a eh of 
contract—Damages — t'ounterelaim — Condi
tion precedent- Right of action.

«Sec COMTBACT, 217.

COUNTY COURTS AND JUDGES.

1. Statute—A ini'tiding Act—Retroaction— 
Sale of lands—Judgments and orders.]- I util 
1807 it was the practice in Manitoba for the 
Court of Queen's Bench to grant orders for the 
sale of lands on judgments of the County Court 
under rules 803 ct #%#/. of the Queen's Bench 
Act. 1803. In that year the Court of Queen’s 
Bench decided that this practice was irregular, 
and in the following session the Legislature 
passed an Act providing that " in the case of 
a County Court judgment, an application may 
be made under rule 803 or rule 804, as the 
case may be. This amendment shall apply to 
orders and judgments heretofore made or en
tered, except in cases where such orders or 
judgments have been attacked before the pass
ing of this amendment.” Held, Sedge wick. J., 
dissenting, that the words ” orders and judg 
meats ” in said clause refer only to orders and 
judgments of the Queen's Bench for sale of 
lands on County Court judgments and not to 
orders and judgments of the County Courts. 
Held, further, reversing the judgment of the 
King’s Bench (13 Man. L. R. 41!* i. Davies, J., 
dissenting, that the clause had retroactive oper
ation only to the extent that orders for sale 
by the Queen's Bench on County Court jinlg- 
meiits made previously were valid from the 
date on which the clause came into force but 
not from the date on which they were made. 
Held, tier Sedgewiek. J., that the clause had 
no retroactive operation at all. Schmidt v. 
Hit;, xxxi., t‘»02.

2. Powers of judge—Scrutiny of rotes—In
quiry into corrupt acts.

Sec Canada Temperance Act, 1.

3. Minicipal inquiry—Judicial functions— 
I nil nor tribunal R. <>. (i887) c. /s ). s.

Sec Prohibition, 1.
COUNTERCLAIM.

1. Solicitor and client — Action by sheriff 
fur 1res—Pleading—Setting off claim for over
charges in bills paid—Signed bill of cos/#.]—

4. Jurisdiction—Legislative authority—Pro
vincial courts—Speedy trials—Criminal proce
dure—Administration of justice.

Sec Constitutional Law, 22.
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5. Appeal—Jurisdietion—Case originating 

in Count g Court—Transfer to High Court.
Sec Appeal, 11.1.

<». Appeal—Juridiction—52 l ie#, e. .17, h.
~ (It- ' - - Appointment of /m.tiding officer»-— 
County Court Judge»—55 \ iet. c. }s (
J7 l ief. e. 51. ». .7 (OhM—5s l iet. e. ',7 
(Ont.) Construction of itatutt \ppeal 
from assomment—/■’iaa/ judgment—"Court of 
last resort."

8cc Appeal. 114.

7. Sheriff—Trespass—Sale of goods hg in
sol rent— Ilona fide»—Judgment of inferior tri
bunal—IJstoppel— Hen judicata—liar to action 
—Fraudulent preferences—/‘leading.

Sec Insolvency. 22.

COURT.

1. Jurisdiction — Action for redemption— 
Foreign lands—Let ret sitae—Action in per
sonam. I An <tatario <’ourt » ill not grant a 
decree for redemption of a mortgage on land» 
in Ontario at suit of n judgment creditor of a 
mortgagor, whose judgment being registered is. 
by statute in Manitoba, a charge upon the 
lands, tbe judgment creditor and mortgagee 
Iwitli having domicile in Ontario.—The only 
locus standi the judgment creditor would have 
in an Ontario <'ourt would lie to have direct 
relief against the land by means of a sale to 
which relief lie would lie restricted in such a 
case in a suit in the courts of Manitoba, and a 
decree for a sale would not have been enforce
able in thr latter proilnce A court of equity 
will, where personal enilities exist between two 
parties over whom it has jurisdiction, though 
such equities may refer to foreign lands, gh • 
relief b.v a decree operating not directly upon 
the lands, but directly in personam. but such 
relief will never lie extended so far as de
t reeing a sale in the nature of an equitable ex
ecution. Henderson v. Hank of Hamilton. 
xxiii., 710.

2. Constitution of Flection Court—Substitu
tion of new court—Change of name—Contro
verted election.

See Election Law, 101.

3. Criminal jurisdiction—Oyer and terminer 
—Commission—Supreme Court of II. C.—Con
stitution.

Sec Habeas Corpus. 2.

4. Jurisdiction — Municipal corporation — 
(fin ning road allowances—C. S. I . C c. 5i— 
it. s. u. <mi) c. is). ss. :>>a 5.11.

Sec Municipal Corporations, 100.

Inferior tribunal — Judye <,f County 
Court—Municipal inguiry—It. S. <). ( /\s7 i 
c. 1S4, s. J77.

See Prohibition. 1.

0. Lessor and lessee—Overholding tenant— 
Claim for use and occupation—Jurisdiction— 
Arts. 8S7. HHH C. C. F.

Sec Laxpi-oh!) and Tenant. 23.

7. Provincial tribunals—'.''axing costs—In
terference by appellate court.

See Appeal. 179.
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8. Appeal—Jurisdiction—52 Viet. c. 37. ». ! 
(If.) —Appointment of presiding officers 
County Court judges—.',:, l ief. r. }N | Ont. i -
>7 Met. e. 51. ». 5 (Ont.)—5S lief. e. ',7 
(Ont. I — Construction of statute — Appeal 
from assessment—Final judgment—" Court „/ 
last resort."

See Appeal, 114.

9. Divisional Court—Appeal direct—H. > 
C. c. JJ5, s, 2d. s.-s. J—Order in chambers.

Sec Appeal, 329.

10. Appeal—Forfi it are— Waiver — Ouster 
of jurisdiction—Objection taken by court.

See Appeal, 432.

11. Criminal law—Perjury—Judicial pro
ceeding—Ite facto tribunal—Misleading justn, 
—Jurisdiction — Construction of statut, - /,*.
S. O. arts. 5551, 55U1—Criminal Code, ». l\,i.

Sec Criminal Law, 24.

12. Construction of statute—Special leave 
to appeal—"Judge „f court appealed from " 
Jurisdiction—H. S. C. c. 1.15. ». .'i2.

Sec Appeal, 330.

COURT HOUSES.

1. Removal from shire town—If. S. A. .< 
(J ser. i e. 20, 1.

See Municipal Corporation, 81.

2. Municipal corporation—Construction of 
statute—:,:, I iet. e. >,2. »». 397. -]0). ]ti!l.
( Ont. I—City separated from county—Male 
tenancc of court house and goal—Care and 
maintenance of prisoners.

See Akiiitrations. 30.

COURT OF EQUITY.

Agreement as to boundaries—Statute of 
Frauds—Purchaser for value—Xoticc—Di» 
eretiona ry j u risdiet ion.

See Boundary, 2.

COURT OF PROBATE.

Jurisdiction—Accounts of executors and 
trustees—Res judica ta.

Sec Trusts, 12, 14.

COURT OF REVIEW.

1. Jurisdiction—Judgment in Court of /.’ 
view—Judgment in first instance varied—I/' 
'i3 C. P. (J.—ct 55 I iet. c. 25. ». 3. ss. .1 
Construction of statute.]—Where the 8uperi"i 
Court, sitting in Review, has varied a judg
ment, on appeal from the Superior Court, le 
increasing the amount of damages, the judg 
ment rendered in the court of first instance 
not thereby con firmed, and consequently there 
cannot be an anneal direct from the judgin' ' i 
of the Court of Review to the Supreme Conn 
of Canada under the provisions of the third 
sub-section of section three, c. 23 of the slat 
utes of û4 & ÛÜ Viet. ( L>. I, amending the
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Supremo nnd Exchequer Courts Act. Simpson 
v. Pullixcr, xxix., <i.

2. Jurisdiction- Acte I rial—L'ntcring judg
ment on rvrdiet—3) I irt. c. x. 10 t Que. i — 
35 I ict. c. ti, s. I l ( Que. i

See Railways, 108.
3. Appeal from Court of Ucvieic—Appeal to 

Prirg Council- Appealable amount— Ô) if- 
Viet. (I), i c. .10. x. A. s.-ss. .1 ,(• Jj—C. S. L. C.
e. 77. ». 3Ô—Art*. 111.',. 1178 C. V. P.—lt. S. 
Q. art. 3311.

See Statute, 145.
I. Ip/ieal—Hight of appeal to Prirg Coun

cil■—Construction of statuh I'inal judgment
It. S. C. e. 13.7. ss. I >1. 38 it 311-0', tl- ■'>'» 

l ict. c. 3Ô. s. 3 I />. i
See Appeal, 107.

5. Legislative jurisdiction — Appeals from 
Court of Itcr'n ir—.11 »(• 51 Viet. c. 3Ô, s. 3 
III. i

See Constitutional Law, 31.
tl. Parties on appeal— Practice—Proceeding 

in name of part g deceased—Amendment on r> 
rieir—./urixdictiun — Interference with discre
tion on appeal.

Sec Appeal, 139.

The mistake being immediately discovered. S. 
returned the note to the drawers, unstamped 
and unindorsed, in exchange for another note 
of $17.100, but S. afterwards, on the same day 
stole the note, caused it to he stamped, in
dorsed it. and tried to collect it. Held, revers
ing the judgment of the Court of ( jueen's 
Iteneh for Lower < ' Hindu (appeal sidei. that 
S. was not guilty of larceny of " a note " or of 
“a valuable security” within the meaning of 
t In' statute, and that i Iw offence of which he 
was guiltv was not correctly described in the 
indictment. Scott v. The Queen, ii„ 349.

2. Itcscrrcd ease—Obtaining mom g under 
false grctcncix—Preferment of indictment- - 
Delegation of autlioritg bg \ttonicg-(jcninil- - 
33 it- 33 I irt. c. I'd. ». 38 Quashing indict, 
meat. | —Cutler 32 & 33 Viet. c. 29. s. 28. the 
Attorney <ieneral cannot delegate to the judg
ment and discretion of another the power 
which lie is authorized personally to exercise 
in directing that an indictment for obtaining 
money by false pretences should be laid before 
the grand jury : and it being admitted that the 
Attorney-General gave no directions with re
ference to the indictment, in the case reserved, 
a motion to quash should have been granted. 
I The judgment appealed from (1 Dor. i j. 15. 
12ti i was reversed and the conviction set 
aside.] Abrahams v. 'I In Queen, vi„ 10.

COVENANT.

1. Lease for one gear—Dominion license to 
cut timber—Warrant g of tith—Quiet enjog-

See Crown Lands, 92.
2. Mortgage — Married woman — Implied 

contruet—Disclaimer.
See Married Woman, 4.

And see Contract—Marri auk Laws.

CRIMINAL CONVERSATION.

Statute of Limitation* — Adulterous inter- 
• ourse—Damages.]—The Statute of Limita
tions is not a bar to an action for criminal con
versation where the adulterous intercourse be
tween defendant and plaintiff's wife has con
tinued to a period within six years from the 
time the action is brought. Judgment appeal
ed from (27 Ont. App. R. 703) affirmed.
Qmrre. Does the statute only begin to run 
when the adulterous intercourse ceases, or is 
the plaintiff only entitled to damages for inter
course within the six years preceding the ac 
tionV King v. Hailey, xxxi., 338.

CRIMINAL LAW.

1. Lareeng—I nstamped promissorg note— 
Valuable seeuritg—33 d- 33 I 'ict. e. 31 (/>. i- - 
Form of indictment.]—S. was indicted, tried 
Bad convicted for stealing a note for the pay- 
nient and value of $2.18.33, the property of A. 
Met’, and another. The evidence shewed that 
tin- note was drawn by A. McC. and C. It., 
and made payable to S.'s order nod was given 
b.v_ mistake to S.. it being supposed that 
$258.33 was due to him, instead of $175.00.

3. Indictment—Misjoinder of counts—Man
slaughter—Pride nee.] An indictment con
tained two counts, one charging murder, the 
other manslaughter of the same person, on 
tin- same day. Vpon "a true bill." fourni, a 
motion to quash the indictment for misjoinder 
was refused, the prosecutor electing to pro
ceed on the first count only, and the prisoner 
was found guilty of manslaughter. Held, 
affirming the Supreme Court of New Bruns
wick (5 I\ iV 15. 449i. that the indictment was 
good and that as the crime charged in the 
second count was involved in that charged by 
the first count the prisoner could not lie pre
judiced and the trial laid been regular.—The 
prisoner was convicted of manslaughter in kill
ing his wife, who died 19th November. 1881. 
The immediate cause of dentil was acute in
flammation of the liver, which might lie occa
sioned by a blow or a fall against a hard sub
stance. (In 17th October preceding lier death, 
the prisoner had knocked his wife down with 
a bottle : she fell against a door, and remained 
on the floor insensible for some time ; she was 
confined to her bed soon afterwards and never 
recovered. Evidence was given of frequent 
acts of violence by the prisoner upon his wife 
within a vear of her death, by knocking her 
down and kicking her in the side.—The re
served questions were whether the evidence of 
assaults and violence prior to 19th November 
or 17th October, 1881. was properly received, 
and whether there was any evidence to leave 
to the jt.vy to sustain the charge in the first 
count of tee indictment V Held, affirming the 
judgment ap’s-aled from, that the evidence was 
properly received, and that there was evidence 
to submit to he jury that the disease which 
caused her death was produced by the injuries 
inflicted by the nrisoner. 7’heal v. The Queen. 
vii., 397.

4. X< gatire anrments—Indictment for per- 
jurg—Evidence of special facts.]—D.. in ans
wering to faits et irt ides on the contestation 
of a saisie arrêt, or attachment, stated, among 
other things. " 1st, t int lie. D.. owed nothing

1 for his hoard : 2nd, tl at he. L>., from about the

oc
X

M
vn

 JtH
tM

JA
W

fT
 m



399 CRIMINAL LAW.

beginning of 1880 to towards the end of the 
year 1881. had paid the board of one the 
rent of his room, and furnished him with all 
the necessaries of life with scarcely any ex
ception: 3rd. that he. 1*\, during all that time, 
ISSU and 1881, had no means nl support what
ever." 1». being charged with perjury, in the 
assignments of perjury and in the negative 
averments, the facts sworn to by 1». in his I 
answers were distinctly negatived in the terms | 
in which they were made. Ihld, that under i 
the general terms of the negative averments it 
was competent for the prosecution to prove j 
special facts to establish the falsity of the 
answers given by It. in bis answers on fait* ] 
11 articles, and the conviction could not bi- 
set aside because of the admission of such 
proof. Even if the evidence was inadmissible 
there being other charges in the same count 
which were pleaded to. a judgment given on | 
a general verdict of guilty on that count would 
be sustained. Uownic v. The Queen, xv.. 358. !

5. Procedure—Indict nient for rape—Convic
tion for assault with intent Attempt—11. S. 
f. c. 17.’/, s. m—Puni-slimi lit. | An assault 
with intent to commit a felony is an attempt 
to commit such felony within the meaning of 
s. 183 of R. s C. e. 174. •»!! an indictment 
for rime a conviction for assault with intent to I 
commit rape is valid.—On such conviction the I 
prisoner was held properly sentenced to im
prisonment under It. S. L\ c. It 13, s. 38. John | 
v. The Queen, xv., 384.

(i. Trial—Felon!/—Jury attending church— i 
Prcacher'ii remarks—Influence on jury—Ex- I 
pert testimony.]—In the course of a trial for I 
murder by shooting the jury attended church 
in charge of a constable, and the clergymen ! 
directly addressed them, referring to the case ; 
of a man hanged for murder in 1*. E. 1., and ; 
urging if they had the slightest doubt of the | 
guilt of the prisoner they were trying, to tern- | 
per justice with equity. The prisoner was con- i 
victed. Held, affirming the judgment of the , 
Court of Crown Cases reserved in Nova Scotia, j 
that, although the remarks of the clergyman j 
wen- highly improper, it could not be said that ! 
the jury were so influenced by them ns to affect I 
their verdict — A witness was called at the 
trial to give evidence as a medical expert and i 
in answer to the Crown prosecutor he said, 
"there are indicia in medical science from j 
which it can be said at what distance small | 
shot were fired at the body. I have studied | 
this—not personal experience, but from books." ! 
He was not cross examined as to the grounds 
of this statement and no medical witnesses 
were called by the prisoner to confute it i 
The witness then stated the distance from the 
murdered man at which the shot must have I 
been fired in the case before the court, and 
on what he based his opinion as to it. giving ' 
the result of his examination of tlv body. 
Held. Strong and Fournier. J.I., dissenting, 
that by his preliminary statement. \ie witness 
hail established his capacity to speak as a 
medical expert, and it not ha vit g been shewn 
by cross-examination, or other testimony, that 
there were no such indicia as Hated, his evid
ence as to the distance at vhicli the shot 
was fired was properly recei.ed. Preeper v. 
The Queen, xv.. 401.

7. Trial—Crown case* reserved—It. S. C. c. 
/?'/. -s-s. J.’/ti, doll—Sum mo i in y jury—Persona
tion of juror- Irregularly — Cured by ver
dict.]—1».. found guilty cf feloniously adminis
tering poison with inten to murder, moved in

4UU

arrest of judgment on the ground that one of 
the jurors who had tried the case had not been 
returned as such. The general panel of jurors 
contained the names of Joseph E. and Moise 1.. 
The special panel for the term of the court, 
at which the prisoner was tried, contained the 
name of Joseph L. The sheriff served Joseph 
E.'s summons on Moise E., and returned 
Joseph E. as the party summoned. Moise E. 
appeared in court, answered to the name of 
Joseph, and was sworn as a juror without 
challenge when It. was tried, (hi a reserved 
case. Held, per Ritchie. C.J.. and Taschereau, 
and (iwynne. JJ.. that the point should not 
have been reserved by the judge at the trial, 
it not being a question arising at the trial 
within the meaning of R. 8. ('. c. 174. s. 359. 
Held, also, per Taschereau and (iwynne. ,1,1., 
affirming the judgment of the Court of Queen's 
Reach, that assuming the point could la- re
served. R. S. C. c. 174, s. 3411 clearly covered 
the irregularity complained of. Strong and 
Fournier. JJ., dissented. llriscbois v. I In 
Queen, xv., 431.

8. Assault on constable—Serving summons 
—Ihdietubtc offence—Competency of wifi as 
witness—Defendant—It, S. ('. c. 16.!. s. It. 
S. V. c. I'-'/, s. ,!16.J—An assault on a con 
stable attempting to serve a summons issued 
by a magistrate on information charging viola
tion of the Canada Temperance Act is an as
sault on a pence officer in the due execution 
of his duty and indictable under R. S. C. <•. 
102, s. 34.—Un the trial of an indictment for 
such assault the wife of the defendant is not 
a competent witness on his behalf. McFarluin 
v. The Queen, xvi., 393.

9. Indictment—Names of deceased llias 
dictus—Proof of names—Variance. | — Where 
two or more names are laid in an indictment 
under an alias diet us it is not necessary to 
prove them all.—J. was indicted for the mur
der of A. J.. otherwise called K. K.. and. on 
trial, was convicted of manslaughter. I »<•- 
ceased was known by the name of K. K., Ian 
there was no evidence that she ever went by 
the other name. Held, affirming the Court of 
Crown Cases Reserved (Quebec), that this 
variance between the indictment and the evid
ence did not invalidate the conviction for man 
slaughter. Jacobs v. The Queen, xvi., 433.

10. Criminal procedure — Error — Crown 
challengeStanding aside jurors a second 
time- Question of law not reserved at trial 
'!. S. C. e. 17.’/. ss. Hi.'/, 3.7.9 <( 266.]—When a 
panel had been gone through and a full jury 
had not been obtained the Crown on the second 
calling over the panel was permitted, againsi 
the objection of the prisoner, to direct eleven of 
the jurymen on the panel to stand aside a 
second time, and the judge presiding at tie- 
trial was not asked to reserve and neither 
reserved nor refused to reserve the objection. 
After conviction and judgment a writ of error 
was issued.—Held, per Taschereau. (Iwynne 
and Patterson. JJ., affirming the judgment 
appealed from, that the question was one of 
law arising on the trial which could have hem 
reserved under R. S. C. c. 174, s. 359. and tin- 
writ of error should, therefore, be quashed. 
Per Ritchie. C.J.. and Strong and Fournier. 
JJ. That the question arose before the trial 
commenced and could not have been reserved, 
and as the error of law appeared on the fan- 
of tin» record the remedy by writ of error was 
applicable. Hriscbois v. The Queen (15 Can. 
S. C. R. 431) referred to.—Per Ritchie, C.J.
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hikI Strong. Fournier and Patterson. JJ., that 
the Crown could not without shewing cause 
for challenge direct a juror to stand aside a 
second time. The Queen v. Laconihc t VI !.. V. 
dur. 250i overruled.—Per (iwynne, J. That 
all the prisoner could complain id' was a mere 
irregularity in procedure which could not con
stitute a mis trial. Morin v. The Queen. xviii.,
407.

11. Extradition—Forgery—L'tiering forged 
order for payment of money—Forged indorne- 
ment—Trying for offence other than that for 
which grimmer extradited — Appeal — />< - 
murrer.\ — The prisoner was tried at the 
October Term, 1884, of the Supreme Court at 
Halifax, the indictment, charging — 1. That 
the said .1. C. did feloniously oiler, utter, dis
pose of and put oil', knowing the same to lie 
forged, a certain check or order for the pay
ment of money, which said forged order is as 
follows, that is to say—
•• No. E. 434(50.

Halifax, X.S.. February l.'tth, 1884. 
Merchants' ltank of Halifax :

Pay William McFatridge. or order, two 
hundred and twenty-four dollars and seventeen 
cents ($224.17).

(Sgd.) Longard Hros.
And indorsed as follows : “ W. McFatridge.” 
With intent to defraud.—2. That the said J. C. 
afterwards, to wit, on the day and year afore 
said, having in his custody and possession a 
certain other order for the payment of money, 
which said last mentioned order is as follows,

■ -.1.'

No. E. 434(50.
Halifax. X.S.. February 1.1th, 1884. 

Merchants’ Hank of Halifax :
Pay William McFatridge. or order, two hun

dred and twenty-four dollars and seventeen 
cents ($224.171.

( Sgd. t Longa rd Hros.
- He. the said James Cunningham, afterwards, 
in wit. on the day and year last aforesaid, at 
Halifax aforesaid, feloniously did forge on the 
back of said last mentioned order a certain in
dorsement of said order for the payment of 
money, which said forged indorsement is as 
follows, that is to say, “ W. McFatridge." 
with intent to defraud.—3. That the said J. 
i'. afterward, to wit. on the day and year 
aforesaid, feloniously did offer, utter, dispose 
"f and put off. a certain other forged order for 
the payment of money, which forged order is 
as follows, that is to say-
Xo. E. 434(10.

Halifax, X.S.. February 13th, 1884. 
Merchants’ Hank of Halifax :

Pay William McFatridge, or order, two 
hundred and twenty-four dollars and seventeen

(Sgd. i Longa rd Hros.
And indorsed “ W. McFatridge.”
With intent thereby then to defraud.”—Coun
sel for prisoner, before the jury were sworn, 
objected to the jurisdiction of the court on the 
ground that the indictment charged an offence 
or offences different from that for which the 

, prisoner was extradited, to which plea the 
Attorney-General demurred. Judgment was 
pronounced sustaining the demurrer and the 
1 1 proceeded. The prisoner was eon-
vi' ted on the first and third counts of the in
dictment, and acquitted on the second.—At

the close of the trial counsel for prisoner re
newed his application. The C.J.. agreed to re
serve a case for tin* opinion of the judges and 
submitted :—( 11 Whether the prisoner was in
dicted and tried for another and different 
offence, or other and different offences, than 
that for which he was extradited at the in
stance uf the Government of Canada; and if 
so. whether the court had jurisdiction to try
and convict ill" prisoner of such offenc........
offences.— ( 2 i Whether the evidence on the 
part of the Crown, as reported herewith, is 
sufficient to sustain a conviction on the first 
and third counts of the indictment or on either 
of those counts. The papers put in evidence 
on the trial to be considered and read as part 
of the case.—The majority of the Supreme 
Court |X.S. I, 1U Id, that the prisoner was 
properly convicted on the third count Hi It.
6 <1. 31.) field, per Fournier, Henry and 
Taschereau, J.I.. (Ritchie. C.J.. and Strong. 
J., dissenting I. that evidence of the uttering of 
a forged indorsement of a negotiable check or 
order is insufficient to sustain a conviction on 
a count of an indictment charging tin* uttering 
of a forged check or order. On the second 
<1 nest ion reserved, therefore, the judgment of 
the court below should be reversed and the 
prisoner ordered to be discharged. — Per 
Ritchie, C.J. The question raised by the de
murrer was not properly before the Court in 
Appeal, the court below having been unani
mous with respect to it.—Per Strong. J. The 
court below rightly held, on the authority of 
Hex v. Fader ma n (lien. V. 3721. that the 
question raised by the demurrer was not prop
erly before the court, the Chief Justice having 
given judgment on the demurrer overruling it 
at the trial. Moreover, there was nothing in 
the law under which the prisoner was extra
dited to prevent tin* court from trying him 
for any offence for which he was. according 
to the law of the Dominion, justiciable before 
it.- -Appeal allowed. Queen v. Cunningham, 
Cass. Dig. (2 ed. I 104.

12. Criminal proceeding — Contempt of 
court, j—Contempt of court is a criminal pro
ceeding. Ellin v. The Queen, xxii., 7.

13. Criminal appeal—Criminal Code. I *!>.!. n.
7 '/!—t ndirided property of co-lieiin—Fraudu
lent appropriationn—tnlairf nil y »■»•*•» iring—If. 
S. c. e. Iti.'i. nu. (Ai. 83, .Si. |—Where on a 
criminal trial a motion for a reserved case 
made on two grounds is refused, and on appeal 
to the Court of Queen’s Hench (appeal sidei, 
that court is unanimous in affirming the deci
sion of the trial judge as to one of such 
grounds, but not as to the other, an appeal to 
the Supreme Court can only be based on the 
one a< i u which there was dissent. A convic
tion under s. 85 of the Larceny Act. R. S. C. 
c. 1(54. for unlawfully obtaining property, is 
good, though the prisoner, according to the 
evidence, might have been convicted of a crim
inal breach of trust under s. (55.—A fraudulent 
appropriation by the principal, and a fraudu
lent receiving by the accessory, may take place 
at the same time and by the satin* Act —Two 
bills of indictment were presented against A. 
and H. under ss. S3 and 85 of the Larceny 
Act. H.v the first count each was charged 
with having unlawfully and with intent to 
defraud taken and appropriated to his own use 
$7.000 belonging to the heirs of so as to 
deprive them of their beneficiary interest in 
the same. The second count charged H. ( the 
appellant i with having unlawfully received the 
$7,000, the property of the heirs which had
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before tlion been unlawfully obtained ami taken 
and appropriated by said A., the taking and 
receiving being a misdemeanour under s. 85. 
c. 11*4. It. S. (’. at the time when he so received 
the nionev. A. who was the executor of < '.'s 
estate, and the custodian of tin* money, pleaded 
guilty to the charge on the first count. It. 
pleaded not guilty, was acquitted of the charge 
on the first count, hut was found guilty of 
unlawfully receiving. On the question sub
mitted. in a reserved case, whether It. could he 
found guilty of unlawfully receiving money 
from A., who was custodian of the money as 
executor, the Court of Queen's (tench for 
Lower Cannda (on appeal i. Sir A. Lacoste. 
C.L. dissenting, held the conviction .mod. At 
the trial it was uroved that A. and It. agreed 
to appropriate the money, and that when A. 
drew the money he purchased Ills railway ticket 
for the Vniteil States, made a parcel of the 
money, took it to It.'s store, and handed it to 
him saying : "Here is the hoodie : take good 
care of it." On the same evening, lie abscond 
ed to New York.—On appeal to the Supreme 
Court of Canada: //</</, affirming the judg
ment of the court lielow. that whether A. he 
a bailee or trustee, and whether the unlawful 
appropriation by A. took place In- the handing 
over of the money to It. or previously. It was 
properly convicted under s. 85, c. lii4. It. S. 
('.. of receiving it knowing it to have been un
lawfully obtained. («Wynne, ,!.. dissenting. 
McIntosh v. The Queen, xxiii.. iso.

14. Hefting on election—Stakeholder—It. S. 
(’. c. I-V.l. w. b— 1 ccessnrics—It. S. C. c. /}5. *, 
7.1 The depositary of money staked by two 
individuals on the result of an election for the 
House of Commons is guilty of a misdemeanour 
under It. S. C. e. 151). s. 1» | Crim. Code. s. 
-041. and tin- bettors are accessories to the 
commission of the offence. A**»/, v. I HI Ion I to 
Ont. I*. It. 552 ioverruled. Walsh v. TrcbiL 
cock, xxiii., tIO.».

15. Will—Her he—Death of testator caused 
hji devisee—Felonious art.] - No devisee can 
take under the will of a testator, whose death 
has hi-eii caused by the cripiinal and felonious 
act of the devisee himself, and in applying this 
rule no distinction can lie made between a 
death caused by murder and one caused by 
manslaughter. Taschereau, .1., dissenting. 
I.multi v. Lundi/. XXiv.. 1150.

10. The Criminal Code. s. 57.) ■— Pirsona 
designata—Officers de facto and de jure— 
Chief constable— Common naming housi —Com- 
fiscal ion of naming instruments, munegs. etc. 
—Evidence—The Canada Eridencc Act. I S’1.1, 
ss. d. •l. dO and d!.] — Section 575 of tile Crim 
innl Code, authorizing the issue of a warrant 
to seize gaining implements on the report of 
“ the chief constable or deputy chief con
stable " of a city or town, does not mean that 
the report must come from an officer having 
the exact title mentioned, but only from one 
exercising such functions and duties as will 
bring him within the designation used in the 
statute. Therefore, the warrant could prop
erly issue on the report of the deputy high 
constable of the City of Montreal, tlirouard. 
,1., dissenting.-—The warrant would lie good if 
issued on the report of a person who filled tic 
facto the office of deputy high constable though 
he was not such dr jure.—In an action to re 
vendiente the moneys so seized, the rules of 
evidence in civil matters prevailing in the pro
vince would apply, and the plaintiff could not 
invoke “The Canada Evidence Act. ISO.'!." so

as to be a competent witness in his own behalf 
in the Province of Quebec.— Per Strong. C..I. 
A judgment declaring the forfeiture of mom 
so seized cannot he collaterally impeached 
an action of revendication. O' V- ill v. -I 
torneg-ticneral of Canada, xxvi.. 122.

17. Ip/ieal—Jurisdiction - Criminal Cod' 
is0d. s.s. 7J--740 -— \eir trial — Statute, con 
struct ion of.] - An appeal to the Snpreii 
Court of Canada does not lie in cases when a 
new trial has been granted by tin* Court of 
Appeal under the provisions of tin- Criminal 
Code. IS! 12. ss. 742 to 75o inclusively Tl 
word " opinion " as used in the second sul 
section of section seven hundred and forty i \ 
of “The Criminal Code IS! 12." must be cm 
strued as meaning a “ decision " or "jn-l- 
ment " of the Court of Appeal in criminal 
cases. I iau v. The Queen, xxix.. iHi.

IS. Construction of statute—dO »( dl I /-/ 
c. 5}. s. I! y Imp. i \ /i/dicatiou Criminal 
prosecution — Embezzlement of trust funds
Suspension of eiril rented p— Stifling pro......
flou—Partnership.]—Tin* Inqierinl Act. 2o X 
21 Viet. c. 54 s. 12. provides that " Nothin, 
in this Act contained, nor any proceeding con 
viction or judgment to be bad or taken ther
on against any person under this '<-t. slial' 
prevent, lessen or impeach any remedy at law 
or III equity, which any party aggrieved bv at 
offence against this Act might have bad if i It 
Act had not passed : and nothing in
this Act contained shall affect or prejudice an 
agreement entered into, or security given I- 
any trustee, having for its object the rest ora 
tion or re-payment of any trust propcm m 
appropriated." Held, affirming the judgment 
of the Supreme Court of Itritish Columbia - > 
B. C. Hep. 571 i. that the «-lass of trustees in
ferred to in said Act were those guilty of mi 
appropriation of property held upon expre*-- 
trusts.- Semble, tliiit the section only covered 
agreements or securities given by tin* default 
ing trustee himself.- Qua re, Is the said It- 
periaI Act in force in British ColumbiaV If 
in force it would not apply to a prosecution f-- 
an offence under It. S. C. <*. 204 ( Lan-en 
Act t, s. 58.—Action was brought on a cov 
liant given for the purpose of stifling a pr<*-• 
cation for the embezzlement of partnersliin 
property under It. S. C. <-. 204. s. 58 |not re
enacted in Crim. Code. 18112. |- Held, thai tIn
al leged criminal act. having been committed 
before the Code came into force, was m-; 
affected by its provisions and the covenant was 
illegal at common law. Further, the partner 
ship property not having Im*cii held on an 
press trust, the civil remedy was not presen- -I 
by the Imperial Act. Major v. McCram n 
xxix., 182.

10. Appeal—Habeas corpus — Extradition 
Xcccssitg to quash.]-—By s. 51 of tin* Supr- i • 
and Exchequer Courts Act (It. S. C. c. 155-. 
“no appeal shall lie allowed in any cas-- ,.f 
proceedings for or upon a writ of habeas 
corpus arising out of any claim for extradition 
made under any treaty." On application ti
the court to fix a day for hearing a motion - 
quash such an ap|ieal. Ill Id. that tin* niati--: 
was coram non judice and there was no peers 
sit.v for a motion to quash. In re 
xxix., 050.

20. Crimi----Lotterg - Indictable offt m •
Criminal Code. IS’.ld—It. S. C. 100 It. S <>. 
art. dbdO—.*.{ Viet. c. dll {Que. I J- Per Cii 
ouard. J.. dissenting. In Canada before il
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Criminal Code. 18!)2. lotteries were mere 
offences or contra vent ions and not crimes, and 
consequently the Act of the Quebec Legislature 
was constitutional. //Association St. Jean- 
Haptiste v. Brault, xxx., 5U8.

21. Manslaughter—Indictment against body 
corporate—l'rim. Code. s. >1.1—Fine.] Under 
s. 213 of the Criminal Code a corporation may 
he indicted for omitting, without lawful excuse, 
to perform the duty of avoiding danger to 
human life from anything in its charge or un
der its control—The fact that the consequence 
of the omission to perform such duty might 
have justified an indictment for manslaughter 
in the case of an individual is not a ground for 
quashing the indictment.—As s. 21.'1 provides 
no punishment for the offence the common law 
punishment of a fine may be imposed on a 
corporation indicted under it.—Judgment np 
pealed from (T B. C. Rep. 2471 affirmed. 
I n ion Colliery Co. v. The Queen, xxxi., 81.

22. Conspiracy—Bobbery— Withdrawal of 
conspirator—Kiny's evidence.] —The accused 
was convicted at Dawson, in the Yukon Terri
tory. on an indictment for conspiracy, and it 
appeared that he had before the commission of 
the offence refused to take part in the proposed 
robbery as it was “ too strong for him," but 
remained willing to share in the result. After 
the robbery accused gave information which 
led to the arrest and conviction of his fellow 
conspirators. The trial judge reserved a case 
for the opinion of the Supreme Court as to 
whether or not the withdrawal relieved the 
accused from criminal liability as a party to 
the robbery, notwithstanding that lie remained 
with a guilty mind, being ready to accept his 
share of the stolen property and doing nothing 
to prevent the commission of the crime. Vpon 
hearing counsel for the Crown, no one appear
ing on behalf of the convict, the conviction was 
affirmed. Bex v. Harris, 22nd May, 1002.

23. Appeals in criminal eases—Const met ion 
of HU it- (il I iet. e. .1 '/ (/>.!]—Appeals to the 
Supreme Court of Canada in criminal cases 
are regulated solely by the provisions of the 
Criminal Code. It ice v. The King, xxxii., 480.

24. Perjury—Judicial proceeding—Be facto 
tribunal — Misleading justice — J ur indict ion— 
[on struct ion of statute—B. S. Q. arts. .7.7.7/. 
•7.7#;/—Criminal Code, s. l.'pi.]—The hearing of 
a charge by a magistrate, assuming to act as a 
justice of the pence having authority to hear it. 
is a judicial proceeding within the meaning of 
s. 14." of the Criminal Code and a person 
swearing falsely upon such hearing may be 
properly convicted of perjury, notwithstanding 
that the magistrate had no jurisdiction over 
the subject matter of the complaint. Judgment 
appealed from t Q. R. 11 K. It. 477 i affirmed, 
the Chief Justice and Mills. J„ dissenting. 
Drew v. The King, x.xxiii., 228.

sel sent to her by the accused to give the 
directions, is not a communication from the 
husband to his wife in resnect of which the 
Canada Evidence Act forbids her to testify. 
Mills. J., dissenting.—Per (iirouard. J. I dis
senting i. The communications between hus
band and wife contemplated by the Canada 
Evidence Act, 181 >3. may be de rerbo. de facto 
oi de eorpore. Sexual intercourse is such a 
communication and in the case under appeal 
neither the evidence by the accused that blood
stains upon his clothing were caused by having 
such intercourse at a time when his wife was 
unwell, nor the testimony of his wife in con
tradiction of such statement as to her condi
tion. ought to have been received.—Per Mills, 
J. ( dissenting i. Under the provisions of the 
Canada Evidence Act. 181K1. and its amend
ments the husband or wife of an accused per- 
snii i> competent as a witness onl> on liehalf 
of the accused and may not give testimony on 
the part of the Crown.- -Per Taschereau. C.J. 
The reports of debates in the House of Com
mons are not appropriate sources of informa
tion to assist in the interpretation of lan
guage used in a statute. (Josselin v. The 
liing, xxxiii.. 205.

2d. Criminal eon fiction — Affirmation by 
full court—Judges absent at hearing or 
judgment—Inanimous decision — Appeal to 
Supreme Court.]—A criminal case reserved 
on points of law was argued before the Chief 
Justice and a judge of the Court of Queen's 
Bench, (Out.) and on 4th February. 1878, 
the same judges affirmed the conviction. The 
full court should be constituted of the Chief 
Justice and two puisne judges. (In appeal to 
the Supreme Court, under 38 Viet. c. 11. s. 
4P : Ih Id. that, although the conviction had 
been affirmed by but two judges, the decision 
was unanimous and. therefore, not appealable. 
Amer v. The Queen, ii., 502.

27. Criminal lair — Cross-examination of 
prosecutrix on trial for rape—A etc trial—Dis
charge of prisoner.

Sec Evidence, 1.

28. Procedure in criminal eases — " The 
Spndy Trials Act"—Legislative jurisdiction 
—Provincial courts.

See Constitutional Law, 22.

20. Agent of creditor — False representa
tions — Fraud — notification — Indictable 
offence.

See Deiitok and Creditor. 17.

.'III. Criminal Code. ss. 27.7. 27O'—Canadian 
subject marrying abroad—Jurisiliction of Par
liament.

See Bigamy.
And see Certiorari—Habeas Corpus.

2Ô. Canada Evidence Act. 1893 — Husband 
and wife — Competency of witness — •• Com
munication "—Construction of statute—Privi- 
h" Directions by legal adviser—Practice— 
Ih l< rim e to Hansard debates—Method of in
terim lotion.]—Under the provisions of “ The 
Canada Evidence Act 1803,” the husband or 
wife of a person charged with an indictable 
offence is not only a competent witness for or 
amiiii^t the person accused but may also be 
compelled to testify. Mills. J.. dissenting.— 
Evidence by the wife of the person accused of 
acts performed by her under directions of coun
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8. OrnocKs and Servants or tue Crown,
04-72.

9. Prerogative, 73-70.
10. Public Lands and Timber, 77-108.

(a) J foin inion Lands, 77-80.
(h) Milieu and Minerai». 81-84.
(c) Sale», Granta and Liccntet, 83*102. 
(</l Taxe» and Duc». 103-108.

11. Public Works, 109-113.
12. Railways and Railway Aid, 110 122.
18. Waiver, 128, 124.

1. Actions by or against the Crown.

1. Public icork—Govern nient railway—Xrg- 
liflcnce of Crown servant -Prescription— •»0 
tt 51 VH. c. 16—Art». 2261. 2267. 21X8. 2211. 
C. l'.—H. N. V. e. .IX.]—IliId. that oven ns- 
suming that under the common law of Quebec, 
or by It. S. C. c. 38, or 30 ik 31 Viet. c. 10, 
or any statutes in force at the time of the in
jury received, the Crown could lie held liable 
for an injury caused by negligence of its ser
vants, where such injury was received more 
than a year liefore the tiling of the petition of 
right, the action was prescribed under arts. 
2202 and 2207 Ü. C. The (Jua n v. Martin, 
xx„ 240.

2. Action against provincial government — 
Style of cause- Amendment.| — In an action 
against the Government of Quebec, the 
Supreme Court of Canada, at the hearing or
dered the style of cause to be amended by sub 
stituting the name of “ Her Majesty the 
Queen " for the " Province of Quebec.” Grant 
v. The Queen xx„ 297.

3. Parol agreement — Part performance — 
Carriage of mail» — Authority to hind the 
Crown—1{. S. C. e. .15.j—An action will not 
lie against the Crown for breach of a contract 
for carrying mails for 9 months at the rate 
of $10.000 a year, made by parol with the 
Postmaster-General and accepted by the con
tractor by letter, notwithstanding it was part
ly performed, as, if a permanent contract, be
ing for a larger sum than $1,000 it could not 
lie made without the authority of an ordei- 
in-council. and if temporary it was revocable 
at the will of the Postmaster-General. Judg
ment appealed from (2 Ex. C. It. 3801 affirm
ed. Humphrey v. The Queen, xx., 391.

4. Suretyship—-Postmaster'» bond — Penal 
clause—Lex loci contractus - Xcgligenee -- 
Laches of Crown officials—Release «/ sureties 
—Arts. 11)73, 1054, 1131. 1135. W27. P.tdlt- 
1U65 V. C'.j—In an action by the Crown on 
the information of the Attorney-General for 
Canada upon a bond executed in the Province 
of Quebec in the form provided by the " Act 
respecting the Security to lie given by the 
Officers of Canada” (31 Viet. c. .'57: 3.3 Viet, 
c. 191 and “ The Post Office Act " (38 Viet, 
c. 7); Held, Sir Henry Strong, C.J., dis
senting, that the right of action under the 
bond was governed by the law of the Province 
of Quebec. Held, further, that such a bond 
was not an obligation with a penal clause 
within the application of articles 1131 and 
1133 of the Civil Code of Lower Canada. 
Held. also, that (lie rule of law that the 
Crown is not liable for the laches or negli
gence of its officers obtains in the Province of

• Quebec except where altered by statute. 
Itlack v. The Queen, xxix., (593.

3. Contract - /light of action—Public offin r 
—Solicitor and client- H. s. C. <e. 11). I! ■ 
Inyuiry as to public matters—Rémunérât i 
of commission! r — Quantum meruit. | Ti 
judgment appealed from < 7 Ex. C. it. 331 •, 
held, that a person appointed under It. S. < 
c. 113. as commissioner to make in«|tiiry and 
report on conduct in office of an officer < i 
servant of the Crown, could not recover bu
hls services as such commissioner, there lieing 
no provision for such payment: that such s-u 
vice was not rendered in virtue of any con
tract. but merely by virtue of appointment n 
der the statute and that such appointment p i 
takes more of the character of a public otli ,> 
then of a mere employment under a contra-1 
express or implied. The Supreme Court affirm 
«•d the judgment appealed from. Strong, i .1 . 
and Girounrd. J. dissenting. Tucker v. V/<■ 
King, xxxii., 722.

(1. Provincial bonds — Succession datés 
Exempted securities—Sale under will Duty 
on proends—Proceedings by or against tin 
Crown—Cost».)—Costs will lie given for m- 
against the Crown as in other cases. .1 im
prudence of Privy Council and Supreme Coin 
of Canada stated as settled by a number m 
cases specially referred to. Lovitt v. Attii- 
Gcn. of A ova Scotia, xxxiii., 350.

7. Plea of prescription—Translatory till■ 
—notification- Improvements on lauds In Id 
for publie uses—Petition of right—Plead it-</< 
—It I ict. c. 37 (Can.)—Arts. 2211. 2251.
C. C'.—Arts. 116, ',73 C. C. P.

Sec Title to Land, 70.

8. Action for tort—I'raud or misconduct > 
Crown servants — Misrepresentation—liai, 
contract—Forfeiture—Liquidated da magi - 
Claim for extras—Condition precedent- t'.u 
gineers certificate — 31 I 'ict. c. 13 — Inhi- 
colonial Had way.

Sec Contract, 90.

9. Public work — liinding contrai t — I
a lit limited ex mud it lire- A ppropriations Ini 
Parliament— Petition of right Quantum 
meruit—31 I ict. c. 12. ss. 7. 15, 20.

Sec Contract, 91.

10. Government railway — If reach of emi- 
tract—Damages—Petition of right—37 I - '
16 (/>!.

See Tort. 1.

11. (n-eptance of bond—Execution—Instill
ment signed in blank — Estoppel — Proximal'

See Evidence, 153.

12. Setting aside li tters patent — Suits 
Attorney-General—lies judicata—Estoppi I.

Sec Title to Land, 130.

13. Judgment in former' suit — Attorney- 
General of Canada impleaded — Estoppel - 
against Crown.

Sec Res Judicata, 2.

14. .let confirming title—Estoppel — PI end- 
mi).

See Title to Land, 132.



409 CROWN. 410

15. Territorial ami prerogative right* — 
]L n< fil ial interest — Action* bg Dominion 
liovernment Exchequer Court — Information 
of intrusion—Subsequent action—Practice.

Sec Constitutional Law, 23.

10. Interest against Ho Crown — Supreme 
Court Act—It. S. V. c. 1J5, s. 52.

Sec Interest, 0, 7.

17. Injurg from public work—Xegligcnce of 
I'rown officials—1tight of action -Liability of 
the Cron n—all «I- •#/ I id. e. IH. ss. IH. Ô8— 
Jurisdiction of Exchequer Court—Prescription 
—Art. .HUI C. C.

Sec Negligence. 105.

2. Canadian Waters : Fisheries ; Naviga- 
tion. Etc.

IN. Constitutional law—Xarigable waters— 
Title to alnu*—Dedication of public lands— 
Presumption of dedication- I ser—Obstruction 
to navigation—Public nuisance—Halancc of 
convenience.]—Tin* user of n bridge over a 
navigable river for 35 years is sufficient to 
raise a presumption of dedication—If a pro
vince before confederation, had so dedicated 
the bed of a navigable river for the purposes 
nf a bridge, that it could not have objected t" 
it as an obstruction to navigation, tin* Crown 
ns representing the Dominion, on assuming 
control of the navigation, was bound to permit 
the maintenance of the bridge.—An obstrue 
tion to navigation cannot In* justified on the 
ground that tin* public benefit to be derived 
from it outweighs the inconvenience it causes. 
Ii is a public nuisance though of very great 
public lienefit. and the obstruction of the 
slightest possible degree. The Queen v. Moss, 
xxvi., 322.

111. Public work — Xavigation of Hirer St. 
Lawrence—Xegligcnce -— Repair of channel— 
Parliamentary appropriation—Discretion a* to 
<.rn< nditurc.] - Action for damages to SS.
" Arabia " sustained by striking an obstruc
tion in the River St. Lawrence ship channel 
which had been deepened by the Department 
of 1'ublic Works ami subsequently swept once. 
The suppliants contended that the Crown was 
obliged to keep the channel clear, and that 
failure to do so amounted to negligence. The 
judgment appealed from (7 Ex. (’. R. 150• 
held that the channel was not n public work 
after the work of deepening was completed, 
and even if it was. no negligence had been 
proved to make the Crown liable under s. 10. 
to nf the Exchequer Court Act (1887L it 
also decided that the department charged with 
the repair and maintenance of the v .k with 
money voted by Parliament for that purpose 
was not obliged to expend the appropriation 
iis sm li matters were within tin* discretion of 
the Covernor-in-Council and Minister, who 
wen* responsible only to Parliament in respect 
thereof. — The Supreme Court affirmed the 
judgment appealed from. Hamburg American 
Packet Co. v. The King. xxxiii., 252.

2d. H. X. A. Act. 1867. ss. 91. 92. IH9—.II 
Lict. e. 60 ( />. I—Protection and regulation of 
fiilnries—Xavigable streams — Pishing licensi 
—i ngranted lands—Riparian rights.

Scc Fisheries, 2.

21. Property in beds of harbours—tirant of 
fort shore—It. X. I. Act. 1867, s. 108—25 I ict.

P. E. /.)
Sec IIaruovrs. 1.

22. Unauthorized grunt — Halifax harbour

Sec Navigation, 1.

23. Foreshore of harbour—Title to—tirant 
to railway of user—Interference with access 
to—Jus publicum.

See Constitutional Law. 24.

3. Contract; Liability.

24. Public work—Agreement binding on 
Crown—Damages to property—Parol undn- 
tuking to indemnify by officer of the Crown.]

Where by I lie Government Railway works 
in St. John tin* pi|ies for city water supply 
were interfered with, the cost reasonably 
and properly incurred to restore the property 
to its former safe and serviceable condition, 
may be recovered under arrangement with tin* 
Chief Government Railway Engineer, and 
unon his undertaking to indemnify the city. 
Judgment appealed front (2 Ex. C. It. 781 
affirmed. Strong and (Iwynne. JJ„ dissenting 
on the ground that the chief engineer had no 
authority to bind tin* Crown to pay damages 
beyond any injury done. The Queen v. st. 
John W ater Commissioners. xix„ 125.

25. Payment by departmental authority — 
Salaries of license inspectors—Approval by 
tion rnor-in-Council — Liquor License Act. 
188.1. s. 6—Action—Ultra vires.]—Claim by 
license commissioners for moneys paid to li
cense inspectors with the approval of the De
partment of inland Revenue, in excess of the 
salaries fixed 2 years later hv ortler-in-comicil 
under s. tl of the Liquor License Act. 1NN3. 
Held, per Fournier. Taschereau and Patter 
son. JJ.. affirming the judgment appealed from 
(2 Ex. C. R. 2H3I, that the Crown could not 
be held liable for any excess of the salary 
fixed and approved of by tin* Governor-Gen- 
eral-in-Couneil.—Per Strong. J. The Act un
der which appellant was appointed having 
been declared ultra vires tin* petition of right 
was not maintainable. Hur roughs v. The 
Queen, xx., 420.

20. Crown lands—Dominion license to cut 
timber—Implied covenant—Warranty of title 
—Quiet enjoyment.]— Licenses granted ami 
actually current in 1*M and 18N5 conferred 
upon the licensee “ full right, power and li
cense to take and keep exclusive possession of 
the said lands except as hereinafter mentioned 
for and during the period of one year from the 
31st December. 1883. to 31st December, 1NS4, 
and no longer."—Quwrc, Though this was in 
law a lease for one year of the lands comprised 
in tin* license, was the Crown bound by any 
implied covenant to be read into the license 
for good right and title to make the lease and 
for quiet enjoyment? Itulmer v. The Queen, 
xxiii.. 488.

27. Contracts binding on the Crown—Pub
lic works—Extras—Certificate of engineer— 
Authority of subordinate officers—SI I ict. c. 
12 ID. ».

See Contract, 89.
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28. .1 cccptancc of trailer—Contract binding 
on the Crown—Condition precedent—Certifi- 
ente of elnef engineer—Abolition of office—

See Public Work, 1.

20. Parliamentary /irinting-—Departmental 
printing—I entier — Acceptance — Obligation 
binding on the Crown—Form of contract.

See Contract. 1)2.

.'10. Trantfer of contract—Acquiescence bg 
public officers—Binding assent—Cancellation

Sec Contract, 1)3.

31. Contract with Crown—.19 \ ict. c. 3. **. 
} <1 S (/’. /,'. /.i— / ting uali fient ion of member 
in Provincial Assembly—Candidate for House 
of Common».

See Election Law. 70.

32. Parol agreement—Part performance— 
Carriage of mails—Authority to bind the 
Crown—It. S. C. c. Jo.

See No. 3, ante.

33. Government contract — Damage« for 
breach—/ntereai.

See Interest, 4.

34. License to cut timber—Implied war
ranty—Breach of contract.

Sec No. 1)2. infra.

35. Petition of right—Contract for public 
work—Extrait—Final certificate.

Sec Contract, 01.

30. Construction of public work—Interfer
ence with public rights—Injury to private

Sec Public Work. 3.

37. Public work — Terms of contract — 
Authority of Government engineer to vary—

See Contract, 1)7.

38. Liability for tort—In jury to property 
on public work—50 *(• 51 1’irf. c. Hi ( l).\.

Sec Constitutional Law, 25.

30. Constitutional Law—Powers of execu
tive councillors—" Letter of Credit "—Obli
gations binding on Provincial Legislatures— 
Government < xpenditures- -Xegotiablc instru
ment—'* Hills of Exchange Act, 1890 " *' The 
Bank Act," It. S. C. c. 120.

See Constitutional Law, 30, 00.

40. Contracts binding on the Crown— 
Goods sold and delivered on verbal orders by 
Croim officials—-Supplies in excess of tender 
—Errors and omissions in accounts—Inti rest 
against the Crown.

Sec Public Works, 5.

41. Contract binding on the Crown—Public 
work—Formation of contract — Order-in
council—Ratification—Breach.

Sec Contract, 103.

42. Interest against the Crown—Supreme 
Court Act—R. S. C. c. 135, ». 52.

See Interest, 0, 7.

43. Interest on duties improperly levied 
Liability of the Crown.

See Interest. 10.

44. Construction of contract—Public w i 
— Arbitration — Progress estimates /., 
ginccr's certificate—Appeal by head of depmt 
ment—Final estimates — Condition prcec<i< et.

See Contract, 101.

4. Criminal Matters.

45. Reserved case—Trial—Empaneling i n 
—Personation of juror — R. S. C. c. /?
359.

See Criminal Law, 7.

40. Criminal procedure—Challenging jiif 
—Standing usiile a second time.

See Criminal Law, 10.

5. Damages; Negligence.

47. Government railway—Jj.l 1 'ict. e. > 
Damage from overflow of water—Xcgliyen,. 
Boundary ditches.]—Held. affirming tin- ju.l. 
ment anpealed from (2 Ex. C. It. 3001. in
under 43 Viet. e. 8, confirming the agreei....
<if sale to the Crown of the ltivière du I.m 
Itnmeli of tlie Grand Trunk Railway. 
Crown cannot lie held liable for dam.' 
caused from the accumulation of suri'.n 
witter to land crossed by the railway sin 
1870 unless it is caused by acts or otnissimi- 
of the Crown's servants, and as the dam.il- - 
in the present case appear, by the evidence 
relied on. to have been caused by the n >n 
maintenance of the boundary ditches of da in 
ant's farm, which the Crown is under in> oh 
ligation to repair or keep open, the app< ; 
hint's claim for damages must be dismis»' 
Morin v. The Queen, xx„ 515.

48. "Public work" — XcgUgcncc—Mil it in 
class firing—Government rifle range—Gffo<i 
and servants of the Crown—/njuvy to tin /,. 
son—50 »(• J/ I 'ict. c Hi, s. Hie ID. »—R. s < 
c. 'il. ss. HI. H!L|—A rifle range under the r»w 
trol of the Department of Militia and Dei.
is not a "public work" within the meaning 
the Exchequer Court Act, 50 & 51 Viet. <•. I 
s. Ri (ci.—The words "any officer or servam 
of the Crown" in the section referred t<>. >
not include officers and men of the mlliti. 
(Jirouard, J., dissented. Judgment appealed 
from ( li Ex. C. It. 425) affirmed. Lar«>■ 
The King, xxxi., 20«i.

40. Xegligcncc of servants — Public nmi 
—Tolls—Contract—Liability as cavri< v.

Sec Action, 100.

50. Public work—Agreement binding •• 
Crown—Damages to property—Parol un.t- 
taking to indemnify—Officer of the Crown.

Sec No. 24. ante,

_ 51. Public work — Government railway- 
Xegligcncc of Crown servant—Prcscriptu >- 
5(1 tl- 51 Viet. c. Hi—Arts. 3363, 316'. !l". 
3311 C. C.—lt. S. C. e. ,W.

See No. 1, ante.
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52 Negligence — Servant* of Croien — 
Common employment—Luic of (Jut bee—Ô0 *t 
Ô1 Viet. c. 16.

See Negligence, 20.

53. Su ret gull ip—Postmaster s bond—Penal 
rlu u*e — Lex fori — Negligence — Laehe* of 
Crown official* — Kelea*e of sureties.

See No. 4. ante.
54. Public work—Navigation of Hirer St. 

Lawrence — Negligence — Repair — Parlia
mentary appropriation—Discretion a* to ex
penditure.

Sec No. 10, ante.
55 Injury from public work — Negligence 

uf Crown official* — Right of action—liabil
ity of ('rown—.70 <£• .71 Viet. e. 16. **. 16. Id, 
56 — Juridiction of Exchequer Cotirt—Pn - 
irription — Art. 2261 C. V.

Sec Negligence, 105.

(5. Escheats and Forfeitures.

50. Constitutional law — Legislatin' juris
diction—Escheat—R. «S'. (). ( /,S'?7 I e. Il} II. 
\. t. Ait </W»7) ss. 91. HI. 102 «( 109.]— 
On appeal to the Supreme Court the parties 
ncreed that the appeal should lie limited to 
the question, as to whether or not the Gov
ernment of Canada or of the province was 
••tittiled to estates escheated to the Crown for 
want of heirs.—Held, ltitchie, C.J., and 
Strong. J., dissenting, that the Province of 
Ontario does not represent Her Majesty in 
matters of escheat in said province, and there
fore the Attorney-General for Ontario could 
not appropriate the property escheated to the 
Crown in this case for the purposes of the 
province, and that the Escheat Act, c. HI. It. 
S. 0. was ultra vires.—Per Fournier, Tasche
reau and Gwynne. J.I. That any revenue de
rived from escheats is by s. 102 of the It. X. 
A. Act 1807, under the control of the Parlia
ment of Canada as part of the Consolidated 
Revenue Fund of Canada, and no other part 
"f the Act exempts it from that disposition. 
Mercer v. Attorney-General for Ontario, v.. 
:.:t\

I On appeal to the Privy Council this judg
ment was reversed, 8 App. Cas. 707.]

57. Public domain—Escheat for want of 
hurs -- Proceeding* by information — Want 
of parlies — Limitation of action — /»cor
poration of escheated land*.

See Title to Land. 131.

7. Highways ; Bridges ; Ferries.

58. Municipal corporation — Highway* — 
Oh/ trail* in Rupert's Land — Substituted 
mdtrays — Necessary way — R. S. ('. e. 
•ill, x. lt)S—Reservation in Crown grant—Ih- 
dusitii.n - I ser — Estoppel — Assessment 
uf lands claimed as highway — Evidence.]— 
The user of old travelled roads or trails over 
the waste lands of the Crown in the Xorth- 
"e-i Territories of Canada, prior to the Ho
minien Government survey thereof does not 
give rise to a presumption that the lands 
°'er which they passed were dedicated as 
public highways.—The land over which an old

travelled trail had formerly passed, leading to 
the Hudson Bay trading post at Edmonton, 
X.-W. T., had been enclosed by the owner, 
divided into town lots and assessed and taxed 
as private property by the municipality, and 
a new street substituted therefor shewn upon 
registered plans of sub-division, and laid out 
upon the ground had been adopted as a boun
dary in the descriptions of lands abutting 
thereon in the grants thereof by letters patent 
from the Crown. Held, reversing tin- decision 
of the Supreme Court of the North-West Ter
ritories. that under the circumstances, there 
could he im presumption of dedication of the 
lands over which the old trail passed as a 
public highway either by the Crown or by 
the private owner notwithstanding long user
of the an.... by settlers In ili.u district prior
to the Dominion Government survey of the 
Edmonton Settlement. Heiminek v. Town of 
Edmonton, xxviii., 501.

51). I.lability for acts of agent* — (Juchée 
turnpike ronds — Legislative acknowledge
ment — Debentures.

Sec Quebec Turnpike Trust, 1.

00. Constitutional lair — Navigable waters 
Title to alveus Dedication of public 

lands Presumption — I ser Obstruct ion 
to navigation — Public nuisant-,■ — Balance 
of eon renie nee.

Sec No. 1.8. ante.

01. Highway—Old trails in Rupert's Land 
—Substitution of new way — Dedication.

Sec Dedication, 1.

02. IL Y. I. Act ( 18671 x. 111—8 Viet. c. 
110 (Can.)—Reversion of toll bridge—Indem
nity- Liability of Province of Canada—Re
medial proies*.

See Statute, 154.

03. Ecrry license — Interference — Tor
tious breach of contract—Bridges within ferry 
limits — R. S. V. e. 97.

Sec Ferries, 2.

S. Officers and Servants of the Crown.

04. Notice of action— Contractor to build 
Government railway—lot. c, *. J OH— 
" Employee."\ — Section PHI. Government 
Railway Act. 1881, provides that “ no action 
shall he brought against any oflicer, employee 
or servant of the department for anything 
done by virtue of his office, service or em
ployment. except within three months after 
tlie act committed, and upon one month's 
previous notice in writing.” //»/</. reversing 
the judgment appealed from <20 X. S. Rep. 
301. Ritchie. C.J., and G wynne. .1.. dissenting, 
that a contractor with the Minister of Rail
ways and Canals as representing the Crown, 
for the construction of a branch of the Inter
colonial Railway, is not an “ employee " of 
tlie department within this section. Kearney 
v. Oakes, xviii., 148.

05. Action for tort — Fraud or misconduct 
of Crown servants—Misrepresentation—Time 
contract — Forfeiture —- Liquidated damage* 
—Claim for extras — Condition precedent — 
Engineer's certificate — -II Met. e. 1.1—Inter
colonial Railway.

See Contract. 90.
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0#î. Negligence of Crotrn servants—Com
mon employment—Laic of Quebec—50 <1 51 
Viet. c. 1G.

See Negligence. 20.

07. Government of Quebec — Retired offi
cial — Commutation of pension — Intercut 
of irife — Transfer.

See Pension de Retraite.

08. Public work — Qorernment railway— 
Negligence of Crown servant — Prescription 
—50 «(• 5t lie/. c. IG—.1 rts. 2262, 2267, 21 SS. 
2211 C. C.—R. S. C. c. .IS.

See No. 1. anti-.

00. Government railways — Liability for 
act of employee—R. S. C. c. .IS, s. JO.

See Negligence. 210.

70. Public work — Negligence — Militia 
class firing—Government rifle range—Officers 
and servants of the Crown — àO <(• 51. Viet, 
c. tG, s. 16c (IL)—R. S. C. c Jjl, ss. 10, GO.

See No. 48. ante.

71. Contract — Right of action — Public 
officer—Solicitor anti client—R. S. C. ce. II). 
115—Inquiry as to public matters—Remun
eration of commissioner — Quantum meruit.

See No. 5, ante.

72. Injury from public work — Negligence 
of Crown officials—Rii/lit of action—Liabil
ity of Crown—50 <(• 51 \ iet. c. 16. ss. 1G,
6a—Jurisdiction of Exchequer Court — Pre
scription — Art. 2261 C. C.

Sec Negligence. 105.

0. Prerogative.

70. Insolvent bank—Winding-up proceed
ings — Priority of Crown as simple contract 
creditor — Estoppel—Accepta nee of dividends 
—Waiter- )5 Met. e. Ml—The I Sunk of V. 
E. Island luma me Insolvent, and a winding-up 
order was made. Tim bank was indebted to 
Her Majesty in #03.404.20, public money* of 
Canada on deposit to the eredit of the Re
ceiver (leneral. The first claim filed at the 
request of the respondent (liquidator of the 
hank i. did not specially notify the liquidator 
that Her Majesty would insist upon tlie priv
ilege of being paid in full. Two dividends of 
l.v; each were afterwards paid, and on the 
28th February, 18N4, there was a balance due 
of $05,420.05. and respondent was notified 
that Her Majesty intended to insist upon the 
prerogative right to lie paid in full. At this 
time there was on hand a sum sufficient to 
pay the claim in full. The Supreme Court 
( P. E. 1.1 held that Her Majesty the Queen, 
represented by the Minister of Finance, and 
tlm Receiver-i leneral. had no prerogative or 
other right to receive the whole amount, but 
only a right to receive dividends as an or
dinary creditor of the bank. Held, reversing 
the Judgment appealed from. 1. That the 
Crown claiming ns a simple contract creditor 
has a right to priority over other creditors of 
equal degree. This prerogative privilege be
longs to the Crown as representing the Do
minion of Canada, when claiming ns a cred
itor of a provincial corporation in a provin
cial court, and is not taken away in proeeed-

4M
ings in insolvency by 45 Viet. c. 22.. 2. Tb 
the Crown had not waived Its right t< 
preferred in this case by the form In wh 
the claim was made, and by the accept r 
of two dividends. The Queen v. Ban! 
Nora Scotia, xi., 1.

71. Prerogative — Insolvent bank — .1 ••
—R. S. C. ee. 120. /?j—Itrposit by insure 
company — Priority of note-holders. I Tl 
prerogatives of the Crown exist in Rrit 
colonies to the same extent as in the 1Y • 
Kingdom. The Quern v. Dank of \ 
Scotia (11 Can. S C. It. 11 followed. Ti 
Queen is the head of the constitutional < i 
ernment of Canada, and in matters nffr ; 
the Dominion at large her prerogatives 
exercised by the Dominion Government, 'll 
Crown prerogatives can only be taken : 
bv express statutory enactment. Then 1 > 
Her Majesty’s right to payment in full 
claim against the assets of an Insolvent bank 
in priority to nil other creditors is not h 
fered with by the provisions of the I!,-ink 
Act (It. 8. C. c. 120. s. 70). giving i 
holders a Aral lien on such assets, the ( 
not lining named in such enactment. C" ‘ 
and Patterson, JJ.. contra. — Held, y 
G Wynne, J.. that under legislation of tin . 
Province of Canada, left unrepealed bv i 
R. N. A. Art. no such prerogative could I 
claimed in the I*rovinces of Ontario and Qi 
bee; the court would not. therefore. In- Jim 
lied in holding that such a right allié I- .1 
under the R. X. A. Act. in one Provint 
Canada which does not exist in them all. 
An insurance company, in order to <l«‘i 
$.->0.000 with the Minister of Finance ami n 
reive a license to do business in Canada m 
cording to the provisions of the Insur
Act ( R. 8. C. c. 124 •. deposited the ...... ..
in a hank and forwarded the deposit re> i 
to the minister. The money in the hank drew 
interest which, by arrangement, was nv. mil 
by the company. The bank having failed il.e 
Government claimed payment in full of ila- 
money as money deposited by the Crown. 
Held, reversing tin* judgment appealed fnan 
(27 X. R. Rep. 3511. Strong. .1.. ilis-.m 
that it was not the money of the Crown 1 
held by the Finance Minister in trust for tlv 
company ; it was not. therefore, subject to 
(In* prerogative of payment in full in priorii.v 
to other creditors, i/a-(tfm< Bai1 
Queen, xvii., ($57.

75. Prerogative—Provincial rights I - 
vent bank—Note-holder's lien.]—The G '.la
ment of each Province of Canada repr<- is 
the Queen in the exercise of her pr< r. 
as to all matters affecting the rights t'e 
province. The Queen v. Bank of Nova > t i 
(11 Can. S. C. R. 1) followed. <i '
dissenting.—Under s. 711 of the Rank A. i 11! 
8. C. c. 120), note-holders have the i t a 
on the assets of an insolvent bank in 
to the Crown. Strong and Taschereau. 
dissenting. Judgment appealed from « 27 N
R. Itep. 370) varied. Lit/uidal........
Maritime Bank v. Receiver-General i./ Nmr 
Brunswick, xx., ($05.

[Athrmed by Privy Council in i• 1"_J 1,1 
holding on prerogative, 8 Times L. R. <>77.,

70. Territorial and premgativt '■
Beneficial interest — Actions by />- 
Govt ruinent—Exchequer Court In' .rmatiuu 
of intrusion—Subsequent action—Practi>■<

See Constitutional Law. 23.
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10. Public Lands and Timber. (6) Mihch mid Mineral».

418

(а) Dominion Lands, 77-80.
(б) Mines and Mine rah. 81-84.
(c) Sales, Grants, and License», 85-102.
(d » Taxes and Dues, 108-108.

(a) Dominion Lands.

77. Railway belt—Reserve in British Col
umbia— }7 I'i<7. e. / }_. s. 2 (R.c. • - -Provincial 
grant—Title to land.)—By s. 11 of the order- 
in-council iidmittine the Province of British 
Columbia into confe«1ernti«m. British Col
umbia agreed to convey to the Dominion Gov
ernment. in trust, to he appropriated in such 
manner as the Dominion Government might 
deem advisable in furtherance of ihe construc
tion of tlie Canadian Pacific Railway, an ex
tent of public lands along the line of railway 
After certain negotiations between the Gov
ernments of Canada and Rritish Columbia, ami 
in order to settle all disputes, an agreement 
was entered into, and oil 10th December. 1S83. 
ilie legislature of British Columbia passed the 
statute 47 Viet <•. 11. by which : “ From and
after the passing of this Act there shall be. 
and there is hereby, granted to the Dominion 
Government for the puri»ose of constructing 
and to aid in the construction of the portion of 
the Canadian Pacific Railway on the main 
land "f British Columbia, in trust, to he -ii• 
proprinted as the Dominion Government may 
deem advisable, the public lands along the line 
of railway before mentioned, wherever it may 
he finally located, to a width of twenty miles 
on each side of the said line, as provided in 
the order-in-council, s. 11. admitting the Pro
vince of British Columbia into confederation." 
On 20th November. 1NS8. by public notice the 
Government of British Columbia reserved a 
licit of land of 20 miles in width along a line 
by way of Bow River Pass. In November. 
1SS4. F„ to comply with the provincial sta
tutes. tiled a survey of land within said holt 
which was finally accepted on 18th January. 
1X85, and letters patent under the great seal 
of the province issued to F. The Attorney- 
General of Canada by information of intru
sion sought to recover possession of the land, 
mid the Exchequer Court dismissed the in
formation with costs. — Held, reversing the 
judgment of the Exchequer Court. Ilenry. .1.. 
dissenting, that at the date of the grant the 
Province of British Columbia had ceased to 
have any interest in the land covered by said 
grant, and that the title to the same was in 
the Crown for the use and benefit of Canada. 
The Queen v. Fariccll, xiv.. 802.

78. Lanina ont and asrrrtainina ordinance 
lauds—Reversion of lands not used for canal 
purposes—Vesting of lands m Crown.

See Rideau Canal Lands. 2.

70. Foreshore of harbour—Provincial grant 
—B. A7. .4. Act, ISH7—Estoppel—.let con
firming title.

See Title to Land, 132.

80. Title to land—Railway belt in British 
Columbia—Unsurvcycd lands—Pre-emption— 
Federal and provincial rights—-}7 Viet. c. 6 
(D.)

See Constitutional Law, 72.

81. Patent—Reservation of eon!—Order-in- 
council—Agreement. |—Certain ( ’rown lands 
in Quebec had been granted to the suppliants 
as assignees of one Kaye, the applicant for said 
lands, from which the Crown contended the 
coal thereon was reserved, which was the sole 
question in issue. The Exchequer Court 18 
Ex. C. R. 1571. held that there living no ex
press or implied agreement to the contrary 
the suppliants were entitled to a grant con
veying such mines and minerals as would pass 
without express words. -The Supreme Court 
of Canada affirmed the judgment of the Ex
chequer Court, and dismissed the appeal with 
costs. Th< l,lan a v. Canadian Am ii nItarai 
Coal, and Colonization Co., xxiw. 718.

82. Milling law — Royalties —■ Dominion 
Lands Act—Publication of regulation* Re
newal of license- Payment of royalties- I ol- 
untar y payment—R. S. C. c. -V#. ss. !Mi. HI. ] ■ 
The Dominion Government, by regulations 
made under The Dominion Lands Act. may 
validly reserve a royalty on gold produced by 
dacer mining in tin* Yukon though the miner. 
>y his license has the exclusive right to all 
the gold mined. Taschereau and Sedge wick, 
J.I., dissenting.—Tlie "exclusive right" given 
by the license is exclusive only against quartz 
or hydraulic licenses or owners of surface 
rights and not against the Crown. Tascher
eau and Sedgewick. .1.1.. dissenting. The pro
vision in s. 1»1 of The Dominion Lands Act 
that regulations made thereunder shall have 
effect only after publication for four succes
sive weeks in the Canada Gazette means that 
the regulations do not come into force on puli- 
lication in the last of four successive issues 
of the Gmette, but only on the expiration of 
one week therefrom. Thus where they were 
published for the fourth time in the issue of 
4th September, they were not in force until 
the lltli. and did not affect a license granted 
on 9th September.- -Where regulations pro
vided that failure to pay royalties would for
feit the claim, and a notice to that effect was 
posted on the claim and served on the licensee, 
payment by the latter under protest was not 
a voluntary payment.—One of the regulations 
of 1889 was that " the entry of every holder 
of a grant for placer mining had to be renewed 
and his receipt relinquished and replaced every 
year." Held, per C. J. and Girouard and 
Davies. J.T.. reversing the judgment of the 
Exchequer Court 17 Ex. C. R. 4141. Sedge
wick. J.. contra, that the new entry and re
ceipt did not entitle the ladder to mine on the 
terms and condition* in his original grant 
only, but he did so subject to the terms of 
any regulations made since such grant was 
issued.—The new entry cannot be made and 
new receipt given until the term of the grant 
has expired. Therefore, where a grant for 
one year was issued in December. 1899. and in 
August. 1897. the renewal license was given 
to the miner, such renewal only took effect in 
December. 1897. and was subject to regula
tions made in September of that year.- -Regu
lations in force when a license issued were 
shortly after cancelled hv new regulations im
posing a smaller royalty. Held, that the 
new regulations were substituted for the 
others and applied to said license. The King 
v. Chappelle ; The King v. Carmack : The King 
v. Tweed, xxxii., 580.

I Leave to appeal to Privy Council granted. 
i March, 1903: 40 Can. Gaz. p. 509.]
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Kl. .1 lines ami minerals— PI a ri r miniiu/ 
reputations—Sink in fi claims—Orcrlappiny lo
cution*- Unit irai f/rant—l iioccupiiil Crown 
la mis.]—In August, 181111, M. staked and re
ceived a grant for a pincer mining claim on 
I loin inion (’reek. Yukon, which, however, 
actually included part of an existing creek 
claim previously staked hy \Y. In IlMNt lie 
npplied for and ohtained a renewal grant for 
the same area. W.‘s claim having lapsed in 
the meantime, and was continuously in undis
puted possession of that area, with his stakes 
standing from the time of his original location 
until March. IlNfl. when S. and T. staked 
bench claims for the lands embraced in W.'s 
expired location which had been overlapped 
by M.’s claim, as being unoccupied Crown 
land. IIchi, alHrming the judgment appealed 
from. Davies and Armour. .1.1,. dissenting, 
that the application for the renewal grant by 
M.. after W.'s claim had lapsed, for the 
identical ground lie had originally staked and 
continuously occupied, gave him a valid right 
to the location without the necessity of a 
formal re-staking and new application and 
that, following the rule in Osborne v. Ilmyaii 
I 13 App. ('as. 2-71. the possession of M. un
der his renewal grant should not lie disturbed. 
St. Limn nt v. Merrier, xxxiii., 314.

84. Railway subs id y—I him ill ion La ml* Act 
—Itesin ation in tirant. |—Hy an equnl divi
sion of opinion, the Supreme Court allirtned 
the decision of the Hxchei|tier Court 18 Kx. 
C. It. 83), by which it was held that lauds 
granted as subsidy to railways under 33 Viet, 
c. 34 lib), were subject to the existing regu
lations respecting reservation of baser mine
rals in the grants thereof, notwithstanding 
that there was no reference thereto in the 
orders-ln-eouticil allotting the lands to the rail
way and that the grant was expressed in the 
statute to lie a free grant subject merely to 
cost of survey, t'alfiary ami I! il in on tan Ity. 
Co. v. The hi in y, 2! Mb April. V.MK5.

I la'ine to appeal to the I*rivy Council was 
granted. July. 11HKÎ.]

( c l Sales, (Iront», ami Licenses.

83. Permits to cut timber I )lan. i—Riyhts 
of liolilcrs—Itoniiiiion La mis I <7, I HI!), #. Ô2 
—Trespass. |—On 21st November. 1881. Sin- 
nott obtained a permit from the Crown timber 
agent. Manitoba : "To cut. lake and have for 
their own use from that part of range 10 1C. 
that extends five miles north and five miles 
south of the C. I*, lty. track, the following 
oiiautities of timber. 2.000 cords of wood and 
20.000 ties, permit to expire on 1st May. 
1882." A similar permit was granted to Sin- 
nott on loth February. 1882. to cut 23,000 
ties. In February. 1882. under leave granted 
by all ordcr-in-council of 27th October. 1881. 
Scohle cut timber for the purposes of the con
struction of the C. 1\ Hy.. from the lands 
covered by the permit of 21st November. 1881. 
Sinnott claimed by their "permit" the sole 
right of cutting timber on said lands noil the 
1st May. 1882. and prayed that Scohle might 
lie restrained by injunction from cutting tim
ber on said lands, and ordered to account for 
the value of the tholier cut. Scohle justified 
under the order-in-council of the 27th October, 
1881. and denied the exclusive possession or 
title to the lands or standing timber.—The 
plaintiffs applied ex /mrte for. ami obtained,

an interim injunction against the defendant- 
At the hearing Miller. J.. made the Injtmeiinn 
perpetual, and ordered a reference to nsee- 
tain the damages caused plaintiffs hy the cut 
ting of the timber by defendants. On re-liear 
ing. this decree was reserved and a decree made 
dismissing the bill with costs and-directing m 
account to lie taken of the damages sustained 
by reason of the interim injunction. //-/.' 
that the decree made on re hearing should h. 
affirmed, that the permit in question did ivi 
conic within the provisions of the Pomininii 
I.amls Act of 18<!l, and did not vest in tin 
plaintiffs any estate, right or title in tlie 
tract of land upon which they were permitted 
to (lit, nor did it prevent the (ioveriimeii 
giving like licenses, or others of eiptal an 
tlmrity, to other persons, as long as there was 
sufficient limber to satisfy the minirements m 
[he plaintiffs' licenses. Sinnott v. Scobh, xi..

8t5. t'roirn la ml* — Setting aside prant 
Error ami improvidence—Eriilcnee.) — In an 
action to set aside letters patent for error and 
improvidence under the Manitoba Act. /« 
l’alterson. J.-—In the construction of the si a 
title 33 Viet. e. 3. amended by 33 Viet. c. 32. 
effect must be given to the term improvideii. ■ 
as meaning something distinct from fraud ..r 
error : letters patent may. therefore, be held 
jo have been issued Improvidently if issued in 
ignorance of a substantial claim by persons 
other than the patentee to the land which, i: 
it had been known, would have been investi
gated and passed upon before the patent i- 
siied ; and it is not the duty of the court to 
form a definite opinion as to the relative 
strength of opposing claims. Fonseca v. 11 
to rue y-tie ne ral of Canada, xvii.. 1512.

87. Location tickets—Transfer of riyht* 
Registration— Wait er by Cnurn—Cam i Un 
tion—2d I iet. c. 2. ss. IS il- Ut I Can. I 
Vic/, e. II. s. 1.1 (t). I—tli \ iet. e. S ((,). i |
A location ticket of Crown land was granted 
to II. in 18113. In 1872 II. put on record 
with the department that by arrangement 
with the Crown Lands Agent, lie had |>er 
formed settlement duties mi another lot known 
as the homestead lot. In 1871, II. transferred 
his rights to appellant, paid all moneys due 
with interest on the lots, registered the trails 
1er under 32 Viet. c. 11. s.. 18 ((jue. i. and 
the Crown accepted the fees for registering 
the transfer and for tin» issuing of the pateiu 
In 1878. the commissioner cancelled the lo< a 
lion ticket for default to perform settlement 
duties. Ifdd. reversing the judgment ■> • 
pealed from t M. L. H. 2 (j. H. 31<5|. T 
ehereau. J.. dissenting, that the registret i. 
by the commissioner in 1874. of the trail-!• r 
to respondent was a waiver of the right of tic 
Crown to cancel the location ticket for < 
fault to perform settlement duties, and iii 
cancellation was illegally effected. Ilolln,. 
v. Ross, xix., 3(545.

88. R. S. O. ( ISSU | c. 20—License to , „t 
timber—Renewals — Free prants—Patin.' 
Interference with riylits of patentee. |- l’.\ -
3. R. S. O. (18871 e. 23. the Li......-(bn. in
Council may appropriate any public lands
as free grants to actual settlers, etc., and C 
s. 4 such grants or appropriations shall lie 
confined to lands . . within the tract
territory defined in that section. Hy 1". 
pine trees on lands located or sold within tie* 
limits of the free grant territory after ôth
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March, IS,SO, shall In- considered as reserved 
from the location, and shall he the property 
of Hit Majesty, ami s. 11 enacts that patents 
of Hitch lands located or sold shall contain a 
reservation of all pine trees on the land, and 
that any licensee to cut timiter thereon may. 
during the continuance of his license, enter 
upon the uncleared portion and cut and re
move trees, etc. - The company held a license, 
issued liuth May. ISSN. t,> cut limiter on land 
witliiii the free grant territory. Inti which had 
not I teen appropriated under s. 3 of the Act. 
A license was iirst issued to the company in 
I*73 and had Iteen renewed each year since 
that time. The license authorized the cutting 
of timber on lands unlocated and sold at its 
date; lands sold or located while it was in 
force: pine trees on lots sold under orders-in- 
council of 27th May. 1 St it ». and pine trees, 
when reserved, on lots sold under order-in- 
"Uiiicil of 3rd April, issu, upon the location 
described on back of license. — Regulations 
made by order-in-eouttcil of 27 th May. 1st Ml. 
provided that “all pine trees on any public 
land thereafter to he sold, which at the time 
of such sale or previously was included in any 
timber license, shall he considered as reserved 
from such sale and shall he subject to any 
limber license covering or including such land 
in force at the time of such sale, or granted 
within three years from the date of such sale, 
rtc. All trees remaining on the land at tin- 
time the patent issues shall pass to the paten
tee." A patent for a lot in the free grant 
territory was issued to S. on l.'ltli March. 
1**1. On the hack of the license was a sche
dule of lots included in the location with the 
date of sah‘ or location, and the sale or loca
tion of S."s lot was mentioned. The company 
claimed the right to cut timber oil said lot 
which had not been appropriated by the !.. 
<«. in <*. Ilehl. affirming the judgment ap
pealed from I 17 Ont. App. It. 1122 i. that the 
provisions of U. S. <>. t lNN7i c. 27». ss. in. 11. 
ii'lallng to the pine trees in tin- territory, 
"i b apply to such lots as have been specifi
cally appropriated under s. : that the license 
of the company, though renewed from year to 
year, was only an annual license; that the 
license issued in INNS did not give the holders 
a riulit under the regulations of 27th Slay. 
Is'to the timber on land patented in INN-1, 
mill that the company had notice, by their 
license of ISSN, that the lot in question hail
I.... patented to S. more than three years
previously. Lakefielil Lumber anil Mfij. i'o.
v. simirp. xix., U57.

*'•>• Itinlit of pre-emption—Laml* renerred 
Ifirirultural nattier* — .}7 Viet. e. I ) 

B> i7 vict. c. 11. s.h. tf) (B.r.i.
I.nml conveyed to the K. & X. Ky. Co. was, 
b>r I years from the date of the Act. thrown 
"pen to the actual “settlers for agricultural 
|.ui|i.,von I nnd timber land excepted. II. 
and \V. respectively claimed rights of pre- 
'inpii.ai under this Act. Ilehl. affirming the 
Supreme Court (H.C. l. that the Act did not 
cei'l'T a right of pre-emption to lands not 
within the pre-emption laws «if the province; 
that only •' unn-served and unoccupied lands ” 
1 -*'"e within those laws and the lands claimed 
"ad long In-fore been reserved for a town site: 
!||id that the claimants were not upon the 
lauds ms “actual settlers for agricultural pitr- 
Iwmn." |,ut Imd entered with express notice 
that the lands were not open for settlement.

„ v. Km/aim a nit ,(. \n nui mu /,*//. r«.. ;
» <uhlihiitnii- v. Enquimault <(• Xanuimo tin.
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| In //ofifiuii v. Enquimault <(• Xnnnhiio Ifp. 
the l'rivy Council affirmed this decision.

( 181)4) A. C. 4211. J

liu. It. S. (). art. .Ï1ÏÏC—Titular licenses— 
O/lieial /ilan heneription—ltebnte— l rt. UU2 
C. C. -Trnetiee -Title of vau*e. ]—XX'here the 
holder of a timber license does not verify the 
correctness of the official description of tin- 
lands to In- covered by the license before it 
issues, and after its issue works on lands and 
makes improvements on a branch of a river 
which In- believed formed part of his limits. 
Inn was subsequently ascertained by survey 
to form part of adjoining limits. In- cannot 
recover from the Crown for losses sustained 
by acting on an understanding derived from a 
plan furnished by tin- Crown prior to tin- sale. 
Fournier. .1.. dissenting. Ter I'atterson. .1.. 
the licensm-'s remedy would be by action to 
cancel the license under art. 11112 C. (’., with 
a claim for compensation for moneys expend- 
ed.—This action was instituted against the 
Government of (Jin-bee, but when the case 
came up for hearing on tin- appeal to the 
Supreme Court, the court ordered that " Her 
Majesty tin- tjm-i-n ” In- sulistitutei! for that 
of "‘Government of the 1‘rovince of Quelx-c." 
Uniat v. Tin (Jana. xx.. 2117.

01. Title — (Irani of non-t .ristent suh-iliri- 
*inn—Iteseriptiitn- Itounilaries Talent ini- 
proriilcntln iiranleil. | A-lion for trespasses 
by «h-fendant during 1S7S-70-.su ami issi. up
on laml allcgi-d to be part of lots 114 and .'$0 
in conct-ssion C. in the Township of Ktohicokc. 
Ontario, and to In- plaintiff's propi-rty, and 
damages for the cutting ami removal of lim
ber, and injunction to restrain future tres
pass.- Defendant contended that tile laml was 
not part of lots .'H and 110 in concession C. 
hut part of lots “4 and 35 in concession It. 
and was his property.—Hoth parties deriveil 
title umh-r II. .1. It., who e.\e«-uted a mortgage 
dated Itutli April. |N5ll, to S. F.. comprising 
among other lamls lots 114 ami 35 in «■oih-i-s- 
sion It. of Ktohicokc.—On foreclosure of that 
mortgage. a final order was made 1st March. 
1NÏ4, for tin- sale «if tin- mortgaged lands, and 
under it lots 114 and 110 in concession It. of 
K;ohicoke, w«-r«* sold to .1. M. to whom tin- 
lots were conveyed by the administrator and 
tin* sole devisee of the mortgagee, by deeil 
dateil |uih April. 1N75. On St It May. 1.N75, 
•I. M. conveyed to .1. It. lots 114 ami 35. in 
broken front, concession it anil on 14th July. 
1S7Ô. .1. It. cotivi-yed to defemlani lots 114 ami 
35. in broken front, concession It. -lty deed, 
27th Octols-r. 1N57. after the mortgage II. .1. 
It., tin* mortgagor, conv«-y«>d to plaintjff si-vi-n 
acres, more or l«-ss, composed of parts of lots 
114 and 35 in coin-«-ssion It, known as tin- Ox
bow. des«-ribe«l by metes and bounds, which is 
the laml in ipn-stlon. Defendant «1 i«l not dis- 
pute that plaintiff acquin-d the equity of re
demption subject to tin- mortgage, but con
tended that by sal«- umli-r tin- ih-cri-e. title 
passi-d to the purchaser free from the equity 
as being a part of lots ill ami 35. in com-i-s- 
sion It. the whole of which lots w<-ri- included 
in tin- mortgage and sold to .1. M. Plaintiff 
«•untended that tin- laml. although erroneously 
described in the deeil of it to him. as part of 
lots 114 and Ho in cotici-ssion It. really formed 
part of lots 114 ami !t."i in concession C. and 
was, therefore, not includeil in the mortgage, 
nml in the alternative, that if the land «lid 
not form part of concession ('. it formed part 
of broken front in front of. and separate from 
lots 114 and 35 in coticessiou It. and therefore
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was not included in the mortgage—On 2ml 
April. 1883. after action, the Crown granted 
plaintiff a piece of land said to contain and 
T-VlOOtlis acres, and being the north bend of 
the Oxbow or land in question, describing it by 
metes and hounds as being lot 35 in conces 
sion C. of Etobicoke. Held, reversing the 
judgment appealed from, that the evidence es
tablished that there were no such lots as .‘$4 
and 35 in concession 0; that the various de
scriptions in the patents and other title deeds 
also shewed that the lands in dispute formed 
parts of lots 34 and 35 in concession It. and 
therefore the description in the mortgage was 
sufficient to include such lands, and the d<- 
fendant was entitled to a declaration that lie 
was seized in fee: and that the patent was 
void, as having been impmvidentlv granted. 
Johnson v. Crosson, Cass. Dig (2 ed.) 848.

32. Disputed territoru—License to nit lim
ber-implied warranty of title — lireach of 
contract—Damages.] The claimant applied 
to the Government of Canada for licenses bo 
cut timber on ten timber berths situated in 
the territory lately in dispute between that 
Government and the Government of Ontario. 
The application was granted on the condition 
that the applicant would pay certain ground 
rents and bonuses, make surveys and build a 
mill. The claimant knew of the dispute 
which was at the time open and public. He 
paid the rents and bonuses, made the surveys 
and enlarged a mill he had previously built, 
which was accepted ns equivalent to building 
a new one. The dispute was determined ad
versely to the Government of Canada, at the 
time six leases or licenses were current, and 
consequently the Government could not renew 
them. The lease was granted under ss. 4b 
and 50 of 4tl Viet. c. 17. and the regulations 
made under the Act of 1870 provided that 
“the license may be renewed for another year 
subject to such revision of the annual rental 
and royalty to be paid therefor as may be 
fixed by the Goxernor-in-Council."— In a claim 
for damages by the licensee:—ID id. 1. Or
ders-in council issued pursuant to 40 Viet. c. 
17. ss. 40 and 50. authorizing the Minister 
of the Interior to grant licenses to cut tim
ber. did not constitute contracts between the 
Crown and proposed licensees, such orders-in- 
council being revocable by the Crown until 
acted upon by the granting of licenses un
der them.—2. The right of renewal of the 
licenses was optional with the Crown, and 
the claimant was entitled to recover from 
the Government only the moneys paid to them 
for ground rents and bonuses.—The licenses 
which were granted and actually current in 
1884 and 1885 conferred upon the licensee 

full right, power, and license to take and 
keep exclusive possession of the said lands, 
except as hereinafter mentioned for and 
during the period of one year from the 31st 
December. 1883. to the 31st December. 1884, 
and no longer."—Qiiare. though this was in 
law a lease for one year of the lands comprised 
in the license \yas the Crown bound by any im
plied covenant to be read into the license for 
good right and title to make the lease, and 
for quiet enjoyment? lint inn- v. The Queen. 
xxiii.. 488.

93. Scire facias—Title to land—Annulment 
of letters patent—Tender—Sale or pledge— 
i'ente à réméré—t'onccalment of material fact 
—Arts, 127Jf-l270 H. S. Q. — Registration—

Transfer of Crown lands—Art. 1001 C. /* <i 
—Art. 15Ô3 C. C.]—The locatee of <m t 
Crown lands sold his rights therein to It 
serving the right to redeem the same wi 
nine years, and subsequently sold the 
rights to M.. subject to the first deed. T! 
deeds were both registered in their pi i 
order in the registry office for the division 
in the Crown lands office at Quebec. M. > 
the balance of Crown dues remaining mi; 
upon the land and made an application 
letters patent of grant thereof in which 
mention was made of the former sale by 1 
original locatee. In an action by sein /./■. 
for the annulment of the letters patent gi 
ed to M., Ileld. Taschereau. ,T.. dissent 
that the failure to mention the mil 
réméré in the application for the letters pat. ■ 
was n misrepresentation and coiicim m 
which entitled the Crown to have the urrii 
declared void and the letters patent . 
as having been issued by mistake and in ig 
mice of a material fact, notwithstanding tIn
registration of the first deed in the <Y......
land office. Fonst ca v. I ttoi m y (It 
('amnia (17 Can. S. ( '. 1{. 0121 referred 
Held, further. Taschereau, J., dissentinv. 
it is not necessary that such an action •demi 
lx- proceeded or accompanied by tender r 
deposit of the dues paid to the Crown in >>i hr 
to obtain the issue of the letters patent. 77. 
Queen v. Montming, xxix., 484.

04. Scire facias — Crown lands G>< 
made in error—Adrerse claim—Camilla1 n 
—.72 \ iet. c. 11. s. 2ti (Que.i R. s n.
12011.1—The provisions of the Quel.... >i itmr
respecting the sale and management of imhi 
lands (32 Viet. c. 11. It. S. Q. art. 1 
do not authorize the cancellation of Imi.rs 
patent by the Commissioner of Crown !.. ; 
where adverse claims to the lands ■ 
(Judgment appealed from reversed, and <J 
It. is S. C. 520. restored.) Tin In- 
Ada ms. xxxi., 220.

05. Timber licenses—Sales bg local agci 
Location ticket—Suspensirc condition I '!• 
to land* lrt. 10HÔ C. C. Irts / - 
and 1300 et seq. R. X. Q.]—During tin t m 
of a license to cut timber on migra tiled 1 ds 
of the Province of Quebec, the local <7 ' i 
Lands Agent made a sale of part of the lamb 
covered by the license, and issued l"< mi'-a 
tickets or licenses of occupation therefor imdi-r 
the provisions of arts. 1200 et seg. of tin- l! 
vised Statutes of Quebec, respecting the - I. 
of Crown lands. Subsequently the i r 
license was renewed, but. at the time the
newal license was issued, there had not I...a
any express approval by the Commi"i ' 1 i
Crown Lands of the sales so made by th. I... . 1
agent as provided by art. 12(1!) It. S. Q. Il'Jd. 
affirming the judgment appealed from. I ' 
chereau and Davies. J.T., dissenting, thm the 
approval required by art. 12<i9 it. S. <• ■'
not a suspensive condition, the fulliln 
which would have retroactive effect li Go* 
date when the sales by the local a gen '• •'•'
made, and that, at the ...........
the renewal license, the lands in mm 
were still ungranted lands of the frown mr 
which the timber license had been ^validly 
issued. Leblanc v. Robitaillc, xxxi.. 5s-'.

0(1. Dominion Lands Act—Homestead pat
ent—Equitable or statutorg title.

See Title to Land, 98.



425 CROWN. 42G

97. (jrants under Manitoba Act — Setting 
aside letters patent — Evidence—Error—Im
providence—lies judicata — Estoppel against 
the Crown.

See Title to Las», 130.

08. Art inn en bornage—It. S. U. arts. 'il33. 
jlo.’i, .'ilôô.

Sec IlOUNDAKY. 3.

99. Crown grant — Disseisin of grantee— 
Tortious possession—Statute of Maintenance, 
32 Hen. 8, c. 9.

See Title to Land, 83.

100. Dedication — i'ser — Presumption of 
dedication—Public nuisance.

Sec Constitutional Law, 3 and 81.

101. Grant of lund—Title—Possession.
See Title to Land, 102.

102. Dominion license to cut timber on 
Vrmcn lands—Implied contract—Warranty of 
t i t It—(J a ie t en jo ym an t.

See No. 92, ante.

(d) Taxes and Dues.

103. Assessment — Beneficial interest — 
Exnnption from taxation — It. «S'. O. ( 18871 
c. 193, s. 7, ss. /.]—Property of a bank bo
ra im- vested in the Dominion Government and 
a piece of land included t herein was sold and 
a mortgage taken for the purchase money, 
tin- mortgagor covenanting to pay the taxes. 
Not having done so, the land was sold for 
non-payment. In an action to set aside the 
tax sale :—Held, a Hi ruling the judgment ap
pealed from (17 Ont. App. K. 4211, that the 
Ciown having a beneficial interest in the lund 
it was exempt from taxation as Crown lands. 
Quirt v. The Queen, xix., 510.

104. Sale and grant by letters patent—Sulc 
for taxes.

See Assessment and Taxes, 37.

105. Sale of timber limits—Bonus on trans
fer Payment by purchaser.

See Sale, 75.

100. Dues for booms and timber slides — 
Lien —Agreement to secure arrears.

Sec Chattel Mortgage, 18.

107. Leased lands—Occupation for Crown 
purposes—Municipal taxation—Exemption.

See Assessment and Taxes, 40.

108. Yukon administration — Franchise 
granted over Dominion lands—'Tolls.

See Constitutional Law, 78.

11. Public Works.

100. Public work — Agreement binding on , 
yonn — Damages to property — Paroi un- j 
dtrtuking to indemnify — Officer of the I

See No. 24, ante.

110. Public work — Government railway— 
Xegligenee of Crown serrant—-Prescription— 
ill a U Viet. e. lti—Arts. 220.1, 2207, 2138, 
2211 C. C —11. S. C. c. 38.

Seo No. 1, ante.

111. Government buildings — Supply of 
water to—Water rates—Discount for promut 
payment — Refusal of discount.

Sec Municipal Corporation, 199.

112. Public work—Obstruction to canal— 
I sc of canal.

See Expropriation. 2.

113. Public work — Xcyligencc — Militia 
'■lass firing — Government rifle range — Of-

| fleers and servants of tin Crotrn — 30 it 51 
I iet. e. Hi, s. 10c ( 1).\—H. S. (J. e. )1, ss, 

j 10, 09.
Sec No. 48. ante.

114. Public work — A'avigation of Hirer 
St. Lawrence — Xegligenee — Repair—Par-

i liamentary appropriation — Discretion as to 
! expenditure.

Sec No. 19. ante.

115. Injury from public work — Xegli- 
gcuee of t'rown officials Right of action— 
Liability of Crown —Ô0 »(• .il Viet. c. 10, ss. 
10. 23. 08 — Jurisdiction of Exchequer Court 
—Prescription—Art. 2201 C. C.

See Negligence. 195.

12. Railways and Railway Aid.

110. Government railways—Public work— 
t'rown officers — Misfeasance—A’on-feasance 
—Tort —■ Xegligenee — Right of action — 

j "The King can do no wrong”—Carriers — 
' Contract — Railway ticket.

Sec Railways, 100.

117. Government railway — Breach of 
j contrait — Damages — Petition of right — 
I 37 Viet. c. 10 (Z>.)

See Tort, 1.

118. Public work — Government railway— 
Xegligcnei ->/ Crown si ri ant Prescription

, —50 «(• .it Viet. e. 10—.4its. 2202, 2207, 2188 
i 2211 C. C.—R. S. C. c. 28.

Sec No. 1. ante.
119. Public work — Agreement binding on 

Crown — Damage to property — Parol un-
j dertaking to indemnify — Officer of the

See No. 24, ante.

120. Government railway—48 Viet. c. 8— 
Damage from overflow of water — Xegligenee

: —Boundary ditches.
Sec No. 47, ante.

121. Railway subsidy — Application — 
Discretion — Trust — Petition of right.

Sec Constitutional Law, 55.

122. Government railway—Liability for act 
of employee — R. S. C. c. 38, s. 30.

Sec Negligence. 30.
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427 CUSTOMS DUTIES.
13. Waivkr.

123. Insolvent bank — II'intiing-ug proceed
ings— Priority of t'roini an simple cunt nut 
creditor Estoppel Lrccpfewci of dieu 
deads—I ict. e. 2d.

See No. 73, ante.

124. Forfeiture of right of appeal—Waiver 
—Condition precedent Petition of riyh t— 
Art*. IUJO, Unit. U£U V. P. Q.

see Appeal, 432.

CURATOR.

1. Substitution — Action again*! former 
curator — Intervention — Art. /•*} C. ('. /*.

See SVIlHTITVTION. 1.

2. Purchase of trust estate — Xegotiorum 
gestor—Mandate — Action for account—lie- 
lease — Partie* to nuit.

See Account, 4.
And ire Administrators—-Assignment — 

Guardian.

CUSTOMS DUTIES.

1. Artirle imported in parts—Pate of duty 
—Scrap bra**—Hood faith }/» \ ict. e. 1.1. *. 
1H — Subsequent legislation — Legislative 
declaration. | -A., manufacturer of nu " Auto
matic Sprinkler,” n brass de'iee composed of 
several parts, was desirous of importing the 
same into Canada, with the intention of 
putting the narts together there and selling 
the completed articles on the market, lie in
terviewed the appraiser of hardware at Mon
treal. explained to him the device and its use, 
and was told that it should pay duty as a 
manufacture of brass, lie imported a num
ber of sprinklers and paid the duty on the 
several parts, and the Customs officials then 
caused the same to lie seized, and an infor
mation to be laid against him for smuggling, 
evasion of payment of duties, undervaluation, 
ami knowingly keeping and selling goods 
illegally imported, under ss. l.V, IAA. of the 
Customs Act. INK'S. Ifeld, reversing the Ex
chequer Court (1 Ex. C. It. 373». that there 
was no importation of sprinklers, as complet
ed anIch -. and the Act not impotdng a duty 
on parts of an article, the information should 
be dismissed.—Held, also, that the subsequent 
passage of an Act. 4N-40 Viet. c. «II. s. 12. re
enacted by 4!» Viet. c. 32. s. 11. imposing a 
duty on such parts was a legislative declara
tion that it did not previously exist. (Irln- 
ncll v. The Queen, xvi., 1111.

2. Tea* in transit through I'nited States to 
Canada—Ô2 1 ’ict. e. /}—Tariff Art (ISSti\. 
item 7SI—It. s. C. e. dd. *. /«.]—Plaintiffs 
made two shipments of tea from Japan to New 
York for transportation in bond to Canada. 
In one case the bills of lading were marked 
“ in transit to Canada in the other the teas 
appeared upon the consular invoice made at 
the place of shipment to be consigned to plain
tiff's brokers in New York for transhipment to 
Canada. On arrival of both lots at New York, 
and pending sale thereof in Canada, they were 
allowed to be sent to a bonded warehouse as 
unclaimed goods for some five or six months

and were finally entered at the New York Co 
toms I louse for transportation to Canada. a 
forwarded to .Montreal. There was nothing 
shew that plaintiffs at any time promised 
make any other disposition of the tens. . 
there was nothing in what they did that coni 
veiled the laws or regulations of flic I in
states or of Camilla with respect to the i r, 
port at ion of goods in bond. - //</</. a Him
the judgment appealed from 12 Ex. «'. 1». I_'<
Gwynne, .1.. dissenting, that as it elearl.x 
pea red that the tea was never entered 
sale or consumption in the United States; i 
it was shipped from there within the to .
limited by law for goods in transit to .......
in a warehouse; and that no act had I...... d-.i
changing its character during transit, it . i 
therefore " tea imported into Canada fn.i, 
country other than the United States but p < 
ing in bond through the United States" 
under It. S. C. c. 33. s. 111. not liable to <m 
as goods exported from the United Stale. 
Canada, tarter. Maeg «I Co. \. The t^e - 
xviii., 7iM».

3. .»« de ÔI Viet. e. .lit. Items SS and I. : 
Exemption from duty—Steel rails for 
railways—Application to street railway- 
The exemption from duty in ôtl X AI \ i,i.

311, ih'in 173. of " steel rails eighitig 
less than twenty-five pounds per lineal \. ni. 
for use on railway tracks," does not appi 
rails to lie used for street railways, which r 
subject to duty as " rails for rail wax - 
tramways of any form." under item " 
Strong. C.J., and King. ,1.. dissenting V 
ronto /tailway Co. \. 'The Queen, xxv„ 21

Memo. See ( 1SKII A. C. .VU,

4. Customs duties — Ihities on good> 
Fori ign built skips i 'ustoms' I -/. iff i -
s. 4.1—A foreign built ship owned in c.in.i.; 
which has been given a certificate froa 
Hritish Consul ami conies into Canada I'm n 
purpose of being registered as a Canadian 
is liable to duty under section 4 of tie- < 
toms' Tariff Act, 1N07.— A taxing Act i- 
to lie construed differently from mix <>t 
statute. I’li i King v. At go mu Central IP

| Affirmed on appeal by Privy Council. In 
Can. Gaz. 400. J

A. Customs duties—Lex fori—Lex loci h 
ti rest on duties improperly levied- Mistub • 
law—lit pétition—Presumption as to good 
—Arts. /D}7, ln’§!t C. C.j— The Crown b i a 
liable, under the provisions of articles It>47 
and 1040 C. <'.. to pnv interest on the am ' 
of duties illegally exacted under a mistaken 
construction placed by the customs olh 
upon the Customs Tariff Act. Il il son \. I 
City of Montreal 124 !.. «'. Jut. 222 - 
proved. Strong, C.J.. dubitante. Per Sn . . 
C.J. The error of law mentioned in art I"i7 
and 1040 C. C. is the error of the parti ! 
ing and not that of the party receiving. M 
paid under compulsion is not money paid m ■ r 
error within the terms of those article- // 
Toronto Hailway Co. v. The Queen 14 Ux 1 
It. 202: 2A Can. S. C. R. 24: |1.N00| V ■ 
•"Al l discuseed. The Algoma Ify. Co. x / A 
King (7 Ex. C. It. 2311 ) referred to. .1 
ment appealed from 17 Ex. C. It. .'s7 ' 
affirmed. Itoss v. The King, xxxii.. A32.

0. Duty payable to the Crown—Clo^b ft ra
tion—Legislation subsequent to importâte 
Future rights—/light of appeal.

See Appeal, 51.
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7. Itcccnuc — I minuted goods—Tariff . 1 <7— 

Ifetrospcctirc legislation—It. S. C. c. JJ—57 il- 
U t. c. JJ ( I). t—JH tl- 59 \ U t. e. JJ [U. I 

ticc Législation, 1,

CUSTOM OF PORT.

tkc Siin-i'ixu.

CUSTOM OF TRADE.

1. It reach of contract—Evidence — Custom 
of tnnh - Local usage — Damages— Hale of 
'Mods. | -On a|i|mmI tin- Supreme Court a Hi rill
ed tin1 juilgini'iit of tlu* Court of l/unetfs Bench 
(U II 8 « » H 221», which held that 
u custom of trade by which orders were 
tilled by mumifiieturers according to the dates 
when received bail been sutiicifiitly proved and 
was binding, but that an alleged custom denied 
in moat manufacturers in similar business 
could not be considered uniform or universal 
or binding upon the parties. Marsh v. Lcyatt.

2. Commercial ana ye—Loading yurt on coast 
nf Smith America—(luano Islands—Evidence 
—Construction of policy.

Sec Insurance, Marine, 1$).

:!. Shipment of yruin — Transshipment in 
transit—Continuing oriyinal hills of lading.

Sec Hill of Lading, 3.

4. Yoyayc policy—".if and from" a port 
—Construction of policy—l tut ye.

See Insurance, Marine. 24.

5. Sale of yoods by sample—Sale tlirouyh 
broker*—Traili usaye—Delivery—I aspect ion.

See Contract, 211.

ti. Sale of shares—Marginal transfer—Stock 
irelianyc custom — I niliscloscd principal — 
"Settlement ” — Obligation of purchaser — 
"Stock jobbing."

Sec Broker. 3.

DAMS.

Sa Basement—Hivers and Streams — 
Servitude- -Watercourses.

DAMAGES.

1. Assessment; Measure of Damages;
Right of Action. 1-38.

2. Breach of Covenant. 351-43.
3. Common Fault. 44 4(1.
4. Damnum Absque Injuria, 47. 48. 

Discretionary Award, 411-53. 
I’XI'ROVRIATIONS, 84-50.

7. Injuria Sine Damnum. (10. 
s' dot nt Tort Feasors, 111-03.

Libel. (54-07.
Licensed Ferry, 08.

11- Limitation of Action, 00.

430
I 12. Negligence : Proximate Cause, 7(»-75.

13. Nuisance, 70-78.
14. l'E.NAL Clause, 71».
15. Waiver. 80-82.
10. Warranty, S3. 84.

; 1. Assessment ; Measure of Damages ;
Right of Action.

1. Xegliycnee—Death of irift— Damayes to 
husband as administrator—Item/it of children 

| —Loss of household services—Can ami train
ing of children. | — Although oil the death of 

; a wife, caused by negligence of a railway com
pany, the husband cannot recover damages of 
a sent intentai character, yet the loss of fiotise- 

j bold services, accustomed to be performed by 
the wife, which would have to be replaced by 
liireil services, may be a substantial loss for 
which damages may be recovered, and so also 
may lie the loss to the children of the can* 
and moral training of their mother. Judg
ment of the Court of Appeal for Ontario t 11 
Out. Apt». It. 1 i aftirmed. St. Laurence it 
Ottawa Ity. Co. v. Lett. xi.. 422.

I The Privy Council refused leave e- ap- 
! peal; II Can. (iuz. 583.]

I 2. Assessment-Material loss—Injured feel
ing*- Misdirection us to solatium— Xeir trial 
- Art. Illôti c. f In an action of damages 

| brought for the death of a person by the con
sort and relations under art. 105(1, ('. C. which 

i is a re-enactment and reproduction of the 
C. S. L. C. c. 78. damages by way of solatium 

I for the bereavement suffered cannot be recov- 
I ered. Judgment appealed from ( M. L. It. 2 

ty It. 251 reversed and new trial ordered. 
Canadian Pacific II y. Co. v. Ilobinuon, xiv.,
105.

| 3. Death of parent—Itcrcarenient—Xegli-
gcncc—Art. /0.7b* C. C.—Solatium—Tecuniary 

I loss— Verdict — Cross-appeal — Practice.] —
| in an action for damages, the descendants of 

L.. killed driving down a street, alleged to 
have been at the time of the accident in a bad 
state of repair, by being thrown from a 
sleigh, the trial judge l without a jury i. 
granted 81,110(1 damages by way id" solatium 
for bereavement ( M. L. It. 2 S. C. 5(11. Ilchl, 
reversing the judgment of the Court of 
(jueen's Bench, that the verdict could not be 
upheld on the ground of solatium, and as the 
respondents bad not Hied a cross-appeal to 
sustain it on the ground that there was sulli- 
cient evidence of a pecuniary loss for which 
comi»ensation could hr claimed, the action 
must be dismissed with costs. City of Mon
treal v. Labette, xiv.. 741.

4. Assessment of damayes—Action for negli
gence—Deduction of lift insurance. j — A de
duction of insurance on the life of deceased 
from the amount of a verdict upon entering 
judgment was held to be improper. tSrand 
Trunk Ity. Co. v. Ileekctt, xvi.. 713.

i 5. Discretion as to award—Interference on 
appeal—Evidence—Error in fact or law— Par
tiality.]—The amount of damages awarded in 
the discretion of the trial judge should not be 
interfered with on appeal, unless clearly un
reasonable and unsupported by the evidence, or 
for error in law or fact, or partiality of the 
judge. Leri v. If ceil 111 Can. S. C. It. 482 i, 
and tSinyras v. Desilefs. Cass. Dig. (2 ed.)

* 212, followed. Cassette v. Dun. xviil., 222.
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0. Esc and occupation — Estimating 
du muges—Prescription — Quasi délit—Plead- 
ini/. |— lu assessing damages fur use and uvcit- 
liutiou of lands it is nut merely the value uf 
the property l'ur agricultural purposes should 
be considered, hut its di lie rent and even pros
pective capabilities should be taken into eon 
sidération ( See Mayor of Montreal v. Hrowii, 
- App. Cas. INI I.— lu lhe vase in question 
not only was the keeping logs in safety a 
prospective use which might he made of 
plaintiff's lands, hut the actual use to which 
the property was put by defendants. If land 
be well adapted for a particular purpose, as 
this was. and there are those who require it 
for such purpose, the value of the property 
is to he determined, not by what it might Is- 
worth if used for other purposes, hut by the 
value which its exceptional adaptation to spe
cial purposes gives it in the estimation of 
those conversant with property of that de
scription and capable of speaking of the value 
of the fair use of such property. The evidence 
justified the finding of the Superior Court, 
that the pnqierty was worth $4< HI per annum. 
I See 7 L. It. UNO ; 1.Ï It. !.. Ü14 i. lireakey 
v. t arter, Cass. Dig. (2 ed. » 4(13.

7. Libel in newspaper—Additional libel in 
plea—/neidentul de mu ml—Excessire du mu yen 
—Reduction of verdict or neic trial ] — A ' ion 
for SHU » hi damages for the publication . an 
article which appeared in the Toronto " Mail ” 
Nth December. 1NN4. Defendant filed a plea 
which plaintiff alleged contained an additional 
libel and he filed an incidental demand claim
ing $ô.t 1(H) further damages. At the trial the 
jury returned a verdict for plaintiff. $ti.UUU for 
the libel contained in the newspaper, and of
$4..... for the additional liI• i contai....I in
the defendant's plea.- The Court of Review 
ordered judgment on the verdict and rejected a 
motion by defendant in arrest of judgment, for 
judgment mm obstante veredicto and for a new 
trial. The (juceu’s Bench dismissed an ap
peal ( M. L. R 4 t). B. N4I. Held, that upon 
the plaintiff consenting to reduce the verdict 
to SiI.immI, the appeal should stand dismissed 
without costs, die plaintiff to have his costs 
it) the court below, and that in the event of 
his not consenting to a reduction of the ver
dict there should lie a new trial: plaintiff to 
signify his election by filing a consent to that 
effect with the Registrar within ten days.— 
The respondent (plaintiffi filed the necessary 
consent to a reduction of the verdict and judg
ment went accordingly. Mail Printing Co. v. 
Enflamme, Cass. Dig. (2 ed.) 4U3.

N. I n créa'‘ing nirard without cross-appeal— 
It. .S. O. I /Xs'71 e. xx. .1,7, JcS—Supreme 
Court, rule HI—Xoticc by statute.]-—I'nder 
the Ont. .Bid. Act. and S. C. Rule til. the 
Supreme Court of Canada has power to in
crease an award for damages to a respondent 
without a cross-appeal.— Per Strong. C..T, 
The statute is sufficient notice to the appellant 
that the court may pronounce such a judg
ment as arbitrators ought to have given. 
Town of Toronto Junction v. Christie, xxv.,
Ml.

it. Operation of electric power house—Ft- 
brut ion. smoke and noise—Assessment of dam- 
ages—Reversal on appeal.]— In reversing the 
judgment appealed from, the Supreme Court, 
in the interest of both parties, assessed dam
ages. once for all. at an amount deemed suffi
cient to indemnify the plaintiff for all injur
ies. past, present and future, resulting from

the nuisance complained of. should she elect 
to accept the amount so estimated in full satis 
faction thereof : otherwise, the record was or 
demi to he transmitted to the trial court i 
have the amount of damages determined. tim 
cun v. Mont rial street Railway Co., xxxi.,

10. Action for pirsonul injuries—.Ix«i 
incut of damages—Eaturc sufferingsWhen 
in an action for bodily injuries there is hut 
one cause of action, damages must be nsses-ed
..... . for ail. And uhen damages have In■
once recovered, no new action can be main 
tuined for sufferings afterwards endured from 
the unforeseen effects of the original iujui \ 
City of Montreal v. MvUee, xxx., ÔS2.

11. Common laic liability—Employer and 
employee—IJcfcctirc ways, works or plant
A ssessment of damages. |— Where an Injury 
has occurred by reason of defendant's negl... i 
to provide the best known or conceivable up 
plia lives to prevent accidents, the employer i 
subject to common law liability and the as 
sessBlent of damages should lie left to th- 
reasonable discretion of the jury. Ilalcli a 
Peppy rd v. Rom burgh. 1'Jtli June, 1UUU.

12. Principle of assessment—Average ■ 
timute.l—The assessment of damages by ink 
ing the average estimate of the witnesses . \ 
amined is wrong in principle— ts. T. Hy. i n, 
v. Coupai (28 Can. S. C. R. 531) followed. 
Fairman v. City of Montreal, xxxi., 210.

13. Contract—Drainage — I liter-municipal 
works—Assessment of du mages—U mirant < • 
Continuing liability.] The City of Montreal, 
having a sewer sufficient for all its puri- 
within its limits and through lands lying mi 
a lower level than those of the adjoinn: 
municipalities of Ste. Cunégonde, St. II.■an 
and Wvstmount. entered into an agreement m 
writing with Ste. Cunégonde by which the last 
named city was permitted to connect its sewer 
with the Montreal sewer in question for dram 
age purposes, and by i he same agreement : I e 
City of Montreal consented that the City of 
Ste. Cunégonde should allow the two oth-r 
municipalities to make connections with its 
sewers, so connected, in such a manner that 
waters coming from such three higher muni 
eipnlities should be drained through the Alon 
treal sewer. The privilege was granted on 
condition that the connection with the Mon
treal sewer should be made by Ste. Cimégm li
nt its own cost and to the entire satisfait mu 
of the Montreal engineers; that Ste. Cuné- 
gotide should guarantee Montreal against .11 
" da mages w liich might result » hot It *t
the connection of said sewers or works neces
sary" in connection therewith, as well to the 
City of Montreal ns to other persons or < or- 
porations and Ste. Cunégonde bound it H 
to pay and reimburse to the said City of 

.Montreal all sums of money that the , mer 
might be "called upon and condemned to pay 
on account of such damages and the ro-is 
resulting therefrom." In case of the Montreal 
sewer becoming insufficient, and its capacity 
requiring to be increased, or a new sewer con
structed. it was provided that Ste. Cuné-nmle
should contribute proportionately to ......... .
of constructing the new works. The Ste. 
Cunégonde sewer was accordingly coimei md. 
ami the other municipalities, upon entering 
into similar agreements with the City of Sic. 
Cunégonde. were permitted by Ste. Cum-o'de 
to make connections with its sewers whereby
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their lands were also drained through the 
Montreal sewer, the agreements of the two 
last municipalities binding them as the arricre- 
garants, respectively, of the City of Ste.
('unPgondo. In an action by the City of 
Montreal to recover from Ste. Cmiégonde dam
ages which it had been compelled to pay fai
llie flooding of cellars by waters from the 
sewer in «1 nest ion. the arrière-garants were 
made parties by the principal defendant on de
mands in warranty : Held, that the guarantee 
in question bound the several higher imtnici 
pa lilies for all damages resulting not only 
from the act of making the actual connection 
of the sewers, but also for damages that might 
be subsequently occasioned from time to time 
on account of the user by them of the .Mon
treal sewer for drainage purposes. /hid. also,
1 lint, as the City of Montreal had not obliged 
itself to construct additional or new works 
within any fixed time in case of insufficiency, 
the adjoining municipalities were not relieved
from any of their liabilities on account of 
postponement of construction of such works 
bj 1 in- City of Montreal. Held, further, that 
1 lie judgment awarding damages against the 
City of Montreal being a matter between third 
parties and not res judicata against the other 
municipal corporations interested, the said 
City of Montreal was only entitled to recover 
by its suit against Ste. CunOgomle. such dam
ages as might be shewn to have resulted from

■ 1 ....... .. i"M and user < >t 1 he sew era under
the agreement ; that the City of Montreal, 
when sued, was not obliged to summon its 
warrantor into the action for damages, but 
could, after condemnation, recover such dam
ages by separate action under the contract: 
that it was not, by the terms of the contract, 
a condition precedent to action by the City 
of Montreal, that it should first submit to a 
judicial condemnation in liquidation <>f such 
damages : and that, as between the City of 
Ste. Cunégonde and the arrière-yarants, their 
contracts bound them, respectively, to pay 
such damages, with interest and costs in pro
portion to the areas drained by them respec
tively into the Montreal sewer, t it y of .1 Ion- 
treat v. City of Ste. Cuncgonde; City of ste. 
1 unrgonde v. City uf .St. Henri; City of Ste. 
t'nnegondc v. Joan of West mount, xxxii., 
185.

I Leave to appeal to the Privy Council was 
refused on application by the Town of West 
mount, July, 1002.]

11. Assessment of damages—Estimating by 
guess—Concurrent findings—Reversal on ap- 
/"'//- \no trial. |—The evidence being insuffi
cient to enable the trial judge to ascertain the 
damages claimed fjpr breach of contract, lie 
stated that he was obliged to guess at the sum 
awarded and his judgment was affirmed by the 
judgment appealed from. The Supreme Court 
of 1 'aiinda was of opinion that no good result 
conhl lie obtained by sending the case back for 
a new trial and. therefore, allowed the appeal 
and dismissed the action, thus reversing the 
concurrent findings of both courts below. Ar
mour. ,1.. however, was of opinion that the 
proper course was to order a new trial. 11 iZ- 
'*«»»# v. Stephenson, xxxiii., 323.

1Ô. Assessment of damages—Reservation of
1 ; ■ for future damages- Expropriation
l>'<s judicata—Right of action.\—A lessee of 
premi-.es used as an ice house recovered in
demnity from the city for injuries suffered 
m consequence of the expropriation of part 
of the leased premises, and, in his statement

of claim, had specially reserved the right of 
further recourse for damages resulting from 
the expropriation. In tin action brought after 
his dentil by his universal legatee to recover 
damages for loss of the use of the ice-house 
during the unexpired term of the lease. II< Id, 
affirming the judgment appealed from, that the 
reservation in the first action did not preserve 
any further right of action in consequence of 
the expropriation and. therefore, the plaintiff's 
action was properly dismissed by tlie courts 
below, as. in such cases, all damages capable 
of being foreseen must be assessed once for 
all and a defendant cannot be twice sued for 
the same cause. City of Montreal v. Met ice; 
.'JO Van. S. ( '. It.. 582. and Chaudière Mai hint 
and Foundry Co. v. Canada Atlantic Ry. Co. 
tl>3 Van. S. V. It. 111 followed. Anetil v. 
City of Quebec, xxxiii., 347.

Hi. Measure of damages—Lessee of par dis
turbed in possession.

Sec Action. 41.

17. It reach of contract- Delivery—Specific 
performance— Measure of damages—Assesw- 
meut by court below.

See Contract, 242.

18. Mode of assessment—Verdict—General 
damages and loss of rent.

.Set- Negligence. 1

11). Articles là là. 1318 C. ('.—Assessment 
by expertise ordered.

Sec Sale, 103.

20. Measure of damages—Evidence—IIreach 
o f co n t ra ct- Xot ice— 11 to n g fill d is in issu l.

Sec New Trial, 17.

21. Cancellation of contract for public work 
—It reach- I nine of work done—Prospective 
profits—Reduced value of plant.

.See Contract, 03.

22. Husband and .irife—Tenancy by the 
courtesy Insurable interest in wifi 's property 
—Measure of dumuges.

Sec Insurance, Fire, 82.

23. Measure of damages — Infringement of 
patent—Profits received—Evidence—Royalty.

Sec Patent of Invention, (>.

24. Access to navigable waters—Obstruc
tion -Remedy of owner 1 leasun of damages.

8cc Railways, (58.

25. Fault of servant—Art. lüà.'i C. C.—1 'in
dict ivc damages—Assessment of damages.

See Negligence, lit).

2(5. Assessment—Interference with franchise 
—Abatement—Xoniinal damages.

27. Assessment—Life insurance—Reduction 
of verdict.

.See Railways, 47.

28. Mis-trial—Misdirection — Prejudice to 
I defendant—A etc trial—Consent to reduction

of damages.

<xx
—r

See Libel, 2.
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lîî». Ancient lights—Long user—Mcumin of 

damages—Misdirection—A cir trial.
See Easement. 4.

30. Action of warranty — Segligcna—06- 
ntraction of street—Assessment of damages— 
Questions of fact.

See Appeal, 232.

31. Linhilitu for loss—Measure of ilamayes.
See PRINCIPAL AND AuEXT, 40.

.">2. Lease—Xcyligencc— Hire of tug—Con
ditions—/tepairs - Compensation- Pn suing- 
tion of faull—Leith nee—Measure of ilamayes.

See NEGLIGENCE, 143.

33. Purchase of insolrent estate—Dcfiisnl to 
complete—Action by curator t'omtilction 
after judgment—Subsequent action for inei- 
ilenlul expenses.

See Insolvency, 40.

34. I'loalaide icaters—Constitution of stat
ute—“ The Sine-logs I hiring Ait." If. S. U. 
( /Xn7 i e. lil- Irhitration \ction on airunl 
—Hirer ini g ro re men In—Detention of logs.

See Watercovrses, 4.

35. Illegal detention of lands—Measure of 
damages.

See Expropriation, 11.

30. Exchequer Court aggeal—Assessment of 
damages—Interference iritli findings of Exclu - 
quer Court judge.

Sec Appeal, 241.

37. Digarian rights—liuilding dams — Hen
ni na hack iraters— Warranty— I mgro renient 
of ira tenon rscs—Art. .7.7.1.» If. S. Q. Arbitra
tion — Condition greeeili lit — Assessment of 
damages.

See Uiyeus and Streams. 0.

38. Contract for construction of works— 
Deductions for portions omitted—I'urtial can
cellation of contract--Arts. Ifltiô, IUHI c. C- 
Jh fern d payments—Computation of interest 
—Payments in ad ranee—Debates.

See Contract, 31.

2. Iireach of Covenant.

30. 1‘ledge—Itegosit with tender—Forfei
ture—It reach of contract— I lunieigal eorpor- 
a tio n— If iglit of action- Damages—f 'om gen sa
tin n and set-off- Destitution of tiling gleilqcd— Arts man. man, uni. urn. mir, c. c.
—Practice on aggeal—Irregular procedure. |— 
C. on helm If of .1. C. «X: Co., n firm of contrue- 
torn of which lie was a member, deposited a 
sum of money with the City of Montreal as a 
guarantee of the good faith of .1. C. ik Co. in 
tendering to supply gas for illuminating and 
other purposes to the city and the general pub
lic within the city limits at certain fixed rates, 
lower than those previously charged by com
panies supplying such gas in Montreal, and 
for the due fullilment of the firm's contract 
entered into according to the tender. After 
the construction of some works and laying of 
pipes in the public streets. .1 C. tk Co.' trails 
ferred their rights and privileges under the 
contract to another company and ceased oper-

] alions. The plaintiff, afterwards, as assignee 
of C.. demanded the return of the depose 
which was refused by (lie city council whi< h 
assumed to forfeit the deposit and declare 11n 
same confiscated to the city for non-execution 
by J. i X < 'o. "f their contrat t. Aftei 

! transfer, however, the coni|innies supplying 
gas in the city reduced the rates to a pri.. 
In-low that mentioned in the tender so far 
the city supply was affe* ted. although il 
rates charged to citizens were higher than tlo- 
price mentioned in th contract. Held, tlm 
the deposit so made was a pledge subject in 
I lie provisions of the sixteenth title of the I i 

| Code of Lower Canada and which, in the a'
! settee of any express stipulation, could not ! 

retained by the pledgee, and that, as the .-in 
had appropriated the thing pledged to its ov 
une without authority, the securit \ » a- . 
by the act of the creditor and the debtor «a 
entitled to its restitution although the obi 
galion for which the security had been gi\. i 
had not been executed.- On a cross-domai 
by the defendant for damages, to be set off in 
com|lensntion against the plaintiff's claim 
Held. that, as the city had not been obliged i 
pay rates in excess of those fixed by the cm 
tract, no damage could he recovered in respect 
to'the obligation to supply the city: and that 
the breach of contract in respect to stipplyin.- 
t he public did not give I lie corporation m 
right of action for damages suffered In if, 
citizens individually. Held, further, that pr. 
IMH-tive damages which might result from the 
occupation of the city streets by the pip. n 
actually laid and abandoned were too remote 
and uncertain to be set-off in compensation ..f 
the claim for the return of the deposit. T: 
court also decided that, following its usual 
practice, it would not. on the appeal. Inter!, 
with the action of the courts below in matt i 
of mere procedure where no injustice appear. il 
to have been suffered in conseiluenee altlmu n 
there might be irregularities in the issues ... 
joined which brought before the trial court a 
demande almost different for the matter a. i 
ally in controversy. Finnic v. City of I/.,, 
trait, xxxii., 335.

40. Itrcacli of corenant to issue ilebentur- «■ 
—-Assessment of damages— Arts. lOli-i lo'.o 
I Old. 101 i, 18.10, 18)1 C. C.

See Contract, ti.

4L Dntification of contract — Drench ../ 
agreement.

See Hes Judicata, lil.

42. Public work—Drench of contract I/, 
grogriation of giant—Interest.

See Contract, 21.

43. Contract—Shigging receipt —Carre 
Liability limited by special conditions 
genre—Connecting lines of tea ns portât r 
Wrongful eonrcrsion—Sulc of goods for 
payment of freight—Principal and ag< at 
I urging terms of contract.

See Carriers. 2.

3. Common Fault.

44. Apportionment — Collision in part- 
Shi/iping.

Sec Negligence. 38.
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4.*i. Vont met for manu fuit lire of machinery 
—Cause of ilel a il in rom filet ion—Penal élu uni 
—i'ouimon fuult.

See Contract, 102.

40. Argligcnce—Common fouit— Division of 
ilamugeit.

See NiXiLUiKNCE. 47.

4. Damnum Auhqve Injuria.
47. If iff ht of u et ion—Lawful use of la ml— 

In jura to ntl joining property- Xonmiit.]— 
Damages mid injury must both concur lu give 
u right of action, and no action can lie in 
iniisci|ucnc(‘ of llie ordinary and lawful use 
of land by ils owner. ( IN X. It. Rep. 523, 
iiltiriucd I. St. John Young Men's Christ inn 
Association v. Hutchison, Cass. Dig. l2 ed. • 
210.

4H. Public irorl Wharf groper!g injur
iously affectai—Evidence.

See PVIILIV WORK, 4.

5, Discretionary Award.

411. I.ilul—t 'onfiilentiul report— Discretion 
nf trial—Interference on appeal. \ — In an ae 
lion for liliel ilie trial judge awarded plaintiff 
#2.1 H HI. The Court of Appeal reduced the 
il»mages to #>51111 IIelJ, that the amount of
«lamages awarded by the trial judge in his dis- 

J cretion. should not be interfered with on ap-
g l»*al unless dearly unreasonable and unsup

ported by the evidence, or there lie some error 
in law or fact, or partiality on the part of the 
judge. Leri v. Itenl Mi Can. S. C. It. 4X21. 
and tiingrus v. Dcsilets (Cass. Dig. 2 ed. 212 i 

^ followed. (See M. !.. It. 3 S. ('. 345. I Cos- 
*<tt> v. Dun, xviii., 222.

"•it. Personal injuries—Measure of tin mages 
I inilings of fuel Exemplai n damages, j— 

In an action for damages for injuries to his 
feelings, reputation and health the Superior 
''"int at Three Rivers assessed damages at 
S.'l.i u H I.—On appeal to the Queen's 1 tench, re- 
dined the damages to iFtltiO condemning plain
tiff iu pay all the costs of appeal. Ilehl, re
versing the judgment appealed from (lu R. L. 
'-T'". Taschereau, .1.. dissenting, that in view 
"f very serious injuries sustained by plain
tiff and of tin* misconduct of defendant (who 
«IM'cars to have abused his position nf Justice 
"f the Peace i, the amount awarded by the 
trial judge was not so clearly excessive as to 
justify interference with his judgment.—Per 
Fournier. J. The abuse by plaintiff of his 
tmsition of ,[. l\ was an important element to 
I"- taken into consideration in fixing the 
amniini of damages.—Per (1 Wynne, .1. The 
*ound rule to adopt is that in mere matters of 
fmi. or in (lie estimation of damages not cap- 
•tl'le "f precise calculation, nor ascertainable 
•'.V ill'1 application of any rule prescribing a 
ini,astiri‘ of damage, this court should sustain 
the judgment of first instance, unless satisfied 
thin its conclusions are clearly erroneous. 
“-Appeal allowed with costs in Queen's I tench 
and Supreme Court. Leri v. /fee#/ ((I Can. S. 
(. It. 4SI» i approved. — Per Taschereau.

• dissenting. Though the amount awarded 
liy the Queen's 1 tench was not sufficiently 
"."s''. .vet taking into consideration the posi- 
tioa of the plaintiff and the nature of the in-II

juries #3,(HMi was excessive, tiingrus v. Ihsi
ll Is, Cass. Dig. (2 ed. i 212.

,*»1. I'iniling of trial judge—Exemplary dam
ages- -Speeiul damages—Interférence on up-

See Appeal. 2< 15.

52. Public work—.1 ward—Past anil future 
damage—Iteriew on appeal.

See AKUITKATIONH, 10.

511. Measure of damages — Estimating by 

See No. 14, ante.

0. Expropriations.

54. Expropriations for railway purposes— 
Ea rm cross i ngs—Est im a t i n g eo in pensât io n.

See Railways. 20.

55. Expropriation of land — Nerercncy by 
railway — Earm crossings — Estimating com-
1 See Railways. 27.

50. Expropriation for railway purposes — 
Estimation of damages - Prospect ire capa
bilities— Increased adcunlagcs— Si reraiice of 
possession — Paper town siti—Terminus— 
Set-off.

See Expropriation. 22.

57. Expropriation by railway—Assessment 
of com pensa lion — I own plot sub-division— 
I nluution of lands—Crossings.

See Expropriation. 1.

58. Municipal corporation — Expropriation 
proceedings — Xegliginee - Interference with 
proprietary rights—Abandonment of proceed
ings Damages — Sercitudes established for 
publie utility.

Nee Servitude, 0.

511. Expropriation of laud—/{educing dam
ages— I aluation— Evidence.

Nee Expropriation, 3.

7. Injuria Sine Damnum.

00. Injuria sine damnum—Counterclaim— 
Action of contract — Verdict for plaintiff 
leeli,lirai breach by plaintiff - Defendant's 
nominal damages—A'eir trial. | — In an action 
on a contract and also on the common counts 
to recover the balance of the contract price for 
work done for the defendant, the evidence 
shewed that there was a technical breach of 
the contract by which, however, the defend
ant had sustained no substantial damage. A 
verdict was found for the plaintiff and a new 
trial was refused.—Held, affirming the Court 
of Appeal for Ontario, that a verdict would 
not lie set aside, merely to enter a verdict for 
nominal damages in favour of the other party. 
lieu tty v. (Jille. xii., 70(1.

8. Joint Tort-feasors.

01. Appeal—Practiei—Judgment of court— 
Withdrawal of opinion — Master's report —

5
5V
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Credibility of witnesses — - Apportionment of 
damages - Irrelevant evidenei - - Severnnee of 
damages—Reasons lor report—Equal division 
of judges in upptal— Final judgments — The 
Court of Appeal for Ontario, com ironed of four 
judge#, pronounced judgment, two lieing in 
favour of dismissing an appeal, tlie other two 
pronouncing no judgment. In tin- Supreme 
Court it was objected that in the judgment ap
pealed front no decision had been arrived at.
//-/./, ill.ii the appellate ...... . could not go
behind the formal judgment which stated that 
the appeal had been dismissed: further that 
the pronosltiou was the same as if the four 
judges hud been equally divided in opinion, in 
which case the appeal would have been prop
erly dismissed.- In an action against several 
mill-owners for obstructing the Ottawa Hiver 
by throwing sawdust and refuse into it front 
their mills, a reference was made to the mas 
1er to ascertain the amount of damages. Held. 
a thrilling the judgment appealed from, that the 
master rightly treated the defendants as joint 
tort-feasors : that he was not called upon to 
apportion the damages according to the injury 
inflicted by each defendant, and that lie was 
not obliged to apportion them according to the 
different grounds of injury claimed by the 
plaintiff. Ihld, further, that the master was 
the tinaI judge id" the credibility of the wit
nesses and his report should not be sent back 
because some irrelevant evidence may have 
been given of a character not likely to have 
affected his judgment, especially as no appeal 
was taken from his ruling on the evidence.— 
On a reference to a master, the latter, pro
vided lie sufficiently follows the directions of 
the decree, is not obliged to give his reasons 
or enter into a detailed explanation of Ins re 
port to the court.—(Compare, lit). It. dill ; 
14 Ont. App. It. 4 ID : lô App. Cas. 188. i 
Booth v. Butté, xxi., G37.

U2. Breach of contract — t lover nmint rail- 
tea g — Joint misfeasance— Reduction of dam
ages—Petition of right.

Bee Tout, 1.
<53. Curriers — Partial loss of goods—Re

lease to one of severul joint tort-feasors.
Bee Estoppel. 04.

<$4. Libel bn mercantile agency — Confiden
tial report—False information — Xegligenee— 
Arts. tOÔS, inA'i. i ; i i | Persons carry
ing on a mercantile agency are responsible for 
the damages caused to a person in business 
when by culpable negligence, imprudence or 
want of skill, false information is supplied con 
cerning his standing, though the information 
be communicated confidentially to a subscriber 
to the agency on his application therefor. (See 
M. Ii. It. 3 S. C. 345. i Cassette v. Dun, xviii.,

(55. Libel—Evidence — Bpocial injury—Ex
cessive verdict—Acte trial.

Bee Libel, 1.
0(5. Special damages — Loss of custom — 

Pleading.
Bee Libel, 4.

07. X eus pa per libel — Additional libel in 
plea—Excessive damages.

See No. 7, ante.

1U. Lit EASED FEHBY.
08. Monopoly — Highways and ferries - 

Tolls - Auviguble streams—Disturbunn . 
licenset—f 'am pa n ies a ad pu rtnersh ips—A ortli

Bee Constitutional Law, 27.

11. Limitation of Actions.
til), stututc of Limitations—Criminal ■ 

versation—Ceasing of adulterous intercom ■ 
—In an action for « rim. con., it was questbn 
ed whether or not the Statute of Limitations 
commenced to run only when the adult« rou 
intercourse ceased, and whether or not dam;im s 
could lie recovered only for intercourse witlm 
the six years ureeeding action, t See LIT tin 
App. It. 703.) King v. Bailey, xxxi., 338

12. NEolicence ; Proximate Cause.
70. Xegligenee—H’orA- in mine—Entm ■: 

shaft—Code of signals—Disregard of rub - 
Damages. | A miner was getting into tli 
bucket by which he was to lie lowered int i 
the mine when owing to the chain not hem. 
checked his weight carried him rapidly dov 
and lie was badly hurt, in an action for d;i;, 
ages against the mine owners the jury found 
that the system for lowering the men \\,i- 
faulty ; the man in charge of it negligent : and 
that the engine and brake by which the Inn k i 
was lowered were not lit and proper for i 
purpose. Printed rules were posted near tin 
mouth of the pit providing among other tbm.s 
that signals should be given, by any miner v i-i 
iug to go down the mine or be brought up. I> 
means of bells, the number telling the engin r 
and pitman what was required. Tim jm 
found that it was not usual in descendin. • 
signal with the bells; and that the iujn: 
miner knew of the rules but hud not . ompi I 
with them on the occasion of the accident. tin 
appeal to the Supreme Court of Canada from i 
judgment setting aside the verdict for plaint ill 
and ordering a new trial. Ih ld. reversing < I 
judgment (8 15. C. Hep. 344 i and restoring : ■ 
judgment of the trial judge (7 K. C Hep. 
414i, that there was ample evidence to sup
port the finding# of the jury that defendants 
were negligent ; that there was no contribu
tory negligence by non-use of the signals, the 
rules having, with consent of the employ vs 
and of the persons in charge of the men. be it 
disregarded, which indicated their abrogate 
tin* new trial should, therefore, not ha\been 
granted.—Held, further, that as the imidim 
causing the accident was not that of the per
sons having control of those going down the 
mine, it was not a case of negligence m com
mon law with no limit to the amount of d:un- 
ages, but the latter must In* assessed under tie 
Employees* Liability Act 1118!)71 K. s. Ii. c. 
e. GDI. Warmington v. Palmer, xxxii., 12G.

71. Extra expense* — Probable eau'< )I 
l ief. c. I-i. s. j ( Due. I.

Bee Injunction, 2.
72. Libel by mercantile agency — Fah< in

formation—( 'onfidential report.
Bee No. 41), ante.

73. Action for negligence — Excessive dam 
ages—A cte trial.

See Negligence, 15
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74. Remot e cause — at net railway—Eject

aient from ear—< onsequent illness.
See Negligence, 2:14.

7.'». Xcgligence—Personal injurie*- Drains 
and scicer* — Liabilit)/ of municipality — 
Officer* ami employees of municipal corpora
tion—ô!) 1 ict. c. ôô, s. dU, s.-s. iS (Que.).

Eve Negligence, 124.

13. Nuisance.
TU. A aisance—Tn spas* — Continuing dam

age. | -In 1888 tin* Cumul» Atlantic Railway 
Comimny van their line through Britannia 
Terruco, a street in Uttawa. in eotuieetion 
with which they huili an vuibankmeiit and 
raised the level of the street. In INC» the 
plaintiffs heeaine owners of land on said street 
(•a which they have since carried on their 
foundry business. In 11»itt they brought an 
a- lion against the Canada Atlantic Railway 
Company alleging that the embankment was 
built and level raised unlawfully and without 
authority and claiming damages for the flood 
ing of their premises and obstruction to their 
ingress and egress in consequence of such 

■ ork. Held, i hat the tre tpass and nuisance 
i if any i complained of were committed in 
l<x\ and the then owner of the property 
might hate taken an action in which the dam- 
ages would have been assessed once for all. 
Ilia right of action being burred by lapse of 
time when the plaintiff's action was taken the 
same could not be maintained. Chaudière 
Machine Ur foundry Co. v. Canaria Atlantic 
It ( o., xxxiii., 11.

77. Emphyteutic lease—Injuries to leased 
lands— Itiyht of action — Domaine utile—Re
covery by lessee. | — The right of action for 
damages to leased lands lies in the lessee of 
au eiaphyteutis who has the beneficial estate 
therein : and. where the owner of the legal 
estate has brought a petitory action to eject 
an adverse occupant and for damages, the 
lessee may he added as a party plaintiff in the 
action for the purpose of recovering any dam
ages that may be shewn to have been sustain 
eil. Massa ici y pi I alley Ity. Co. v. Jteed,

78. A uisunce — Livery stable — Offensive 
odours—A oise of horses.

Ecv Nuisance, 3.

14. Penal Clause.
Contract for building engine — Con

struction of— Time for completion—Delay. 
See Contract, 11)2.

82. Anc trial—Remittitur damnum—Prac
tice.

Sec Evidence, 14.

10. Warranty.
S3. Sale of good* — Preach of warranty— 

Recovery of special damages — Action subse
quently taken on contract—Evidence of in- 
feriority of goods delivered — Consequential 
damages.

84. Eviction—Knowledge of cause -Special 
agreement—Liquidated damages—Art. 1ÔI ! C.

Sec Title to Land, 124.

DATION EN PAIEMENT.

1. (lift inter vivos- Subsequent deed — Da
tion en paiement -Registration- Arts. SOU,
LV.t> C. C'.J A -ill int( r i........f real estate
with warranty by the donor was not register 
ed, but a subsequent deed, which was regis
tered changed its nature from an apparently 
gratuitous donation to a dation m paiement. 
In an action by testamentary executors of the 
donor to set aside the donation for want of 
registration. — ID Id. affirming the judgment 
appealed from IM. L. R. U <,». R. 310'. that 
the forfeiture under art. 8UU C. C. resulting 
from neglect to register applies only to gratui
tous donations, and as the deed in this case 
was in effect a dation en puiement. with war
ranty, which under art. 151)2 C. C. is equi
valent to sale, the testamentary executors Imd 
no right of action against the donee based on 
the absence of registration of the original deed 
of gift inter vivos. Lacoste v. Wilson, xx., 
218.

2. Sale—Donation in form of—(lifts in con
templation of death—Mortal illness of donor 
—Presumption of nullity—Validating circum
stances—Arts. 7Hi. [ISO C. C. | During her 
last illness and a short time before her death, 
B. granted certain lands to Y. by an instru
ment purporting to be a deed of sale, for a 
price therein stated, but in reality the trails 
action was intended as a settlement of arrears 
of salary due by B. to the grantee, and the 
consideration acknowledged by the deed was 
never paid.—Held, reversing the decision of 
the Court of tjueen’s Bench, that the deed 
could not lie set aside and annulled as void, 
under the provisions of article 7ti2 of the 
Civil Code, as the circumstances tended to 
shew that the transaction was actually for 
good consideration (dation en puiement i, and 
consequently legal and valid. I ulade v. La- 
londc, xxvii., 051.

15. Waiver.
8ii. Constructions on public property—Suf- \ 

tniinci—A aisance—Long possession—Très- 1

See Estoppel. 1.
M. Promotion of joint stock company — I 

Prospectus—Mortgage given subsequently for 
'^,'Ming debts — fraud — Action ex delicto— j

See Company, 11.

DEATH OF PARTY.

Judgment reserved—Death after heating- 
Entry of judgment nunc pro tunc.

Sec Practice, 227.

DEBATS DE COMPTE.

See Account.
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DEBENTURES.

I. 1‘roviiieial ho ml* — Succession du tint — 
Property exempt— Suh inuhr trill— I hi tit on 
inorieds— Costs — Proceedings hy or mjainst 
Ihr t ’roirn.]—1 lehent urea of the Province of 
Xovn Scot in « tv, bv statute, “ not liable to 
taxation for provincial, local or municipal pur
poses ” in the province. L. by his will, after 
making certain bequests, directed that the 
residue of his property, which included some of 
these debentures, should lie converted into 
money to lie invested by the executors and 
held on certain specified trusts. This direction 
was carried out after his death, and the Attor
ney-! jenern I claimed succession duty on the 
whole estate. - llehl. attirming the judgment 
appealed against IN. S. Kep. 223 i. Sedge- 
wick and Mills. .1.1.. dissenting, that although 
the debentures themselves were not liable to 
the duly either in tile hands of the executors 
or of the purchasers, the proceeds of their sale 
when passing to legatees were, t'osts will 
be given for or against the Crown as in other 
cases Loritt v. A tty.-tien. of Xora Soot in.
xxxlli.. .">.-il I.

II. Hy-low—Conditions precedent to issue— 
Indorsement of fut un eomlitions—Art. Usd, 
M un ici pa I Code.

Her Railways, 88.

•'I. Itailiray subsidy—Signature hy de facto 
officer—Condition precedent to aid.

See MVXIVIPAl. CORPORATION. S3.

DECEIT.
Hills nnd notes—Conditional indorsement— 

Principal und uyent - Knowledge hy uyent— 
Cunstructirc notice—lleciit hy hank nianayer. 

Sec Hills and Notes, litI.

DEBTOR AND CREDITOR.
1. Attachment. 1.
2. Chattel Mohtgage. 2 4.
3. Composition and Discharge, 5-7.
4. Frai » against Creditors, 8-12.
5. Limitations or Actions, 13, 14. 
tl. Partnership Deiits, 15,
7. Payment ; Interest, 10-24.
8. Preferences. 25-42.
11. Presse he, 43-45.

10. Sale of Goods. 40-48.
11. Severity for Debt; Sehetysiiip, 40-53.
12. Separate Estates, 54-50.
13. Sheriff's Sales. 50.

1. Attachment.
1. Sale of floods on credit — / nsolreney of 

consignee — Seizing goods in bond.
Sec Stoppage in Transit.

2. Chattel Mortgage.
2. I'nregistered Mortgage — Assignment 

for béni fit of creditors— Priority.
See Chattel Mortgage, 15.

3. I h script ion of niortyngi d goods — C. - 
M. e. Yd, s. J.

See Chattel Mortgage, 3.

4. Chattel mortgage—Existing debt — Co, 
sidération—Purelnisi by creditor.

See Chattel Mortgage, 1, 7.

3. Composition' and Discharge.
5. Ih ed of composition — Execution— I, 

signaient in trust — Ih hase l at limit a i 
sign Hat i fient ion — Est op pel.]—To an
thin by L. against A. the defence was reh-a- 
hy deed. A. had executed all assignment i> 
benefit of creditors and received autborit.x 1 
telegram to sign for I... the deed dated Si i 
October. 1881. Afterwards, with knowledt.
"i ii. L. iont.........I to send goods t -> \
on 5th November, 1881, wrote to A.. "I ha 
done as you desired by telegraphing you 
sign deed for me. and I feel confident i; 
you will see that I am protected and not i 
one cent by you. After you get things ... 
justed I would like you to send me a cle-i 
for #8thi." ... In April. 1885. A wr-> 
to L.. “ In one year more I will try again f> 
myself and I hope to pay you in full." I: 
November. 18811, the account sued upon \\ 
stated. Ih Id. reversing the judgment upp
ed from (21 N. S. Hep, 4tl«li. Taschereau ai, 
Patterson. .1.1.. dissenting, that the cxecuti-w 
of the deed on his behalf being made with--"’ 
sullicieni authority. L. was not bound by - -, 
release i-oiitained therein, and never lun a
subsequently assented to the deed, or r.....
nixed or acted under it. lie was not estopp- i 
from denying that he had exis-uted it. //-/-/. 
per Taschereau and Patterson. .1.1.. il 
though A. had no sufficient authority to Mi
llie deed, yet there was an agreement to eon 
pound which was binding on I... and tiw m 
demanding that L. was to be paid in m 
would be a fraud upon the other creditor- • 
A., who could only receive the dividends iva! 
ixed Iix i h-' estate. /.-< -- x i

(I. Composition and discharge \egu 
I SCI nee ill — Xeir II ira II gem ini of term> 
settlement II airer of linn rlaiisi pm 
eipal and agent — Herd of disehargi \«,/c 
of withdrawal from agreement — Ernudul, 
preferences.]—1'pon default to carry out th- 
terms of a deed of <-oiii|iosition and dischai 
a new arrangement was made respecting 
réalisat ion of a debtor's assets and 1 Ii 
tribut ion, i-> which all the execution < n 
apis'll nil to have assented. Held, that a - in 
tor who had benefited by the realization ->i i1 
assets, and by his action given the IhmIx 
the creditors reason to believe that lie h. 
adopted the new arrangement, could mu 
pudiate the transaction upon the ground 
the new arrangement was not fully nn-l- 
stood, without at least a surrender of tin 
vantage lie had received through it I 
debtor’s assent to such repudiation and 1 
grant of better terms to the one cre-lii--r 
would be a fraud upon the other credit 
and as such Inoperative and of no . : . - 
Hotrland, Sons <( Co. v. tirant, xxvi., .",72.

7. Partnership—I nsol rent firm I - v 
ment for benefit of creditors—Compiate 
hischnrgc of debt - Ih leasr of debtor. | -T. 
and !’. doing business under the name <-f T 
& Co., made an assignment for the benefit at
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creditor*, and T. then induced the Duelier 
Co., a creditor, to pay off a chattel mortgage 
on the stock, ami a composition uf 23 cents 
mi t lu* dollar of unsecured claims, the cmn- 
pany to m elve Its own debt in full w 1th In 
I crest. The assignee of T. & Co. then trans
ferred all the assets to the Dueher Co., and 
the arrangement was carried out. the com
pany eventually as provided in a contempor
aneous deed executed by the parties interested 
re-conveying the assets i<> T.. taking his pro
missory notes and a chattel mortgage as se
nility. In an action by the company against 
T X Co. on the original debt : II> Id. affirming 
ilie judgment appealed from (I'd Ont. App. It.

that the original debt was extinguished 
and C. was released from all liability there
under. Dueber ]Y it till t'use Mfy. Co. v. I 'a y - 
gait, xxx.. 373.

4. FhAVU ACiAINBT CREDITORS.

N. Era ml iili ii I i> il relume Ini /irmoii in iit- 
milri nl circumstances — Debts eonlmeteil out 
of i n n ml a — I'leadiny — Con/not ion a ml

Nee Insolvency, 38.

it. /*«irniny elnittels — Insolvency — Judg
ment creditor.

lit. Coil it //mice in inline of u trustee — 
Fraudulent device — Ear ties in imri delicto. 

Sec Tbvsth, "JO.

11. Hat oil pel — - Con reya iicc liy iniirrif'd
l‘n '1 h" ni Hi i iiul 

See FltAVIlVLEXT CONVEYANCES, 5.

12. Voluntary eonreyunee of hind—IJ Eli:. 
i.'i t /in/>. i — Soin nt vendor — Action by 
mortgagee.

See FltAVIlVLEXT CONVEYANCE. 0.

5. Limitations of Actions.

I'l. <’In inis of n coin un rein I initurr—C. .s', 
I. v. r. p'7—1 rt. i.HHi C. (’.—Ijiinitntunn of 
i"linn for debt—l.inin by ii non trailer to- a 
trailer !nterruytion of yreseriiit ion — ,1c- 
linni l< ilgcnicnt in uritiny — Entries in nier- 
'hunt's books—Evidence.

Sec Pkesckivtiox, 20.

II. I'ri scriytion—I nyaiil note — Security 
hr, by di ed—Xovation.

Sec Prescription, t$.

o. Partnership Debts.

Fart ne rah iy debts - Division of assets 
-lit, /SUS C, c.—Mandate—Account.

See Partnership, 7.

7. Payment ; Interest.

I I'1' l/i/iroyin'iifion of iniyinents — State- 
'I'f* uf ueeount rendered — 7/nfc in t'lay- 

I In 1884 J. was unable to pay his 
lutiilitios ns they matured, his principal cred

itors being appellants. Mi. & Co.l, for about 
$2.0UU, and C. for over 9L300 Proposals 
were made for an ai rangement, but before 
settlement each creditor issued writs against 
.1. pending the suits C. X P. offered to take 
tit) cents on the dollar or give the same for 
the claim of <1. X Co. Appellants agreed to 
take iMl cents on the dollar, hut both suits 
went to judgment. C. X P. signed judgment 
on 22nd January, 1NS3, for #1.-0-.44. and ap
pellants signed judgment on 27th February. 
1*HT>, for .S2.112Ji7. Appellant' were paid by 
c. X P. indorsing J.'s note for 91,1(14.(17. dated 
21st February, INK», which note was paid by 
C. X I", on maturity and appellant's judg
ment was assigned to them 2nd April. INK», 
at J.'s request ; as security for the amount of 
tin* note which they were obliged to pay.— 
After this arrangement C. X I*, continued to 
furnish J. with goods. J. paid moneys there
after from time to time, but never at any 
time did he pa.v_ his new account In full.
In January. 1NN7. J. owed ('. X 1\. on all 
accounts about #N.t H H I, and they then sued 
him and recovered a judgment against him 
for 93.tNS2.07. which with the amounts of the 
two judgments and with some unmatured 
notes of J.’s made up the total amount. On 
ltttli January. 1XN7. //. fa. against the gisais 
of J. issued on the first judgment recovered 
by C. X P. against J. for #1.202.12 and was 
placed in the sheriff's hands on the same date.

A writ of fi. fa. against the goods of .1. also 
issued on the judgment by appellants against 
J. for 92.112.(17. on liltli January. 1NN7, and 
was on same date placed in the sheriff's hands, 
hut only 91.2Ô7.S4 and interest was claimed 
thereon, being the amount actually paid by 
C. X 1*. to appellants for their claim. On 
7th February. Iss7. fi. fa. against the goods 
of J. issued on the second judgment recovered 
by C, X P. for #3,1 M 12.07 and was placed in 
the sheriff's hands same date.—Subsequently 
respondents each recovered a judgment against 
J. and placed a writ id' fi. fa. against the 
goods of J. in the hands of the sheriff.—On 
7th February. INNS, the sheriff seized the 
goods and stock-in-trade of J. and on 17th 
February sold the same to C. X P.. at 78 
cents on the dollar of the invoice price, tin- 
lot a I purchase money amounting to #0,loi. 1(5. 
—Immediately after the sale the sheriff re
ceived notice from respondents claiming that 
the two first above mentioned executions were 
paid and satisfied as against respondents, 
thereupon he paid to ('. X 1*. the amount of the 
third above execution $3.002.07. and retaining 
the balance took interpleader proceedings, and 
thereupon an issue was directed to try the 
validity of the appellant's execution. ('. X P. 
being the real plaintiffs.—C. X P. in the course 
of their dealings with J. rendered four state
ments of account, as follows 1. Rendered 
October 22nd, INK». This statement is divided 
into "Old Acct." and "New Ac t." "Old Ac t." 
extends from September 22nd. 1NN4. to Febru
ary 27th, 1SS3. Debits. $2.002.70: credits. 
$1.004.00 : ha la me. $1,238.20. J. Green X 
Co., note. #1,104.07 : interest on same. $03.0" ; 
total. $2.010.87.—“ New Acct.” extends from 
April I Nth. INN.",, to Oct. 23rd. 1X8Ô. Debits 
$2.037.00 ; credits, #1.704.00 : balance. $832.03. 
—2. Rendered October 21st. IN,NO, and marked 
" New Acct." To amt. acct. rendered. $832.03 ; 
debits (goods I. $14.300.77 : credits, $0.740.38; 
balance. 93.3H8.N4.—3 Rendered October 23rd, 
1NN0. This account is set out verbatim. INK» 
—October 23rd. to amount old account, $2.- 
010.87: 1880—February 24th. cash note
Green X Co.. #88.22 : February 24th. cash

•ÏK
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note, Green & Co.. $41.10 ; by amount over
charged on interest. 78 cents: to amount old 
account, $2,745.50; to amount new account, 
ns per detailed statement. $5,508.84; total. 
$8.844.34.—4. Rendered Itocember .'list. INNIS. 
To amount account rendered. $8,344.34 : to 
debits (goods). $2,421.07; credits, $2,002.17: 
balance, $7,788.84. The accounts are all 
blended into one account in No. 3 and the 
balance is then carried forward into one 
continuous account in No. 4. and all pay
ments credited generally. These payments 
are more than sufficient to pay the old ac
count, including the G. & Co. notes.—Taylor, 
C.J., gave judgment for respondents holding 
that whatever the original arrangement was 
for paying off G. & Co., ('. & 1\, by the state
ments rendered and the receipts they gave, 
had so appropriated the payments made by .7,, 
that the old account was paid off. This 
judgment was affirmed by the tjueen’s Bench, 
—On appeal the Supreme Court affirmed the 
judgment, Gwynne and Patterson. .1.1.. dis
senting. on the ground that in their view of 
the evidence it was agreed that all payments 
made by ,T. after the opening of the new ac
count in April. 1885. should be applied to the 
new purchases until fully paid for. which 
agreement was continued to be acted upon 
until the closing of the account, and therefore 
the case did not come within the rule In 
Clayton's Case. but rather within the excep
tion to the rule as laid down in City Dis
count ro. v. McLean ( L. R. !l C. P. <K)3), 
and Heinnikcr v. Wigg (4 <J. B. 701). Green 
v. Clark. Cass. Dig. i2 ed.) 014.

17. Payment to pretended agent—False re
presentations as to authority—Ratification hy 
creditor Indictable offence. |- Where pay
ment is obtained from a debtor by one who 
falsely represents that lie is agent of the 
creditor, upon whom a fraud is thereby com
mitted, if the creditor ratifies and confirms 
the payment he adopts the agency of the per
son receiving the money ami makes the pay
ment equivalent to one to an authorized agent. 
—The payment may be ratified and the agency 
adopted, even though the person receiving the 
money has, by his false representations, com
mitted an indictable offence. (See 31 N. B. 
Rep. 21 i. Scott v. Hunk of Xac Brunswick,

18. Debtor and creditor—Security for debt 
—Security realized hy creditor—Appropria
tion of proceeds—Rex judicata.]- -If a mer
chant obtains from a hank a line of credit on 
terms of depositing his customers' notes as 
collateral security, the bank is not obliged, 
so long as the papi r so deposited remains un
collected. to give any credit in respect of it, 
but when any portion of the collaterals is 
paid it operates at once as payment of the 
merchant's debt, and must be credited to him. 
—I’nder the Judicature Act. estoppel by res 
judicata cannot be relied on as a defence to 
an action unless specially pleaded. Judgment 
appealed from (23 Ont. App. It. 14(11 re
versed. Cooper et al. v. The Molsons Hank. 
xxvi.. Oil.

[Affirmed on appeal to Privy Council (20 
Ont. App. R. 571.1]

1!). Appropriation of payments — Error in 
appropriation — Arts. lltiO, Il (il C. C.]—A 
bank borrowed from the Dominion Govern
ment two sums of $100.0<N) each, giving de
posit receipts therefor respectively numbered
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323 and 320. Having asked for a further 
loan of a like amount it was refused, bin 
afterwards the loan was made on O.. one of 
tlu> directors of the bank, becoming personally 
responsible for re-payment, and the receipt 
for such last loan was numbered 340. Tli 
Government having demanded payment f 
$50.000 on account that sum was transferee ! 
in the bank books to the general account of 
the Government, and a letter from the pv - 
dent to the Finance Department stated that 
this had been done, enclosed another recoi.it 
numbered 358 for $50,000 on special deposit, 
and concluded, “ Please return deposit reoeii - 
No. 323—$100,000, now in your possession.'' 
Subsequently $50,000 more was paid and 
return of receipt No. 358 requested. Tin- 
bank having failed the Government took pm 
ceedings against O. on his guarantee for the 
last loan made to recover the balance after 
crediting said payments and dividends n 
ceived. The defence "to these proceedings \\ i 
that it had been agreed between the bank and 
(). that any payments made on account >•!' 
the borrowed money should be first applied t - 
the guaranteed loan and that the president 
had instructed the accountant so to apply i 
two sums of $50,000 paid, but he had omitte I 
to do so. The trial judge gave effect to île- 
objection and dismissed the information m 
the Crown. Jit Id. reversing the judgment 
pealed from (6 Ex. C. R. 21 •. Taschereau r I 
Girouard. JJ.. dissenting, that as the evidence 
shewed that the president knew what the a< 
countant had done and did not repudiate it, 
and as the act was for the benefit of the hank, 
the latter was bound by it: that the act of the 
Government in immediately returning the sp<
eilic deposit receipts when the payment- v Ha- 
made was a sufficient act of appropriation by 
i he creditor within art. 1100 0. C., no 
printion at all having been made by the debtor 
mi the hypothesis of error; and if this were 
not so the bank could not now annul the im
putation made by the accountant unless the 
Government could lx- restored to the posit ion 
it would have been in if no imputation a- all 
had been made, which was impossible a- the 
Government would then have had an ‘M•' 
which could not now be exercised. The ■ i 
v. Ogilvie, xxix., 299.

20. Interest—Debt certain and time a i inis 
—.1 <(• 4 1 Yin. IV.. c. 42. s. 28 (Imp.) \ To 
entitle a creditor to interest under 3 & I NX m. 
IV.. c. 42. s. 28 (Imp.), the written instru
ment under which it is claimed must shrw hy 
its terms that there was a debt certain, pay- 
nble at a certain time. It is not sufficient 
that the same may be made certain hy some 
process of calculation or some act to be per
formed in the future. Sinclair v. Breston. 
xxxi., 408.

21. Fire insurance—“ Mortgage clan•■■■ 
Payment to mortgagee—Liability <>l
to insured—Subrogation in rights of mort
gagee—Release of mortgage.

See Insurance. Fire. 72.

22. Creditors of company —- Payment™ 
shares — Appropriation by directors - i « 
treated as paid up.

See Company Law, 40.
23. Money paid—Voluntary payment—I* 

solvency of debtor — Action by ussignvt 
Status.

See Payment, 3.



449 DEBTOR VXD CREDITOR. 4511

24. Payment — Accord and satisfaction— 
Mistake—Principal and agent.

See Mistake, 7.

8. Preferences.

25. Insolvency—Knowledge of, by creditor 
—Fraudulent preference—Plcilgi -Warehouse 
receipt — .V oration — Arts. lo.tô. 10. Hi, 1100 
C. C.l—W. E. E„ connected with two busi
ness linns in Montreal, viz., the linn of XV. K. 
Elliott & Co., oil merchants, of which In* was 
the sole member, and Elliott. Einlnyson & Co., 
wine merchants, made a judicial abandonment 
on the 18th August. ISSU, of bis oil business. 
Both firms bad kept their accounts with tin* 
Bank of Commerce. The bank discounted for 
XX'. E. Elliott & Co., before bis departure for 
England on tin* 50th June, a note of $5,087.- 
r»0 due 1st (Holier. signed by John Elliott X: 
Co., and indorsed by XX'. E. Elliott & Co., and 
Elliott. Einlnyson & Co., and on tin* 5th July 
took, as collateral security from Einlnyson. 
who was also XX’. E. Elliott's agent during his 
absence, a warehouse receipt for 202 barrels 
of oil, and the discount was credited to Elliott. 
Einlnyson & Co. On and about the Oth July 
140 barrels were sold, and the proceeds, viz.. 
$.‘1,528.! 10. were subsequently, on tin- Oth Au
gust. credited to the note of $5,087.50. On 
the 15th July. McDougall. Logie & Co. failed, 
ami XX". E. E. was involved in the failure to 
tin* extent of $17.000. of which a mount the 
hank held $7.550.50. ami on the 10th July. 
Einlnyson, as agent for XX'. E. E.. left with 
the bank as collateral security against XX’. E. 
E.'s indebtedness of $7.550.50 on the paper cf 
McDougall, Logie & Co., customers’ notes to 
the amount of $2,708.28. upon which the bank 
collected $1,(105.45. and still kept a note of 
J. I’, tk Co. unpaid of $1.1(15.52. On tin* re
turn of XX’. E. E.. another note of John E'liott 
& Co., for $1.101.55. previously discounted by 
XX'. E. E., became due at the bank, thus leav
ing a total debit of the Elliott firms, on their 
joint paper, of $2.0(50.55. The old note of 
$5.087.50 due 1st October, and tin* one of 
$1.101.55 wen* signed by John Elliott & Co., 
mid on the loth August were replaced by two 
notes signed b.v Elliott. Einlnyson & Co., and 
siTiireil by 200 barrels of oil, 14(1 barrels re
maining from the original number pledged, 
and an additional warehouse receipt of 54 
barrels of oil. indorsed over by XX'. E. E. to 
Einlnyson, Elliott & Co., and by them to the 
bank. The respondent, as curator for the 
estate of XX'. E. Elliott & Co., claimed that 
tin* pledge of the 200 barrels of oil on the 
10th August, and the giving of the notes on 
the Kith July to the bank, were fraudulent 
preferences. The Superior Court held that 
the bank had knowledge of XX'. E. E.'s insol
vent condition on or about the 15th of July, 
and declared that they had received fraudu
lent preferences by receiving XX". E. E.'s cus
tomers* notes, ami the 200 barrels of oil. but 
the Court of Appeal, reversing in part the 
judgment of the Superior Court, held that 
the pledging of the 200 barrels of oil by 
Kllinit. Einlnyson & Co. on the loth August 
"as not a fraudulent preference. ( Q. 11. 1 

B. 571.)—On an appeal and cross-appeal 
t" the Supreme Court :—Held. 1st. That the 
finding of the courts below of the fact that the 
hank' knowledge of XX'. E. Elliott’s insolvency 
'hit•*!I from the 15th July, was sustained by 
evidence in the case, and there had therefore

been a fraudulent preference given to tin* bank 
by the insolvent in transferring over to it all 
bis customers' paper not yet due. fiwynne. 
J., dissenting.— 2mlly. That tin* additional se
curity given to the bank on tin* loth August 
of 54 barrels of oil for the substituted notes 
of Elliott. Einlnyson ik Co., was a No a fraudu
lent preference. («Wynne, J., dissenting.— 
Brdl.v. Reversing the judgment of the Court of 
Queen's Bench and restoring tin* judgment of 
the Superior Court, that the legal effect of 
tin* transaction of tin* 10th August was to 
release the pledged 14(5 barrels of oil. and 
that they became immediately the properly of 
tin* insolvent's creditors, and could not In- In Id 
bv the bank as collateral security for Elliott. 
Einlnyson ik Co.’s substituted notes, flwynm* 
and Patterson. .1.1.. dissenting. Stevens on v. 
Canadian Hank of Commerce, xxiii., 550.

2(5. Ilcbtor and creditor—Payment by debt
or—Appropriation — Preference - /»’. .< O.
< I SSI i e. Id). ]—A trader carrying on busi
ness in two establishments mortgaged both 
stocks-in-trade to B. as security for indorse
ments on a composition with his creditors, 
and for advances in cash, and goods to a fixed 
amount. The composition notes were made 
and indorsed b.v It., who made advances 0» 
an amount considerably over that stated in 
the mortgage. A few months after the mort
gagor was in default for the advances and n 
portion of overdue notes, and there were some 
notes not matured, and It. consented to ihe 
sale of one of the mortgaged stocks, taking 
the purchaser’s notes in payment, applying 
the amount generally in payment of his over
due debt, part of which was unsecured. A 
few days after It. seized the other stock of 
goods covered by his mortgage, and about 
tin* same time tin* sheriff seized them under 
execution, and shortly after the mortgagor 
assigned for benefit of creditors. An inter
pleader issue between It. and the execution 
creditor resulted in favour of B.. who received 
out of the proceeds of the sale of the goods, 
under an order of the court, the balance re
maining due on his mortgage. Horsfall v. 
Itoisseau (21 Ont. App. It. (5(551. The as
signee of the mortgagor then brought an ac
tion against B. to recover the amount repre
senting the unsecured part of his debt, which 
was paid by the purchase of the first stock, 
which payment was alleged to be a preference 
to B. over the other creditors.— Held, affirm
ing the decision appealed from (25 Out. App. 
It. 2501. that there was no preference to B. 
within It. S. (>. (18871 c. 124, s. 2: that bis 
position was the same as if his whole debt 
secured and unsecured had been overdue, and 
there bad been one sale of both stocks of 
goods, realizing an amount equal to such debt, 
in which case lie could have appropriated a 
portion of the proceeds to payment of his 
secured debt, and would have had the benefit 
of the law of set-off as to the unsecured debt 
under s. 25 of the Act ; and that the only 
remedy of the mortgagor or his assignee was 
by redemption before the sale, which would 
have deprived B. of the benefit of such set
off. Stephens v. Itoisseau, xxvi., 457.

27. Assignment for the benefit of creditors 
—Preferred creditors — Moneys paid under 
voidable assignment—Liability of assignee - 
Statute of Elizabeth—Hindering and delaying 
creditors.)—In an action to have a deed of 
assignment for the benefit of creditors set 
aside by creditors of the assignor on the 
ground that it is void under the Statute of
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Elizabeth, neither money* pai<1 lo preferred 
creditors nor trust property disposed of in 
good faith by the assignor or person* claiming 
under him can he recovered, nor can persons 
holding under the deed held personally 
liable for moneys or property so received by 
them. Cox v. Worrall (20 N. S. Rep. 300 i, 
questioned. t See 24 Can. S. C. It. 3211. 
Taylor v. Cummings, xxvii,, 589.

28. Insolvency — Fraudulent preferences — 
Chattel mortgage—Alliances of money—Soli
citor's knowledge of circumstances—It. S. (). 
(/*>?> c. 11)—5’, Met. c. dit ( Ont.)—58 Met. 
c. J.j {Ont. t |—In order to give a preference 
to a particular creditor, a debtor who was in 
insolvent circumstances, executed a chattel 
mortgage upon his stock-in-trade in favour of 
u money-lender, by whom a loan was ad
vanced. The money, which was in the hands 
(•f tin* mortgagee's solicitor, who also acted 
for the preferred creditor throughout the 
transaction, was at one time paid over to the 
creditor who. at the same time, delivered to 
the solicitor, lo Is- held by him as an escrow 
and dealt with as circumstances might require, 
a bond indemnifying the mortgagee against 
any loss under the chattel mortgage. The 
mortgagee had previously been consulted by 
the solicitor as to the loan, hut was not in
formed that the transaction was being made 
in this manner to avoid the appearance of 
violating the Acts respecting assignments and 
preferences, and to bring the case within the 
ruling in millions v. Wilson 117 Ont. App. 
It. 1.1 — Held, that all the circumstances, 
necessarily known to his solicitor in the trans
action of the business, must he assumed to 
have been known to the mortgagee, and the 
whole affair considered as one transaction 
contrived to evade the consequences of illegally 
preferring a particular creditor over others, 
and that, under the circumstances, the ad
vance made was not a bond fide payment of 
money within the meaning of the statutory 
exceptions. ,i Lewis v. Wilton, xxviii.,

21). Assignment for benefit of creditors— 
Preferred creditors—Honey paid under void
able assignment—Levy and sale under execu
tion—Statute of Elizabeth.]—Where an as
signment has been held void as against the 
statute, 13 Eli*, c. 5. and the result of such 
decision is that a creditor who had subse
quently obtained judgment against the assign
or and. notwithstanding the assignment, sold 
all the debtor's personal property so trans
ferred. becomes entitled to all the personal 
property of the assignor levied upon by him 
under his execution, such creditor has no legal 
right and no equity to an account or to fol
low moneys received by the assignee or paid by 
him under such assignment in respect to which 
In* has not secured a prior claim by taking 
the necessary proceedings to make them exi
gible. Judgment appealed from (20 X. S. 
Rep. 1(J21, reversed. Cummings it Sons v. 
Taylor, xxviii., 337.

30. Fraudulent preferences — Transfer of 
property—Belaying or defeating creditors—l.l 
Eli:, e. Ô.]—A transfer of property to a cre
ditor for valuable consideration, even with in
tent to prevent its being seized under execu
tion at the suit of another creditor, and to 
delay the latter in his remedies or defeat them 
altogether, is not void under 13 Eliz. e. 5, if 
the transfer is made to secure an existing
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debt and the transferee does not, either >1 
rectly or indirectly, make himself an instrn 
ment for the purpose of subsequently beneli 
ing the transferor. Judgment appealed frm, 
(30 X. S. Rep. 121 I reversed, Muleahy 
Archibald, xxviii., 323.

31. Fraudulent preference — Collusion 
Prestun It. 8. H. r. ce. 86, 87 Tht 
Act. s. SU— Company lair—Mortgage bn 
rectors—Itatifieation II. C. Companies I - 
1*90, 189.1. 189). 1—The action was l„ 
aside a mortgage by an incorporated compati', 
to the bank, an assignment of book debts inn1 
judgment by the hank against the comparn mi 
grounds : i 1 > that the mortgage was volu 
tary, fraudulent, and void under the Static 
of Elizabeth : (2) void as a fraudulent prel'm 
ence ; (3) not executed in accordance with t! •• 
Companies Act : (4) that the assignment \\ - 
void for same reasons and contrary c. 
Rank Act : and (5) the judgment voluntnr> 
fraudulent, and void under the Statut. 
Elizabeth. It was contended that money- i 
reived by the hank were exigible under plain 
tiffs' executions and an order asked accord 
ingly. The judgment appealed from (8 It. < 
Rep. 3141 affirmed tin* trial judgment and 
held that there was good consideration for tic 
mortgage, that it was given under pres-ui 
and should not he set aside although compri 
ing the whole of the debtor's projierty and 
given under insolvent circumstances to tIn* 
knowledge of the mortgagee and deprived i li-' 
other creditors of their remedy ; also, that il 
mortgage given by the company's dire, tors 
without proper authority had been legall.v 
ratified by subsequent resolution of the -liar, 
holders. The Supreme Court affirmed i Ik* 
judgment appealed from, Gwynne, .1.. taking 
no part in the decision, and subsequently th. 
Privy Council refused leave for an appeal 
(8 H. C. Rep. 337). Adams «I- Burns v. Tin 
Bank of Montreal, xxxii., 711).

32. Conveyance in fraud of creditor« lib 
gal preference—Arts. 99S, lOAA, ÎUS».
1981, 198S C. C.—Insolvent Act of 1869
1875.

See Insolvency, 11.

33. Winding-up insolvent bank Priori! u
claims by the Crown—ll'fli'm—.)5 Viet. . ’■>
(/>.)

Sec Crown. 73.

34. Security obtained by simulated /..•/ 
Chattel mortgage—Bona tides—Pressun.

Sec Fraudulent Preference, 2.

35. Insolvency—Chattel mortgage—Suit .» 
eredi tors—Parties.

See Fraudulent Preference. 3.

30. Assignment in trust—Vnrcasonahb 
dilions — Preferences — Resulting trii'i- 
Fraud on creditors—Statute of Elhabet 

Sec Assignments, 3.

37. Insolvency — Conveyance in frm.-1 ' 
creditors generally—Simulated sale.

Sec Fraudulent Conveyances, i

38. Fraudulent preference—Plcdtn
way property — Advances to insolvent .....
pang—Priority.

See Lien, 7.
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3!). Assignment for benefit of creditors— 
Preference- Hindering and deluging—Statute 
of Elisabeth.

See Chattel Mortgage, 12.

40. Purchase of land bg married woman— 
Resale—Garnishee of purchase money—Debt 
of husband—Statute of Elizabeth—Hindering 
or deluging creditors.

See Practice, 01.

41. Insolvency — Assignment — Preference 
—Payment in money—Cheque of third party.

See Insolvency, 23.

42. Assignment for the benefit of creditors
Affidavit of bona fides—Preferences- -Dis

tribution of assets— Arbitration—Conditions 
of deed—Statute of Elizabeth.

See Fraudulent Preferences, 0.

9. Pressure.

43. Preferences — Pressure—Insolvency— 
'fit Viet. e. )ô (JIan.)

See Fraudulent Conveyances, 2.

44. Mortgage bg insolvent — Pressure—R. 
-S'. (I. </6'«7) c. Il), s. 2.

See' Fraudulent Preference, 0.

4.1. Conveyance — I ndue pressure—Trust 
property.

Sec Duress, 2.

10. Sale of Goods.

40. Goods sold—Person to whom credit was 
given—Assignment in trust—Power of attor
ney by trustee—Authority of attorney to use 
principal's name—Evidence.]—A., doing busl
ines ns J. A. & Sons assigned to II. for bene
fit of creditors. II., by power of attorney, 
authorized A. to collect nil moneys due his 
estate, etc., and to carry on the business if 
expedient. A. continued the business ns be
fore. and In the course of it purchased goods 
from F„ to whom on some occasions he gave 
holes signed “ J. A. & Sons—II. trustee per 
A." All the goods so purchased from F. were 
charged in his books to J. A. & Sons, and 
the dealings between them after the assign
ment continued for five years. Finally, A. 
being unable to pay what was due to F.. the 
latter brought an action against II. on notes 
signed as above, and for the price of goods 
so sold to A.—Held, reversing the Supreme 
Court of Nova Scotia. Taschereau, J.. dis
senting. that the evidence at the trial of the 
action clearly shewed that the credit for the 
goods sold was given to A. and not to II. ; 
that A. did not carry on the business after 
the assignment at the instance or ns the agent 
of II., nor for the benefit of his estate ; that 
A. was not authorized to sign Il.'s name to 
mites as lie did; and that II. was not liable 
either as the person to whom Credit was given 
of ns an undisclosed principal.—Held, further, 
•bat if II. was guilty of a breach of trust in 
allowing A. full control over the estate, that 
would not make him liable to F. in this 
action. Hechter v. Eorsyth. xxii., 480.

47. Open sale—Change of possession—It. S. 
O. t IS77 ) c. 119. s. Ô.

See Sale, 12.

48. Agreement to supply goods—Property 
in goods supplied—Execution—Seizure.

See Contract, 215.

11. Security for Debt—Suretyship.

49. Loan by savings bank—Pledge of secu
rities i'ir Validity "i Insolvency '-/ bor
rower— Right of curator to impugn transac
tion—It. S. C. e. 112, s. 20. | I,, borrowed a
sum of money from a savings bank which lie 
agreed to re-pay with interest, transferring in 
pledge as collateral security letters of credit 
on the Government of (Quebec. L. having be
come insolvent the bank filed its claim for the 
amount of the loan, with interest, with the 
curator of the estate, and on appeal the appel
lants, as creditors of L„ contested on the 
ground that the said securities were not of 
the class mentioned in the Act relating to 
savings banks ( U. S. C. e. 122. s. 201. and 
the bank's act in making said loan was ultra 
vins and illegal. (See <J. It. 3 (J. It. 315.1 — 
Held, that L.. having received good and valid
onsideration for his promise to re-pay the 

loan, could not. nor could the appellants, bis 
creditors, who had no other rights than the 
debtor himself had. impugn the contract of 
loan, or be admitted to assail the pledge of the 
securities. — Assuming that the act of the 
bank in lending the money, on the pledge of 
such securities, was ultra vires, although this 
might affect the pledge as regards third par
ties interested in the securities, it was not, 
of itself and ipso facto, a radical nullity of 
public order of such a character as to disen
title the bank under arts. 9S9 and 990 C. C. 
from claiming buck the money with interest. 
Hank of Toronto v. Perkins |M Can. S. C. It. 
903) distinguished. Rolland v. Caisse 
d'Economic de Quebec, xxiv., 405.

50. Conditional license to take possession of 
goods—Creditor's opinion of debtor's incapa
city—Bona fides—Replevin — Conversion. |— 
F„ a trader, having become insolvent, and be
ing indebted among others to the firm of T. 
M. & Co., composed of T. and M., arranged 
to pay his other creditors 50 per cent, of their 
claims. T. M. & Co., indorsing his notes for 
securing such payment, they to lie paid in 
full, but payment to be postponed until a 
future named day. T. M. & Co. were secured 
for indorsing by an agreement under seal, by 
which it was agreed that if F. should at any 
time, in the opinion of T. M. & Co., or either 
of them, become incapable of attending to his 
business, the debt due to T. M. & Co., should 
at once become due. and they could take pos
session of the stock-in-trade, book debts, and 
property of F„ and sell the same for their 
claim, having first served on F. a notice in 
writing, signed by the firm name, stating that 
in their opinion F. was so incapable ; and that 
on a change in the firm of T. M. & Co., the 
agreement should enure to the benefit of the 
firm as changed if it assumed the liabilities of. 
and took over T.'s indebtedness to the old 
linn. This arrangement was carried out,and 
some time after the date for payment to T. 
M. & Co., payment not having been made, a 
bank to which F. was indebted failed, and T. 
M. & Co., then consisting of T. and X., M.
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having retired, persuaded F. to nssign his 
hook debts to them, and afterwards served on 
him a notice as required by the agreement, 
and took possession of his place of business 
and stock. F. then agreed to act for T. M. 
& Co., until a certain day after, and resumed 
possession, hut when T. M. & Co. returned 
on said day he disputed their right, and eject
ed them from the premises. Two days after 
he assigned to the official assignee for the 
benefit of all his creditors, and T. M. Ac Co. 
issued a writ to replevy the goods from him 
and tlie assignee. Held. affirming the decision 
appealed from l in Man. L. It. 3401. (.wynne. 
•f.. dissenting, that F. and the assignee were 
guilty of a joint conversion of the property 
replevied.—G wynne. ,1., held that there was 
no conversion by either.—Ilchl. also, affirm
ing said decision. (1 wynne, J., dissenting, that 
if T. M. & Co. formed an honest opinion that 
F. was incapable such opinion must govern, 
though mistaken in point of law or fact, illogi
cal or inconclusive : that they were justified 
in believing from his loos,» business meth.Nh. 
waste of time over small matters, financial 
embarrassments, and acting under the direc
tion of Ids creditors, that F. was worn down 
by worry and generally unfit for business : 
that the fact that the notice would not have 
been given if certain demands of T. M. & Co. 
had been complied with did not necessarily 
shew molli tides; and that the change in the 
firm of T. M. ifc Co., did not vitiate the notice 
as one of the original members clearly formed 
the opinion, if one was formed, and conveyed 
it to F. Francia v. Turner, xxv.. 110.

51. Principal anil surety—Giving linn hi 
principal — Reservation of rights against 
mi ret ii. |—Where a creditor gives his debtor 
an extension of time for payment, a formal 
agreement is not required to reserve his rights 
against a surety, hut such reservation may 
lie made out from what took place when the 
extension was given. Wyke v. Rogers ( I 
l'eti. M. & <i. 40Ni followed. Gorman v. 

Dixon, xxvi., 87.

52. Vendor anil purchaser—Agreement for 
mile of lands—Assignment by rendu—Princi
pal and Mini tu - Ur rial ion from terms of 
agreement—Giving time- - Creditor depriving 
sunt fi of rights—Secret dialings with princi
pal—Release of lands—Arrears of interest— 
.Vocation—Uisehnrye of surety.

Sec Principal and Svrety, 4.

•"►.'I, Principal anil surety—Guarantee hunt! 
—Ih fault of principal — Son-disclosure by 
creditor.

Sec Principal and Surety, 5.

12. Separate Kntate.

54. Married woman's property — Separate 
estate—Contract by married iroman—Sepa
rate property exigible—C. S. I . e. 74 4.7 
Met. e. Hi to. i— If. S. O. | Z.S771 or. />.» 
and 111- }7 Viet. e. lit (O. l] — A woman 
married between 1 N5tI and 1872 acquired, in 
1870 and 1882. lands in Ontario as her sepa
rate property, and in 1887. before the Mar
ried Woman's Propertv Act of that year ( It. 
S. <). c. 132». came into force, she became 
liable on certain promissory notes made by 
her. Held, reversing the judgment appealed

from (19 Ont. App. It. 383». that the liability 
of her separate property to satisfy a judgment 
on said promissory notes depended on the con 
struct ion of the Married Woman's Real lé
tale Acts of 1887 I H. S. O. ce. 12.". 1271 
and the Married Woman’s Pro|s>rt.v Act. iss | 
(47 Viet. c. 101, read in the light furnished 
by certain clauses of C. S. V. C. e. 73: and 
that her capacity to sue and lie sued in n 
spect thereof carried with it a correspondit!, 
right on the part of her creditors to obtain 
the fruits of a judgment against her by exocu 
tion on such separate property. Moon \ 
Jackson, xxii., 210.

55. Married woman — Seim rah proper! u- 
Convcyancc—Contracts—C. S. A. II. c. ' !.

See Married Woman, 3.

13. Sheriff's Sales.

50. Execution — Sales under execution 
—Equitable rights—I nrcgistcrcd transfers 
Ucgistration—Meal Property Act — U. S. < 
c. Ô1 ; 51 Viet. (/>.), c. 20.

See Registry Laws, 31.

DEDICATION.

1. Old trails in Rupert's I.and Crown 
grant- Squatter's plan of suli-division Sub 
stitution of new way—Uedieation llighunu 
—Adopting new street as a boundary.] \ 
squatter in possession of public lands near 11 ■ 
old Hudson Buy Trading Post at Edmontoi 
who afterwards became patentee of tin 
greater part of the lands lie occupied, h ! 
made a plan of sub-division thereof into towi 
lots, which shewed a new roadway or -i re- 
laid down in the place of the old travelled irai 
across said lands leading to the trading p->*t 
and subsequently, the Crown, in makin- 
grants, described several parcels of the lan-l- 
in the patents as being bounded and ahnitii 
upon the said new street, or roadway, so I - 
down on the plan. Ilehl. affirming the jn-i. 
ment appealed from (1 X. W. T. Hep., pi I 
p. 39), that the space so shewn upon the nl n 
as laid out for a street, had been adopted a- 
dedicated by the Crown as and for a pnl-l 
street and highway, in substitution for tie 
old travelled trail or roadway across - 
lands. II row n it al. v. Town of Eilmnn 
xxiii., 308: xxviii., 510.

2. Constitutional law—Xnrigable wah 
Title to lied of stream—Crown—Dedication 
public lands — Presumption of ih ilicutm,
I ser — Obstruction to navigation P> 
nuisance—Itulancc of convenience.

Sec Navigable Waters. 2.

3. Municipal corporation—High wan "I
trails in Rupert's l.and Substituted l or 
—Seecssary way—It. S. C. e. .70. s. Pc !!• 
serration in Crown grant—Uedieation
— Estoppel—Assessment of lands claim'd a - 
h igh wa y—Ev iili n ee—Pres u m p t io n.

Ece Highway, 3.

4. II igh way—I si r—Evidence.
Eve Highway, 5.
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DEED.

1. Charge upon Lands, 1-3.
2. Conditions, 4 ti.
3. CONHTHUVTION, 7-12.
4. Conveyance as Security, 13-10.
5. Covenants, 2U-22.
0. Delivery, 23.
7. Description of Lands. 24-34.
8. Duress, 35.
0. Estoppel, 30-30.

10. Fixtures, 40.
11. Form, 41 44.
12. Married Woman, 45.
13. Nullity, 40-54.
14. I’aiiol Evidence. 55-58.
15. Postponement, 50.
10. Ratification. 00, 01. ‘
17. Revocation, 02, 03.
18. Tax Sales, 04.

1. Charge upon Lands.

1. Construction of dud—Partition—Charge 
upon lands.\ — A deed for the partition of land 
held in common contained a conveyance of a 
portion thereof to M. \\\, for certain consider
ations therein recited of which one was the 
condition that she should procure from her 
minor children, upon their coming of age, the 
necessary quitclaim deeds for the release of 
their interests in another portion of the land 
in question apportioned and conveyed to her 
co-parceners, and the amount of certain pay
ments of money then made for the purpose 
of vaccinating the partition, was by the deed 
of partition declared to remain a lien on that 
portion of the land thereby conveyed to M. 
W. until such quitclaims should have been 
obtained and delivered to lier said co-parceners. 
li'id. that the said recital was sufficient to 
charge that portion of the said land so con - 
'eyed to AI. XX". with the amount of the said 
payments of money as a security for the due 
execution and delivery of the quitclaims in 
conformity with the condition stipulated in 
the deed of partition. G'm /i v. II urd, xxix.,

Agreement to charge lands—Statute of 

See Mortgage, 25.

• t. Title to lunds—Seignorial tenure—Words 
of limitât ion--Co venant bg grantee—Charges 
running with title— Serrit title—Condition, si 
vuluero—Prescriptive title—Hdits and Ordon
nâmes ( L.C.t—.1/ un ici gal regulation — 2.1 
I iet. ( Can.) c. 8J.

See Servitude. 4.

2. Conditions.

I. Substitution—Itail-à rente—Donation— 
s" !• Consideration—K ente foncière—Prohi
bition to alienate—Onerous title—Xullity— 

I 'I . '.nil. 72.1/, C. ('.-IS I iet. e. J.Vl—Frid- 
"" I By 18 Viet. V. 250. XV. F. and E. F. 
"civ authorized to sell lands greets de substi
tution. in consideration of a non-redeemable 
rein representing the value of the property.

On 7 September. isiiO. they assigned to A. F., 
part of the entailed property, in consideration 
of a rente foncière of iH annually, payable 
by a deed stipulating that the assigne- could 
not alienate the land, nor any part thereof, 
without express written consent of the assig 
nors. under penalty of nullity. The prop
erty was subsequently seized by a judgment 
creditor of A. I'., and XV. F. opposed the sale 
and asked that the seizure be declared null, be
cause the property seized could not h- sold 
by reason of the above prohibition to alienate. 
Held, affirming the judgment appealed from, 
that the deed was in accord with the provi
sions of 18 Viet. e. 25iI : that it was a purely 
onerous title on its face, ami consequently the 
prohibition to alienate was void. Held. also, 
that parol testimony ought not to have been 
admitted as evidence to vary the character of 
the deed as an onerous title.—Quirrc, Whether 
the substitutes may not, when the substitution 
opens, attack the deed for want of sufficient 
consideration. Fraser v. 1‘ouliot, iv., 515.

5. Contract — Subsequent deed—I neons is- 
tent prorisions.|—by agreement of April 
Hill, 18111. agreed to sell to the Erie County 
(las Co., all his gas grants, leases and fran
chises, the company agreeing, among other 
things, to “ reserve gas enough to supply the 
plant now operated or to be operated by them 
on said property." On April 2<>th a deed was 
executed and delivered to i h- company, trans
ferring all the leases and property specified 
in said agreement, but containing no reserva
tion in favour of C. such as was contained 
therein. The Erie Company, in 18'.»4, assigned
the property transferred by said ..... I to the
Provincial Natural (las and Fuel Company, 
who immediately cut off from the works of 
C. the supply of gas. and an action was 
brought by C. to prevent such interference. 
Ili Id. affirming the decision of the Court of 
Appeal, that as the contract between the par
ties was embodied in the deed subsequently ex- 
ecuted the rights of the parties were to be 
determined by the latter instrument, ami as it 
contained no reservation in favour of C. his 
action could not he maintained. ( arroll v. 
Provincial Sutural Oils a ml Fuel Co., xxvi., 
181.

• I. Construction of deed—Sale of phosphate 
mining rights—Option to purchase otlnr min
erals a h lie work ing—Exercise of option.

See Contract, 237.

3. Construction.

7. Terms of deed—Servituih—Uoadxray— 
Vser—Art. .»}.'» C. C.| In 1831 the owners 
of several contiguous farms purchased a road
way over adjacent lands to reach their culti
vated fields beyond a steep mountain which 
crossed their properties, and by a clause in
serted in the deed, to which they all were 
parties, they respectively agreed “ to furnish 
roads upon their respective lands to go and 
collie by the above purchased road for the 
cultivation of their lands, and that they would 
maintain these roads and make all necessary 
fences and gates at the common exisMi.se of 
thepiselves. their heirs and assigns." Prior to 
this deed and for some time afterwards, the 
use of a road from the river front to a pub
lic highway at some distance farther back, 
had been tolerated by the plaintiff and his 
auteurs, across a portion of his farm which
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did not lie between the rond so purchased over 
the spur of the mountain, and the nearest 
joint on the boundary of the defendant's land, 
nit the latter claimed the right to continue 
to use the way.—In an action ( négatoire i to 
prohibit further use of the way; Held, affirm
ing the decision appealed from I (j. It. 5 tj. 
It. 5721, that there was no title in writing 
sufficient to establish a servitude across the 
plaintiff's land over the roadway so permitted 
by mere tolerance ; that the effect of the agree
ment between the purchasers was merely to 
establish servitudes across their respective 
lands so far as might he necessary to give each 
of the owners access to the road so purchased 
from the nearest practicable point of their re
spective lands across intervening properties of 
the Others for the purpose of the cultivation 
of their lands beyond the mountain, Biou 
v. Biou, xxviii., 53.

8. Construction of deed of lands—Riparian 
rights—Building dams—Pinning back waters 
— II <i rra n t y— / in pro vein cut of icatcrcou rscs— 
Art. 5535 B. S. 0-1 A deed conveying a por
tion of the vendor's lands bordering on a 
stream granted the privilege of constructing 
dams, etc . therein, with the proviso t liât, in 
case of damages being caused through the con
struction of any such works, the vendor or his 
successors in title to the adjoining lands should 
he entitled to have the damages assessed by 
arbitrators and that the purchasers should 
pay the amount awarded. Held. that, under 
the deed, the purchasers were liable, not only 
for damages caused by the Hooding of lands, 
but also for all other damages occasioned by 
the building of dame and other works In the 
stream by them: and, that the provisions of 
art. 5535 It. S. lj.. did not entitle them to 
construct or raise such dams without liability 
for all damages thereby caused, llamlin v. 
Banner man, xxxi., 534.

0. Hail ways—Construction of deed—Loca
tion of iicrmuncnt way—Laying out boundar
ies—Fencing — Iliya nun rights- Xotiec of 
prior title—Registry taws — Possession—Ac
quisitive prescription.]—In the conveyance of 
lands for the permanent way the deed de
scribed lands sold to the railway company as 
hounded by an unnnvigable stream, as "se
lected and laid out ” for the railway. Stakes 
were planted to shew the side lines, hut the 
railway fences were placed inside the stakes 
above the water's edge, and the vendor was 
allowed to remain in possession of the strip 
of land between the fence and the middle of 
the bed of the stream. The deed was duly 
registered and. subsequently, the vendor sold 
the rest of his property including water rights, 
mills, and dams constructed in the stream to 
defendant's auteur, described as “ including 
that part of the river which is not included 
in the right of way, etc." Held. 1. that the 
description in the deed included, ex jure 
naturw. the river ad medium /Hum aqua and 
that the company's title thereto could not be 
defeated by the subsequent conveyance, not
withstanding that they had not taken phy
sical possession of all the lands described in 
the prior conveyance to them; 2. That the 
failure of the vendor to deliver the full quan
tity of land sold by him to the company and 
their abstention from troubling him and his 
grantees in possession of the same could not 
be construed as conduct placing a construction 
upon the deed different from its clear and 
unambiguous terms, or as limiting the area of 
the property conveyed so as to exclude the

strip outside the fences or the lied of th 
stream ad medium filum, and 3. that such po< 
session by the vendor and his assigns was uni 
possession which could ripen into a tille In 
acquisitive prescription of the property i 
quest ion. Massawippi \ alley By. Co. v. B< < -/.

10. Construction of deed—Sale of patent 
Put u re im pro vein cuts.

See Patent of Invention, 11.

11. Construction of deed—Heecased part mi 
—Continuation—Purchase of share—Miscount 
—Hood will.

See Partnership, 27.

12. Construction of warranty clause -She, 
iff's deed—Sale of rights in land—Claimant 
under prior title—tv let ion.

See Title to Land. 120.

4. Conveyance as Security.
13. Banking — Bond to secure advances

Construction tstoppel I Htrcpr.......tat
—Literate obligee.]— M., a man of educatimi. 
well acquainted with commercial business, r.\ 
ecuted a bond to pay money, in certain event - 
to the bank. Ity an agreement, bearing mm 
date it was recited that, in consideration of ,i 
certain mortgage, the bank had agreed to make 
further advances to joint obligors with M . 
parties to the agreement, and that the agré
ment was executed to secure the bank in -a-' 
there should be any deficiency in t li>- asset 
the firm, or in the value of the property com 
prised in s;iid mortgage, and t-> se< un
liank from ultimate loss : that if the firm 
should pay, then the bond and agreem-'in 
should become wholly void. In a suit hrmiL’In 
upon the agreement against M.. alleging n -I- 
ficiency in the assets of the firm and indehte-l 
ness to the hank. M. pleaded that the agree 
ment had been executed by him on représenta 
tion made to him by one of his co-ohligm- 
tlint it was to secure the bank against I- 
arising by reason of non-registration of th-' 
mortgage, or by reason of over-valuation - 
property in the mortgage, and not othvrwM 
The bank, made no representations what- ■ 
to the defendants. Held, affirming the ju-l: 
meat appealed from 15 (>. It. 112'. MSw.mh 
,T„ dissenting), that M. was bound by th-' - 
edition of the documents, and liable upon il 
according to their tenor and effect .I/--//"' 
v. Merchants Bank of Canada, xi., 40.

|The Privy Council refused leave to app-

14. Absolute conveyance — Operation 
mortgage—tvidence.]—Evidence of the 
conclusive character must be adduced in < 
to have a deed absolute in character d-'- l 
to operate as a mortgage only. J/c.l/ic/.- 
Untario Bank, xx., 54S.

15. Absolute sale of mortgaged lauds 
chase of equity of redemption—Consid<" '

Sec Sale, 100.

10. Absolute in form—Conveyance /■- t’•"! 
party—Security for loan—I ndiselosed /> '
Parol testimony—Statute of Frauds.

Sec Specific Performance, 2.
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7. Stile of Itnnl—Mmol tile in form—Effect 
mortgage- Enrol testimony.

Sec Evidence, 22."».

< Obligation — Constitution d'hypothegue 
veurity for unpaid note—Xovation—I‘re-

See PRESCRIPTION, tl.

1). Conrcynnee in absolute form—Mortgage 
It suiting trust- S atire—Estoppel.

See Title to Land, 7.

titling llif lessor to give the notiee to vnvnte. 
Held, further, that the lessor having, in good 
faith, represented that he had sold the prop
erty. with reasonable grounds for believing so. 
there was no fraudulent misrepresentation en
titling the lessee to damages even if lio sale 
within the meaning of the provision had net li
ai I.v been made, nor was then- any eviction 
or disturbance constituting a breach of the 
covenant for quiet enjoyment. Lumbers v. 
Hold Meilul Furniture Mlg. t o., xxx., 00.

7». Covenants.

20. Corenant for title—Eseroir—Estoppel.]
To an action for breach of covenant for title

in a mortgage to the plaintiffs, exemted by 
tin- defendants’ grantee. I!., one of the de
fendants. pleaded that T. did not. after the 
making of that deed, convey the lands to the 
plaintiffs. The deed from defendants to T. 
was dated 22nd June. 1855. and the mortgage 
from T to the idaintiff was dated 10th April.
1 s55. Both were registered on the 2Sth July. 
1855—the deed lirst. It appeared that there 
were two mortgages from T. to the plaintiffs 
on another lot. when this mortgage was made. 
Mini instead of which it was given. After ex
ecuting this mortgage. T. found that a deed 
from the defendants to him was necessary to 
give tlie legal title, and he got the deed in 
question. The two mortgages were not dis
charged until the Kith August. 1ST».". Ilelil.
I Henry. J.. dissenting i. reversing the judg
ment appealed from (1 Ont. App. It. 201. and 
affirming 32 II. C. Q. B 222, that the whole 
transactions shewed that the mortgage was not 
intended to take effect until the perfecting 
of T.’s title and the discharge of the other 
mortgages for which it was given, and that 
the plaintiff, therefore, could recover. Also. 
I‘i r Richards C.J., and Strong. J.. that assum
ing the deed of the 10th of April. 1ST»."», to have 
been a completed instrument from its date, 
the usual covenant contained in it that the 
grantor was seized in fee at the date of the 
deed created an estoppel, and that the estoppel 
wits fed by tbe estate T. acquired by deed of 
-2nd June, 1885. Trust anti Loan Co. v. Rut- 
tan. i., 004.

21. Landlord and tenant—Conditions of 
lease — Construction of tired — Practice.] — 
Where a written lease of lands provides for 
tin* payment of indemnity to the lessees in 
-use they should be dispossessed by the lessor 
before the expiration of the term of tin* lease, 
tin- lessees are entitled to claim the indemnity 
upon being so dispossessed although the e\ ic- 
ti«*n may he for cause, inasmuch as the lessor 
could not. under the lease, dispossess the lessi-e 
cxi-epr for breach of the conditions therein 
mentioned. The Quent v. Poirier, xxx., .‘HI.

22. Const ruction of lease—Precision for ter
mination— Sale tif premises—Parol agreement

resentation Quiet enjoyment. I A 
b-;is,* of premises used as a factory contained 
this provision: “ Provided that in the event 
of the lessor disposing of the factory the les- 
SV'S will vacate the premises, if necessary, on 
d\ months’ notice.” Held, reversing tin* judg
ment appealed from (2(1 Ont. App. R. 781, and 
(2!i (i. R 751. that a parol agreement for 
the sale of the premises, (hough not enforce
able under the Statute of Frauds, was a ” dis
position ” of the same under said provision en-

(». Delivery.

23. Itelirery— Retention by grantor—Pri
sa in y lion— Rebuttal.]—The fact that a deed, 
after it has been signed and sealed by the 
grantor, is retained in tin* latter's possession 
is not sufficient evidence that it was never 
so delivered as to take effect ns a duly ex
ecuted instrument.—The evidence in favour 
of the due execution of such a deed is not re
butted by the facts that it compromised all 
the grantor's property, and that while it pro 
fessed to dispose of such property immediately 
the grantor retained the possession and enjoy
ment of it until his death. Judgment appealed 
from (.'Il X. S. Rep. 3331 reversed. Xirieker 
v. Xirieker, xxix., 527.

7. Description of Lands.

24. Description of land- Estent—Terminal 
point—X umber of rods—Rail ira y eoni/iany. | 
—A specific lot of land was conveyed by deed, 
and also : “A strip of land 25 links wide, 
running from the eastern side of tin- aforesaid 
lot along the northern side of the railway sta
tion about twelve rods unto the western end 
of the railway station ground, the said lot and 
strip together containing one acre, more or 
less.” Ut hi. reversing tin* decision of the Su
preme Court of Nova Scotia. Taschereau, J.. 
dissenting, that the strip conveyed was not 
limited to twelve rods in length, but extended 
to the western end of the station, which was 
more than twelve rods from the starting point. 
Doyle v. MePHec, xxiv., (15.

25. Construction of deed—Conveyance of 
land—Uncertain description—Evidence of in
ti •ution—\ erlni fortius aeeipuntur contra pro
ferentem — Ma siin applied — Patent am
biguity.]—A grant of land bounded by the 
bank of a navigable river, or an international 
waterway, does not extend ad medium /Hum 
as in the case of a non-navigable river.—If in 
a conveyance of land the description is not cer
tain enough to identify the locus it is to be 
construed according to the language of the 
instrument, though it may result in the 
grantor assuming to convey more than his title 
warranted.—Tin* intention of the parties to a 
deed is paramount and must govern regardless 
of conseil lienees. Res mugis raient gu am per
çut is only a rule to aid in arriving at the 
intention, and does not authorize tin* court to 
override it.—A general description of land as 
being part of a specified lot must give way 
to a particular description by boundaries, and, 
if necessary, the general description will be re
jected as falsa démonstratif). Where there is 
an ambiguity on the face of a deed incapable 
of being explained by extrinsic evidence the 
maxim verba fortius accipiuntur contra pro
ferentem cannot be applied in favour of either
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party.—Where a description is such that tin- ' gage: that even admitting that tin* descriptn 
point of commencement cannot lie ascertained was sufficient to include the after acquii' 
it cannot In- determined at the election of the property, such property was not liable to 
grantee.—Judgment appealed front <31 Ont. tribute towards payment of the mortgage d- h\ 
App. It. 5011) reversed. Martini v. Scot tun, hnric v. Arcliibuld it at., xxv., 308.

37. Tous! ruction of ilcul- Title to lundi 
Ambiguous til scription—t. ridenct to rurn • 
explain deed—l‘os session -Conduct of /nut.■•JO. Mortgage of trait estate— T-iuitg run

ning with entate— équitable reconnu—('on- Crcsumgtion* from occupation o) pair
ntrudion of dad—Description of lands—Falsa —Art*. 11) I'd. 1JJS, l*\>. 1)1,1, I'd Hi t . i 
ih mount ratio—U ah r loin— Accretion to lands J7 I id, c. Si, *. .1 ( It. i ; .'§S (I- j.'l I at, ,
— After acquired title—Contribution to redeem *. ,{ ( />. t — lid. <•. Jo t (J. t ) -By a d-
—Dimhargi of mortgagi Tarot < ridenn to uiade in August. 1883, the appellant red- 
explain dad -Hstoppd by deed.]—On the dis j„ ||„. (ioveniiiient of Ijueliev. who sub- 
solution of the linn of A. \ t o. by the re- «piently conxeyed to the respondent, an a 
tireiuetit of 11 A. the business was carried moveable described as part of lot No. 11137. 
on by the remaining partners T. A. and It A.. St Peter’s Ward in the City of OucIn-c, -,
on the same premises, which were the prop- nt<*<l between the streets St. Paul. St. I!,.
erty of C. U. A., the coni inning partners Henderson and the River St. Charles, xvith i 
agreeing to pay off a mortgage thereon as one wharves and buildings thereon erected. I 
of the old firm's debts. They neglected to pay. respondents entered into possession of in.
and the property xvas sold by the sheriff under hunls by vlrt........ . said disais and remain
a foreclosure di-cree, when they purchased jn possession for twelve years, without ohji. 
ami tisik a deed describing the lands as in tion t<> the Isaiudarii-s. They then In.. .. • 
said mortgage, one side .being bounded by " the ,m action to have it declared that. I>\ • i,. 
windings of the shore " of Sydney Ilarlsnir. proper construction of the deeds, an addition 
and including a " water lot " part of which strip of land and certain wharves wer>- m 
xxas known as the " stone ballast heap." in eluded and intended to be transferred. C 
front ot ilie shore lands. They immediately contendi-d that the description in the deed v 
re-mortgaged the lands by the saine descrip- ambiguous, and that Henderson street a- 
lion, adding a further or alternative descrip boundary should be construed a< me.iii
lion, and, at the end. the following words :— Henderson street extended, and they Miugm
"also all and singular the water lots and to establish their case by tin- production 
docks in front <• t the said lots, although lu certain corres|M>ndence which had taken 
fact they then oxvned none except those cov- Is-tween the parties prior to the execution
ered by the description in the deed from the the deed of August. 1883. Held, reversing i!..
sheriff, and they guxe at the same time a col-

louver i annua. me t met justice ami hi lateral Ismd to the mortgagees for the amount
of their mortgage. They then conveyed the dissenting, that the words " 1 lender-.
ei|uity to f. I». A., giving him a bond of in- street " as used in the deed must Is* constim-il
delimit y against tie- mortgage they had so iu their plain natural sense as meaning ilc
executed. Some time afterwards T. A. and street of that name actually existing on i .
II. A. aei|ulred by grant certain other water ground : that the correspondem e was n..i
lots in front of the mortgaged pro|s*rty, and sliexvu to contain all the negotiations ...
used and occupied them as part of their busi- finally concluded agreement, and could m-i I..
ness premises along xvith the mortgaged lands. used to contradict or modify ila- deed w
C. 1». A. sold the equity of redemption subject should be read as containing the matured .
to the mortgage, and T. A. and It. A. settled elusions at xvliich the parties had tinulh
their obligation under the indemnity Iwnd ’ y rived : that the deed should be interpreted
a compromise xvith the assignees of <*. 1». A . the light of the conduct of the parties ii.
paying 88,1 HHI. and obtained their discharge, jug and remaining so long in possession
l"pun proceedings being taken by the assignees out objection, xvliich raised against tli- in a
of the mortgagees to foreclose the mortgage, strong presumption, not only not rebutted •
and against T. A. and II. A. upon the col strengthened by tin- fai ts in evidence I 
lateral bond. T. A. and II. A. paid the amount that any doubt or ambiguity in the d<- * 
due. and the foreclosure pns-eedinga xvere coll- the absence of evidence to explain it. si ild
tinned for their benefit. Held, that the lia- be Interpreted against tin- xendees. .............
bility of the mortgagors was fully satislied and favour of the xeudors. t'itg of (jin l,< •
discharged by the compromise, and as they Xorth Shore Itg. To., xxvii.. 103. 
were afterwards obliged to pay the outstand
ing encumbrance tle-y xvere entitled to take an 38. Construction of deed- Itcft renet t 
assignment and enforce the mortgage by fore- —Description of land* Tonne* and din'" 
closure priN-eedings against the lands.—Ter —Computed area—Fridtncc of houndun 
<(Wynne, J. Tin- mortgagors xvere only en Set Bovxdabv. 1.
titled to forecloaure for the realization of the
amount actually paid by them in compromis- JP. Sale of land — He presentation 
ing their liability under the indemnity bond, boundaries—Ihncriptioii — I’xeented <> ■'
lit hi. further, that as the construction of the Ht scission—Hefieitncg — /•’»•««</ '
mortgage depended upon the state of the prop- nation.
erty at the time it was made, parol evidence #rc Vex non axd Vtm iiaskh. 31
would In- admitted to explain the ambiguity in
the description of the lands intended to Is- 30. I greeinent for sale of limber I in 
affected : that as there xvere no snecilied de- Description of lands—A cir contract > 
script ions or recitals tending to shew that any regancc.
other property xvas intended to lie covered by See Salk. 108.
the mortgage lieyoud what would l»1 satisfied
by including the water lot descrils-d as the 31. Sale of land—llnilding resta-'i 
" stone balance heap." the after acquired water Description—Stru t boundaries—Cou*h 
lots would not Is- charged or liable to coutri- of covenant.
bute ratably towards redemption of the mort- Bte Coxtract. 13.
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.'{2. Lund in adjoining con nl it h—Possession 
—1 ill v by prc «crilit ion.

See Title to Land, 85.
33. Construction of dwd—Description of 

lands— Metes and bounds—Cadastral plans 
and descriptions—Possession — ILyistry laics

A otiev— Ilona fides—Prescription.
See Title to Land, 87.

34. Conveyance to milieu y—Description of 
la ml—S t a k i ny bo u n du ries—/ 'cileiny—liipu r-

üvc No. V, ante.

8. 1JUHE8B.
Conveyance — Duress—I ndue pressure 

Trust property. | —Tin* owner of land having 
died intestate leaving several children, one of 
them, \V. It., received from the others a deed 
conveying to him the entire title in the land 
in consideration of his paying all debts against 
the intestate estate and those of a deceased 
brother. Si hsequciitly W. It. borrowed money 
from his sister and gave her a deed of the 
land, on learning which It., a creditor of XX'. 
It., accused the latter of fraud and threatened 
him with criminal prosecution, whereupon he 
induced Ids sister to execute a tv-conveyance 
of the land to him and then gave a mortgage 
to It. The re-conveyance not having been pro
perly acknowledged for registry purposes, was 
returned to the sister to have the defect re
medied, but she Imd taken legal advice in the 
meantime and destroyed the deed. It. then 
brought an action against XX*. It. and his sis
ter to have the deed to the hitter set aside and 
lie mortgage declared a lien on the land. 
IL Id. affirming the judgment appealed from 
13<* X. S. Rep. 4051. that the sister of XV. It. 
was entitled to a first lien on the land for the 
money lent to her brother; that the deed of 
reconveyance to XV. it. had been obtained by 
undue influence and pressure and should be 
M*t aside, and It. should not be allowed to set 
it up. it. claiming to be a creditor of the 
lather and deceased brother of the defendants 
wished to enforce the provision in the deed 
to XV. |{. by his brothers and sister for pay
ment of thi* debts of the father and brother. 
W iliai this relief wan not asked in the ac
tion, and if it had been the said provision was 
a mere contract between the parties to the
.....1 of which a third party could not call for
e\c iition, no trust having been created for the 
creditors of the deceased father and brother. 
Harris v. It hind, xxix., 41*8.

3d. Missing deed—i'.ndenee of execution 
""‘I delivery— Certified copy — Affidavit of

Estop pi 1.1 Act ion uf eject ......it. The
aeiinn was twice tried. Plaintiffs, executors 
of original plaintiff, claimed title under a deed
.......... 8th June, isr,r,. by II McM., deceased,
tin* former owner, conveying the land to his 
!*"ii R. McM., who. on V.itli April. 1 Still, mort- 
Kag'd to the original plaintiff. This mortgage 
bavins been foreclosed, the land was purchased 

il‘" mortgagee at sheriff's sale. At the 
'rial plaintiff’s counsel tendered a copy of 
the lived of INth June. ISTitl, certified to be a 
true copy by the registrar of deeds, and accom

panied by an affidavit of one of the plaintiffs. 
—"That the original deed of which the paper 
writing hereunto annexed, marked A., is a 
copy certified under the hand of the late re
gistrar of deeds, in and for the said County 
of Inverness, is not in my or my co-plaintiff's 
possession, or under our control; and I further 
say that we have inquired for. and lieen un
able to procure the same. I*. McM., a son 
of the original owner, and one of the witnesses 
to the deed, gave evidence. " I went to the 
registry of deeds office, and proved the deed 
from my father. II. McM.. to R. McM., his 
son. It was registered 17th June, iNôli. 1 
took the deed to the registry office and left it 
there. . I am not aware of R.'s know
ledge of the .....I front my father." It. McM.
swore that he never saw the deed and never 
heard of it until a few years before the first 
trial in October. ISSU.- It was agreed that 
plaintiff should become nonsuited with leave 
to move to set the nonsuit aside, ami in case 
the court should think the nonsuit wrong, 
the court to enter a verdict for plaintiff". The 
Supreme Court of Nova Scotia ( Macdonald. 
C.J.. and Rigby. Smith, and XX’eatherbe. .1.1.1, 
were divided, Rigby and XX'eatherbe. J.I.. being 
of opinion that the presumption was that II. 
McM.. the original owner, having signed the 
deed, delivered it to !>., to take to the regis
try office to lie proved and registered; that 
by this registration lie gave notice to all tin- 
world that he had conveyed the land to R.. and 
that there was evidence for a jury : that by his 
conduct in relation to the conveyance to R. he 
had induced the original plaintiff to accept the 
mortgage from R.. believing the title to lie 
vested in R. by virtue of the deed. Therefore 
the defendant, who also claimed through his 
father, was estopped from denying the due exe
cution of the deed. Macdonald, C.J.. and 
Smith. J., were of opinion there was not suffi
cient evidence of the execution of the deed.— 
The Supreme Court of Canada. Held, that 
there was sufficient evidence to establish tIn
due execution and delivery of the deed to It. 
The copy having been received in evidence 
without objection, it was too late to object to 
its admissibility. Strong, J.. débitante. Judg
ment appealed from I 17 X. S. R. 43Si re
versed. and a verdict directed to be entered for 
plaintiff's. McDoncll v. McMaster. 22ml June, 
1885, Cass. Dig. (2 ed.) 240.

37. Translator!/ title—Itona fides—Prescrip
tion—Estoppel.

See Title to Land, 7«5.

38. Construction of deed — Estoppel—Pur- 
chase by fiduciary agent of Crown— I estiny 
of lands in Croira — He vers ion of ordnance

.See ltiiirZAV Canal Lands, 2.
31). Collateral notes — Suit by trustee — Es

toppel—Prescription.
See Thvsth, 5.

lo. Fixtures,

40. Trade fixtures- Chattels — Tools and 
machinery of a "going concern "—Construc
tive annexation—Mortgagor and mortgagee.] 
—The purposes to which premises have Is-en 
applied should be regarded in deciding what 
may have been the object of the annexation 
of moveable articles in permanent structures,

irnm
rt U

M
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with u view to ascertaining, whether or not 
they thereby became fixtures incorporated with 
the freehold, and where articles have been only 
slightly affixed, but in a manner appropriate to 
their use. and shewing an intention of i>er- 
manently affixing them with the object of en
hancing the value of mortgaged premises, or 
of improving their usefulness for the pur
poses to which they have been applied, there 
would lie sufficient ground, in a dispute be 
tween a mortgagor and his mortgagee, for 
concluding that both as to the degree and 
object of the annexation, they became parts of 
the realty. Haygart v. 1 own of Hrampton, 
xxviii., 174.

11. Form.
41. Word* of grant—Conveyance—('nation 

of easement.]—Pi v Strong. ,1. Where the in
tention of the parties is evident from the in
strument. a covenant under seal may enure as 
a grant for the purpose of creating an ease
ment. even although the technical word 
“ grant " is not used as u word of convey
ance. Jfoss v. Hunter, vil., 28!I.

42. Defect in form — Commencement of 
proof in writing.] — Writings under private 
seal which have been signed by the parties, but 
are ineffective on account of defects in form, 
may nevertheless avail as a commencement of 
proof in writing to be supplemented by 
secondary evidence. I See Q. It. 12 S. V. 35U i. 
Powell v H altera, xxviii. 188.

43. Conveyancing in Quebec—Aotarial pro- 
ft**ion — Prevention of fraud — llhhraeg— 
.1 rts. li'fli, ÜôU C. C.

See Notary, 1.
44. Locus régit actum—Lex domicilii—Lex 

rci situ: — Form of instrument* executed 
abroad.

See Will, 40.

12. Married Woman.
45. Mortgage—Married woman — Implied 

covenant — Disclaimer.] — Where a deed of 
lands to a married woman, but which she did 
not sign, contained a recital that as part of 
the consideration the grantee should assume 
and pay off a mortgage debt thereon, and a 
covenant to the same effect with the vendor, 
his executors, administrators and assigns, and 
she took possession of the lands and enjoyed 
the same, and the benefits thereunder, without 
disclaiming or taking steps to free herself from 
the burthen of the title, it must be considered 
that, in assenting to take under the deed, she 
bound herself to the performance of the obliga
tions therein stated to have been undertaken 
upon her liehalf. and an assignee of the cove
nant could enforce it against her separate 
estate. Small v. Thompson, xxviii., 2111.

13. Nullity.
4ti. A ullificd deed — Compromise—Transac

tion—Estoppel—Admission—Evidence.] — A 
deed was entered into by the parties to a suit 
in order to effect a compromise of family dis
putes and prevent litigation, but failed to 
attain its end. and was annulled and set aside

4GS

by order of the court, as lieing in contra 
ventiou of art. 311 t\ C. -Held. affirming tl 
judgment appealed from HI. it. 5 tj. It. i:,s 
(•irouard, ,1.. dissenting, that upon the null 
ticatioii of the deed no allegation contained 
it could sulwist even as an admission 
Duroeher v. Durocher. xxvii., 303.

47. Second conveyance — Xunity — Forum 
grantee in possession.]—The conveyance In ;i 
heir at law of real estate which bad been n 
ready granted by his father during his lifnii, 
is an absolute nullity, and cannot avail dr 
any purposes whatever against the fat le i 
grantee, who is in possession of the lands 
whose title is registered, fSee U. K. 1J s 
O.350j. Powell v. Watters, xxviii., 133.

4S. Substitution—Ha il-a rt ate—Donation- 
Prohibition—Onerous title—I old condition 

See No. 4, ante.

40. Conveyance in fraud of creditors grim 
ally—I nsol Vine y—S im u la ted sale.

See Fraudulent Conveyances, 4.

50. I ndue influence—I al liable consideration 
—Setting aside deed.

See Evidence, 220.

51. Sale by sheriff—Folle enchère — Ucgis 
tration—A ullity.

See Appeal, 304.

52. Huildiny society—Assessments on loan-
—Administrators anil trustees—A ullitii I -
im V. C.

See Builoixu Society, 3.

53. Sale—(lifts in contemplation of death
— Mortal illness of donor — Presumption 
nullity—l ululating circumstance*—Consol , 
lion—Dation en paiement — 711
C. V.

Sec Sale, 80.

54. Assignment for the benefit of credit-• 
—Preferred creditors—Money paid under iom 
able assignment—Liability of ussiynn >in 
lute of Eli:ubetli—Hindering unit dclmnmj 
creditors.

See Assignments, 0.

14. Parol Evidence.
55. Erroneous statement of price oml 

contradiction—Evidence to vary stall uu 1 
deed—False consideration- Admission- I ' 
U\.l C. C.—Art. >dl C. C. P. (old text'.

Sec Evidence. 210.
50. Conveyance to third party- I /< dut' 

form of deed to avail as security- lnili«l-"f 
trust—Statute of Frauds—Parol testim - 

See Specific Performance. 2.
57. Sale to take effect us mortgage l 

testimony.
Sec Evidence, 225.

58. Lost grant — Statute of Frauds- Parol 
evidence.

Sec Title to Land, 28.
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15. Postponement.
."V.t. /<’« nixtrii lair*—Registered deed—Prior- 

itH <1 pit curlier grantee — Pontponcmcat — 
Wipe.]—To postpone n deed which has ac
quired priority over an earlier conveyance by 
registration. actual notice, sufficient to make 

ie conduct of the subséquent purchaser in 
taking and registering his conveyance fraudu
lent. is indispensable, i See 33 X. It. Rep. 
ait».» Acw Brunswick Jig. Co. v. Kelly, 
xxvi., 341.

10. Ratification.
(J(). Seen ml conveyance Ini vcnilor to third 

yurt g—Rati tient ion liy implication Co uncut 
uI first grantee.]- Where the owner of lands 
was present, but took no part in a deed sub
sequently executed by the representative of 
his vendor granting the same lands to a third 
person, the mere fact of his having been pre
mia raises no presumption of acquiescence or 
ratification thereof, t See < J. It. 11! S. C. 350.) 
I’direll v. \\ utters, xxviii., 133.

ill. Execution—Ratification — Discharge — 
Estoppel.

Sec 1 natron and Creditor, 5.

17. Revocation.
iVJ. Title to land—Substitution—Acceptance 

lui institute- Rights of children not get horn 
—Revocation of deed— Prescription — Ilona 
fill's Recital in deal—Presumption.]—A sub
stitution created by a donation inter virus in 
favour of the children of the institute, even 
before they are born, is irrevocable after ac
ceptance i>y their parent : and the law of 
Ijiidioe on the subject, as declared by the Civil 
Voile, is the same as the old law of that 
province in existence before the promulgation 
of the Code. Where an institute has accepted 
a donation creating a substitution in favour 
of his children, his acceptance as institute con
stitutes valid acceptance of the substitution on 
helm If of his children thereafter born to him 
during marriage.—Where the title deed of a 
purchaser of lands bears upon its face re
citals which would have led upon inquiry to 
evidence of the defensibility of his vendor's 
title, lie must be presumed to have been a wage 
ut tin- precarious nature of the title lie was 
purchasing, and prescriptive title cannot after
wards Ik* invoked either by him or those in 
possession under him as holders in good faith 
under tranatatory title. Judgment appealed 
from i(j. R. 5 (J. It. 4U0) reversed. Melodic 
v. Simpson, xxix., 375.

[Leave to appeal to Privy Council refused.]
<13. Title to land—Sheriff's sale—I aeating 

wf« III fund of price paid—Exposure to eric- 
tinn \<fio euIIdietio indebiti — Substitution 
—Entail—Substitution non ouverte—Prior in- 
cimbranee—Discharge by sheriff's sah — Pro- 
ccihin Petition to vacate sheriff's sale.

See Title to Land, (17.

18. Tax Sales.
Vd l.nnd tax sale—Evidence of compliance

iritl, statute—Halifa. 
Healing clauses.

Assessment .let, 1883—

*>'«' Assessment and Taxes, 59.

DELAISSEMENT.

Sec Aran don m ext—Surrender.

DELIVERY.

I. Donatio mortis causa—Delivery to third 
person— Delivery of key.]—To elici t a donatio 
mortis causa delivery to a third person for the 
use of the donee is sufficient provided that 
such third person is not a mere trustee, agent 
or servant of the donor. The assent of the 
donee or even his knowledge of the delivery is 
not requisite. Delivery of the keys of the 
desk containing the property to be donated 
constitutes an actual delivery of such property 
and transfers the possession of the dominiou 
over the same. Walker v. Poster, xxx., jitH).

J. Contract—Sale of goods — “.If " shed — 
'Into" shed or grounds adjacent.]—\ tender 
by II. to supply coal to the Town of (loderich 
pursuant in advertisement thereof contained 
an offer to deliver it " into the coal shed, at 
pumping station or grounds adjacent thereto 
where directed by you.” ( that is by a com
mittee of the council >. The tender was accept
ed and the contract afterwards signed called 
for delivery "at the coal shed." A portion of 
the coal was delivered, without directions from 
the committee, from the vessel on to the dis k, 
about NO feet from the shed and separated 
from it by a road.—Held, reversing the judg
ment of the Court of Appeal, that the coal 
was not delivered " at the coal shed " as agreed 
by the contract signed by the parties which 
was the binding document.—Held, also, that if 
the contract was to Ik* decided by the terms of 
the tender the delivery was not in accordance 
therewith, the place of delivery not being “at 
the pumping station or grounds adjacent 
thereto.” Town of Uoderieh v. Holmes, xxxii., 
211.

3. Carriage of goods — Forwarding by con
necting lines Custody \cgligenci Hill of 
lulling.

Sec Carriers, 0.

4. do oils sold by weight—Damage in posses
sion of vendor—Contract.

Sec Sale, 15.

5. Mortgage—Mining machinery—Registra
tion—Fixture*—Interpretation of terms—Hill 
of sdle—Personal chattels — R. s. A. S. (.> 
si r. i e. ltd, ss. 1, A and 10 ( Bills of Sulci—ÔJ
Met. l.V. «.! c. /. ». / M I I'ki \itm t let)
,/ a (2 t'ict. (*V. 8.) c. ;/. ».

Sec Mortgage, 43.
0. Life insurance — Condition of policy — 

Payment of first premium—Delivery of policy 
—Art. 1333 C. C.

Sec Insurance, Life, 32.

7. Contract by correspondence—Post letter 
—Time limit—Term for delivery—Breach of 
contract— Damages — Counterclaim — Condi
tion precedent—Right of action.

See Contract, 217.
S. Donatio mortis causa—Deposit receipt— 

Cheques and orders—Delivery for beneficiaries 
—Corroboration—Construction of statute.

See Gift. 2.
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î>. Com ni cil ci mint of in mu rail re contract — 

Deliver a of policy — / neonti stability—Operu- 
tain of vomUtions.

See Insurance, Life, 12.

DELICTUM.

See X’EtiUuENt'K—Tort,

DEMOLITION.

1. Trespass — Overhanging roof—Waiver— 
Servitude. | - In nil notion for demolition of mi 
overhanging roof mid to close up windows : 
ll< hi, ihi■ (iirounrd, .1.. following Delorme x. 
Cusson (28 S. It. (ill i that, ns the plaintiff 
mid his auteurs had waived objection in the 
manner in which the toll house had been con
structed and permitted the roof and windows 
to remain there, the demolition could not be 
required at least so long ns the building con
tinued to exist in the condition in which it laid 
been so constructed. Durent x. Quebec Turn 
Pike Hoad Trustees, xxxi., 550.

2. Encroachment—Constructions under mis-
tulr of title—tlooil faith—l nut in on error— 
Démolit ion of works—Accession—Indemnity.

See Title to Land, 130.

3. Overhanging roof — Trespass — Right of 
view—Boundary— II aiver.

See Title to Land, 41.

4. Construction of sidewalk — Trespass — 
Abandon ment of expropriation proa (dings— 
Damages—Itcmoval of works constructed.

Sec Expropriation, 11.

5. Construction of sidewalk — Trespass — 
I In in in/is Removal of wo l:s constructed.

Sec Action, 171.

0. Riparian rights — Injury through con
struction of dams—Remoral o/ obstructions.

See Title to Land, m.

DEMURRER.

1. Appeal—Final judgment — Judynnut on 
demurrer to replication to plca.\- A judg
ment allowing a demurrer to replication to ne 
of several pleas (5 Man. L. It 3341, wilt, h 
does not put mi end to the whole or any par. 
of the action or defence, is not a final judg
ment from which an appeal will lie to the 
Supreme Court of Canada. Shaw v. Canadian 
ratifie Ry. Co., xvi., 703.

2. Judgment in appeal — Superior Court 
affirmed on allowance of demurrer—Final judg
ment — Appeal to Supreme Court —Jurisdic-

Sec Appeal. 101.

3. I’laintiff's demurrer to plea — Decision 
sustaining demurrer—Entry of final judgment 
—Issue on appeal.

See Appeal, 104.

DENONCIATION DE NOUVEL 
OEUVRE.

See Action, 118, 120, 171.

DEPOSIT.

1. Sale of goods by weight — Delivery 
Damage in possession of vendor.

See Sale, 15.

2. Pledge—Deposit with tender—Forfeitur- 
—It reach of contract—Municipal corpora /. 
— Right of uetion — Restitution of thnoi 
pledged.

See 1‘LEDUE, U.

3. Donatio mortis causa—Deposit recti yt 
Chenues and orders—Delivery for bcnt/icim . >■ 
—Corroboration—Construction of statute.

And see Bailment—Vleimie—Trims

DESAVEU.

See 1 lIHAVOWAL.

DESCRIPTION OF LANDS.

Sec Deed—Title to Land.

DEVISE.

1. Forfeiture—Death of testator caused loi 
devisee—Felonious act.

See Criminal Law, 15.

2. Will — (.'oustruction of—Executory de
vise over — - Contingencies —" Dying without 
issue” — Revert—- Dower—Annuity— 1 audi
tions in restraint of marriage.

See Will, 15.

3. Will—Devise to two sons—Devi*■
of one's share—Condition—Context— ' odinl, 

Sec Will, 10.

DISAVOWAL.

1. Attorney — Institutions—Co-d< /■ ml an Is 
—Authority to enter appearance - /<’ ^fini
tion.]— In an action brought in 1800 t <SIMI 
and interest at 12% per cent, against S. I* 
and W. If. amount of a promissi 
signed by them, one copy of the sunmi" - "a- 
served at the domicile of S If. at I lire' 
Hivers, the other defendant. W. I»., i a re
siding in New York. On the return the 
writ, respondent tiled an appearance i- at
torney for both defendants, and pro. linas 
were suspended until 1874. when jud. wa> 
taken, and in December, 1880, upon t1 i—«•* 
of an alias writ of execution, appellai . hav
ing failed in an opposition to judgiiin. 'I n 
petition in disavowal of respondent. 11 
avowed attorney pleaded inter alia that he 
bad been authorized to appear In .. Inter 
signed by S. D., saying : "Be so geo-i as to
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fil-' ni) appearance in tin* cnee to which the 
enclosed has reference, etc.,” and also pleaded 
prescription, ratification and insutticiency of 
tin* allegations of tin* petition of disavowal. 
The petition in disavowal was dismissed— 
Hi Id. reversing the Court of Queen's Bench 
t Que. I, that there was no evidence of author
ity given to respondent or of ratification by 
appellant of respondent's act. and therefore 
the petition in disavowal should lie main
tained. Duwson v. Uuinunt, xx„ 7011.

2. Appearance I'H attorney—W ant of au
thor it y — Opposition il fin d’annuler — .lit*. 
}x{, .)*.), ÔOô C. (’. F.— Waiccr—Estoppel.

See Uitusitiox, 3.

DISCLAIMER.

I/ortguge—M«rried w< 
i a nt.

Sec Married Woman, 4.

Implied con -

DISCRETION.

1. \ppointment of liguidator — Insolvent

See WiXDiXG-vp Act, 8.
.1 ppeal—Jurisdiction order — Default 

to /dead—If. S. ('. e. /•/•>, ss. .i) ( a i and 27 
I!, s. O. c. 'i'i, s. tiô — Ontario Judicature

See Appeal, 11)0.

DISSEISIN.

t'roirn tirant — Disseisin of grantee—Tor- 
lions possession—Statute of Aluintenunee—22 
II’n. I III. c. 9—Estoppel.

Sec Title to Land, 83.

DISTILLERIES.

See Liquor Laws.

• dis- 
a 1»‘

1 l andlord and tenant—It. S. O. ( JSS71 
1 H-t. s JS — Construction of statute— Dis- 
11Hoods of person holding "under" ten- 
nul I lupprl. |—The Ontario Landlord and 
T-imin Act (R. S. U. 1887. c. 143. s. 28». 
••xeiiipfs from distress for rent the property 
"f nil persons except the tenant or persons 
liable. The word “ tenant " includes a sub- 
'"iiiint. assignees of the tenant and any per- 
'"ii in actual occupation under or with eon- 
M‘ia m' the tenant.—Held, reversing the judg- 
|nent of tin* Court of Appeal, that persons let 
inti, possession by a house agent appointed by
........... of a tenant for the sole purpose of
exhibitimr the premises to prospective lessees, 
and without authority to let or grant posses- 
'j"ii of them, were not in occupation “under” 
jl»* said assignees, and their goods were not 
bable to distress. Farewell v. Jameson, xxvi., 
588.

2. Statute of Anne—Attornment hg mort
gagor— Demise not signed—Colourable process 
—Tenant at will—Security for debt.

Sec Landlord and Tenant, 1.
3. Assessment und tares—Ontario .I**>**- 

meat Act It. S. O. | I SSI i e. im—Construc
tion of statute—Arrears of tares—Distress.

Sec Assessment and Taxes, 21.

Sec Judgment — 1‘autitiox—Sheriff—Sta
tute ok Distributions.

DITCHES AND WATERCOURSES.

Sec Drainage—Watercourses.

DIVORCE.

Le* loci—Ler domicilii—Foreign judgment
— Decree in State of \ew York Force in 
Quebec—Submitting to jurisdiction Domi
cile l utliorizntion to sue Art. I ). C. C. /*.
- Arts. 111!. I's. c. C.]—Appeal from a judg
ment rendered by the Court of Queen's Bench 
(appeal side i in Montreal, on the l!»th day 
of September. 1**3, reversing a judgment of 
the Superior Court rendered on the 20th of 
February, 1**2.—The facts of the case may 
he summed up as follows: On the 7th of 
May, 1*71, the appellant and respondent, 
both being domiciled in New York, were mar
ried there without ante-nuptial contract. By 
the law of New York no community of prop
erly is created between persons married there 
without ante-nuptial contract, and the wife 
holds and acquire* property in her own name, 
entirely free from marital control, as if she 
were a feme sole.— Before and at the time 
of her marriage with respondent, appellant 
had a fortune in her own right, amounting 
to $220,770.74, inherited from her father, and 
consisting of cash, bonds, and other moveable 
property. On the 8th Jan., 1*72, appellant 
received this fortune from Iter trustees, and 
placed it in the hands of respondent, who 
administered and controlled it until 2.1th 
8ept., 1*7(1. The respondent kept his domi
cile in New York for about eighteen months 
after the marriage, when lie suddenly re
moved to Montreal, where he established him
self in business, and has resided ever since. 
The appellant, accompanied her husband to 
Canada in 1*72, hut does not appear to have 
actually resided there for much more than a 
year, and has since lived alternately in Paris 
ami New York. In 1 *7(* she demanded the 
return of her securities, and obtained a small 
portion of them, and in February, being then 
resident in the State of New York, instituted 
proceedings for divorce before the Supreme 
Court of New York, on the ground of her 
husband's adultery. The respondent was per
sonally served with process in Montreal, and 
appeared in the suit by attorneys, who. were 
present at every step in the procedure, hut 
filial no plea. In Dec.. 1**1». appellant oh 
taitied a decree of divorce absolute in her 
favour. The effect, according to tin* laws of 
New York, being to dissolve the marriage and 
to place appellant in the same position as if 
she had never been married.—On 20th Aug.. 
1**1. appellant took the present action in the 
Superior Court at Montreal for an account.— 
The chief grounds of defence were : 1st. That
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appellant was still his wife. and. 2nd, that | 
she was not authorized to institute the notion. 
—The Superior Court overruled the pleas, and 
held that the divorce alleged in the déclara
tion was good and valid in the Province of 
Quebec (.*» Leg. News, 71) I : but the Court of 
Queen's Bench ( by a majority of a single 
judge) reversed this judgment, on the ground 
that the alleged divorce had no force in the 
Province of Quebec, and that, consequently, 
the plaintiff, being still the wife of appellant, 
could not institute her proceedings without 
marital or judicial authorization Hi Leg. 
News. .'{2ÎH.—On appeal, Held. Strong, J.. 
dissenting. 1. Per ltitchie. C.J., and Henry 
and Gwynne. JJ., that under the circum
stances the decree obtained by the appellant 
from the Supreme Court of New York should 
have been recognized as valid by the courts 
of the Province of Queliec.—2. Per Fournier. 
Henry and Gwynne. .1.1.. that it was not 
necessary for the npi>ellnnt. a foreigner, to 
obtain the authorization required by arts. 170 
or 17S, C. C. in order to sue as, in Iter own 
country, such authorization was not neces
sary: art. 14 C. C. P.—Per Ritchie. C.J. 
The evidence established that the plaintiff had 
a sufficient residence in New York to enable 
her to obtain under tin law of New York a 
valid divorce there, and that she did in accord
ance with that law without fraud or collusion, 
obtain such divorce from a court competent 
to pronounce it: that if the question of juris
diction turns on the question of the husband's 
domicile, the burthen was on the husband of 
shewing that he had actually changed his 
domicile animo et de facto. Having been cited 
before the court of New York, appeared in the 
suit and submitted to and not disputed the 
jurisdiction of the court, the legitimate pre
sumption against him was that lie had not 
changed his domicile animo et tie facto. 
That independent of any question of domi
cile. having appeared, submitted to and not 
questioned tin* jurisdiction, he was hound by 
the decree and should not be allowed to affirm 
that the court had no jurisdiction to pro
nounce it. and to claim that the marriage dis
solved in New York in a proceeding to which 
he was an unobjecting party, and which he 
had never before questioned, was subsisting 
in Queliec.

Strong, J.. dissenting. Was of opinion 
that as regards the question as to the 
validity of the divorce, (lie Court of Queen’s 
Bench was perfectly right. — As regards 
the other question, one peculiar to French 
law. that as to the plaintiff’s right to 
institute and maintain the action without the 
authorization of justice, front the best con
sideration he had been able to give the point 
In* was of opinion the court below was right 
in that also. Appeal allowed with costs.
S terrun v. I-'ink. Cass. Dig. (2 ed. » 233.

| For judgments of Fournier. Gwynne, and 
Henry, JJ., see .8 Legal News. pp. 42. 33.]

DOMESTIC TRIBUNAL.

1. Discipline — Advocate — Juriadietion— 
Procedure—Powers.

See Bah. 1.
2. Decision of domestic tribunal—Confer

ence of McthodM Church—Church discipline.
fire Appeal. 138.

DOMICILE.
1. Marriage I turn—. I et of marriage—r 

status—Arts. ti.l. ti.j. 7». SO, SI. 83 C. c 
Legal eommunitg.]—About 1822, XV. i-.u 
to Canada anil was employed as a shantyin ih 
on the Bounce hère, in Vpper Canada In 
1827 he got out timber for himself, and in 
1828. while in Quebec, where he was in in
habit of going every summer with rafi- 
timber, he was married in September to it. 
widow of McM., in his lifetime of Vpper c 
ada. and shortly after his marriage ret urn* -1 
to the Bonnet-hère to carry on lumbering < 
orations there as formerly, and on his wax 
left his wife and her daughter in the n--i_ 
hourhood of Aylmer. * in Lower Canada. In 
the winter he came down for her and brought 
her to his home on the Bonnechère and Ii\••<! 
there for ten or twelve years and ncunir- 
considerable wealth. XX-. declared in the 
sence of the priest who performed the < • 1 • 
molly that he was a journalier tie la I ,//. 
th ()ucbcc, and he was so described in tie . •■! 
tilicate of marriage, (j. having died xviilm 
a will. XX'. married again, and by his will 
his property to Ins second wife, the appel In- 
The respondents claimed there was coma 
it.v of property between Q.. their grandim-ii 
and XX". according to the laws of Lower f 
ada. and demanded their share of it in rig 1 
of heirship. The appellant disputed 1 iis 
claim, contending there was no communitx 
Ih hi. reversing the judgment appealed 
l XI. L. It. 2 Q. B. 1131. Fournier and I 

cherenu. JJ., dissenting, that the facts m 
present case were not sufficient to prove ih,u 
XX*. had acquired a domicile in the 1'rox in- 
Queliec at the time of his marriage: that 
certificate (acte île mariage 1 has only r» -1 n 
lion to residence in connection with main 
monial domicile, and therefore has relation 1 - 
the ceremony of marriage and its 
alone, and not to domicile in reference to 1 In
civil status of the parties. Wailsirorth 
McCord, xii., 4titJ.

(The Privy Council affirmed this judge ; t 
14 App. Cas. ($31.]

2. Municipal assessment — Domicil 
Change of domicile—Intention -ÔU I i< 1 -7
(A"./Li]—By the St. Joint City Assessin-iit 
Act 168 Viet. c. 01) a. 2 " for 1 he 1 
of assessment any person having his lirni --r 
domicile, or carrying on business, or Ini'mg 
any office or place of business or any op
tion, employment or profession, within t lu» 
city of Saint John, shall be deemed 
an inhabitant and resident of the said -m" 
J. carried on business in St. John ns a hr ' r 
tip to 1803 when lie sold the brewery in -luve 
of his sons and conveyed his house and mi 
titre to his adult children in trust for ili-mi 
all. He then went to New York « 
carried on the business of buying and ling 
stocks and securities having offices I'm -mil 
business and living at a hotel paying -r n 
room in the latter only when occupied I'liv
ing the next four years he spent aim '--iir 
months in each at St. John visiting I - nil 
dren and taking recreation. He had 1 n-i 
ness interests there but attended m---i ' > "t‘ 
the directors of the Bank of New Bn -vi'k 
during his yearly visits, lie was m-v r per
sonally taxed in New York and look pun 
in municipal matters there. Being --«sed 
in 1887 on personal property in St. .I"!m In- 
appealed against the assessment unsiii - - mlly 
and then applied for a writ of certioraii "itli 
a view to having it quashed. Held. r. -1 singAnd $cc Cuvitcii—Notary.
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th<> judgment of the Supreme Court of New 
Brunswick, that as there had been a long 
continued actual residence by J. in New York, 
and as on his appeal against the assessment, 
lie had avowed his bond fide intention of mak
ing it his home permanently, or at least for 
an indelinite time, and his determination not 
to return to St. John to reside, he had acquir
ed a new home or domicile and that in St John 
had been abandoned within the meaning of 
the Act. Junes v. City of St. John, xxx., 122.

3. Election of domicile—Contract by cor
respondence—Acceptance — Mail iny — Indi
cation of place of payment—Delivery of floods 
sold—Cause of action—Jurisdiction—Art. X>, 
C. C.—Cost Office Act.]—Art. 85, C. ('.. ns 
amended by 52 Viet. c. 48 (Que), providing 
that indication of a place of payment in any 
note or writing should he equivalent to'elec
tion of domicile at the place so indicated, re
quires that such place should be actually de
signated in the contract.—An offer was made 
by letter dated and mailed at Quebec, defend
ant’s acceptance being by letter dated and
mailed at Toronto. In a suit upon the con
tract in the Superior Court at Quebec, de
fendant ( served suhstitutionally I. opposed a 
judgment against him by default by petition 
in revocation of judgment, first by prelimin
ary exception to the jurisdiction of the court 
over the cause of action and then, as inci
dental plaintiff, making a cross-demand for
damages to he set off against plaintiffs’ claim. 
—Held, that in the Province of Quebec, as in 
the rest of Canada, in negotiations carried on 
In correspondence, it is not necessary for the 
completion of the cont ract that I lie letter 
accepting an offer should have actually 
reached the party making it, hut the mailing 
in the general post office of such letter com
pletes the contract, subject, however, to re
vocation of the offer by the part) making it 
before receipt by him of such letter of ac
ceptance. t nderwood v. Maguire I < j. It. li
(). H. -37) overruled. (Q. it. 10 S. C. 22, 
reversed i. Mayann v. Auyer. xxxi., 180.

I. Inhabitant of St. John, N.B.—Taxes on 
in P's property—Income tax—Imprisonment 
—Damages.

See Assessment and Taxes, 29.

<i. Establishment of domicile — Change of 
domicile- Foreign dirorec — Decree in A'cic 
York- Force in Quebec—Jurisdiction of for- 
'«jn court—Lex loci—Lex domicilii—Author- 
nation tu sue.

See Divorce.

DOMAINE DIRECT.

Sec Title to Land

DOMAINE UTILE.

See Title to Land.

dominion arbitrators.

Accounts of the Province of Canada—Com- 
non school funds and lauds—Administration 
"H Dntiirio—/{emitting price of lands sold—

Default in collections — Withholding lands 
from sah —-Uncollected balances—j urisilietion 
of Dominion arbitrators.]—By the submission 
of loth April. 1890, amongst other matters 
submitted to the Dominion arbitrators were 
the following : "(/if The ascertainment and 
determination of the principal of the common 
school fund, the rate of interest which would 
be allowed on such fund, and the method of 
computing such interest. (/) In the ascer
tainment of the amount of the principal of the 
said common school fund, the arbitrators are 
to take into consideration not only the sum 
now held by the (iovernment of the Dominion 
of Canada, but also the amount for which 
Ontario is liable, and also the value of the 
school lands which have not yet been sold.” 
The Province of Quebec claimed that Ontario 
was liable < 1 i for the purchase money of 
lands sold which may have been remitted by 
the Province of Ontario to the purchasers ; 
< 21 for purchase moneys which might, if due 
diligence had been used, have been collected 
from the purchasers by Ontario, but which, 
owing to the neglect and default of the pro
vincial officers, have not been collected but 
have been lost ; (3) for lands which might 
have been sold but have not been sold, and 
iti for all uncollected balances of purchase 
money. Held. (»wynne, .1.. dissenting, that 
the Dominion arbitrators have jurisdiction, 
under the submission, to hear and adjudicate 
upon tlie claims so made by the Province of 
Quebec. The Prorinct of Quebec v. The 
Province of Ontario and the Dominion of 
fnnailu. In re Common School Fund and 
Lands, xxxi., 510.

DOMINION LANDS.

See Crown.

DONATION.

1. Uevoeation — Fraud—Arts. Slid. 103} 
P. C. — Marriage contract — Insolvency of 
donor—Evidence.] — T. purchased lands in 
1870 from L. for .$12.350, of which $3.789 
was paid in cash, the balance being secured 
by hypothec on the lands. In June, 1879, 
a daughter of T. was married to .1. K.. and 
on the contract of marriage T. made a dona
tion to her of property of considerable value,
and remained with no other than the mort
gaged property.—In July, 1881. L. brought an 
action to set aside the gift claiming that the 
property sold had so depreciated in value ns 
to he insufficient to cover the balance secured 
only by the property so sold, that the gift 
had reduced T. to a state of insolvency, and 
had been made in fraud of L„ and that at the 
time of the gift T. was notoriously insolvent. 
—The only evidence of the value of the pro
perty still hold by T. at the date of the dona
tion. was that of an auctioneer as to value in 
November, 1881, and that of a real estate 
agent, who did not know the condition of 
the property two years before, but stated that 
it was not worth more than $(i.<MNt in Novem
ber. 1881. adding that he considered property 
better than it was two years before, although 
very little changed in price. Held, reversing 
the judgment appealed from (3 Dor. Q B. 
247i, that in order to obtain the revocation 
of the gift, it was incumbent on the plaintiffs 
to prove the insolvency or déconfiture of the
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donor nt the time of the donation, and that 
there xvns no proof in this ease sufficient to 
phew that tin- property remaining to the 
donor at the date of his donation was inade
quate to pry the hypothecary claims with 
which it was charged. Treaeey v. Liggett, ix., 
441.

*2. Donatio mortis causa — Delivery to 
tliiril in non—Delivery of kin.} To effect a 
donatio mortis causd delivery to a third per
son for tlie use of the donee is sufficient pro
vided that such third person is not a mere 
trustee, agent, or servant of the donor. The 
assent of the donee or even his knowledge of 
the delivery is not requisite.—Delivery of the 
keys of the desk containing the property to 
he donated constitutes an actual delivery of 
such property and transfers the possession of 
and dominion over the same. Walker v. 
Foster, xxx., 299.

3. Donatio mortis rausd—Matification hy 
Kill Seisin — Douaient of legary—Sale of 
land—Charlies -Action hypothécaire.} — On 
appeal the Supreme Court affirmed the judg
ment of the Court of Queen’s Bench < Q. II. 
H Q. B. ."111. in an hypothecary action by 
which it xvns also asked that a discharge by 
executors should be set aside. < sold land 
to A. XV. M. and C. B. M. for $100,000 se
cured hv privilege of bailleur dr fonds, of 
which $."0.000 was payable to respondent 
after vendor's death. 0. afterwards by his 
will ratified the donation and delegation of 
payment. A. XX". M. and C. 1$. M. being named 
ns testamentary executors. The1 C. C. Co. 
acquired the land assuming the obligation of 
paying this $00,000. The executors discharg
ed the debt and the hypothec by which it xvns 
secured. It xvns held by the court below, 
that, even if the delegation xvere null on ac
count of the donatio mortis causa by arte 
nitre rifs, the will validated it and the credit 
passed to the respondent with all its acces
sories including the hypothec and special pri
vilege of haillcur dr fonds, and further, as 
the executors xvere seised only for the execu
tion of the will, and there xvns no necessity 
to use this credit to pay debts of the succes
sion. they had po power to grant the dis
charge. Consumers Cordage Co. v. Con-

4. Interdirtion — Donation hi/ interdict—
Sheriff's sole Warrant!!—Arts. V/tu, 21 Hi
C.C.]- Her Taschereau. .1. Neither the ven
dor nor his heirs, who have renounced the 
succession, nor his universal donees, who have 
accepted the donation, can on any ground 
whatever, attack a title for which the vendor 
has given warranty. Mousseau v. Hurlaml, 
xxxii., 541.

5. Ifeiiistration — Subsequent deed—Arts. 
SUii. J i!H C. C.

See Dation en Paiement, 1.

15. Sale—(lifts in eontemillation of death— 
Mortal illness of donor— presumption of nul- 
litH—Validaiinq circumstances — Dation en 
paiement—Arts. 702. HSU C. C.

See Sale, 815.

7. Ma il traps — Expropriation — Title to 
lands- Propriétaires par indivis— Plans, sur
reys. hooks of reference—Estoppel—Satisfac
tion of condition as to the indemnity—Appli

cation of statute—Registry lairs—Constnn 
tion of agreement.

See Railways, 32.
8. Title to land—Substitution—Mernrut 

of deed — I nborn children—Recitals-* Pm 
sumption.

i). Marriage contract—Property rrelndnl 
Subsequent acquisition Don mutuel /.*. 
a lion for value —Death of husband—Might 
widow to possession.

Sec Married Woman, 2.
10. Marriage covenant — l ni versai com 

m a n it y—Registry la irs.
See Marriage Laws, 2.

And see Gift.

DOWER.

3. Interdiction — Authorization by in hi 
dieted husband—Sheriff's sah—Registry Inn 
—Warranty — Succession—Renunciation 
Donation by interdict. |—The registration of 
a notice to charge lands with customsv 
dower must, on pain of nullity, he ac<-..n 
panied by a certificate of the marriage in r> 
sped of which the doxver is claimed and nm-i 
also contain a description sufficient to idem u 
the lands sought to be affected.—A sale by lli. 
sheriff against a debtor in possession of an 
immoveable under apparent title discharge- 
the property from customary dower xvlmh 
has not been effectively preserved by regisira 
tion validly made under the provisions ■ f 
art. 21H5 of the Civil Code.—Scnibb. ; i 
voluntary interdiction, even prior to the p 
mulgation of the Civil Code of Loxver C.ui 
was an absolute nullity and that the autlmri 
/ation to a married xvoman to bar her dower 
is not invalidated by the fact that her Inis 
band had been so interdicted at the time ,f 
such authorization. Mousseau v. Hurlnml. 
xxxii., 541.

2. Construction of Will—Executory </■ «V
over—Contingencies—" Dying without i....
—** Me vert”—Annuity—Election by nub 
Devolution of Estates Act. J/!) Viet. I" i r. 
22—Conditions in restraint of marrmm 
" The Wills Art of Ontario," M. S. O. it"'»
c. ltd), ». jo.

Sec Will, 15.
And see Marriage Laws.

DRAINAGE.

1. Defective award—Petition for e ■ 1 ■ 
Initiating municipality—Adjoining 
polity—Report—Termini not defined ! "ml* 
benefited—Assessments in adjoining ' '
polity.\—Under the drainage clause- die 
Municipal Act a by-law xvns passed i die 
Township of Chatham founded on the r i in 
plans, and specifications of a surveyor, mule 
with a view of drainage of lands tint 
township. The by-law set out that the péti
tion had been signed by a majority m die 
ratepayers of the township to be heimlitwl 
by the work and recited the report. I" "Inch 

I it appeared that to obtain sufficient fall it
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was necessary to continue the drain into the 
adjoining Township of I lover. The surveyor 
assessed certain lots and roads in Dover, and 
also the town line between Dover and Chat
ham, for part of the cost as for benefit. The 
Township of Dover appealed from this report 
under 4(i Viet. c. IS. s. 582. on the grounds 
that a majority of the owners of property to 
be benefited had not petitioned for the works 
as required by the statute; that no proper 
reports, plans, specifications, assessments, and 
estimates had been made and served : that 
neither the Council of Chatham nor the sur
veyor had power to assess or charge the lands 
in Dover for the purposes stated in the report 
and by-law ; that the report did not specify 
any facts to shew that thr Council of Chat
ham or their surveyor had authority to assess 
tlie lots or roads in Dover for any port of 
the cost of the proposed work : that the as
sessment upon lots and roads in Dover was 
much too high in proportion to any benefit 
to be derived: that no assessment whatever 
should be made on lands or roads in Dover 
as the works would, in fact, he an injury 
thereto; and that the report did not suffi
ciently specify the beginning and end of the 
work, nor the manner in which Dover was to 
he lienefitcd.—Three arbitrators were appoint
ed under the Act who all agreed that Dover 
would be benefited by the work, but R. F., 
one of the arbitrators, thought $500 should 
be taken off the town line, and XX’. D. another 
arbitrator, held that, while the bulk sum as
sessed was not too great, the assessment on 
the respective lands and roads and parts 
thereof should be varied, but that this was a 
matter for the Court of Revision. A memo
randum to this effect was signed by XV. D. 
and A. E., the third arbitrator, at the foot 
of which It. F. signed a memorandum that he 
dissented and declined to be present at the ad
journed meeting to sign the award “if in ac
cordance with the above memoranda.” XX\ D. 
and A. E. met and signed an award confirm
ing the assessment on the lands and roads in 
Dover, and on the town line made by the 
surveyor, and dismissing the appeal for the 
reason that the grounds mentioned had not 
been sustained.—The Queen's Bench Division 
set aside this award for want of concurring 
minds in the arbitrators, and defect in the 
report not specifying the beginning and end 
of the works (5 O. R. 525). This judgment 
wns sustained on appeal (Il Ont. App. R. 
248. i On appeal to the Supreme Court of 
Canada:—Held, Ritchie, C.J., dissenting, that 
the award should have been set aside upon 
the ground that it wns not shewn that the 
petition was signed by a majority of the 
owners of the property to be benefited, so as 
t" give the corporation of Chatham jurisdic
tion to enter Dover and do work therein.— 
That the arbitrators should have adjudicated 
upon the merits of the appeal against the 
several assessments on the lots and roads ns- 
sesswl. as their award was. by ss. 400 & 404 
of 4ti Viet. c. 18. made final, subject to appeal 
only to the High Court of Judicature, and it 

: a matter tor the Court <>f Revision 
to deal with:—also that the award wns had 
because it professed to he a final adjudication 
against Dover upon all the grounds of appeal 
stated in the notice, and charged every lot

11 i so assessed with the precise amount 
assess,.,| upon them respectively, although, by 
a minute of the arbitrators who signed the 
award, it appeared that they refused to ren
der any award upon such point and expressed 
their intention to submit to the Court of Re- 

s. c. D—10

vision.—Further, that the arbitrators should 
have allowed the appeal against the assess
ment, and their award should have been set 
aside on the merits. Iiecause the evidence 
failed to shew any benefit to the lots or roads 
in Dover which were assessed, but actually 
shewed that the surveyor did not assess them 
for benefit from the works, but for reasons 
which were not sufficient under the statute, 
and did not warrant the assessment. To ten ship 
of t'hatlinm ami Xorth lion v. Toicnshii> of 
Dover Kant and ll'cef, xii., 321.

2. Aegligcncc—Injuring liability—Arbitra
tion—Right of action — A’otier of action— 
Mandamus—Discretion of council— Mainten
ance ji ml repair.]—By s. 483 of R. S. <>.
( 18871 c. 1*4. owners of private lands in
jured by drainage works are to be indemnified, 
contested claims to lie determined by arbitra
tion. ID Id, that it is only when the net causing 
the injury can lie justified as the exercise of 
a statutory power, that the party injured 
must seek his redress in the mode provided 
by the statute; the right of action at common 
law in other cases has not been taken away 
by the statute.—Held, also, that under s. 509 
of the same Act. the municipal council, on a 
petition for drainage, has a discretion to exer
cise in regard to the adoption, rejection, or 
modification of any scheme proposed by the 
engineer or surveyor : and. if adopted." it is 
not relieved from liability for injuries caused 
by any defect therein or in the construction 
of the work or from the necessity to provide 
a proper outlet for the drain when made 
thereunder.—In pursuance of a petition and 
surveyor’s report, a municipality constructed 
drains which flowed into others formerly in 
use and. which not having the capacity to 
carry off the additional volume of water, be
came overcharged and flooded the lands ad
joining. Held, that the municipality was 
guilty of neglect of the duty imposed by the 
Act to preserve, maintain, and keep the 
drains in repair, and were liable in an action 
for (lainages so caused to the lands. Held, 
per Strong and Gw.vnne. .1.1, ( Ritchie and 
Patterson. J.T., contra), that the drains caus
ing the injury being wholly within tin» limits 
of the initiating municipality, and not liene- 
fiting the lands in an adjoining municipality, 
did not come under the provisions of s. 583 
of the Act. and an owner of injured lands 
was not entitled to a mandamus under that 
section.—Per Ritchie, C.J.. and Patterson, J., 
s. 583 applied to said drains, but a manda in us 
could not issue for want of the notice required 
thereby.—Per Strong and Gw.vnne. J.T., that 
though the owner wns not entitled to the sta
tutory mandamus it could he granted under 
the Ontario Judicature Act. Williams v. 
Township of Raleigh, xxi., 103.

Note.—The judgment appealed from was 
reversed and set aside, the judgment of the 
Chancery Division of the High Court of Jus
tice varied by striking out directions that de
fendants should repair and maintain the em
bankment of “Drain No. 1." remove the em
bankment of the “Bell Drain.” stop the over
charging of “Drain No. 1." make a sufficient 
outlet for waters brought into it bv subse
quently constructed drains to avoid the over
flowing of plaintiff's lands and postponing 
the issue of mandamus till defendants could 
make the necessary improvements. As so 
varied the Divisional Court judgment wns re-

3. Ontario Municipal Act—R. ft. O. ( Î887)
1 c. IR.'f, s. 583—yon-completion—Mandamus—
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Maintenance and repair — Flooding lands— 
Damage* — Mentoring road*.] — Under the 
drainage provision» of the Municipal Act. It. 
S. O. ( 1S871 c. 184. respondent undertook 
the construction of a drain along the town 
line between Chatham and Sombra, hut the 
work was not fully completed according to 
the plans and s|>eeiiientions. and owing to its 
imperfect condition the drain overflowed and 
Howled the adjoining lands of M. who joined 
in an action against the township, alleging 
that tlie effect of the work on the drain 
was to stop up the outlets to other drains in 
Sombra, back the waters thereof and Howl 
roads and lands in the township, and they 
asked an injunction to restrain Chatham from 
so interfering with existing drains and man
damus to compel the completion of the drain 
so undertaken as well as damages for the in
jury to M.'s land and other land in Sombra. 
Jleld, affirming the judgment appealed from 
(18 Out. App. It. 252). that M. was entitled 
to damages, and reversing it, Taschereau. J.. 
dissenting, and Patterson, J., hesitating, that 
the Township of Sombra was entitled to a 
mandamus, hut the original decree should be 
varied by striking out the direction that the 
work should he done at the cost of the Town
ship of Chatham, it not being proved that the 
original assessment was sufficient. Jleld, per 
Kitchie, C.J., Strong and U Wynne. J.Ï., that 
s. 583 of the Municipal Act providing for 
mandamus to compel the making of repairs 
to preserve and maintain a drain docs not ap
ply to this case in which the drain was never 
fully made and completed, hut that the Town
ship of Sombra was entitled to a mandamus 
under Ont. Jud. Act. It. S. O. 11S871 e. 44. 
Jleld, further, that the Hooding of lands was 
not an injury for which the Township of 
Sombra could obtain damages, even though a 
general nuisance was occasioned. The only 
pecuniary compensation to which Sombra was 
entitled was the cost of repairing and restor
ing roads washed away.—/Vr Patterson, J. 
It might he preferable to leave the judgment 
appealed from undisturbed and allow the ap
pellant to work out its remedy under s. 583 
of the Municipal Act. Township of Sombra 
v. Township of Chatham, xxi., 305.

4. By-law*—Drainage Act — Petition for 
drain—Withdrawal of name from—Improper 
construction.]—The action was brought by 
Gibson to have a by-law of the corporation 
quashed, or. in the alternative, for damages 
for injury to his property, resulting from im
proper construction and want of repair of a 
drain made under said by-law. The ground 
upon which said by-law was attacked was 
that the plaintiff had withdrawn from the 
petition and there were not sufficient names 
nu it without him.— Th" trial judge held that 
plaintiff had not withdrawn from the peti
tion. and refused to quash the by-law. He 
also held that plaintiff had failed to prove his 
allegations in the statement of claim on which 
liis right to damages was founded. The Di
visional Court reversed this decision on the 
first ground, and held the by-law invalid. 
The Court of Appeal for Ontario (21 Ont. 
App. It. 504) restored the original judgment. 
—The Supreme Court of Canada affirmed the 
judgment appealed from and dismissed the 
appeal with costs. Hibson v. Township of 
S'orth Easthopc, xxiv., 707.

5. A sessment—Intermunieipal obligations 
—Initiation and contributions—By-law—On

tario Drainage Act, 1873—31! Viet. c. 38 (O.i 
—SO Viet. e. 39 ( O.)—K. S. O. ( 18871 , 
IS)—Ont Mu». Act. 1892—5.5 Viet .
(O.) 1—The provisions of the Ontario Mm 
cipal Act (55 Viet. c. 42. s. 500). that if n 
drain constructed in one municipality is u-"i 
as an outlet, or will provide an outlet for tIn- 
water of lands of another, the lands in il 
latter so benefited may he assessed for tie r 
proportion of the cost, applies only to drain 
properly so called, and does not include orii;i 
mil watercourses which have been deepened -i 
enlarged. — If a municipality constructing 
such a drain has passed a by-law purport _ 
to assess lands in an adjoining municipali , 
for contribution to the cost, a person wIi<m- 
lands might appear to he affected thereby, a 
by any by-law of the adjoining municipal ! 
proposing to levy contributions toward th' 
cost of such works, would he entitled to him' 
such other municipality restrained from puss 
ing a contributory by-law. or taking any steps 
towards that end, by an action brought bcP.re 
the passing of such contributory by-law. 
Broughton- v. Urey and Fima, xxvii., 4! 15

fi. Ditches and Watercourses Act. /v<j 
(Ont.)—Owner of land—Declaration of ou» 
ership—Award—Defects — Validating annul

.77 I ict. <■ .7.7 Ô8 Viet. e. ( Ont. I I \ 
lessee of land with an option to purchase i *■.. 
fee is not an owner who can initiate pr,. 
ceedings for construction of a ditch under The 
Ditches and Watercourses Act. 181)4. of t in 
tario. Township of Osgoode v. York 124 
Can. S. C. It. 282) followed.—If the inii c 
ing party is not really an owner the tiling 
of a declaration of ownership under the Vi 
will not confer jurisdiction.—Section 21 of 
the Act, which provides that an award tIn re 
under, after expiration of the time for appeal 
ing to the judge, or after it is affirmed m. ap
peal, shall be binding notwithstanding any 
defects in form or substance either in the 
award or any of the proceedings, does not 
validate an award or proceedings where the 
party initiating the latter is not an owner 
Township of McKillop v. Township of Logan, 
xxix., 702.

7. Improvement of natural watereoursi - 
Artificial watercourses — Embankment— 
Dykes—"The Drainage Art, 189) " 77 lief. 
e. ôti (Ont.)—"The Ontario Drainagi I < f. 
1873 "—"The Municipal Drainage Aid bf" 
—3li Viet. v. 39 — 30 Viet. c. )8 I(hit 1 
“ Benefit ” assessment—“ Injuring liability 
—“Outlet liability” — Assessment of rihl 
lands—Construction of statute.] — Tie On
tario Act. 57 Viet. c. 5(1, has not abrogated 
the fundamental principle underlying tin pro
visions of the previous Acts of the legi-1 mire 
respecting the powers of municipal instiiti 
tiens as to assessments for the impro neiit 
of particular lands at the cost of the owners 
which rests on the maxim qui sentit - ••>»»,■ 
dam sentire débet et onus—Lands from which 
no water is caused to flow by artificial ' ins 
into a drain having its outlet in another 
municipality than that in which if wn niti- 
ated cannot be assessed for “ outlet liability" 
under said Act.—Where a drainage 
itinted in a higher municipality, ohm an 
outlet in a lower municipality, the ass. nient 
for “ outlet liability" therein is limited m the 
cost of the work at such outlet.- - Every . -em
inent. whether for “ injuring liability " nr far 
" outlet liability " must be made upon 1 wid
en) tion of (lie special circumstances each
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particular caw* and restricted to the mode 
prescribed by the Act. In every case there 
must be apparent water which is caused to 
lloxv by an artificial channel from the lands 
to be assessed into the drainage work or upon 
other lands u> their injury, which water is to 
be carried off by the proposed drainage work.
- Assessment for " benefit ” under the Act 
must have reference to the additional facilities 
afforded by the proposed drainage work for 
the drainage of all lands within the area of 
the proposed work, and may vary according 
to difference of elevation of the respective lots, 
the quantity of water to be drained from 
each, their distances from the work and other 
like circumstances.—Section Tà of that Act 
only authorizes an assessment for repair and 
maintenance of an artificially constructed 
drain. The cost of widening and deepening 
a natural watercourse for the purpose of 
draining lands is not assessable upon particu
lar lands under said s. 7Û, but must constitute 
a charge upon the general funds of the muni
cipality.—in the present case, the scheme 
proposed was mainly for the reclamation of 
drowned lands in a township on a lower level 
than that of the initiating municipality, and 
such works are not drainage works within the 
meaning of said s. 7Ô for which assessments 
can be levied thereunder, nor are they works 
by which the lands in the higher township 
vim lie said to have been benefited. Sutlicr- 
liutil.Innai Vo. v. Township of Hum neg, xxx.. 
4UÔ.

S. Contract — Drainage — Intel-municipal 
works—Damages— Uuuranicc — Continuing 
liability.]—The City of Montreal, having a 
sewer sufficient for all its purposes within its 
limits and through lands lying on a lower 
level than those of the adjoining municipali
ties of Ste. Cuuégonde, St. Henri, and West- 
mount, entered into an agreement in writing 
with Ste. Cuuégonde by which the last named 
city was permitted to connect its sewers with 
the Montreal sewer in question for drainage 
purposes, and by the same agreement, the 
City of Montreal consented that the City of 
Ste. Cuuégonde should allow the two other 
municipalities to make connections with its 
sewers, so connected, in such a manner that 
waters coming from such three higher muni
cipalities should be drained through the Mon- 
tn sewer. The privilege was granted on 
condition that the connection with the Mon
treal sewer should be made by Kie. Cuuégonde 
at its own cost and to the entire satisfaction 
of the Montreal engineers; that Ste. Cuné- 
gonde should guarantee Montreal against all 
"damages which might result whether from 
the connection of said sewers or works neces
sity ” in connection therewith, as well to the 
City of Montreal as to other persons or cor
porations. and Ste. Cuuégonde bound itself 
to pay and reimburse to the said City of 
Montreal all sums of money that the latter 
might be " called upon and condemned to pay 
on account of such damages and the costs re
sulting therefrom." In case of the Montreal 
sower liecoming insufficient, and its capacity 
requiring to be increased, or a new sewer con
structed, it was provided that Ste. Cuuégonde 
should contribute proportionately to the cost 
of constructing the new work’s. The Ste. 
Cuuégonde sewer was accordingly connected, 
mid the other municipalities, upon entering 
into <Mnilar agreements with the city of Ste. 
I unegonde. were permitted by Ste. Cuné- 
noml. i.i make connections with its sewers 
whereby their lands were also drained through
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the Montreal sewer, the agreements of the 
two last municipalities binding them as the 
arrière-garants, respectively, of the City of 
Ste. Cuuégonde. In an action by the City 
of Montreal to recover from Ste. Cuuégonde 
damages which it had been compelled to pay 
for the flooding of cellars by waters from the 
sewer in question, the arrière-garants were 
made parties by the principal defendant on 
demands in warranty :—IIeld, that the guar
antee in question bound the several higher 
municipalities for all damages resulting not 
only from the act of making the actual con
nection of the sewers, but also for damages 
that might be subsequently occasioned from 
time to time on account of the user by them 
of the Montreal sewer for drainage purposes. 
Held, also, that, as the City of Montreal had 
not obliged itself to construct additional or 
new works within any fixed time in case of 
insufficiency, the adjoining municipalities 
were not relieved from any of their liabilities 
on account of postponement of construction 
of such works by the City of Montreal. Ih Id. 
further, that the judgment awarding damages 
against the City of Montreal being a matter 
between third parties and not res judicata 
against the other municipal corporations in
terested, the said City of Montreal was only 
entitled to recover by its suit against Ste 
Cuuégonde. such damages as might be shewn 
to have resulted from the connection and user 
of the sewers under the agreement: that the 
City of Montreal, when sued, was not obliged 
to summon its warrantor into the action for 
damages, but could, after condemnation, re
cover such damages by separate action under 
the contract ; that it was not. by the terms of 
the contract, a condition precedent to action 
by the City of Montreal, that it should first 
submit to a judicial condemnation in liquida
tion of such damages ; and that, as between 
the City of Ste. Cuuégonde and the arrière- 
garants. their contracts bound them, respet 
tively, to pay such damages, with interest 
and costs in proportion to the areas drained * 
by them respectively into the Montreal sewer. 
('itg of Montreal v. City of Ste. ('unegonde; 
City of Ste. Cuuégonde v. Vita of St. Henri; 
<Citg of Ste. Cuuégonde v. Town of West- 
mount, xxxii., 13Ô.

0. Intel-municipal works—Removal of ob
struction—Municipal Act, 1883, s. 070 ( Ont. i 
Municipal Amendment Act, I88ti, s. 23—Re
port of engineer.]—In 1884 a petition was 
presented to the council of Elizabethtown 
asking for the removal of a dam and other 
obstructions to Mud Creek into which the 
drainage of the township and of Augusta 
adjoining emptied. The council had the 
creek examined by an engineer who presented 
a report with plans and estimates of the 
work to be done and an estimate of the cost 
and proportion of benefit to the respective 
lots in each township. The council then 
passed a by-law authorizing the work to be 
done which was afterwards set aside on the 
ground that the removal of an artificial ob
struction was not contemplated by the law 
then in force, s. ô7<> of the Municipal Act. 
188:1. In 1880 the Act was amended and a 
fresh petition was presented to the council of 
Elizabethtown which again instructed the en
gineer to examine the creek and report. The 
engineer did not again examine it l its condi
tion had not changed in the interval) but pre
sented to the council his former report, plans, 
specifications and assessments, and another

it;
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by-law was passed by which tlu* work was. 
done. In an action to recover from Augusta 
its proportion of the assessment :—Held, af
firming the judgment of t hr Court of Appeal 
(2 Ont. L. it. 41 Strong. C.J., dissenting, 
that the amendment in 188(1 to s. 570 of the 
Municipal Act. 1883. authorized the council 
of Elizabethtown to cause the work to be 
done and claim from Augusta its proportion 
of the cost.—Held, further, reversing said 
judgment, that the report of the engineer was 
sufficient without a fresh examination of the 
creek and preparation of new plans and a 
new assessment. Township of Elizabethtown 
v. Township of .1 ugusta, xxxii., 2U5.

10. Municipal work — Improper construc
tion—Action by ratepayer.

See Estoppel, 3.

See Municipal Corporation, 87.

17». Aggravation of natural servitude — 
Flow of water •— Sewage ■— Lands on 
lower level—Damages—Art. 501 C. V.

See Easement. 1.

1(1. Assessment — Extra cost of intermuni- 
cipal works—It. 8. 0. ( IS'71 c. ify—}(>' Viet, 
e. IS (Ont.)—By-law—Repairs — Misappli
cation of funds—Xcgligcncc—Damages.

See Watercourses, 2.

17. Easement — Adjoining properties of 
/«in/ — Injury by surface water — Different

Sec Watercourses, 3.

18. Municipal drains — Continuing tres
pass—Limitation of uctions—Actions ex de
licti!—J,S Viet. c. Jj, s. d'J-j (X. 8. |

Sec Municipal Corporation, 1)4.

19. Qualification of petitioner — " Last 
revised assessment roll "—R. S. O. (7897) e. 

—Costs of non-appealing party.
Sec Costs. 75.

DRIVING LOGS.
See Hivers and Streams—Watercourses.

DRUGGISTS.
Sec 1'iiarmacy.

ted *al> -" Quebec Bharmucy Act. 
Sec Statute, 3(1.

DURESS.

11. Adjoining municipalities — Defective 
scheme Tort-feasors — Drainage Trials 
Act. 54 I iet. e. ol — Bowers of ref eric — 
Xcgligcncc.

See Municipal Corporation. SO.

1 '
Bress

12. Award by drainage referee — Appeal— 
Jurisdiction—04 Viet. c. ôl (Ont.)

See Appeal, 354.

13. It. s. O. (1887) c. 220—Reguisition for 
drain —^ Owner of land — Meaning of term

14. Municipal by-law — Special assess
ments — Bowers of councils as to additional 
necessary works—Ultra vires 1 (solutions— 
Executed contract.

Sec Municipal Corporation, 00.
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of his wife who had lived with him for nearly 
thirty years, for a considerable portion of 
which she was his housekeeper, was attacked 
as having been executed on account of undue 
iidluence by the niece. Held, reversing the 
judgment of the Supreme Court of Nova 
Scotia, Taschereau and Sedgexvick, JJ., dis
senting. that as the testator was shewn to be 
capable of executing a will at the time he 
made the codicil, considering the relations be
tween him and his niece even if it had been 
proved that she urged him to make better 
provision for her than he had previously done 
such would not have amounted to undue in
fluence. livid, also, following Perera v. Perera 
Ü1VU1J A. C. 354), that even if there was 
ground for saying that tin* testator was not at 
the time of execution capable of making a will, 
it he were when lie gave the instructions the 
codicil would still have been valid. Haul bach 
v. Arch bold; In rc Archbold, xxxi., 387.

4. Promissory note—l lures*—Verdict of 
jury.J—In an action against the maker of a 
promissory note, the local manager of the 
plaintiff bank, the defence was that he had 
been coerced by the head manager, under 
threats of dismissal and criminal prosecution, 
into signing the note to cover up deficits in 
customers’ accounts in which he had no per
sonal interest, llis evidence at the trial to 
the same effect was denied by the head mali
nger. Held, that the jury having believed the 
defendant's account and given him a verdict 
which the evidence justified, such verdict ought 
to stand. 11 estera Hunk of Canada v. Jit*Hill, 
xxxii., 581.

Fraud — False inventory—Compromise 
uetion to annul.

tie I’ARTITION, 1.

ti. Fuyaient under threat of criminal pro
meut ion—lté pit it ion de l indu—Ratification— 
Error as to fact.

tiee Mistake, 3.

Axu tw Force—Pressure.

DUTIES.

1. Provincial bonds — tiucccssion duties— 
Property exempt—Sale under irill—Duty on 
plowed*—Costs—Proceedings by or ayuinst 
the i roa n.]—Debentures of the Province of 
Nova Scotia are, by statute, " not liable to 
taxation for provincial, local or municipal 
purposes ■’ in the province. L. by his will, 
after making certain bequests, directed that 
die residue of his property, which included 
some of these debentures, should lie converted 
into money to lie invested by the executors and 
held <>n certain specified trusts. This direc
tion was carried out after his death, and the 
Attorney-General claimed succession duty on 
th* whole estate. Held, affirming the judg
ment appealed against (35 X. S. Hep. 3231, 
hedge wick and Mills, JJ.. dissenting, that al- 
thouuh the debentures themselves were not 
«Mille to the duty either in the hands of the 
executors or of the purchasers, the proceeds 
"t their sale when passing to legatees were.— 
hosts will lip given for or against the Crown 
as ‘I) other cases. Lovitt v. Attorney-General 

Aur« ticotia, xxxiii., 350.

2. Illegal distilleries—Penalties — Vicc-Jd- 
m irait y Courts—J urisdietion.

tiee Constitutional Law, 18.

3. Customs duties—Duties on goods—For
eign built ship—Customs Tariff Act, 161)1,

tiee Customs, 4.

4. Duties on export of lumber—improper 
levy — Payments of interest — Liability of 
Crown for further interest.

tiee Interest, 10.
And see Customs—Excise—Inland He-

DUTY.

Muster and servant— Scgligence—"Quebec 
Factories Act It. N. U. arts, dol!> to J0Ô6— 
c. C. art. JUÔ3—Civil responsibility—A evi
dent, cause of — Conjecture—Evidence—Onus 
of proof—Statutable duty, breach of—Police 
regulations.

tiee Master anu Servant, 12.

And see Negligence.

"DYING WITHOUT ISSUE.’

1. Will, construction of—Executory devise 
over—Conditional fee — Life estate—Estate 
tail.I—A testator died in 1850, having pre
viously made his last will, divided into nuni 
be red paragraphs by which he devised his pro
perty amongst certain of his children. By 
the third clause lie devised lands to his son 
!•'. on attaining the age of 21 years—" giv
ing the executors power to lift the rent and to 
rent, said executors paying F. all former

1 rents due after my decease up to his attain
ing the age of 21 years, and by a subsequent 
clause be provided that "at the death of any 
one of my sons or daughters having no issue, 
their property to Is* divided equally among tin- 
survivors." F. attained the age of 21 years 
and died in 181 >3, unmarried and without issue. 
Held, that neither the form nor the language 
used in the will would authorize a departure 
from the general rule as to construction ac
cording to the ordinary grammatical meaning 
of the words used by the testator, and that, 
as there would be no absurdity, repugnance, or 
inconsistency in such a construction of the 
will in question, the subsequent clause limiting 
the estates bequeathed by an executory devise 
over must lx* interpreted as referring to all 

i the property devised to the testator's sons i and daughters by the preceding clauses of the 
! will. Held, further, that the gift over should 
! be construed as having reference to failure of 

issue at the death of the first devisee, who 
! thus took an estate in fee subject to the 

executory devise over. Crawford v. Broddy, 
j xxvi., 345.

2. Construction of will—Executory devise 
1 over—Contingencies — " Revert "—Dower—
1 Annuity—Election by widow—Devolution of

Estates .lcf—-i.S Viet. (O.l <*. 28-—Conditions 
in restraint of marriage—“ The Wills Act of
Unto no." R. N O. (1887) < 109, I. 90.

See Will, 15.
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491 EASEMENT. 492
li. Will—Devise to tuo sons—Devise over 

of one nliure—Condition—Context—Codicil.
See Will, 10.

4. Statute, construction of—Estates tail, 
Acts abolishing—It. «>'. A. S. (/ ser. ) e. JII 
—It. S. A. ,s. <2 ser. I e. Ill—It. S. A. S. 
i •< *er. i <. in i or, d (A". S. i li ill 
Construction of—Executor g ih rise over—"lin
ing without issue "—" Lawful heirs "—"Heirs 
of the body"—Estate in remainder expectant 
—Statutory title—It. S. A. S. User.) c. 11\ 
ss. U and 2}—Title by will—Conveyance by 
tenant in tail.

See Will, 18.

5. Will—Construction of—Words of futur
ity—Life estate—Joint lires—'l ime for usee r- 
tainment of class—Survivor dying without is
sue—" Lawful heirs. '

Sec Will, 34.

EASEMENT.

1. Drainage, 1-3.
2. Light and Air, 4, 5.
3. Merger, 0.
4. Party Wall, 7.
5. Plan of Subdivision, 8. 
0. Railway Crossing, u, 10.
7. Right of Way, 11-16,
8. Riparian Rights, 10-18.
0. User, 10, 20.

1. Drainage.

1. Aggravation of natural servitude—Dam
ages—Drainage—Art. ôüt C. V.)—The pro 
prietor of n superior tenement, who has in
creased and aggravated the servitude appur
tenant thereto, over adjoining lands of a lower 
level, remains liable for damages resulting 
therefrom, notwithstanding that he has com
plied with the directions of the judgment de
claring the aggravation by the re-construction 
in a proper manner of the drain by which the 
natural servitude had been increased. ( See 
15 R. L. 301; 10 R. L. 020; 21 R. L. 50.)
\ ineberg et vir v. Ilamgson. 27th February, 
1800.

2. Adjoining proprietors of land—Different 
levels — Injury by surface water—li'ufcr- 
course.]—(). and S. were adjoining proprietors 
of land in the Village of Frankford, Ont., that 
of (>. Iieing situate on a higher level than the 
other. In 1873 improvements were made to a 
drain discharging upon the premises of 8., and 
a culvert was made connecting with it. In 
1887. S. erected a building on his land and 
cut off the wall of the culvert, which projected 
over the line of the street, which resulted in 
the flow of water through it being stopped and 
backed up on the land of ().. who brought an 
action against S. for the damage caused there
by. Held, affirming the judgment appealed 
from (24 Ont. App. R. 52(5 •. that S. having 
a right to cut off the part of the culvert which 
projected over his land was not liable to O. 
for the damage so caused, the remedy of the 
latter, if he had any, being against the muni
cipality for not projierly maintaining the 
drain. (Jstrom v. Sills, xxviii., 485.

3. Trespass—Damages—Equitable• inten i 
—Municipal by-law—Ite gist rut ion—.Vo tie >
It. S. O. (78771 c. Ill

See Municipal Corporation, 8D.
Ann see Drainage — Riparian Rights 

Rivers and Streams—Watercourses.

2. Light and Air.

4. Light and air—Twenty years' use—Ti 
scription—Misdirection—Me asure of damage < 
—Acir trial.]—Action on the case for at 
structing plaintiff's lights. Plaintiff and d< 
fendant were owners of contiguous lion-.' 
Defendant's house was built prior to 1853 for 
It., who in that year conveyed it to S . who 
deeded to II., from whom plaintiff purcluv-vd 
under registered deed. In 1853, whilst <1. 
fendaill's house was occupied by R. a team 
of S.. the house owned by plaintiff was built 
for A. from whom, through several mesne con
veyances, plaintiff derived title. Whilst plait 
tiff’s house was in course of erection, two 
windows were placed in the gable end of it 
to afford light and air to attic bedroom- 
These windows overlooked the house which l!. 
had erected. A. began to live in the linu— 
about December, 1834. The windows iv 
mained unobstructed until August. 1874. wlmn 
defendant, by raising 1ns house and puttin_ 
u mansard roof upon it. caused the obstrm 11 m 
complained of. by closing up the lower half 
of the windows.—There was no evidence of 
express grant of an easement, plaintiff relyiin: 
upon 20 years' uninterrupted enjoyment. I t 
defendant it was shewn by S. that lie never 
gave A. permission to place the windows, ami 
that he did not notice them till after lie li.nl 
sold in 1857. S. saw A.'a house built. De 
fendant bad examined the records, and tiare 
was no grant of an easement in the lights in 
question ; he was ignorant of the window- 
when lie bought, in 1874. and did not know of 
them till the obstruction was made. The evid
ence was not certain ns to when R.’s tenancy
terminated. No question appears to have I...
raised at the trial as to the time her len-e 
terminated, nor was this point left to the jury, 
the contention of plaintiff's counsel being that 
time liegun to run from the period when tin- 
windows were put in. and that the tenancy laid 
nothing to do with the question. The trial 
judge directed the jury that "if S.. the owner 
of the land, did not occupy the land him - i. 
but it was occupied by his tenants, then lie 
would not be bound by the user, unless lie 
knew of the windows being there ; if he knew 
of the windows being there, and did not ob
struct them within twenty years, lie would 
be bound, and the tenancy had nothing t - do 
with the question and as to measure of dam 
ages : " The fair measure would be what it 
would cost the plaintiff to make such alter 
ations in his house ns would admit tin- same 
quantity of light and air ns lie had liefme tie- 
defendant raised his roof."—The jury found 
for plaintiff for #400.—A rule am for a new- 
trial was discharged. Held, reversing the 
judgment appealed from (2 Vugs. & Ihir. 
503l, 1. that the duration of R.'s tenancy wa
il proper question for the jury, and it should 
have been left to them without the qualiiica- 
tion that it made no difference if S. had know
ledge of the existence of the windows ; for if 
the tenancy continued after August 1854, 
there was manifestly no user for 2" years 
with the consent or acquiescence of defend
ant and those through whom he claimed, for
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S.. then owner of the fee. would have hnd no 
right to enter upon the possession of his ten
ant for the purpose of obstructing the lights.

iigua v. Ihilton (U Ann. Vas. 74U i referred 
to. 2. There was misdirection as to measure

damages; the plaintiff should have I.....
limited to recovery in respect of loss and in
convenience caused hy darkening his windows 
tip to the time action was brought, and for 
future damages lie could bring successive ac
tions from time to time as long as the nuisance 
continued. Pugalcy v. Ring, Cass. Dig. (12 
«l.i 1241.

5. Windows—Overhunying ruuf—Right of 

Sec Title to Land, 41.

ti. I nit y of ownership—Easements ay pit rent 
iiml non-u y pa rent—<Juasi-cnscmcnt — Subsc- 
i yn nt grunta — l in plied reservation— Implied 
lirant. j—One piece of land cannot be said to 
lie burdened by an easement in favour of an
other when both belong absolutely to the same 
owner, who has. in the exercise of his own 
unrestricted right of enjoyment, the power of 
using both as lie thinks tit and of making the 
use of one parcel subservient to that of the 
other, if he chooses so to do.—and if the title 
to different parcels comes to lie vested in the 
same owner, there is an extinguishment of 
any easements which may previously have ex
isted, a species of merger by which what may 
have been, whilst the different parcels were in 
separate hands, legal easements, cease to be 
so. ami become mere easements in fact - gun ai
easements- If the quasi servient tenement Is 
eulis«|uentlv first conveyed without expressly 
providing for the continuance of the ease- 
meats. there is no implied reservation for the 
Itenelit of the land retained by the grantor, ex
cept of easements of necessity, and no distinc
tion is to he made for this purpose between 
easements which are apparent and those which 
are non-apparent.—If the dominant tenement 
is lirst granted, all guusi easements which have 
been enjoyed as appendant to it over a qituai 
itervient tenement retained by the grantor, 
pass by implication. A It rill v. Platt. x., 4125.

4. Vaut y Wall.
. I‘urty trail—\isible incumbrance—No 

Conveyance—Regiat ration—Trcapaaa. 
Sec Deed, 41.

5. Plan of Sub-division.

S. IIteration of sale plan—Lease according 
tu in a- plan—Acceptance by purchaser—Es- 
fo/#/"7.1—The lane shewn on a sale plan as 
running in rear of a lot purchased was closed 
before registration of the plan, and the pur
chaser subsequently accepted a lease describ
ing i he lot according to a plan shewing the 
lane in rear as closed. Ilcld. (affirming 11 
Unt. App. 41(51. that the purchaser was, by 
Mich acceptance, estopped from claiming a 
right of way over the land shewn ns a lane in 
the sale plan.—Per G Wynne. J. Though the 
advertisement of the public sale stated “ lanes 
run in rear of the several lots,” the contract

evidenced thereby and by the public sale gave 
the purchaser no right to use the lane after
wards closed. Carey v. City of Toronto, xiv.,
172.

(5. Railway Vkohhinu.
II. Farm croaaing — Cattlc-puaa — Trestle 

briilgi—Embankment.
Sec Railways. 42.

10. Right of tray—Farm crossing—Pre
scription.

See Railway. 44.

7. Rioiit of Way.

11. I'ser—Adjoining lands—Wag of neces
sity—License— Prescription — Agreement for 
right of tray.]—In an action for obstructing 
a right of way plaintiff claimed use both by 
prescription and agreement, and also that by 
the agreement the way was wholly over de
fendant’s land. Plaintiff acquired the land

! from his father who retained the adjoining 
j land which was eventually conveyed to de

fendant. and after so acquiring it. continued 
to use a track over the adjoining land, mostly 
through bush land, to reach the concession 

i line, and his claim to the use of the way by 
prescription depended on whether or not his 

1 user was of a well-defined road, or merely of 
an irregular track and by license and courtesy 
of the adjoining owner. Finally an agreement 
was entered into between the plaintiff and his 
brother, who had acquired the adjoining lot 
which he afterwards conveyed to defendant, 
by which, in consideration of privileges 
granted to him. the brother covenanted to per 
mit plaintiff to have a right of way along a 
lane to which the way formerly used led. and 

j extending forty rods east from the centre of 
the lot, so as to allow plaintiff free eommuni- 

I cation from defendant's lot along said lane 
to the concession line. The issue raised on the 
construction of this agreement was. whether 
the right of way granted thereby should lie 
wholly or in part on plaintiff's land, or wholly 
on that of the defendant. Held, reversing the 
judgment appealed from (Hi Ont. App. R. .'5, 
and restoring 15 (). R. (HMD, Ritchie. 
dissenting, that plaintiff had no title to the 

I right of way by prescription, the evidence 
dearly shewing that tliv user w* not of a 
well-defined road but only of a path through 
bush land and that he only enjoyed it by li
cense from his father, the adjoining owner.

; which license was revoked by his father’s 
death : but.—affirming the judgment appealed 

, from, that under the agreement the right of 
1 way granted to plaintiff was wholly over de 
I fondant's land, the agreement not being ex

plicit as to the direction of such right of way, 
requiring a construction in favour of the 
plaintiff and against the grantor. Rogers v. 
Lhincan, xviil., 710.

12. Xccessarg iray—Implied grant—User— 
Obstruction of way—Interruption of prcscrip- 
t ion—A eg u ieset nee— L i m it at io n o f a étions— 
It. S. A. s. (.» ser.i e. II!—R. S. X. S. (4 
scr.) c. 100—2 ct 3 Wm. IV. (Imp.), c. 77, as. 
2 and 4-1—K. owned lands in the County of 
Lunenburg, N. s.. over which he had for years 
utilized a roadway for convenient purposes.

i After his death the defendant became owner

£
3»'
50
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of tho middle port ion. the parcels at either 
end passing to the plaintiff, who continued 
to use the old roadway, as a winter road, for 
hauling fuel from his wood-lot to his residence, 
at the other end of the property. It appeared 
that though the three parcels fronted upon a 
public highway, this was the only practical 
means plaintiff had for the hauling of his win
ter fuel, owing to a dangerous hill that pre
vented him getting it off the wood-lot to the 
highway. There was not any formed road 
across tlie lands, hut merely a track upon tin- 
snow during the winter months, and the way 
was not used at any other season of the year. 
This user was enjoyed for over twenty years 
prior to 1801, when it appeared to have been 
first disputed, hut from that time the way was 
obstructed from time to time up to March, 
1NM. when ilie defendant built a fence across 
it that was allowed to remain undisturbed, and 
caused a cessation of the actual enjoyment of 
the way, during the fifteen months immed
iately preceding the •ommencement of the ac
tion in assertion of the right to the easement 
by the plaintiff. The statute ( It. S. X. 8.
•"» ser. c. 1121 provides a limitation of twenty 
years for the acquisition of easements, and 
declares that no act shall be deemed an in
terruption of actual enjoyment, unless sub
mitted to or acquiesced in for one year after 
notice thereof and of the person making the 
same. /hid. reversing the judgment appealed 
from (20 X. S. Itep. 2U7t, that notwithstand
ing the customary use of the way as a winter 
road only, the cessation of user for the year 
immediately preceding the commencement of 
tlie action was a bur to the plaintiff's claim 
under the statute, /hid, also, that the cir
cumstances under which the roadway had been 
used ilid not supply sufficient reason to infer 
that the way was an easement of necessity ap
purtenant or appendant to the lands formerly 
held in unity of possession, which would with
out special grant pass by implication, upon 
the severance of tlie tenements. Anock v.
A xxvii., 004.

Iff. Construction of deed—Servitude—Road- 
tray—iter—Art. ôp C. t'.l—In 1831 the 
owners of several contiguous farms purchased 
a roadway over adjacent lauds to reach their 
cultivated fields beyond a steep mountain 
which crossed their properties, and by a clause 
inserted in the deed to which they all were 
parties they respectively agreed " to furnish 
roads upon their respective lands to go and 
come by the above purchased road for the 
cultivation of their lands, and that they would 
maintain these roads and make all necessary 
fences and gates at the common expense of 
themselves, their heirs and assigns," Prior to 
this deed and for some time afterwards t la- 
use of a road from the river front to a public 
highway at some distance farther back, bail 
been tolerated by the plaintiff and his auteur*. 
across a portion of his farm which did not 
lie between the road so purchased over the 
spur of tlie mountain, ami the nearest point 
on the boundary of the defendant's land, but 
the latter claimed the right to continue to use 
the way. In an action (négatoire) to pro 
hihit further use of way: //eld, affirming the 
decision appealed from l (j. It. Û (j. It. f»72i, [ 
that there was no title in writing sufficient to j 
establish a servitude across the plaintiff’s land 
over the roadway so permitted by mere toler- 
mice; that the effect of the agreement be- ; 
tween the purchasers was merely to establish 
servitudes across their respective lands so far j

as might be necessary to give each of tla- 
owners access to the road so purchased from 
the nearest practicable point of their respec 
tive lands across intervening properties ot tic 
others for the purpose <>t tin- cultivation oi 
their lands beyond the mountain. Uiou \. 
L'ioh. xxviii., 68 •

14. /tight of icon—Ease ate at—Vter. J \ 
right of way granted as an easement in, i 
dental to specified property cannot be used In 
the grantee for tho same purposes in resp*.i 
to any other property. Judgment appealed 
from (2ti Ont. App. It. 'dût affirmed. I’m 
dual v. ttobinSOH, \\x., ti4.

1Û. Appurtenant right—Accretion—Amu* 
to land* redeemed—Statutory interfering 
with right of way- Public work*—Indemnity.

See Title to Land. 32.

8. ItlPARIAX lUtillTS.
lti. Interference with navigation—Water 

tot*- Crown grunt—/respass—/‘ublic wain*
ltrc*vription.\—\\. was lessee of water Im 

held under patent granted in 1840, the leas.' 
being given by authority of the patent and 
public statutes respecting the construction of 
the i-ispfuuade in Toronto, which formed tla- 
boundary of said water lots .—//eld, affirming 
the judgment appealed from (12 Out. App. It 
3271, that such lease gave to W. a right to 
build as he chose on the lots, subject to any 
regulations which the city laid power to im 
pose, and in doing so t-> interfere 
right of the public to navigate the wat- i 
//eld, also, that the waters being navigab 
parts of the Bay of Toronto, no private ea>e- 
ment by prescription could be acquired therein 
while they remained open for navigation. 
London and Canadian Loan and Agency Co. 
v. II urin, xiv., 232.

17. Access to navigable river—Railway — 
Obstruction—homages.

Sea ltiPAKiAN Rioms, 1.
18. Ice harvesting — Xavigable waters 

Trespass on water lots.
See Hivers and Streams. 5.

0. User.
1$). Sale of land—Unity of possession >• V- 

I era nee—Continuous user. J—When two prop-r- 
I ties belonging to the same owner are soin t 

the same time, and each purchaser has i " . ■ 
of sale to the other, the right to any conmm- 
ous easement passes with the sale aa 
lute legal right. But the easement must : ,u- 

! been enjoyed by the former owner a In
time of the sale. Therefore, one purcli i<er 
could not claim the right to use a dan mi 

! his land in such a way as to cause the "-r 
to flow back on the other property, wln-iv m-Ii 
right, if it had ever been enjoyed by tin r 
owner, had been abandoned years bm In
sulin Judgment appealed from (32 X 1 li.-p. 
340) affirmed. Hart v. McMullen, xxx. -'15.

20. /tight of way—Common use—77/.'< to 
land—Prescription.

See User, 2.
And see Servitude.
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EDUCATION.
1. Denominational schools—Monilubu Act— 

lii.ghts acquired by practice—Legislative jur
istI ict ion.

See Constitutional Law, UU.

1. Powers of Provincial Ley Mature* — 
Janitoba constitution Rights prejudicially 
a fleeted—33 l ict. c. d, s. 22, s.-s. 2—li. A. ». 
Irf. ». 'JJ, 8,-s. J.

See Constitutional Law, 2.
3. School corporation— Decision of superin

tendent of public instruction—Appeal—Pinal 
judgment—Mandant us—Practice. ,

See Mandamus, 3.
4. Will—Condition of legacy—Iteliyious lib

erty—Restriction us to marriage—Exclusion 
from succession—Public policy.

See Public Policy. 1.

EJECTMENT.
1. Recovery of land — Fraudulent convey 

ur.ee by husband to wife—Pleadings—Posses
sion in wife—Sale by sheriff—Trial after de
murrer.|—Action of ejectment against K., and 
her husband, J. lx., to recover possession of 
land Ferguson, .1., gave judgment in favour 
of the plaintiff against the defendants ( 14 (>•
It. 22b t. and Court of Appeal affirmed the 
judgment for reasons stated by Burton, J.. 
wlm held that lx. having been treated as 
having possession, lmd the same right to 
defend the possession thus attributed to her 
as if a stranger to the plaintiff and not his 
wife. Rule 144 made it sufficient for her to 
state by way of defence that she was in posses 
lion, and dispensed with a plea of title oil her 
part, unless her defence depended upon an 
equitable estate or right, or unless she claimed 
relief upon any equitable ground. Her defence 
was partly of the character which had to lie 
ipeciallj --et out, alleging irregularities, or 
faults of omission and commission by 
the sheriff, in the conduct of the sale 
under fi. /a. against lx. : but without doubting 
the correctness of the view taken of the alleged 
ans and omissions. Ix. could not be heard to 
criticise those proceedings; as far as she was 
concerned the plaintiff owned the interest pro- 
f,,",,d to be conveyed by the sheriff, and that 
included whatever right her husband had to 
possession of the property. The contest, there
fore. turned on the sufficiency of evident con
cerning the title of J. K. There was no direct 
evidence, but sufficient was shewn to enable 
plaintiff to recover, in the absence of any 
title in Ix., in the proceedings and adjudication 
!n 1 if former action between plaintiff and Ix., , 
in which the conveyance from J. Ix. to his 
wife was declared fraudulent and void under | 
la Kliz. e. 5. The plaintiff’s position at the ' 
trial after production of these proceedings was 
the a me us if he had put in evidence the ' 
pnteni from the frown to J. Ix. and then 
Prove,i, as he did. his acquisition of J. lx.’s 
interest in the land. Plaintiff did not. on the 
evidence, require to resort to the judgment on ! 
the demurrer, but Mr. Justice Burton did not j 
wish to he understood ns intimating any doubt ! 
of the correctness of that judgment. The ' 
gravamen of the demurrer was that the state 
meat did not allege title in J. K. It did allege 
me tonner action and judgment, but their j 
hearing on the admission of title in J. Ix. was |

i not so apparent us it might have been. An 
application such as that in Phillips v. Phil- 
lipps i 4 g. B. 1>. 127). might have led, as in 
that case, to a better statement being ordered, 
but that is a very different thing from holding 
the pleading bad on demurrer.—In his view of 

j the evidence, it became unnecessary to express 
any opinion on the application of decisions 
like dollnusson v. lionhote 12 t’h. I». 2!iSi. 
-The Supreme Court. Il< hi. that although lx. 

might set up the irregularities and defects in 
the sheriff's sale her allegations were such that 
she could not do so without making the sheriff 
a party ; but the lindings of the trial judge on 
the question of irregularity and of value were 

! correct. The proof of title also was sufficient ; 
and the appeal should therefore be dismissed. 
liane v. Magee. 4lh Dec.. 188!) ; Cuss. Dig. 

j (2 ed.) 247.
j 2. Parties- Son-joinder of tenants in com- 
: mon- -Action for use and occupation—Mesne 

profits—Très/ass.]—C. II. and .1. 11. were ten
ants in common of lands under will of T. II. 
and each occupied a portion. On .‘Ittilt Dec., 
1808. L. purchased the interest of C. 11. at 
sheriff's sale. (II. died 7th March, 1870. 
and his widow, the defendant, with the assent 
of .1. II.. remained in possession of tin* portion 
of which C. 11. had been in possession. In 
proceedings for partition against the heirs of 
T. II.. to which defendant was no party, the 
portion she occupied was. on 12th Aug., 1873, 
allotted to L. ns sole owner, lie thereupon 
brought action for use a fid occupation, adding 
a count in trespass for the mesne profits since 
tin* death of C. II.—A rule nisi to enter a non- 

i suit was made absolute (2 Russ. & dies.
| 22!H. and it was held that no action would 

lie for use and occupation, the widow occupy
ing adversely: that no action wotfld lie for 
mesne profits as there had been no previous re
covery in ejectment by plaintiff, and that even 
if a contract had been proved to sustain use 
and occunntion. the non-joinder of .1. II. as 
a plaintiff, was fatal On appeal. Ilcld. 1. An 
action of trespass for mesne profits is conse
quential to recovery in ejectment.—2. Even 
if such action would lie under some circum
stances without ejectment brought, plaintiff 

j could not recover without entry and posses
sion.—3. After entry there is a relation back 

: to the actual title as against a wrong-doer, 
and an action may be maintained for trespass 
prior to such entry. But besides deficient evi
dence of entry, there was evidence that de
fendant remained in possession subsequent to 
12th Aug., 1873. when plaintiff’s title accrued, 
with his assent. Strong. J.. dubitan1c.— 4. In 
any event the action for mesne profits would 
not lie. defendant having been, previous to the 
12th Aug.. 1873. in possession with the con
sent of .1 If., the co-tenant in common, and 
being, therefore, entitled to notice to quit, or 
demand of possession, before her possession 
could be considered tortious. Lecain v. 
Ifosterman, 28th Jail.. 1878 ; ('nss. Dig. (2 
ed. i 827.

3. Illegal possession — Landlord's title — 
! Evidence—Pstogpi I — Account for waste —

Jurisdiction of Court of Chancery—R. S. O 
(/877l c. ]0. s. 87—.13 1'icf. c. 23 (OnU.

See Title to Land, 99.

4. Action by devisee — Land mortgaged by 
testator—Sale under decree for payment of 
debts — Assignment of mortgage — Title by 
statute.

Sec Title to Land. 50.
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ELECTRICITY.

s<r Electric Lighting — Master and 
Servant—Negligence—Tramway.

ELECTRIC LIGHTING.

1. Contract — I hi ration—Right to cancel—
Repugnant clou urn. |—A contract for supply
ing light to n hotel contained the following 
provisions. " This contract is to continue 
in force for not less than 3H consecutive calen
dar months from date of first burning, and 
thereafter until cancelled in writing by one 
of the parties hereto. . . . Special condi
tions if any. This contract to remain in 
force after the expiration of the said .‘Ml 
months for the term that the party of the 
second part renews his lease for the Russell 
House.” After the expiration of the .‘Ml 
months the lease was renewed for five years 
longer. Held, reversing the judgment of the 
Court of Appeal (1 Ont. 1- It. 781. that 
neither of the parties to the contract had n 
right to cancel it against the will of the other 
during the renewed term. Ottawa Electric 
Co. v. St. Jacques, xxxi., 1130.

2. Xegligenee—Operations of a dangerous 
nature—Supplying electric light — Insulation 
of electric wires.j — The defendants are a 
company engaged in supplying electric light to 
consumers in the City of Montreal under 
special charter for that purpose. They placed 
a secondary wire, by which electric light was 
supplied to (l.’s premises in close proximity 
to a guy-wire used to brace primary wires of 
another electric company which, although 
ordinarily a dead wire, might become dan
gerously charged with electricity in wet 
weather. The defendants’ secondary wire was 
allowed to remain in a defective condition for 
several months immediately preceding the time 
when the injury complained of was sustained, 
and it was at that time insufficiently insulated 
at a point in close proximity to the guy-wire. 
While attempting to turn on the light of an 
incandescent electric lamp on his premises, on 
a wet and stormy day. (1. was struck with in
sensibility and died almost immediately. In 
an action to recover damages against the com
pany for negligently causing the injury. 
Held, affirming the judgment appealed from, 
that the defendants were liable for actionable 
negligence as they had failed to exercise the 
high degree of skill, care and foresight, re
quired of persons engaging in operations of a 
dangerous nature. Hopul Electric Co. v. Here,

ELECTRIC RAILWAY.

See Railway—Tramway.

ELECTION LAW.

1. Agency, 15.
2. Appeal, 0-25.
3. IUllots, 20-28.
4. Corrupt Practices, 29-59.

(а) Ilctting. 29.
(б) Bribery. 30-47.

(c) Conspiracy, 48.
(f/i Conveyance to Polls, 49 51.
(c) Intimidation, 52-54.
(f) Subornation. 55.
(g I Treating. 50-58.
( h i Trivial Acts. 59.

5. Deposit, U0-G4.
0. Discretionary Order. 05.
7. Discontinuance, 00-09.
8. Disqualification. 70, 71.
9. Evidence, 72 80.

10. Expenses, 81, 82.
11. Findings in Trial Court, 83-89.
12. Libel and Slander, 90.
13. I’etition, 91-122.

(a l Status of Petitioner. 9199.
(61 Filing of Petition, 100-104.
(c) Form of Petition, 105-111. 
id) Service of Petition, 112-122.

14. Preliminary Objections, 123-125.
15. Procedure, 120-132.
10. Recriminatory Charges, 133-135. 
17. Trial. 130-143.

1. Limited powers of agent — Ac/* beyond 
scope of liis authority.]—An agent who is imt 
a general agent, hut one with powers ex 
prvssly limited, cannot bind the candidate by 
acts (lone beyond the scope of his authority 
Judgment appealed from affirmed. Un the r 
Election t’use; Généreux v. Cuthbert, ix., 102.

2. Implied agency — Surrounding eireum
stances — Corrupt practices — 'Treatin'/ 
Bribery.]—H„ a Conservative, prior 
election, canvassed It., in company with ili- 
respondent. On election day If. was selencd 
by the assistant-secretary of the association 
(an acknowledged agent of the respondent i ■ » 
represent respondent at I turn ley poll, and ob
tained a certificate under s. 42 of the .V t, 
entitling him to vote at that poll. II. tberi
me t It. and treated him by giving him a glass 
of whiskey and after It. had voted In- - . >-■ 
him $2. and subsequently sent him #50. re
treating, according to B.’s evidence, was noth 
ing more than an act of good fellows! 
and according to II."s account, It. was not i- • I- 
ing well, and the whiskey was given in conse
quence. It. negatived that the #2 wer.....  1
him for his vote, and II. said that he sup
posed it was a dollar bill and told It m y
and treat the boys with it. and that
not given on account of any previous prom 
or for his having voted. The court I» b-w 
held that none of these acts constituted ■ ; 
rupt acts so as to avoid the election.- -Ih'd, 
per Ititchie, CM., and Henry and Taschere n. 
JJ. — There was sufficient evidence of 11 - 
agency, but it was not necessary to 
this point.— Per Strong, J. There was no 
proof of I l.’s agency. Agency is not t-- l"‘ 
presumed from the fact that the respoml-nt 
permitted II. to canvass B. in his pivM-i - 
and there is an entire absence of pm - f 
any sufficient authority to II. to bind the re 
spondent by his acts at the polling place in 
the matters of treating and the payment -i 
the #2.—Per Fournier. J. The treating of II.
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on polling diy, both before and after lie had 
voted, by 11., an agent, and the giving of the 
sum of $2 immediately after lie had voted, 
were corrupt nits sufficient to avoid the elec
tion. West Xoriliumbcilnnd Hint ion Case; 
lh ndcrson v. Quillet, x., (>35.

3. Organization of political parti/ — Infer
ences from combined elements — I’roof of 
agency.]—There was in formal organization 
of the party supporting appellant : the county 
reform association had been disbanded and 
the minutes, regularly kept since 1882, de
stroyed, as were the rough . limites of every 
meeting of a convention of the party held since 
that date. In lieu of local committees vice-presi
dents were appointed for the respective town
ships. and on the approach of a contest the 
vice-presidents called a meeting of the county 
association, composed of all reformers in the 
riding, to go over the lists and do all the neces
sary work of the election. The evidence of 
II's agency relied on was, that he had always 
been a reformer, had been active for two 
elections, had attended one important com-

ttee ......ting and ..... .. recognised by the
vice-president of his township as an active 
supporter of the appellant, and that he acted 
ns scrutineer at the polls in the election in 
question. The trial judge held that all these 
elements combined, in view of the state of 
affairs regarding organization, were sufficient 
to constitute II. an agent of the appellant.— 
lh hi. affirming the judgment appealed from, 
Kitchie. (\J., dissenting, and Taschereau, J., 
hesitating, that the circumstances justified 
the trial judge in holding the agency of II. 
established. Ilaldimund Election Case; Colter 
v. Glenn, xv$i„ 170.

4 Political association — .1 gene]/ of mem
bers.] -If a political association is formed for 
a place within the electoral district, and it 
is not shewn that there was any restriction 
on the members to work for their candidate 
within the limits of that place only, they are 
his agents throughout the whole district. 
" ett Print* Election Co•<. xxvii., 2 11.

•*. Scrutineer under written authority — 
Illegal acts at his polling place — Corrupt 
practice».

See No. 28, infra.

2. Appeal.

fi. Supreme Court Act, 1H19. ». 10—3S Viet, 
r. II. s. jS — Appeal—Elect ion petition — 
l,reliminary objection»—Procedure.]—On 21st 
April. 1X77. an election petition was deposited 
aminst the respondent, who filed preliminary 
objections that the petition, notice of presenta
tion and copy of receipt of the deposit had 
been served upon him. Judgment maintained 
the preliminary objections and dismissed the 
petition with costs. On appeal to the Supreme 
''mirt under 38 Viet. c. 11. s. 48—Held. 
fTaschereau and Fournier. J.T., dissenting), 
that there was no a open 1. and that under that 
section, an appeal lay only from «lie decision 
°f a judge who tried the merits of an election 

Per Richards, C.J., and Strong, J., 
thnt the hearing of the preliminary objections 
ami the trial of the merits of the election peti
tion are distinct acts of procedure. Charle- 
riii.r Election Case; llra»8ard v. Langcvin. 
il.. 310.

(Note.—The statute has been amended.)

7. Appeal—Xnticc—Setting down for bear
ing — Extension of time — Supreme Court 
Rules, HU, HU — Jurisdiction — Discretion of 
judge.]—On motion to ipiasli appeal where ap
pellant had not, within three days after 
setting down the petition for hearing, given 
notice thereof in writing, nor obtained from 
the judge who tried the petition further time 
for gi iug such notice.—Held, that the provi
sion i i s. 4M of the Sup. & 10x. Courts Act 
was imperative; that such notice was a condi
tion precedent to jurisdiction to hear the ap
peal; that as the appellant had failed to 
comply with the statute, the court could not 
grant relief under rules ÔW or lib: and tint 
therefore the appeal could not be then heard, 
but must be struck off the list of appeals, with 
costs of the motion. — Held, also, that the 
judge who tried the petition had exclusive 
power to extend the time for giving such no
tice to he exercised according 1o sound dis
cretion. and that judge having subsequently 
made such an order, the appeal was heard as 
having come pro|M-rly before the court. Tas
chereau. J.. dissented. Xorth Ontario Elec
tion Case; Wheeler v. Gibbs, Hi.. 374.

N. Rerertal of question as to jurisdiction of 
trial court — Re-hearing on merits — Sending 
back record for further adjudication—Second 
appeal.]—The original petition was tried on 
the merits, subject to objection to jurisdiction. 
The objection was maintained and in conse
quence the petition was dismissed. This judg
ment was appealed from by the present respon
dent under s. 48, Sup. Court Act, who limited 
his appeal to the question of jurisdiction.and it 
was held that McCord. J.. had jurisdiction, and 
ordered that the cause should he proceeded 
with. The record was accordingly sent to the 
court below, and McCord. J.. after suggesting 
a re-hearing rendered his judgment on the 
merits declaring the election void. On appeal 
it was contended that McCord. J.. had no 
jurisdiction so to proceed with and finally de
cide o.; the merits of the case a second time. 
—Held, that the Supreme Court, on the first 
appeal, even if the appeal had not lieeii limit 
eil to the question of jurisdiction, could not 
have given a decision on the merits, and that 
the order of this court remitting the record to 
the proper officer of the court below to be pro
ceeded with according to law, gave jurisdic
tion to McCord, J.. to proceed with the case 
on the merits, and to pronounce a judgment 
on such merits, which latter judgment was 
properly appealable under section 48. Supreme 
Court Act. (Fournier and Henry. .1.1.. dis
senting. i ( See I» 1J. 1,. It. KHH. Helleehassc 
Election Case; Larue v. Dcslauricrs, v„ 91.

9. Controverted election—Service of petition 
—Preliminary objection—Rule extending time 
for service—J/2 Viet. e. 39. ». 10.]—The peti
tioner, on ex parte application to a judge, ob
tained extension of time for service of peti
tion, but subsequently, on cause shewn, the 
judge rescinded the order ns made improvi
dent l.v. On a second ex parte application, sup
ported by affidavits, the judge made another 

■ order extending the time. Respondent then 
obtained a rule nisi to set aside the second 
order, and the rule was made absolute by the 
full court, on the ground thnt all the facts on 
which the second application was based were 
in the knowledge of the petitioner when the 

I first application was made. — Held, Fournier 
and Henry, JJ., dissenting, that the matter at 

i issue was not in the nature of a preliminary
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objection, and that the rule was not a judg
ment, order or decision on a preliminary objec
tion from which an appeal would lie to the 
Supreme Court, kings Election t'use; Dickie 
v. H oodworth, vili., 192.

|Approved of and followed in the Glouces
ter Election Cum, 8 Can. S. C. It. 2t»4.J

10. .1 ppcal—-}2 Viet. c. .Ill, s. JO—Itulc ab
solute in banc to rescind order of a judge— 
Preliminary objection.J—A petition was tiled 
by anpellunt under the '* Dominion Contro
verted Elections Act, 1874," against the re
turn of respondent. Preliminary objections 
were liled, and before hearing by consent of the 
attorney of the appellant, respondent obtain
ed an order for withdrawal of the deposit 
and removal of petition oil the files. The 
money was withdrawn, but not the petition, 
and shortly afterwards, the appellant, alleging 
that the proceedings by his attorney were with
out his knowledge or consent, a second onler 
rescinding the order so made, and directing 
that, upon re-payment of the security, the peti
tion be restored, and the appellant should be 
at liberty to proceed- On appeal from an or
der of the Supreme Court (X.B.I, rescinding 
the order for restoration, Held, that the judg
ment appealed from is not a judgment on 
preliminary objections within the meaning of 
42 Viet. c. tilt, s. 10, and therefore not appeal 
able, kings Election Case (8 Can. S. C. It. 
l'.»2l followed. Gloucester Election Case; 
Commcau v. Burns, viii., 204.

11. Dominion Controverted Elections .le/— 
K. 8. V. c. U. ss. Ai, A A <1 AD—Petition—Ex
tension of time — Appeal—Jurisdiction.]— An 
order in a controverted election case made by 
the court below or a judge thereof not sitting 
at the time for the trial of the petition, 
and granting or rejecting an application to 
dismiss the petition on the ground that the 
trial had not been commenced within six 
months from the time of its presentation, is 
not an order from which an appeal will lie 
to the Supreme Court of Canada under s. 
60 of the Dominion Controverted Elections 
Act. Fournier and Henry, .1.1.. dissenting. 
//Assamytion Case; Gauthier v. Xormandaiu ; 
Vjj'&co County Case; O'Brien v. Caron, xiv..

12. Order dismissing objection to jurisdic
tion—Proceeding with trial after lapse of time 
limit— Appeal.]—An order, at the trial of an 
election petition, overruling an objection to the 
jurisdiction to proceed with trial as more than 
six months had elapsed from the presentation 
of the petition, is appealable to the Supreme 
Court of Canada, i tiwynne, ,1.. dissented, i 
Glengarry Election Case; Purcell v. kenned y,

I'!. Controverted election— Discontinuance 
—Dismissing appeal.]-— A motion to dismiss 
an appeal by either party ought projierly to 
be made to the court. Soulangcs Ela tion 
Case, Cass. 8. C. Vrac. (2 ed. ) 12U ; Cass. 
Dig. (2 ed.) 082.

14. Practice in election eases—Quashing ap
peal—Motion in chambers.] A motion to 
quash nu election appeal was directed to stand 
over till hearing of the appeal, ns too im- 
portant a matter to be disposed of on sum
mary application. Charlevoix Election Case, 
Cass. Dig. (2 ed. ) 090.

15. Appeal from ruling on preliminary ob
jection at trial—Jurisdiction.]—Before pro
ceeding with the trial of an election petition 
the judges overruled an objection that the;, 
could not then proceed with the trial of on. 
of two petitions against the appellant be
cause the petitions had not been bracketed a- 
directed by It. S. ( c. it. s. tit), was not n 
judgment or decision appealable to i !..• 
Supreme Court of Ca indu. I uudrcuil El.. 
tion fuse, xxii., 1.

1G. Appeal—Elation petition—Prelimine, 
i abjection—Delay in filing—Objections stnol. 

out—Order in chambers—//. «S. C. c. 8, s. An. | 
—The Supreme Court refused to entertain an 
appeal from the decision of a judge in chum 
hers granting a motion to have preliminary 
objections to an election petition struck out 
for not being liled in time. Such decision w. 
not one on preliminary objections within s. 5n 
of the Controverted Election Act, and II 
were, no judgment on the motion could pm 
an end to the petition. West Assiniboia (Vs,.

17. Appeal—Preliminary objections—If. S. 
C. e. Il, ss. 1A and All-Order dismissing pin 
tion—Affidavit of petitioner.] — The appeal 
given to the Supreme Court of Canada I 
the Controverted Elections Act (U. S. C.
9. s. 50». from a decision on preliminary ob
jections to an election petition can only be 

I taken in respect to objections liled under 
; 12 of the Act. No appeal lies from a jii<!-_'
I meat granting a motion to dismiss a petition 

on the ground that the affidavit of the p.-ii- 
1 tioner was untrue. Margin tic Election (as,.

18. Controverted election — Lost record 
Substituted copy — Judgment on prcliminai // 
objections—Discretion of court below—Juri
diction.]—The record in the case of a con 
troverted election was produced in the Su
preme Court of Canada on appeal against tin- 
judgment on preliminary objections and, in n- 
transmission to the court below, the record 
was lost. Under the procedure in similar «•a- - 
in the province where the petition was pend
ing. a record was reconstructed in substitution 
of the lost record, and upon verification a> 
its correctness, the court below ordered i!;-• 
substituted record to be liled. Thereupon, the 
respondent in the court below raised prelin 
ary objections traversing the correctness m 
clause in the substituted petition which v 
dismissed by the judgment appealed from. 
Held. that, as the judgment appealed n 
was not one upon a question raised by prelii 
inary objivtinus, nor a judgment upon ; 
merits at the trial, the Supreme Court of < 
nda had no jurisdiction to entertain tie 
peal, nor to revise the discretion of the . - ■ 
below in ordering the substituted record t,< -

! Hh*d. Two Mountains Election Case, v

11). Controverted election—Trial of gchi » 
- Extension of time—Appeal—Jursdietion 
Du 25th May, 1!M)1. an order was made by h 
Justice Belanger for the trial of the pci 
against the appellant's return as a hum 1 r 
of the House of Commons for Iteauhai • 
thirty days after judgment should be give:
i in- Supreme < Jourt on an appeal then 
ing from the decision on preliminary ob-. 
tions to the petition. Such judgment 
given on 29th October and on 19th Noveli



505 ELECTION LAW. 500

<m application of th* petitioner for instruc
tions, another order was made by the said 
judge which decided that juridical days only 
should be counted in lomputiiig the said thirty 
days, stating that such was tin- meaning of the 
order of 2T»th May, and that Utli December 
would be the date of 'rial. On the petition 
mining on for trial on tith December appel
lant moved for peremption on the ground that 
i In* six months' limit for hearing had expired. 
The motion was refused and on the merits the 
election was declared void. On appeal to the 
Supreme Court.—livid, Davies, J., dissenting, 
lliât an appeal would not lie from* the order 
in" lbtli November; that the judge had power 
to make such order and its effect was to ex
tend the time for trial to tith Deceiulier. and 
the order for peremption was. therefore*, right
ly refused. Itcuuhurnoia Huit ion L'use, xxxii., 
111.

•JO. Appeal — Controverted election—Judg
ment dismissing petition.) — An appeal does 
imi lie to the Supreme Court of Canada from 
u judgment dismissing an election petition for 
want of prosecution within the six months 
prescribed by s. 32 of the Dominion Contro- 
verted Elections Act (It. S. C. c. ID. Miche- 
in u Election Case, xxxii., 118.

21. Mutter in eon trovers g—Eu of office— 
Collateral issue—Future rights—Quebec Elec
tion Act—Disqualification-—M. S. Q. art. JJP.

Sec Appeal, 20.

22. Discontinuance of election uppeul — 
Practice—Certificate to speaker.

See No. 00, infra.

2.i. Controverted eases not appealed—Dis
allowance of easts.

See Practice of Supreme Covrt, 107.

21. Setting down for hearing—Expediting 
proceedings.

See Practice of Supreme Court, 100.

2"i. I piical—Election petition—Preliminarg 
'dilu tions—Delag in filing—Objections struck 
out—Order in chambers—M. S. C. c. S, s. J0.

Sec No. 10, ante.

3. Ballots.

20. Dominion controverted election — Scru- 
Recount Refected ballots •>'? Viet, c. 

■' i t. }5. 53, SO—Viet. e. ti. ss, 5. O', 10 
\ "licet bg deputy returning officer — Ini- 

[‘•d- on ballots — Objections bg county 
iii'lge.] — In ballot papers containing the 
"nines of four candidates, the following 

were held valid : l. Ballots con 
>'tilling two crosses, one on the line above 
tli>“ first name, and one on the line above the 
“'•miid name, valid for the two first named 
candidates : 2. Ballots containing two crosses, 
«nr ..a the line above the first name and one 
«n the line dividing the second and third com
partments, valid for the first named candi
date; 3. Ballots containing properly made 
<'ri.--..s in two of the compartments of the 
!"dl«r paper, with a slight lend pencil stroke 
in another compartment ; 4. Ballots marked in 
tin' proper compartments thus X. The follow
in'.’ I allots were held invalid : 1. Ballots with 
a cross in the right place on the back of the

ballot paper, instead of on the printed side ; 
2. Ballots marked with an x instead of u cross. 
—On a recount, the appellant, who hud a 
minority "t" votes according to the return <>i' 
the returning officer, was declared elected, all 
the ballots cast at three polling districts, in 
which the appellant had polled only 331 votes 
and the respondent 34.”», having been struck 
out on the ground that the deputy returning 
officer had neglected to place his initials upon 
the backs of the ballots.- -On appeal to the 
Supreme Court (1\ E. l.i, it was proved 
that the deputy returning officer had placed 
his initials on the counterfoil before giving the 
ballot paper to the voter, and afterwards, pre 
vious to his putting the ballot in the ballot 
box. had detached and destroyed the counter
foil, and that the ballots used were the same as 
those he had supplied to the voters, and Veters, 
J., held that the ballots of the three polls 
ought to be counted, and did count them. Un 
appeal to the Supreme Court of Canada. ID Id. 
affirming the judgment of Veters, .1., that in 
the present case, the deputy returning officers 
having had the means of identifying the bal
lot papers as those supplied to the voters the 
neglect to put their initials on the backs of 
these ballot papers not having affected the re
sult of the election, or caused substantial in 
justice, did not invalidate the election. Monk 
Election fast [llodgins’ Elec. Cas. 72."»J ap
proved. Qua re. Whether the county judge can 
object to the validity of a ballot paper when 
no objection has been made to it by the candi
date or his agent, or an elector, in accordance 
with tin- provisions of 37 Viet. e. 111. s. fili, 
at the time of the counting of the votes by the 
deputy returning officer. Queen's (V. E. /.I 
Election Case; Jenkins v. Urecken, vii., 247.

27. Voting—Marking of ballots—Scrutiny 
— Irregularities — A umbering and initialing 
ballots—Dominion Election Act, tSIA, e. t‘t)— 
Saving clause, j— In a polling division, no 
statement of votes either signed or unsigned 
was in the ballot box. and the deputy return
ing officer had indorsed on each ballot paper 
the number of the voter on the voter's list. 
These votes were not included either in the 
count before the returning officer, the recount 
by the county judge nor before the judge who 
tried the election petition. Held, affirming the 
court below, that the ballots were properly re
jected. Certain ballot papers were objected to 
as having been imperfectly marked with a 
cross, or having more than one cross, or having 
an inverted V. or because the cross was not 
directly opposite the name of the candidate, 
there being only two names on the ballot paper 
and a line drawn dividing the paper in the 
middle. ! Did. affirming the ruling at the trial 
that these ballots were valid.—Per Ritchie, 
C.J. Whenever the mark evidences an at- 
tempt or intention to make a cross, though 
the cros. may be in some respects imperfect, 
the ballot should be counted, unless from the 
peculiarity of the mark made it can he rea
sonably inferred that there was not an honest 
design simply to make a cross, but that there 
was also an intention so to mark the paper 
that it could be identified, in which case the 
ballot should be rejected. But if the mark 
made indicates no design of complying with 
the law, but on the contrary a clear intent 
not to mark with a cross as the law directs, 
as. for instance, by making a straight line or 
round (>, then such non-compliance with the 
law renders the ballot null. The Stepney 
Case, remarks by Denman. J. (4 o. M.

; & II- 371 referred to.—During the voting^
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at the request of one of the agents, who 
thought the Imllot papers were not being pro
perly marital, a deputy returning officer, who 
had been putting his initials and the numliers 
on the counterfoil, not on the ballot papers, 
initialled and numbered about twelve of the 
ballot papers, but finding he was wrong, at 
the close of the poll, he. in good faith and with 
an anxious desire to do his duty, and in such 
a way as not to allow any person to see the 
front of lin* ballot paper, and with the assent 
of the agents of both parties, took these bal
lots out of the box and obliterated the marks 
he had put upon them. 11 rid, (Iwyiine and 
Henry, .1.1 , dissenting, that the irregularities 
complained of not having infringed upon the 
secrecy of the ballot, and the ballots being un
questionably those given by the deputy return
ing otficer to the voters, these ballots should 
be held good, and that said irregularities came 
within tiiu saving provisions of s. Ml of tin1 
Hoininion Elections Act, 1874.—Per Henry, 
.1. Although the ballots should la* considered 
bad. the present appellant having acted upon 
the return and taken his seat, was not in a 
position to claim that the election was void. 
HnlInrrll Miction Cane; Hawkins v. Smith,

US. Marking ballots—Sevrer g of ballotting 
—Bublir imlieg—Finding» of fact. |—Secrecy 
of the ballot is an absolute rule of public 
policy, and it cannot be waived.— It will re
quire a clear case to reverse the decision of 
the trial judge who has found as a question 
of fact whether there was or was not evidence 
that the slight pencil marks or dots objected to 
had been made designedly by the voter.—Also, 
that where the X is not unmistakably above 
or below the line separating the names of 
the candidates the ballot is bad. Huldimaml 
Fi ction Case; Wulsh v. Montague, xv., 493.

4. Corrupt Practices.

( a I Hi tting, 211.
(6) Uribvry, 30-47.
(cl f 'onspiraey, 48.
(</) Conveyance to polls, 49-51. 
(cl Intimidation, 52-54.
(/I Subornation, 55.
(yl Treating, 50-58.
(/i) Trivial Acts, 59.

(al Hetting.

29. 'The I him inion Flirtions le/, IS H— 
Wager by agent with voter - Bribery—Cor
rupt practice. |—An agent of the respondent, 
(the president of the Conservative Associa
tion!. made a bet of $5 with one Parker, n 
Liberal, that lie would vote against the Con
servative party, anil deposited the $5 with a 
stakeholder, which, after (lie election, was 
paid over to Parker. At the trial, the agent 
denied that lie was actuated by any intention 
to inti licit ce tile voter, and alleged that the 
Ih'I was made as a sporting bet on tin* spur 
of the moment, and with the expectation that, 
as lie said. Parker would warm up and vote; 
he admitted that it passed through his mind 
that some one on the voter's side would make 
ill-! money good if lie voted. Parker said lie

had formed the résolut on not to vote befon 
he made his bet. but tie evidence shewed thaï 
he did not think lightly of the sum which la
wns io receive for not voting, his answer fil
ing: "Oh! I don’t know that $5 would fie 
an Insult t" any one not to vote." Hi 
versing the judgment appealed from (4 dm 
Elec. Cas. .'{2 '. that the bet in question w.: 
colourable bribery within the enactment* of 
s.-s. 1 of s. 92 of the Dominion Elections Ad. 
1874, and a corrupt practice which avohk 
election. lire# Xorthnmbcrland Flection 
Case; Henderson v. (luWet. x.. 035.

(b) Bribery.
3d. I'mlnc infhienci—Agency—Treating 

Stah au nt in speech — Corrupt prin ti, 
Promising appointments — Bribery.] Drink 
ing on nomination or polling day is nut 
a corrupt practice sufficient to avoid m 
election, unless the drink is given by an agent 
on account of the voter having voted or I» _ 
about to vote: [39 Viet. c. 9, s. 94 ( D. i. - 
pared with IT & 18 Viet. c. 102, ss. I. 23 ,i 
30 (Imp.l |— A candidate, charged by In- op
ponent with having no influence, is not guiln 
of a corrupt practice, if. in a publi 
in reply to the attack, he states "that lie hail 
had Inlluence to procure more appointments 
for the electors of the county than anv mem
ber."—Long before the election. It. with men 
Iters of his family (the P. family!, stromd,' 
desired to obtain employment for o. his 
brother-in-law. It., being a political - p- 
porter. client and personal friend of L. o-k-d 
him on different occasions to procure 11. a 
place. The first time he spoke to him with 
reference to it was about a year previous i 
the election ; but he said nothing on that 

i sion about his father-in-law ( P. i. It 's evid
ence then went on as follows: “ (j. On what 
occasion <li<l you speak to him ( L. i about it': 
A. it was when the question of an eh, - 
arose that I spoke to him about it. i,i. Li-t 

! fall? A Yes. Q. What was the date at whieh 
you spoke to him regarding the P. fam 
A. I cannot positively say. but it was I m 
5 weeks before there was question of tin - - 
tion. It was then spoken of in th« 
and out of the county. O. That was -I nug 
the election? A. Yes. (}. At all events, it 
was at the time the election was spoke ,f: 
A. Yes. (.1. What did you say to him n ml- 

| ing your brother-in-law and your father n- 
law? A. I went to see Mr. L. on different 
occasions, when I had some accounts in - • 
him to collect, and 1 said to him : "It 'void 
greatly please the P. family if you could pl
eure a place for my brother-in-law.’ <.» Did 
you say to Mr. L. in what way it would i 
the I' family? A. I said this to 1 
might, perhaps, prevent them from voii- at 
the coming election.' <J. When you told Mr. 
L. that the P. family could lie useful i 1 im 
by not voting, what did Mr. L. say': A lie 
simply told me ' that be would think « 
and that if a vacancy occurred. Im would do 
his liest for me.' Mr. L.. on the otlmr ml. 
states: ‘He llt.i hail asked me. not during 
the election but many months befor- I In- 
lieve, so far as my memory gin-s, a ye.-n -.'fore 
there was any talk of an election, to 
secure some office or occupation, with i 'li-ht 
remuneration, for his brother-in-law. I mid 
him that I would consider his claims:

I was one of my best supporters : and. if 1 saw
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any occasion where r would lie possible for me • 
to support his clni .1. 1 would do so. The 
thing remained in that way ; and previous 
to the election particularly, there was never 1 
one word said or breathed on that subject bee 
tween It. and myself. I never asked him to 
use this promise, avd never intended to do 
so : it was merely because he was a personal , 
friend of mine and a man of respectability and 
importance that I promised to consider his 
claim, as I was justified as the representative 
of the county in doing.*" It. attended 3 or 4 
meetings of respondent's committee, checked 
lists and reported his acts to members of the 
committee. Before the election. It. repented 
to the 1*. family wlmt had taken place between 
him and L. At the time of the election; It., 
while conversing in the family circle, was in
formed by one of them “ they would vote for 
the defeated candidate, hut would not use their 
influence.” He said " Do as you please : they 
will use your votes ns an objection to giving 
0. a place.” This conversation was not re
ported bv It. to respondent's committee. Held.
I. that the respondent, having a perfectly legi
timate motive in promising It. to try and get 
mi office for his brother-in-law—his desire to 
please 11 political friend and supporter was 
not guilty of a corrupt act in making such 
promise; and further, that the act of It., in re
lation to the votes of the I', family, even if a 
«•orrttpt one, was not committed with the know
ledge and consent of the respondent.—12. That 
whether It. was respondent's agent or not. the 
conversations which took place between him 
and the 1\ family do not sufficiently shew a 
corrupt intent on his part to influence their 
vote, and that he is not guilty of bribery or 
undue in fluence within the meaning of the 
statute. /'#t Richards, ('..I., anil Strong. .1, 
(dissenting). There was sufficient evidence to 
'lyclnre It. respondent's agent, dacgucs-Car- 
h<r I! hit ion Case; Somerville v. Laftam me.
ii.. 211 ;

1 ntroverted Elections Act. 187)
'j'f1* for charitable purposes—Payment of 
ilcl.t Itrihcry.]—Gifts and subscriptions
for • lui rit- hie purposes made by a candidate. 
!» I'"‘ habit of subscribing liberally to char
itable purposes, not proved to have been of- 
I'red or made as an inducement to, or on any 
condition that, any body of men. or any In
dividual. should vote or act in any way at 
mi election, or on any express or implied 
promise or undertaking that such body of 
«urn. or individual would, in consequence of 
'"'Ii uil't or subscription, vote or act in re- 
spect in any future election, are not corrupt 
practices within the meaning of that expres- 
1,1011 as defined by the Election and Contro
verted Elections Acts, 1874.—2. That the 
s<“ttlenient by payment of a just debt by a 
0and>date to an elector without any refer- 
pttce 1,, the election, is not a corrupt act of 
linls*r\. and especially so when the candi- 
l|n,n did not ask the elector’s support, and 
tlu> elector neither promised nor gave it. 
raxelierejiu and G Wynne, ,IJ„ doubted whe
ther or not the transactions were within the 
prohibitory provisions of the Act. ( See llodg.

f as. 751. ) South Ontario Election 
. 11 / • A 'i a x. (//,„, Hi., im.

rofcssional speakers — Voter acting 
"'t' "**' 1 Ijcgal expenses.]—Per Four- 

nie|' •!. Candidates may lawfully employ 
1 ■ be wen ices and ej penses of

^ ,,|s imd canvassers, although they may

lie voters, provided there be no colourable 
device in the engagement in order to evade 
the bribery clauses of the Dominion Elections 
Act, 1874. I‘er Taschereau and Gwynne, .1.1. 
such payments would he illegal. Xorth On
tario Election Case; Wheeler v. Gibbs, iv., 
430.

( Note.—See llodg. Elec. Cas. 785.)
33. The Horn in ion Elections Act, I SI). ss. 

Uli «I US -IIiring team — Corrupt practice— 
“Wilful" offence—Advance of money trhen 
not corrupt—Bribery—Constitution of sta
tute.]—A charge was that S. bribed < i. by 
payment of a note. The evidence shewed G. 
had been canvassing for S. a long time before 
the note fell due, and had always supported 
him. He was on his way to retire his note 
when S. asked him to canvass that day, and 
promised to have the note arranged for. At 
the same time G. was negotiating with S. 
for a loan on mortgage, and it was at first 
stipulated that the amount of this note should 
lie taken out of the mortgage money. S.'s 
agent, after the election, at the request of G.. 
paid the mortgage money in full and allowed 
the matter of the note to stand until G. 
could see S. G. stated that neither the note 
nor 1 he mortgage transaction Influenced him 
in any way, and that he had to pay the note 
and did not expect respondent to make him 
a present of it.—11 eld. that the evidence did 
not shew that the advance of money was 
made in order to induce (1. to procure, or to 
endeavour to procure, the return of the re
spondent. and was not, therefore, bribery 
within the meaning of s.-s. 3 of s. (12 of the 
Dominion Eb-etions Ait, 1874. Selkirk Elec
tion Case; Young v. Smith, iv., 4114.

34. Bribery — Clandestine payment—Per
sonal extienses. |—Evidence that the candidate 
clandestinely .slipped into a voter's pocket 
for a pretended service not mentioned to the 
voter nor included in the statement of per
sonal expenses is sufficient to warrant a find
ing of personal bribery. Judgment appealed 
from (ti </. L. R. llMli affirmed. Belli chasse 
Election Case; Larue v. Deslauriers, v., HI.

35. The Dominion Elections .1(7. IS"!). ss. 
S.i, S.i cl- S) — I nauthorized employment of 
policemen—Colourable device —* Liability for 
acts of sub-agent Bribery. |—On a charge of 
bribery against T. and A., the trial judge 
found that A. had been directed by T., an 
agent of I’, to employ persons to act as po- 
Iicemen at a polling place on polling day, 
and that with money given to him for this 
purpose A. had bribed four voters, previ
ously supporters of ('., but held that A. was 
not an agent of I'., and therefore his nets 
could not void the election. On appeal. Ileld. 
reversing the judgment appealed from l lu R. 
L. H51 1. that as there was no excuse or justi
fication for employing the voters ns police
men : that their employment was merely 
colourable, and. having changed their votes in 
consequence of the moneys so paid to them, 
and I’., the sitting mendier, being responsible 
alike for the acts of A., the sub-agent, as for 
the acts of T., the agent, and they having been 
guilty of corrupt practices, the election was 
void. Taschereau and Gwynne. .1.1., held 
that A . the sub-agent alone, had been guilty 
of bribery. Charh voix Elu tion Case; Cimon 
v. Perrault, v., 133.

3(1. Corrupt practices (lift towards build
ing town ball Charity or liberality
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Bribery — Candidates knowledge.]—Before 
setting out on n canvassing tour F. placed 
in the hand» of It., who was not his financial 
agent. #100 to be used for the purpose of the 
election. While visiting a part of the county 
with which he was not much acquainted, but 
with which IV was well acquainted, they paid 
nil electioneering visit to K.. a leading man 
in that locality, who indicated to It. his dis
satisfaction with F. and stated that, although 
he would vote foe the Liberal pari v. he would 
not exert himself as much as in former elec
tions. F. then went out. and It. asked his 
host. “ I)o you want any money for your 
churchV” received a negative reply, and add
ed. "Do you want any money for anything'.'" 
K. then answered. " If you have any money 
to spare there are plenty of things we want 
it for. Wc are building a town hall and we 
are scarce of money.” It. said. " Will #20 
do?" K. answered. " Whatever you like, it is 
nothing to me." The money was left on the 
table. Then, when bidding the appellant and 
It. good-bye. K. said, “ Gentlemen, remember 
that this money has no influence as far as I 
am concerned with regard to the election.” 
F. diil not repudiate the act of It.. This #20 
was not included in any account by F. or his 
financial agent, and large sums were corruptl.v 
expended in the election by the agent of F. 
He'd, affirming the judgment appealed from, 
that the giving of the #20 by It. to K. was 
not an act of liberality or charity, but a gift 
out of F.’s money, with a view to influence 
a voter favourably to his candidature, and 
that, although the money was not given in 
F.’s presence, yet it was given with his knowl
edge, and therefore that he had been person
ally guilty of a corrupt practice. Megantiv 
Election Case; Frechette v. ('Juillet, ix., 270.

37. Fleet ion expenses — Corrupt practice 
—Promise to pan bills of pinions election.] 
—The payment by an agent of #147 to a voter 
claiming the same to be due for expenses at 
a previous election and refusing to vote until 
the amount was paid, is a corrupt practice. 
Judgment appealed from (10 (j. L. It. 2471 
affirmed. Selkirk Election Case (4 Can. S. 
C. It. 4041 followed. Lais Election Case; 
Uelleau v. Dcssault, xi„ 133.

38. Bribery — Inducing elector to abstain 
from voting—Corrupt loan by agent.]—Peti
tioner charged that II.. an agent of the can
didate elected, corruptly offered and paid #0 
to induce a voter to refrain from voting. II. 
was in the habit of assisting this voter, and 
being told by him that he contemplated go
ing on a visit a few days before the election, 
and being away on election day, II. promised 
him $5 towards his expenses. Shortly after 
the voter went to II.’s house to borrow a 
coat for his journey, and H.’s brother gave 
him $5. He went away and was absent on 
elect! lay. Held, that the offer and pay
ment of the $5 formed one transaction and 
constituted a corrupt practice under the Elec
tion Act. Haldimand Election Case; Colter 
v. (Venn, xvii., 170.

30. Corrupt practices — Provincial election 
fund—Promissory note—Nullity.]—In an ac
tion on a promissory note the evidence shewed 
that its proceeds were given to an election 
agent to lie used as a portion of an election 
fund controlled by the maker. Held, affirm
ing the judgment a pi «en led from (M. L. IV 5 
Q. It. 332), that the transaction was illegal

under 38 Viet. c. 7 ( .ow II. S. Q., art. 
425). which makes voit any contract, pro 
mise or understanding in any way relating 
to an election under that Act. and the p!,i i,
tiff could not recover. Dantereau v. St. I......
xviii., 587.

40. Treating on election day—Undue in
fluence — Election speech — Promisin') », 
pointnients — Bribery and corrupt praeto■>.<.

See No. 72, infra.

41. Gifts for charities — Payment of a 
debt — Controverted Elections Act, is', )

See No. 31, ante.

42. Canvassers — Professional speak</• 
Payment of expenses.

See No. 32, ante.

43. Unauthorised policemen — Employment 
by agent — Bribery.

See No. 35, ante.

44. ' Counter petition — 37 Viet. e. 1». «. tin 
-- Beeriminating charges.

Sec No. 133, infra.

45. Wager by agent—Treating on polling 
day—Payment of money after voting Cor
rupt practices.

Sec Nos. 2. 21), ante.

41». Bribery by agent—Loan to pay Irani- 
ling expenses.

See No. 87. infra.

47. Promise of employment—Findingt by 
trial judges.

Sec No. 88, infra.

(c) Conspiracy.

48. Undue influence — Conspiracy ns y cl
ing marking ballots—Interference with iun-

See No. 53, infra.

(d) Conveyance to Polls.

4!). Hiring teams — Construction /»» 
minion Elections Act. /iS7.fr. s. !»'■ ' Evi
dence shewed that a team was hired «nine 
days before the opening of the poll : . an 
agent of S. for the purimse of bringing v ter> 
to the polls. It went for the voters. Mu r.- 
turned the day before polling day " ' limit 
the voters and was paid for. Held, that the 
term " six preceding sections " in !•* 
" Dominion Elections Act. 1874," mean* the 
six sections immediately preceding tin '■•Sth. 
and. therefore, the hiring of a team i» <yii 
vey voters to the polls, prohibited by 
was a corrupt practice within the meaning 
of s. 1)8. I Henry, J.. dissenting, i t F illoweii 
in Levis Election Case, xi.. 133.) \Silkwk 
Election Case; Young v. Smith, iv., 41*4.

50. Conveying voters to poll— 
pass—37 Met. c. /*. ss. 92. 9S \.l I"11 
—Powers of limited agent.]—Four »• 
of bribery were relied upon, three <>f wnir^ 
were dismissed for insufficient evidenc^r""
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agency. As to the fourth, the facts were: 
L., agent of C\, gave electors employed oil 
steamboats free transportation tickets over 
the N. 8. Railway from Montreal to vote at 
the election, without any promise exacted 
from or given by them. The tickets shewed 
ou their face ilint they had been paid for, but 
!.. had received them gratuitously. The trial 
judge found that the tickets had not been 
paid for, and were given unconditionally, and 
therefore held it was not a corrupt net.— 
Held. affirming the judgment appealed from, 
Fournier and Henry. .1.1., dissenting, that tak
ing unconditionally and gratuitously of a vot
er to the poll by a railway company, or an 
individual, whatever his occupation may be. 
or giving a voter a free pass over a railway, 
or by boat, or other conveyance, if unac
companied by any conditions or stipulations 
that might affect the voter's action in refer
ence I,, the vote to he given, is not prohibited 
by .'17 Viet. c. 9 (D. i.—Li. That if a ticket, al
though given unconditionally to a voter by 
an agent of the candidate, has been paid 
for, then such a practice would he unlawful 
under s. '.Hi, ami by virtue of s. US a corrupt 
practice, and would avoid the election.—It. 
That an agent who is not a general agent, 
but an agent with powers expressly limited, 
cannot bind the candidate by anything done 
beyond the scope of his authority, livrthicr 
tier lion Vote; (Jcncrcux v. Cuthbcrt, ix„ 102,

11. Dominion Elections Act, 181), su. nil. 
98— Promise to pay debts for a precious 
vint mu - Hiring carters—Conroy tin/ voters 
to poll -Corrupt practices.]—Hiring and pay
ing of carters by an agent to convey to polls 
voters who are known to be supporters of 
the agent’s candidate is a corrupt practice. 
s<Ikirl;■ Election Case; Young v. Smith (4 
Can. S. ('. R. 4INi followed. -Judgment ap
pealed from ( 10 Q. L. It. 247) affirmed. 
Leris Election Case; Delleau v. Dussault*
il. 133.

(c) Intimidation.

12. Dominion Elections Act, /.s'?-}, s. .0.7— 
br< of agents—Clergymen using threats —
/ mine influence.] — When clergvmen. agents 
for a candidate, have lieen guilty of undue 
influence the election is void.—Sermons and 
threats by parish priests may constitute acts 
of undue influence, and a contravention of 
da* I •"minion Elections Act. 1874. s. 95.—Per 
Hitchie. J. A clergyman has no right, in the 
pulpit or out of it, by threatening any dam
age. temporal or spiritual, to restrain the lib
erty of a voter so as to compel him into vot
ing nr abstaining from voting otherwise than 
a< lie freely wills. Charlevoix Election Case; 
Bfjssard v. !.angevin, l„ 14.".

Dominion Elections 1 et, 787.1. *. .0.7— 
Intimidation — Endue influence—Conspiracy 

Corrupt practices Marking ballots—Identi
fication.]—\t was charged that the respondent 
personally, ns well ns acting by his agents, 
'lid undertake and conspire to impede, pre- 
'•<*nt, and otherwise interfere with the free 
•\'Tcis,. of the franchise bv voters, and tlint. 

•ti furtherance of a scheme which they knew 
to lie illegal, they did, in fact, so Impede. 
PMent, and interfere with the franchise of 
n7tl in voters, by getting their ballots mnrk- 
F|t, •enderml identifiable, ami consequently 
T°id, whereby the franchise of these voters 

8. C. D.—17.

was unjustifiably interfered with.—At a pre
vious election the respondent had been de
feated by a .majority of three votes, and the 
election having been contested was set aside, 
and certain voters were reported by the judge 
as having been guilty of corrupt practices, 
under s. Hi4 of the Hnminiou Elections Act. 
At a public meeting before tin- election ('.. 
the respondent's agent, to intimidate these 
persons and prevent them from voting, in a 
speech, threatened them with punishment if 
they voted; and subsequently printed notices 
to the same effect were sent to these voters. 
On the polling day 1*., wlm had been ap
pointed deputy returning officer, on the dis
tinct understanding with, and promise made 
to. the returning officer that he would not 
mark t lu» ballots of these voters, consulted 
with and on his advice ami in collusion 
with him marked the ballots of certain of 
these voters.—Held, reversing the judgment 
appealed from 17 Legal News, 220) that the 
election was void by reason of the attempted 
intimidation practiced by the respondent's 
agent : and by reason also of the conspiracy 
between the said agent and the deputy re
turning officer to interfere with the free ex
ercise of the franchise of voters, violations of 
s. !IH of the Homlniou Elections Act, 1M74. ami 
corrupt practices under s. '.IS of the said Act. 
Simla ages Election Case; Chalet te v. Ha in*

14. Libel — Slander — Publii interests— 
Charge of corruption—Privileged statements 
—Challenge to sue.

Sec No. 90, infra.

if) Subornation.

fin. Agent — Authority of scrutineer — 
Il il fully inducing voter to take false 
oath — Corrupt practice — Farmers’ sons — 
Oath T.\ — A scrutineer appointed for a poll
ing place at an election under the written 
authority of a candidate is an agent for 
whose illegal acts at the polling place the 
candidate will be answerable.—Tin- insisting 
by such scrutineer of the taking of the farm
ers' sons' oath T by a hesitating voter whose 
vote is objected to and who is registered on 
the list as a farmer's son and not as 
an owner, when, as a matter of fact, the 
voter’s father bad died previous to the final 
revision of the list leaving the son owner of 
the property, is a wilful inducing or en
deavouring to induce the voter to take a 
false oath, so as to amount to a corrupt prac- 
tlce within K. 8. C. <-. 8, u. 90, 91. and such 
corrupt practice will avoid the election under 
s. Oil. Strong ami flwynne, J.T.. dissenting.— 
Per Strong, j. That rending s. 41 in conjunc
tion with s. 4.1, s.-s. 2. and the oath T in 
schedule A. of R. S. ('. c. S. an inquiry on 
a scrutiny as to the qualification of a farm
er's son at the time of voting is admissible, 
and if it is shewn that a number of unquali
fied farmers' sons' votes larger than the ma
jority were admitted the election will be void. 
(Taschereau. J.. contra.) Haldimand Elec- 
lion Case; Walsh v. Montague. xv„ 491.

(g) Treating.

10. Corrupt treating—Trivial act.]—Dur
ing an election liquor was given to an elector,

\
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who ni il»* same time was naked to vole for 
a parti»-aInr cnndiilnte.—//»/»/. tlint this wns 
corrupt trenting under R. S. V. v. X. s. 8tl. 
Went Prince Elt d ion Vane, xxvii., 241.

57. I Hr inn think* on election tiny—Agency 
—I nilue influence.

Sec No. 72. infra.

5S. Hiring lit/uor to roter — .1 et of good- 
fellowship — Corrupt yruetice*.

See Nos. 2. 211, ante.

( h t Tririal Act*.

511. Corrupt practice* — Tririal or un
important net* — He ne fit of statuti.] 
Though th«* only corrupt net proved against 
a sitting mendier was of a trivial anil unim
portant character, and lie lutil at public meet
ings warned his supporters against the com
mission of ilh'gal acts, yet as such act was 
commitl«*d hy an agent whom In- had taken 
with him to canvass a certain locality, and 
there were cdroumstniioes wliii h should Inivo 
aroused his suspicion, lie should have given a 
like warning to this agent, ami not having 
«loin* so he was not entitled to tin* h»*neflt 
of the amendment to The Vont rover toil Elec
tions Act in 54 & 55 Viet. c. 2<». s. 11». IIY*/ 
Prince Hleetion Cate, xxvii., 241.

5. Deposit.

tit». Controverted election — Appeal — 
Dissolution of Parliament Petition lap*ing

lit turn of deposit.]—1 let ween the appeal 
from a decision on Nth November, INI Ml. in a 
controverted election case and the sittings of 
the court l*.irliament was dissolved, and by 
cfTi*ct of dissolution the petition dropped. 
Respondent, ill order to have costs out of the 
deposit in court moved before a judge of the 
Supreme t’ourt in chambers ton reference 
from the full court • to dismiss tin- appeal 
for want of prosecution, or to have the re
cord remitted to the court below. The peti
tioner claimed the ih*|MMl should Is* returned 
to him. Patterson, .1., held that the final de
termination of the right to costs being kept 
in suspense by tin* appeal, the motion should 
lie refused: but inasmuch as the de|iosit in 
the court below ought to be disposed of by 
an order of lliât court, tin* registrar of the 
Supreme Court should certify to the court 
lsdow that the appeal was not heard, and 
that the |n*titinn dropped by reason of dis
solution of Parliament on 2nd February, 
1N1H. | N’otk, Tin* court below refused to
pay out the deposit, and on motion by peti
tioner the Supreme Court I being shewn that 
lie* order by Patterson. had not been ap
pealed from » ordered on 15th March. 1SÎKI. 
I see No. I hi, infra l. a certificate to issue re
citing the ........... lings that took place and de
vlaring that petitioner was entitled to the re
payment to him of the deposit, both as 
security for costs of petition and as security 
for costs of an|H*al.| IIniton Election Cane;
f.n*h v. II ahlit. xix.. 557.

til. Preliminary objection* — Service—Se
curity — Receipt — It. S. C. e. fl, **. S «(•

0, *.-**. e <(• g and *. 10.]—Two members an- 
returned for an electoral district in P I 
Island. With a petition against the return 
of the two sitting mendiera, petitioner <ii 
posited S2.INM» with the denut y prothotini n \ 
and in the notice of presentation of petii;,,n 
and deposit of security stated that lie I. n| 
given security of îF 1.»NHI for each respond. m 
“in all #2,«HNr duly deposited with the pro; li
mitary as rei|uiri*il by statute. The receipt 
signed by the deputy prothoiiolary appuii, . i| 
by the judges, and acknowledged receipt 
#2.»nn». without stating that xi.immi wa- 
posited as security for each respondent. Tin 
petition was served personally on tin- i, 
spomlents at Ottawa.—Held. 1. That p. i- n 
ill service of the petition a I Ottawa, u i 1 t 
an order of the court, is a good servie m 
der s. Ill of the Controvert«*«1 Elections A' i 
2. That there being at the time of iln pi
sciitatiou of tin- petition security of KI.....
for the costs of each respondent the sc. mi n , 
given was sufficient.—3. That payment to ill 
deputy protlionoiary was a valid pane i 
Hint,,'* and Prince t P. E. /. i C . „
Cane*, xx., 2ll.

•12. Controrerted election — Pn liniinnni 
objections - lh posit of security / . / 
tenth r — It. S. C. e. /#. s. It i ; |

The preliminary objection was i 
the security and deposit receipt were ill . 
null and void, the receipt Is-ing : “VI 
security required by law had been ge . , 
behalf of the petitioners by a sum of Siam
in a Dominion note, to wit. a bank ...........
ÿUhhi (liominion of Canada i bearing 
number 21114, deposited in our hands '■ iin* 
said petitioners, constituting a legal i < 1-r 
under the statute of the Dominion of < i 
now in force." The deposit was in I'm ' a 
Dominion note of si.mm. Held, affirn 
judgment appealed from, that the dep.Mi I
n-ci-ipt complied siillicieiitly with s. !» i ’ • f 
the Dominion Controverted Elections \ ■ 
Argentin il Election Case• Christie \ 1/
rison, xx., 1S»4.

(13. Dissolution of Parliament -Abut' mi nt 
of proceeding* — Return of deposit* I'nn- 
ment oui of court below—Practice-] I" tbe 
interval between the taking of an appe 'phi 
the decision in the matter of a contnnertisl 
election, and the sittings of the Supreme 
Court of Canada, when the appeal v ' ■ 
have been heard. Parliament was di- I. 
ami the petition was dropped and d. i.d 
to have abated in consequence, by 11. I- 
ment of Ilia Lordship Mr. Justice P 
silting as a judge of tin* Supreme c i ^_*>f 
Canada in chambers 111» Can. S. V II -'7- 
During a subsequent session of tin* s n im* 
Court, n motion was made on behalf ■ Mi>- 
petitioner for an order directing payment "it 
of the court below of the deposit made vi 
that court as security for the costs a tin 
petition, and also of the further deposit i -I 
in said court lielow as security for the 
of the appeal to the Supreme Court IE'1- 
that the petitioner was entitled to a special 
order declaring and ordering that the m. ■ ' 
so deposited should lie paid to the petition,a 
out of the said court below. Hal Ion I'1" 
tion Cast ; I.u*It v. Wnlilic, 15th March. 1

114. Deposit of security—Payment to ml 
officer. Ë

See No. 1KI. infra. m
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0. Discretionary Order.

<ST>. Service of petition—Extension of time 
—Discretion of judge—If. s. ('. e. U, s. I»— 
Practice—Preliminary objections.]—An order 
i-xti'inling time for service of an elect ion peti
tion filed at Halifax from five days to fifteen 
days, on the ground that the respondent was 
at Ottawa, is a proper order for the judge to 
muk" in the exercise of his discretion under 
... Ill of c. 1*. It. S. ('.—Semble, per Ritchie. 
t'J., and Henry. .1.. that the court below had 
power to make rules for the service of an 
elect inn petition out of the jurisdiction. /'< ; 
Strong. ,1. An extremely strong case should 
In- shewn to induce the court to allow an ap- 
]ieal front the judgment of the court below* 
on preliminary objections. Shelburne Elec
tion t'uxe; Uobertson v. Laurie, xiv., 27>8.

7. Discontinuance.

till. Election appeal — Discontinuance — 
Practice — Vertifictite of registrar — Sew 
irrif.l Appellant was unseated for corrupt 
practices by agents, and upon appeal the case 
was inscribed for the May session, INI 12. 
When the appeal was called, no «me appearing 
for appellant, counsel for respondent stated 
that lie had been served by appellant’s soli
citor when a notice of discontinuance, and 
the appeal was struck off the list. —The no
tice of discontinuance having I teen filed in 
the registrar’s office, he certified to the 
Speaker of the House of ('ominous that by 
reason of such discontinuance, the decision 
of the trial judges and their report, were left 
unaffected by proceedings taken in the Su
preme Court. The Siteaker subsequently is
sued a new writ. I.'Assomption Election 
i a*i ; liauthicr v. Il rien, xxl 20.

i'm. Controverted election—Change of soli
citor* Paginent of costs—Abandonment of 
appeal Stag of proceedings on appeal—Per- 
• uipturg order for hearing.] While an np- 

ei a,,-, pending on 1st October, 11*01, mo
tion was made for change of solicitors of 
record and was g Ranted on deposit being 
made of SlOtl to secure former solicitor's 
costs. Thereupon counsel for appellant stat
ed that an agreement for postponement of 
die hearing had been come to and the order 
for postponement was made accordingly. 
Heniiiliii. K.C.. then asked leave to present 
a pet it ion to have a new petitioner appointed 
"" the .-round that the postponement was the 
twilit of fraudulent collusion between the 
new solicitors and the former petitioner who 
have been paid to abandon proceedings. 
Leave for the application was granted after 
'Mice in order that, if collusion were proved, 
'he order to postpone might be rescinded, 
fin -2nd November, another motion to change 
'"lhiioi' was made and granted, on consent 
"f parties, the hearing being ordered to be 
Vereinptnrily fixed for the term then in session 
mid ii.it later than 211th November. This 
'h"e for hearing was fixed by the court sun 

1 hi 21ith November appellant's counsel 
applied to stay proceedings till costs of the 
r.V.li' it"V fl"' record from 1st October to 
--'"I November bad been paid. The order 

1 and th" hearing ordered in pro 
""il forthwith. I’pon appellant's counsel 
s'ati"tr that the case could not he distln- 

i "l"'1"''1 from the Tiro Mountains Election 
| Ct1 Van. S. V. It. 4!I71. the appeal was

dismissed with costs. Terrebonne Election 
Case, 2*.ith November, 1001.

I IK. Itecriminutorg charges Procedure— 
W ithdrawal of claim to scat—Order avoiding 
election.

See No. 120, infra.

till. Discontinuance — Appeal dismissed bg 
consent.
See Practice of Supreme Court, 104. lor».

S. Disqualification.

70. House of Commons— Eligible candidate
Ijcgislatiri axxcmhlg — IHxgnalificalion -

Contrai t irith the Croira—111 I iet. e. -I, .**. 
it N (/*. E. 1.11 Ity instrument under tin* 
hand and seal of the Lieutenant tiovenmr of 
P. K. !.. ('. was appointed ferryman for the 
term of .1 years, pursuant to the Acts relating 
to ferries, and the commission provided that 
< should be paid a subsidy of $0.'» for each 
year of said term. (*. had given to the Gov
ernment a bond with two sureties for the 
performance of his contract. C. assigned to 
P. one-fourth interest in the, ferry contract, 
and it was agreed that oui*-fourth of the pro
fits should be paid over by C. to P. At the 
time of the agreement P. was a member of 
the House of Assembly of P. E. I. Subse
quently P. was returned as a member elect 
for the House of ( 'ominous for Prince County. 
P. E. !.. and upon his return being contested, 
Ih hi. alHrming the judgment appealed from. 
Taschereau. .1., dissenting, that, by the agree
ment with ('.. P. became a person holding 
and enjoying a contract or agreement with 
11er Majesty within the meaning of fill Viet, 
e. s. 4 t P. E. l.i, which disqualified him 
and rendered him ineligible for election to 
the House of Assembly or to sit or vote in 
tile same, by s. S, to he read With s. 4. his 
seat in the Assembly became vacated, and he 
was therefore eligible for election as a mem
ber of the House of Commons. Princt Elct 
lion Case; Hnckctt v. Perry, xiv.. 211.’».

71. Corrupt practices — Conviction of re
spondent — Egual division of opinion on 
appeal.

See No. 12N, infra.

li. Evidence.

72. Candidate's evidence — .1/ nltiplii it g of 
charges—Weight of evidence.] -The petition 
in tiie usual form, charged bribery and cor
ruption on behalf of respondent and bis 
agents; and treating by agents on nomina
tion and polling days. The bill of particulars 
formulated UN charges, but. in apneaI. they 
only insisted unon 17, of which 7 attached 
personally to the respondent, and Hi to his 
agents. Respondent was examined on his
own behalf, and, in all, 280 witnesses were 
heard.—The petition was dismissed on all the 
charges and on appeal to the Supreme Court 
against this judgment it was unanimously 
atlirmed. except as to the charge of bribery 
in'll undue Influence hv one Robert, and 
Held. 1. That the evidence of a candidate 
on his own In-half, is admissible in tin* 
Province of Oueliee. 2. That when there 
are a multiplicity of charges each charge
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should ho fronted ns a separate charge, 
and. if proved by one witness only, and re
butted by another, the united weight of the 
testimony, without accompanying or collateral 
circumstances to aid the court in its apprecia
tion of the contradictory statements, cannot 
overcome the effect of the evidence in re
buttal. and that, in such a case, the candidate 
is entitled to tin- presumption of innocence to 
turn the scale in his favour. Jan/ucs-Carticr 
Election Cum:: Somerville v. Lu flu mine, ii., 
21U.

7.'l. Dominion controverted election — Pre
lim innry objections—Onus inobundi—Costs. ] 
- The petition complained of the return of 
(}. for the House of Commons and was met 
by preliminary objections, that the petition
ers were not electors, nor iptalified to vote at 
the election. A day was lixed for hearing 
preliminary objections, no evidence was given 
upon them, and they were dismissed, follow
ing Dural v. Casgrain ( 11» E. (’. .fur. HI), on 
the ground that tin- onus probandi was on the 
respondent to support such objections.—On 
appeal, Fournier. Henry, and Clwynne. JJ„ 
were of opinion that the onus inobundi was 
on the appellant, who by his preliminary ob
jections had affirmed the disqualification of 
i he pel it lorn r. l'outra, Uitchi », < and 
Strong and Taschereau. .1.1. The court being 
equally divided, the judgment of the court be
low stood affirmed without costs. Megantic 
Election Cum : Frechette v. doub t, viii., lti!».

71. Shorthand notes of evidence — Exten
sion of stenographic notes.]—The shorthand 
notes of the stenographer employed by the 
court to take down the evidence were not 
extended in his handwriting, but were signed 
by him. Ill hi. that the notes of evidence 
could not be objected to. Megantic Election 
Cum ; Frechette v. Goulet, ix., 27!».

7.1. Election expenses—Accounting for ex
penditure- -presumption.\—When an agent of 
a candidate receives and s|s-nds for election 
purposes large sums of money, and does not 
render an account of such expenditure, it will 
create a presumption that corrupt practices 
have been resorted to. Judgment appealed 
from (H» (j. L. K. 2471 affirmed. Leris 
El< t tion Case; Rel leau v. Dcssault, xi., 132$.

7* ». F roof of ugeneg—Inferences from com
bined elements.

Sec No. 38. ante.

77. Proof of status of petitioner — Onus 
probnndi - Reservation in decision on pre
liminary objections — Failure to appeal—If es 
judicata.

Sec No. 05, infra.

78. Inferences by trial judges—Reverse on 
appeal.

Sec No. 87, infra.

70. Evidences of corrupt practices — Find
ings of trial judges—Interference on appeal.

Sec No. 88, infra.

80. Status of petitioner—Copy of voter's 
list—Certificate.

See No. 97, infra.

,10. Expenses.

81. Canvassers—Promise to pag legal 
penses—Voter acting as professional spiuker 
— Dominion Elections Act. /NT}. *.•*
s. Hi. I A promise by a candidate to pav i 
travelling expenses of a voter who n« :I 
professional speaker on his behalf provi-l-.| 
it were legal to do so. is not a breach "i - . 
3 of s. 02 of The Dominion Elections .V i 
1874. Taschereau and (1 Wynne, .1.1,. , 
Renting.—Per Fournier. .1. Candidates 
legally employ and pay for the expenses n i 
services of canvassers and s|H»nkers. although
they may be voters, provided the agi... .
be not a colourable one intended to evade iln 
briln-ry clauses of tlu- Dominion Elect i.cis 
Act, 1874.—Per Taschereau and tJ Wynne. .1.1 
Such a payment would be illegal. I See 
1 iodg. Elec. Case. 785.) Xortlt Ontario I i 
tinn Case; 11 heeler v. (lihlis, iv.. 431».

82. Personal expenses of candidate
meat under 37 lift. c. !>. s. I !,l. ] , Ta*
chereati. .1. The personal expenses of candi 
dates should be included in tin- stateim-m f 
election expenses required to In- furnished m 
the returning officer under 37 Viet. c. :i. - 
123. (Fournier and Henry. .1.1.. expia—I 
no opinion on the merits. Judgment app- I I 
from (ti € ». E. It. lui» » affirmed.i 
Election Case; Larue v. Deslauriers, v., 111.

11. Findinus in Tiual Corin'.

83. Hribcrg — Personal expenses (’lande 
stine payment to voter.]—The main - h.n-ge 
was bribery of one A., and the trial 
found that the appellant had underhand. d!\ 
slipped into a voter's pocket $.1 for a i re 
tended purpose, not mentioned to the :• pi 
•-nt : that this amount was not inclin' d a 
the published return of expenses requited 
the Election Act, and was bribery. //■/-/ 
that an appellate court ought not lu t.Mi
llie findings of fact of the trial judge
the court is convinced beyond doubt ilia I hi* 
conclusions are erroneous, and that lie- -w 
deuce in this case warranted the limbi : that 
appellant had been guilty of personal bribery 
Judgment appealed from (0 <J. !.. 12. I"»'» 
affirmed. HeUcchusv Elation Cam; I. 
Dcsluuriers, v., 91.

84. Appeal on matters of fait IL
Corrupt intent.] Among charges of bribery 
and treating decided was the following ' >: ■ 
M.. a blacksmith, who was a neighbour of 
I»., had in his possession for two year- -> > i
lieces of broken saws which 1 ». had left wiih 
iiin for the purpose of making scrap- t- -nit

of them on shares. A few daj s pi 
nation 1 ». went into .XI.'s shop, and : I • ri*
ening a scraper told M. to keep the old jo-ves 
of saws which he might still have. M. i his 
evidence answered: "(j. lie did not • I- 
your vote? A. No. Q. What has he -a id? 
A. He said that Magnan was coming lik-- 
mustard after dinner. <j. Dugas did i n-k 
you for whom you were? A. N-- '.» 11,1
you swear on the oath I ». left with 'on ill-;'- 
two pieces of saws in question with the in
tent to buy (bribe \ you ? A. I think m». I 
cannot say that it is sure. I don’t know his 
mind (son idee). It is all I can swear. »)
It has not changed your opinion? A N". 
q. For whom were you in the last election:
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A. For Magnan." The scrapers were worth 
ihout $2. and of no use to I)., and no other 
omvernation took place afterward* between 
the partie*. The trial jivlge found no inten- 
li-in lo corrupt M. Held, that llie Supreme 
I'uurt on appeal will not. on mere matters of 
n."t. reverse the findings of the judge who 
iri.s an election petition, unless the evidence 
h of a nature to convey an Irresistible con- 
'irtion that the judgment is not only wrong. 
Imt erroneous: that the evidence in support 
"!' the charge of bribing M.. as well as of the 
tlur charges of bribery and treating, was not 

Mirli as would justify an appellate court in 
ilrawing inferences that 1>. intended to cor
rupt the voters. Montcalm Election Case; 
il in/n an v. Itugas, ix„ 113.

Si. Appeal — Findings of fact.] —- As to 
three charges, the court was of opinion that 
mi the facts the judgment of the court below 
was not clearly wrong and should therefore 
not he reversed. Itcrthiei• Flection Cast ;

'I \ . C ttthbi it. ix.. III-1.

Ml. Secrecy of ballot — Marking ballot— 
lb •• sal on guettions of fact—Findings of 
imil /udge. | —A case must lie clear in order 
in obtain reversal of findings of the trial 
juilue un facts as to marks on ballots. llal- 
liiiiiiinl Flection Case, xv., 41K».

ST, Controverted election — Reviewing in- 
irrrntts on appeal — Evidence — Loan for 
h lulling expulses—Corrupt intent—R. S. C.

W, 9l; 8i (a) (c) I f railway 
tirltf* - Itrilierg,] — (}., a voter and supporter 
"f respondent, holding a free railway ticket 

■ go to Llstowel to vote and wanting $2 for 
f.is expenses while away from home, asked 
for the loan of the money from W.. a linr- 
'••nder and friend. W. not having the money 
at tin- time applied to S.. an agent of re
spondent, who was present in the room, for 
If nmnc.v. telling him he wanted it to lend 

to II. in enable him to go to Listoxvel to 
'"te. S.. the agent, lent the money to \\\, 
-'lie liiuuled it over to (1. \V. returned the

I-- S. the day before the trial. The judges 
at the trial held it a bond fide loan by S. to 
" Ih Id, Strong and Patterson. J.Ï.. dis- 
'tiitihu. reversing the judgment npiiea led 
trotn. ilull as the decision of the trial judges 
depended mi the inference drawn from the 
• xid. to .• their decision could lu» reviewed in 
appeal, and that the proper inference to he 
'fivn from the undisputed facts in the pre- 

rase n.i' that the loan by s. t<> w was 
a mere colourable transaction by S. to pay 
1 he travelling expenses of G. within the pro- 
visioiiN of s. 88 of The Dominion Elections 
y t fid a corrupt practice sufficient to avoid 
tin- election under s. HI of the Act. Strong, 
■I.. disM iiling. was of opinion that there was 
it" evidence that the loan was made to G. 
'ith the corrupt intent of inducing him to 
'"te for respondent.—Patterson. .1.. dissent- 
m- "ti the ground that as the decision of the 
"mrt below depended on the credibility of the 
witiK-s.s it ought not to be interfered with. 

»ng and Patterson, JJ . affirming 
nf appealed from, that upon the 

a n0®' is reviewed in the judgments.
!“e T. II. tickets issued at Toronto and 
•tratford for transportation of voters by rail 
i« the polls in this case were free tickets, ami 
mat IIS the free tickets had been given to 
'’iters who were well known supporters of re- 
'Ponuent, prepared to vote for him and for

him alone, if they voted at all. it did not 
amount to paying the travelling expenses of 
voters within the meaning of s. ss of The 
Dominion Elections Act. Ilcrlliier Elution 
Cos, ('.* Can. S. C. It. lt*21 followed, \orth 
Perth Election Case ; Campbell v. tirievc, xx., 
331.

88. Ilriberg — Promise to procure cmfdoli
ment bo Candidatt Corrupt practice Find
ing of till trial judges—Interference on appeal

It. S. c. r. N. *. it) < /,i.| -On a Charge that 
appellant had been guilty personally of a cor
rupt practice by promising to W. to endea
vour to procure him a situation in order to 
induce him to vote, and that such promise 
was subsequently carried into effect, tin- trial 
judges In-Id on tin- evidence that the charge 
bail been proved. The promise was charged 
as having been made in Thumb! on 28th Feb
ruary. 181)1. It was proved that W. some 
time In-fore the trial made a declaration upon 
which the charge was based, at the instance 
of the solicitor for petitioner, and had got for 
such declaration employment in Montreal 
from the C. 1’. It. Co. until the trial took 
place, and W. swore that the promise had 
lieen made on 17th February. G. f appellant i. 
although denying the charge, admitted in his 
examination that he intimated to W. that 
lie would assist him, and tlu-re was evidence 
that after the election G. wrote to W. and 
did endeavour to procure him the situation, 
but the letters were not put in evidence, hav
ing been destroyed by \V. at the request of 
appellant. Held, affirming the judgment ap
pealed from, that as the evidence of W. was 
in part corroborated by the evidence of appel
lant. the conclusion by the trial judges was 
not wrong, -nil leas so entirely erroneous as
to justify the court its an appellate tribunal 
in reversing the decision of the court below 
on the questions of fact involved. Wellantl 
Election Case ; Herman v. ltothcry, xx., 37<i.

81). Findings in judgment appealed from—- 
Vague general terms.| — The judgment ap
pealed from did not contain any special find
ings of fact nor any statement that any of the 
charges mentioned in the particulars were 
found proved, but stated generally that cor
rupt acts had been committed by respondent’s 
agents without his knowledge, and declared 
that he had not been duly elected and that 
tlie election was void. On an ap|ieal on the 
ground that the judgment was too general 
and vague. Held, that the general finding that 
corrupt acts had been proved was a sufficient 
compliance with the terms of the statute It. 
S. (J. c. 1). s. 43. Pontiac Election Case; 
Murray v. Lyon, xx., 020.

12. Libel and Slander.

1)0. Libel—Slander—Privileged statements 
— Public interest — Charging corruption 
against political candidate — Challenging to 
sue—Costs.]—Both parties were candidates 
fi* election and present at a public meeting 
when defendant stated that he had bribed tin- 
plaintiff at a former election to retire for 
money paid him. lie afterwards printed the 
statement in a newspaper and on "dodgers" 
circulated through the constituency with a 
printed challenge to the plaintiff and others 
implicated to justify their innocence of the 
charges by a suit for damages, offering to 
deposit costs of suit. Curran. J., gave a ver-
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diet for plaintiff which wan reversed on ap
peal. The reversal of the trial court judg- 
ment was affirmed by tl 
without costs, the Chief 
Gauthier v. Jcannotte, xx

13. Pettition, 01-122.

(a) Stilt un of Petitioner, 01-00. 
(b I Filing of Petition, 100-104. 
(ci Form of Petition, 105-111. 
(•It Service of Petition, 112-122.

(a) Status of Petitioner,

91. Controrertcil election—Status of peti
tioner—Evidence—I'it inn of electors. |—
At the trial the returning officer, who was 
also the registrar of the county, and secretary 
of Inverness, was called as witness, and pro
duced, in his official capacity, the original list 
of electors for the Township of Inverness, and 
proved that the name of one of the petitioners, 
whom lie personally knew, was on the list. 
The original document was retained by the 
witness, and, as neither of the parties re
quested that the list should he filed, the judge 
made no order to that effect. The status of 
the other petitioners was proved in the same 
way. Held, that there was sufficient evidence 
that the |s*titioners were persons who had a 
right t." vote at tli<■ election to which the peti
tion related under 37 Viet. e. 111. s. 7 ( I>. i 
Meyantic Flection t'use; Frechette v. Uoulct,

92. Status of petitioner—Onus prohand»—
Costs. |—By preliminary objections respond
ent claimed the petition should he dismissed 
because the petitioner had no right to vote 
at the election. On the day fixed for proof 
and hearing of the preliminary objections the 
petitioner adduced no proof and the respond
ent declared that he had no evidence and the 
preliminary objections were dismissed. Ilehl, 
per Sir \V. .1. Ritchie. and Taschereau
and Patterson. J.I., that the onus prohamli 
was upon the petitioner to establish his sta
tus, and that the ap|ienl should be allowed and 
the election petition dismissed.— Per Strong. 
•I., that the onus prohundi was upon the |m-i i- 
tinner, but in view of the established juris
prudence the appeal should Is* allowed with
out costs.— Fournier and G wynne, ,1,1.. con
tra, were of opinion that the onus prohundi 
was on the respondent. Meyantic Flection 
('use (M Can. S. C. R. Iti'.ll discussed. Stan 
stead Flection Case; Filler V. Snoic, XX., 12.

See No. 94, infra.

e Supreme Court, 
.lustjj^NUissenting.

93. Description of petitioner—Additions— 
Itcdunduncfi of nomenclature.] - A petition 
simply stated that it was the petition of "A. 
C." of l.oehiel. County of Glengarry, without 
describing his occupation, and it was shewn 
by affidavit that there are two or three other 
persons of that name on the voters' list for 
that township. Held, affirming the judgment 
appealed from, that the petition should not lie 
dismissed for the want of a more particular 
description of the petitioner. Glengarry 
Flection t'use; McLennan V. Chisholm, xx.,

See No. 105, infra.

F'?l

94. Flection petition—Status of petit%omt 
—Onus prohamli.]—The appellant filed! |.i«■ 
liminary objections as to the status <>■ tin- 
petitioners. When the parties were ■ i>;ird 
upon the merits of the preliminary objection* 
no evidence was given as to the status ofm tin- 
petitioners and the court dismissed the oIBi--
tions. Held, reversing the judgment appe.iW-l 
from, G wynne. .1., dissenting, that the on™- 
was on the petitioners to prove their statiiX 
as voters. Stunstead Flection Case (29 C.ni,\ 
s. C. R 121 followed. Bellcchast Eh 
Case; Am pot v. Lahreeiiue, xx.. 181.

95. Preliminary objections—Ifcserration ■,<
question in judgment—lies judicata Failun 
to appeal—Status of petitioner—Praetiei It
S. c. c. It, ss. Id <(• l.i—Evidence.] —Tie- pre
liminary objection was to the status of p.-ti 
tinner, and copies of the voters’ lists u. i 
tiled but no other evidence offered. The court 
set aside the objection " without prejudice i-> 
the right of the respondent if so advised t-. 
raise tin- same objection at the trial of Re
petition.” No appeal was taken from < 
decision and the case went to trial, where i 
objection was renewed hut was overruled In 
the triai judges who held that they had n<> 
right to entertain it. and on the merits tie-,, 
allowed the petition and voided the election 
The appeal to the Supreme Court of Can,id.i 
was on the ground that the onus was m i• • m 
tinner to prove status, which had been done. 
Ihld. affirming the judgment appealed from, 
that the objection raising the question of the 
qualification of the petitioner was prop, rh 
raised by preliminary objection and disp - i 
of, and tlie judges at the trial had in» juri
diction to entertain such objection. P" 
Flection ('use; Prouls v. Fraser, xx., 19'i.

90. Controverted election Frith - 
Status of petitioner—Preliminary object im- 
Dominion Flections Act. It. S. ('. » >. <- •"
i h», M. -U il. .74, "iS it UÔ—Electoral Fran 
. kisi ict, k > V r. $. - JJ I Hi 
ing the decision of Gill. .1.. Gwynne and l'n 
terson. .1.1.. dissenting, that where the :»-n- 
tioner's status in a controverted election i- 
objected to by preliminary object ion. >m li 
status should be established by the produiti"it 
of the voters' list actually used at lb-- yi-1 
tion. or n copy thereof certified by the t h-ik 
of the Crown in Chancery, and the pr.-ln. t n 
at enquête of a copy certified by tin- i- i-mu' 
officer of the list of voters upon whi- h I» 
tinner’s name appears, but which ha< 
been coin |m red with the voters' I Ft actuallt 
used at said election is insufficient proof. 
Hiehelieu Flection Case; Paradis v. It mm an. 
xxi., 198.

See No. 9i. infra.

97. Election petition—Copy of voters 
Status of petitioner—Certificate. \ On the 
hearing of preliminary objections to an 
tion petition to prove the status ol 111 • • i • • ■11 ' 
tinner a list of voters was offered un It a 
certificate of the Clerk .if the Crown ' ' h-i" 
eery, which, after stating that said Im 
a true copy of that finally revised for in-* 
district, proceeded as follows : " Ami i- «|s‘j
a true copy of a list of voters which way .....
ill said polling division at and in relation t<> 
an election of a member of the House <»t 
Commons of Canada for the said electoral -a- 
triot . . which original list of voters was
returned to me by the returning officer for 
said electoral district In the some plight ana
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.-I by 

they

rendit ion ns it now nppenrs. nn<l sni<l original 
}i«t of voters is now on rerortl in my office." 
II, Id. that this was. in effect. n certificate tlmt 
tIii* list offered in evidence was a true copy of 
a paper returned to the Clerk of the Crown by 
the returning officer as the very list used by 
ilic deputy returning officer at the polling dis
trict in iiuestion. and that such list remained 
of record in possiission of said clerk. It was 
then a sufficient certificate of the paper offered 
being a true copv of the list uclually used at 
tin- election. Itieheliiu Elect ion Case (21 
i'an. S. C. It. 1(18) followed. Winnipeg Elec
tion Vane; Macdonald Election Cane, xxvil..

ps. i'ontrorcrtcd election— Priliminary oh- 
jn-ti.in*- status of petitioner- til I id. e. I): 
<;.{,(• ti’, Viet. e. 12 (/>• i—‘ill Viet. e. />. x. 212 
h. i hm, mu,a fra nr him Construction

hI kIhlute.]—The principal contention on pre
liminary objections to a controverted election 
pet it inti was that the petitioner had lieeii guilty 
nf corrupt practices before and during the 
• lection, and that, by the effect of the statutes

1 Viet c. 14 and • >•'x I Viet e. 12, the
iKitiiiiiion Franchise Act was repealed, anil 
the provisions of the " Quebec Flections Act 
regulating the franchise in the Province of 
(Juelicr substituted therefor so as. thereby, to 
deprive the petitioner of a right to vote under 
fill Viet. c. P. s. 272. and being so deprived of 
a vote that lie had no status as |ietllinner. In 
lie Flection Court, evidence was taken on is- 

dned and iln- judge, holding that no 
corrupt practice upon the part of the peti- 
: inner had been proved, dismissed the pre
liminary objections. On appeal to the Su
preme Court of Canada : Held, that, as cor
rupt practices had not been proved, the ques
tion as to the effect of the statutes did not 
arise. !'< r (Iwynne, ,1. The amendment to 
tli' Uominion Franchise Act by til Viet. c. 11 
• I >. i and «13 & ti l Viet. c. 12 I I ». » lias not 
introduced into the Act the provisions of s. 
272 of "The (jltelsT Flections Act " so as 
to deprive a person properly on the list of 
voters for a nonunion election of his right 
to vote ut such election. Iteauharnois Elec
tion Cane; l.oy v. I’airicr, xxxi.. 4-47.

It'd. Election petition - Service•— Copy— 
•'•Inins of pititioner- Preliminary objection — 
Hi'idenn Electoral franchise.

Nos. !Hi and 07, ante, and No. 108, infra.

( b | Eiliny of Edition.

1,HI Dominion Controverted Elections Iff. 
,s' i ' N. s. ,v. 2—Cross petition Time for 

1 V. the sitting member, against whom 
a |M-t it ion had I teen tiled by 1... presented a 
"os- petition under s. S. s.-s. 2. of the hom
inien Controverted Flections Act. 1874. which 
was imt tiled within thirty days after the ptih- 
liratinii of the return by the Clerk of the 
Crown in Chancery, hut within the fifteen 
•lit'' after the service of the petition. A pre- 
ntniiiiii-y objection, that the cross petition was 
tiled too bite, was maintained by Meredith. 
* •1 Held, on appeal, that the sitiing member 
'■mild not file a cross-petition, within the lif- 
tei'ii days mentioned in the last part of s.-s. 2 
•if s. s, against a person who was an unsin- 
'■e"lul candidate and is a petitioner. Err 
r"unii. r. Taschereau and <Iwynne, ,IJ. The 
extrn hfteen days is given only when a petl-

52(5
lion has been filed against the sitting mein- 
lier, alleging corrupt practices after the re
turn. ( Henry, J., dissenting, i Montmorency 
Eh ction i 'am ; Valin v. Langlois, III., 00

lui. Dominion controverted election — On
tario Judicature let. IS,si — Eresentation of 
petition -Court.]- The election petition 
against the election and return of the respon
dent was intituled in the High Court of Jns- 
lice, Oueen’s Bench I »iv isioii. presented to the 
official in charge, filed and entered in the books 
of that office. A preliminary objection was 
taken that the High Court of Justice had no 
jurisdiction. Held. Henry and Taschereau. .1.1.. 
dissenting, reversing the judgment of Came
ron. .1., tin. It. 421. that the Ontario Judica
ture A'i. 1881, makes the High Court of Jus
tice and its divisions a continuation of the 
former courts merged in it. and that those 
courts still exist under new names; and that 
the petition had not been irregularly intituled 
and tiled. West Huron Elution Case; Mit
chell v. Cameron, viii„ 12(1.

102. Controverted election—preliminary ob
jections—English general rules Copy of p,ti- 
tion—lf. S. C. e. !), ss. H ( h i. tid.\- Held. 
affirming the judgment appealed from I 7 Man. 
L. It. 5811, Strong and (iwynne, .1.1., dis
senting. that the judges of the court in 
Manitolm not having made rules for practice 
and procedure in controverted elections the 
Fnglish rules of Michaelmas Term. 18(18, were 
in force, and that (under rule 1 i the peti
tioner. when tiling an election petition, is 
bound in leave a copy wiib the clerk of the 
court to he sent to the returning officer, and 
his failure to do so is the subject of a substan
tial preliminary objection and fatal t<> the 
petition. Eisyur Election Cast ; Collins v. 
Hoss, xx., 1.

See No. 104. infra.

103. Preliminary objections—Eiliny of giti- 
tion - Construction of statut* I ntt rpn tation 
of words und terms Legal htdiday.] When 
the time limited for presenting a petition 
against the return of a member of the House 
of Commons of Canada expires or falls upon 
a holiday, such petition may be effectively tiled 
upon the day next following which is not a 
holiday. This decision was followed in The 
Harvard Election Cast (31 Can. S. C. U. 
4.15» i. \ it nit t Election Cast. xxix.. 178.

( Leave to appeal to 1‘rivy Council refused. 
22 Cun. (lax. 203.)

104. Election petition- Ih posit of copy— 
Time limit- Ereliminary objections. | — Where 
a copy of an election petition wits not left 
with the prothouotary when the petition was 
filed, and. when deposited later, the fo. ty days 
within which the petition had to be tiled had 
expired : Held, (iwynne, .1 . dissenting, that the 
petition was properly dismissed on preliminary 
objiH-tioils ( 8 B. C. Rep. till. I.isgar Elu
tion Cast (20 Can. S. C It. 1 i followed.— 
Per (iwynne. ,1. The Supreme Court is com
petent to overrule a judgment of the court 
differently constituted if it clearly appears to 
lie erroneous. Ilurrard Ehetion Cas, ; Dural 
v. Maxwell, xxxi., 4.10.

OC•x
£

(cl Eorm of Petition.

10.1. Form of petition- -Description of peti
tioner—Amendment.]—Held, reversing the

___
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judgment appealed from (7 Man. L. It. 581), 1 
llint the omission to .set out in the petition the 
residence, address and occupation of the peti
tioner is a mere objection to the form which 
can lie remedied by amendment, and is there
fore not fatal. Lisgar Election Vote; Collin*
V. IfOSS, XX., 1.

.See No. 03, ante,
101$. Election petition—Preliminary objec

tionx—Affidavit of petitioner—Ilona ft Jen—Ex
amination of deponent Form of petition—It. 
S. C. C. it—.'i.'i it- 55 Viet, C. £0. x. .1 (It. I I — 
By 54 & 55 Viet. e. 20. h. 3. amending The 
Controverted Elections Act (It. S. (\ c. 9», 
an election petition must lie accompanied by 
an allidavit of the petitioner " that lie has 
good reason to believe and verily does believe 
that the several allegations contained in the 
said petition are true." The petitioner in this 
case used the exact words of the Act in his 
affidavit. Held, that the respondent to the 
petition was not entitled on the hearing on 
preliminary objections to examine him as to 
the grounds of his lielief. Held, further, that 
it was not necessary that the petition should 
lie annexed to or otherwise identified by the 
affidavit, as in case of an exhibit, the refer
ences in the affidavit being sufficient to shew 
what petition was referred to.— It is no ob
jection to an election petition that it is too 
general | as by the Act it may be in any 
prescribed form t if it follows the form that 
lias always been in use in the province. More
over. any inconvenience from generality may 
be obviated by particulars. Lunenburg Elec
tion Cane, xxvii., 220.

107. Controverted election—II. S. ('. c. 0— 
Xo return of member Illegal deposit Partie* 
to petition. |— A petition under The Dominion 
Controverted Elections Act ( it. S. (’. c. 9) al
leged that T„ a respondent, who had obtained 
a majority of the votes at the election was 
not properly nominated, and claimed the seat 
for his opponent, and that if it should be held 1 
that T. was duly elected his election should be 
set aside for corrupt acts by himself and 
agents. Held, that the petition ns framed 
came within the provisions of s. 5 of the Act 
and that T. was properly made a respondent. 
Meut Durham Election Cane, xxxi.. 314.

108. Controverted election—Statux of peti- I 
tioner—Evidence—Certifie -/ copy of voterr lint 
—Imprint of Queen's Printer—Form of peti
tion—.limit—HI I iet. e. I), x. In (/).()—()» 
tine hearing of preliminary objections to a con
troverted election petition the production of a 
list appearing on its face to be an imprint 
emanating from the Queen's ITinter. certified 
by the Clerk of the Crown in Chancery to 
lie a copy of the voters’ list used at the elec
tion. and upon which the name of the peti
tioner appeared as a person having a right to 
vote at such election, is sufficient proof of the i 
status of the petitioner. A copy of the list 
of electors bearing upon its face a statement 
that it is issued by the Queen’s Printer makes 
proof of its contents without further verifi
cation.—The jurat of the affidavit accompany
ing the petition was subscribed “ Grignon & 
Fortier. Protonotaire de la Cour Supérieure 
da "s i-t pour le District de Terrebonne.” Per 
Owynne, ,1. An objection to the regularity of 
the subscription to the jurat does not consti
tute proper matter to be inquired into by way 
of preliminary objection to the petition. Two 
Mountains Election Cane; Ethier v. Legault, 
xxxi., 437.

109. Appeal—Preliminary objection»—It. s. 
C. e. 11. xx. ]£ <t- 50—Order dismissing petition 
—Affidavit of petitioner.

Sec No. 93, ante.

110. Election petition — Preliminary obi", 
tion*—Affidavit of petitioner—Ilona ful 
Examination of deponent—Form of pcHtoni- 
It. S. C. c. 9—J4 it 55 I ict. e. £0, ». .1.

See No. 10G, ante.

111. Technical objections—Form of affidavit 
—Stamps on petition.

Sec No. 118, infra.

id) Service of Petition.

112. Service of petition— It. S. C. e. I). s. II 
—Art. 57, C. C. P.—Preliminary objections.| 
—The service of an election petition made in 
Quebec, at defendant's law office, on the 
ground floor of his residence anil having ,i 
separate entrance, by delivering a copy t,, de
fendant's law partner who was not a mem
ber of. nor resident with, defendant's fannlv. 
is not a service within it. S. C. c. 9, >. 11. 
and art. 57, C. C. P., and a preliminary oh lec
tion setting up defective service was main
tained and the election petition dismissed. 
< I Wynne. J„ dissenting. Montmuyny Eh it ion 
Case; Choquette v. Laberge, xv., 1.

113. Controverted election—Preliminary ob
jection»—Service at domicile—It. S. r. ,. ;j. 
x. 10.]—Leaving a copy of an election petition
and accompanying documents at the reside....
of the respondent with an adult member of his 
household during the live days after the pre
sentation of the same is a sufficient sen in- 
under s. 10 of the Dominion Controverted 
Elections Act even though the papers served 
do not come into the possession or within the 
knowledge of the respondent. King's i \ .v > 
Election Case; Harden v. Herteaux. xix.. :.2ii.

See No. 110, infra.
114. Service of petition—Personal service 

outside territorial jurisdiction—Xeeexxity for 
order. |—Personal service of an election peti
tion outside the territorial jurisdiction of an 
Election Court is good service under II. S. t 
c. 9, s. 10, although no order for such service 
has been obtained from the judge. Qio<ii'i 
and Prince Election Canes, xx.. 20.

See No. 110, Infra.
115. Controverted election — Re st rein of 

petition—Order extending time- -Pri liiniuiiiy 
objections—H. S. C. v. 0, s. 10.\ Petitioner 
omitted to serve on appellant with the petition 
a copy of the deposit receipt, but applied to a 
judge to extend the time for service that lit* 
might cure the omission. An order extending 
tlie time (subsequently affirmed by the Court 
of Appeal i was made and the petition was re
served. Before the order extending the time 
had been drawn up respondent filed prelim-

. inary object ions and by leave contained in the 
order he liled further preliminary objections 
after re-service. The new list of objections iu-

I
 eluded those made in the lirst instance, and 

also an objection to the power or jurisdiction 
of the Court of Appeal, or a judge thereof, 
to extend the time for service of the petition 
beyond the five days prescribed by the Act
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Held, that the order was valid and the re- 
service made thereunder was proper and regu- 1 
lnr service. (Hcngarry Electric Case; McLen
nan v. Chisholm, xx., 38.

110. Preliminary objections — Service of j 
petitions—Security—Payment to aetiny officer 
—It. S. C. c. !), s. 10, unit s. 0 (c) and l g I.]— j 
Appeals from decisions dismissing preliminary 
objections to the election petitions. The ques
tions raised were : 1st. whether a personal j 
service on the respondent at Ottawa without 
or with an order of the court at Halifax, or at 
his domicile is a good service. 2ndly, whether 
the payment of the security required by H. S. | 
C. c. !), s. !) (cl, into the hands of a person ! 
who was discharging the duties of and acting 
for the prothonotary at Halifax, and a receipt 
signed by said person in the prothonotary's 
mime. Is. 0 (y l.] were valid.—The court, fol- j 
lowing Kinys County ( A ,N. I Case. < l'.i Can. 1 
S. ('. It. 52(1), and (Queen's County IP. E. /. i 
Vase, (20 Can. S. C. It. 20), held the sendee 
and payment valid and a substantial com
pliance with the requirements of the statute. 
Elution Cases of Shelburne (A. S, ). White : 
v. (Jn i n wood ; Annapolis (.V. S. I, Mills v. I 
Ray; Lunenburg (A. .s'.». Kaulbach v. Risen- j 
hum r; Antiyonish (A. .S'.), Thompson v. Me- \ 
Oillirray; Piet on (A. s.), Tapper v. MeColl ; 
anil Inverness (A\ .S'.), McDonald v. Came
ron. xx., 1(H).

117. Election petition—Preliminary objec
tions—Service of petition—Bailiff's return— 
Cross-t .rumination—Production of copy.]—A 
return by a bailiff that he had served an elec
tion petition by leaving true copies, " duly cer- 
titied.” with the sitting member is a sufficient 
return. It need not state by whom the copies
........... rtified. (Articles 56 and 78 C. C. r.).
- Counsel for the person served will not be al
lowed to cross-examine the bailiff as to the 
contents of the copies served without produc
ing them or laying a foundation for secondary 
evidence. Beuuharnois Election Case, xxvii., 
232.

118. Stamps on petition—Technical ohjee- ! 
Hons to form—Prête-nom—Preliminary uhjce- j 
lions— Abandonment of proceedings—Re-in- j 
statement — Costs—Matter of procedure.]— , 
The Supreme Court, in dismissing the appeal | 
with costs, held. ( 1 l that objection to the j 
stamping of the petition was not open on ap- | 
peal, (2) that the affidavit would be deemed 
sufficient as the objections thereto were purely j 
technical, (3) that an objection that the peti- | 
tinier was merely a prête-nom for an interest- ; 
ed person who made the deposit and gun ran- j 
teed costs was not pnqier subject for prelimi- ! 
«wry objection, and (4 I that the service anew | 
of the petition, after abandonment of original ; 
proceedings and extension of time, without ! 
payment of costs of the former proceedings, j 
was only matter of procedure and should not j 
Is- interfered with on appeal. Laval Election 
Vase; Leonard v. Lu belle, 10th December, !

111). Discretionary order—Extending time 
for service of petition.

Sec No. U5, ante.

120. English general rules—Service of copy 
of petition on clerk of court.

Sec No. 102, ante.

121. Election petition — Preliminary objec
tions—Service of petition.

See No. 104, ante.

122. Abandonment of proceedings—Serving 
petition anew.

See Nos. 00-00 and 118, ante.

14. Preliminary Objections.

123. Status of petitioner—Reservation of 
•I ues t ion—Res ju dira ta.

See No. 1)5, ante.

124. Objections to petition—Status of peti
tioner—Dominion franchise—Construction of 
statute.

See No. 1)8, ante.

125. Deposit of petition — Time limit — 
(.1 rounds of objections.

Sec Nos. 102, 104, ante, and 130, infra.

15. Procedure.
120. Comm en re in cut of trial—Staging pro

ceedings—Session of Parliament — Adjourn
ments—Recriminatory charges—R. S. C. c. 
!). s. .11. 8. s. J. 88. -U. 1.1. 8.-8. 2, mid 88. 85, 
2-J—Withdrawal of claim to seat—Order void
ing election.]—After the trial of an election 
petition has been commenced, the trial 
judge may adjourn the case from time 
to time, as to him seems convenient.— 
Where the proceedings for the commence
ment of the trial have been stayed «luring 
a session of Parliament by an order of a judge, 
and a day has been fixed for the trial within 
the statutory period of six months as so ex
tended, on which day the petitioners proceeded 
with their enquête and examined two wit
nesses after which the hearing was adjourned 
to a day beyond the statutory period as so ex
tended to allow the petitioners to file another 
bill of particulars, those already liled having 
been declared insufficient. — Held, there was 
sufficient commencement of the trial within 
the proper time and the future proceedings 
were valid under the Controverted Elections 
Act, H. îS, C. c. 1), s. 32.—In an election peti
tion claiming the seat for the defeated can
didate. recriminatory charges were brought 
against the defeated candidate and the trial 
judge, after having found that the election of 
the sitting member should be set aside for 
corrupt practices, fixed a day for the evidence 
upon the recriminatory charges. Thereupon 
the petitioners withdrew the claim to the 
seat, and the judge gave judgment avoiding the 
election.—Held, that s. 42 of c. 1), K. S. C\, no 
longer applied, and the judge was right in 
refusing to proceed upon the recriminatory 
charges.—per G Wynne. J., that it would have 
been competent for the trial judge to have 
received evidence on the recriminatory charges, 
but his refusal to do so was not a sufficient 
ground for reversing the judgment avoiding 
the election. Juliette Election Case; Uuilbault 
v. Dessert. xv„ 458.

127. Factum filed too late — Irregular in
scription— Refusal to hear ex parte.]—Where 
the appellant’s factum was filed only on the 
morning the appeal was called for hearing, 
and no one apjieared for the respondent, the
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court refused to hear the appeal ex parte. 
Levis Election C'ait, Cass. Dig. 12 ed. I l$8U.

128. Controverted election — Stay of pro
ceedings pending appeal on preliminary objec
tions—Trial within six months—Extension 
of time—Disqualification.] — Preliminary ob 
jeetions to an election |ietition filed on 22nd 
Feb., 1902. were dismissed by Loranger, J.. 
on April 2-éth. and an appeal was taken to the 
Supreme Court of Canada. On 31st May Mr. 
Justice Loranger ordered that the trial of the 
petition be adjourned to the thirtieth juridical 
day after the judgment of the Supreme Court 
was given, and the same was given dismissing 
the appeal on Oct. 10th. making Nov. 17th 
the day fixed for the trial under the order of 
Hist May. On Nov. 14th a motion was made 
before Loranger. J., on behalf of the member : 
elect to have the petition declared lapsed for 
non-commencement of the trial within six 
months from the time it was filed. This was 
refused on 17th Nov., but the judge held that 
the trial could not proceed on that day ns the 
order for adjournment had not fixed a certain 
time and place, and on motion by the peti
tioner lie ordered that it be commenced on j 
Dec. 1th. The trial was begun on that day 
and resulted in the member elect being un
seated and disqualified. On appeal from such ; 
judgment the objection to the jurisdiction of 
the trial judges was renewed.—Held, that the 
effect of the order of May 31st was to fix 
Nov. 17th as the date of commencement of the 
trial : that the time lietweeti May 31st and 
Oct. 10th when the judgment of the Supreme 
Court on the preliminary objections was given, 
should not be counted as part of the six 
months within which the trial was to be 
begun, and that Dev. 4th on which it was 
liegnn was therefore within the said six 
months.—Held, also, that if the order of 31st 
May could not be considered as fixing a day | 
for the trial it operated as a stay of pro 
ceedings and the order of Mr. Justice La ver
gue on Nov. 17th was proper.—As to the dis
qualification of the member elect by the judg
ment appealed from the members of the court 
were equally divided and the judgment stood 
affirmed. <S't. James Election Case, xxxiii., 
137.

120. Controverted election — Prompt pro
cedure necessary.]—On a motion to postpone 
the hearing of an election appeal, the court 
(Taschereau. C.J.. presiding I, stated that, 
henceforth it would insist upon election ap
peals being prosecuted diligently. Tiro Moun
tains Election Case, 24th Nov., 1902.

130. Judgment on preliminary objection— 
Reservation of question—Jurisdiction to re
consider on trial of merits—Res judicata— 
Failure to appeal—Evidence of status of peti-

See No. 95. ante.

131. Enlarging time for commencement of 
trial—Notice of trial—Shorthand notes— 
Reading evidence to witnesses.

See No. 138, infra.

132. Bracketing petitions—Separate trials 
—Overruling preliminary objections—Appeal.

See No. 140, infra.

10. RtX K1M1NAT0KY CHARUE8.

133. Recriminatory charges — Counter-pcti 
lion—37 l ief. c. 10, s. titi.}—The appellant 
claimed under 37 Viet. c. 10, s. 00, that if 
lie was not entitled to the seat the election 
should be declared void, on the ground of 
irregularities in the conduct of the election 
generally, but filed no counter petition a ml 
did not otherwise comply with the provisions 
of 37 Viet. c. 10. Held, that s. 00 of 37 
Viet. c. lu applies only to cases of récrimina 
tory charges, and not to a case where neither 
of "the parties or their agents are charged 
with doing a wrongful act. Queen's ( P. / 
/.) Election Case; Jenkins v. Hreeken. vii., 
247.

134. Recriminatory charges — Proccdun 
Withdrawal of claim to seat—Order avoiding 
election.

See No. 120, ante.

135. Rules of procedure — English rules — 
Copy of petition for returning officer.

Sec No. 102, ante.

17. Trial.

130. Controverted elections—ll'onf of prose- 
cution—Ruling at trial—Appeal—R. S. C. <*. 
9. xx. 32. 33 d 50—Extension of time—lurix 
diction.]—rThe decision of a judge at the trial 
of an election petition overruling an objet
tion to the jurisdiction of the judge to g.......
with the trial on the ground that more than 
six months had elapsed since the date of the 
presentation of the petition is appealable to 
the Supreme Court of Canada under s. 50 
(f>l, c. 9, It. 8. C. (1 wynne, J., dissenting. 
—In computing the time within which the 
trial of an election petition shall lie commenced 
the term of a session of Parliament shall not 
be excluded unless the court or judge has or
dered that the respondent’s presence at the 
trial is necessary. (• wynne, J.. dissenting. 
The time within which the trial of an elec
tion petition must lie commenced cannot be 
enlarged beyond the six months from the pres 
cotation of the petition, unless an order had 
been obtained on application made within said 
six months : an order granted on an applica
tion made after expiration of the said >ix 
months is an invalid order and can give an 
jurisdiction to try the merits of the petition, 
which is then out of court. Ritchie, el
and <1 wynne. J.. dissenting. (Hengarry J.be- 
tion ease; Purcell v. Kennedy, xiv., 453.

(Leave to appeal was refused by the Privy 
Council, 59 L. J. 279 ; 4 Times L. R. <MS4. i

137. Preliminary examination of respon- 
! dent — Postponement till after session — A n- 
1 largement of time for prosecution — Sis 

months' limit—R. S. ('. e. !l. ss. I ] «(• JA.l— 
I On 23rd April. 1891. after the i>etition was at 

issue, petitioner moved to have respondent ex
amined prior to the trial s<> that he

! use the deposition upon the trial. Respondent 
moved to postpone such examination until 
after the session, on the ground that being 

j attorney in his own case it would not “ he 
possible for him to apjtear. answer the inter
rogatories and attend to the case in which 
his presence was necessary before the dosing 

| of the session.” This motion was supported 
| by affidavit of respondent stating that it
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would be “ absolutely necessary for him to 
be constantly in court to attend to the present ; 
election trial” and that ii waa not possible 
'• for him to attend to the present case for ! 
which his presence is necessary before the 
closing of the session." The court ordered re 
spondent not to appear until after the session 
of Parliament. Immediately after the session 
was over, on 1st Oct., 1801, application was 
made to fix a day for trial, and it was fixed 
for 10th Dec., 18111. Respondent was ex
amined in the interval. On loth Dec., re
spondent objected to the jurisdiction of the 
court on the ground that the trial had not 
commenced within six months following the 
tiling of the petition and the objection was 
maintained.—Held, reversing the judgment ap
pealed from, that the order was in effect an 
enlargement of the time for the commence 
meat of the trial until after the session of 
Parliament and, therefore, in the computation< 
of time for the commencement of the trial the 
time occupied by the session of Parliament 
should not he included. Laprairie Election ' 
Cage; (Jibcault v. Pelletier, xx., 185.

138. Procedure — Enlargement of time for 
commencement of trial—Jurisdiction—It. .S'. f. 
c. 9, m, •(/. 33, '/ l. 50 i /-1 Notice "( trial - 
Shorthand notes—Appeal.]—On 10th Oct., 
1801. I he judge, within t! months after filing 
of election petition, enlarged the time for the 
commencement of trial to 4th Nov., the 0 
months expiring 18th Oct. On 10th Oct., an
other order was made by the judge fixing the 
trial for 4th Xov., and 14 clear days’ 
notice of trial was given. Respondent 
objected to the jurisdiction of the court.
— Held, that the orders made were valid.
— That the objection to sufficiency of no
tice of trial «given under R. S. (’. c." 1), s. 31. 
was not an objection which could he relied 
on in an appeal under s. 50 ( b I of that Act. 
—That evidence taken by a shorthand writer, 
not an official stenographer of the court, who 
has been appointed by the judge, need not be 
read over to witnesses when extended. Pon
tiac Election Case; Murray v. Lyon, xx., 02(1.

130. Trial after lapse of time limit—Con- 
*S»t judgment—If. 8. C. e. 8, s. 32; e. 133, s.

Reserve of objection.] — The trials were 
commenced on 22nd Dec., 1892, more than 0 
months after filing petition, and subject to 
objection that the court consequently had no 
jurisdiction. No order was made enlarging the 
time for commencement of trial. Respondents 
consented that the elections he voided by 
renson of corrupt acts committed by agents 
without their knowledge.—On appeal to the 
Supreme Court petitioner's counsel signed and 
hied a consent to reversal of the judgments ap
pealed from without costs, admitting that the 
objection upon the question of jurisdiction was 
"' ll Iuken.—Upon the filing of an affidavit as 
to the facts stated in respondent's consent, the 
appenI was allowed and the petitions dismissed 
without costs, liagot Election Case; Dupont 
y. Mm in ; Hour iHe Election Case; Brodeur v.

1 t-harboiincau, xxi., 28.

140. Bracketing petitions—Separate trials— 
T- ,v r- e. 9, g». 30 and 30—Appeal—Jurisdie- 
»a. I — Two election petitions were filed 
■linsl III.' appellant, one by A. on 4th 
T"1!- 1892, and the other by A. V.. the re 
Indention (5th April. 1892 The trial of the 

• petition was by order in chambers, dated 
S<M>t., 1892, fixed for 2<lth Oct. 1892.

On 24th Oct., appellant petitioned in chambers 
to join the two petitions and have another 
date fixed for the trial of both petitions. This 
motion was referred to the trial judges, who, 
on 2(ith Oct., before proceeding with the trial, 
dismissed the motion to have both petitions
joined and proc....led to try the A. V.
petition. Thereupon appellant objected to the 
|M-titi<m being tried then as no notice had been 
given that the A. petition had been fixed for 
trial, and, subject to such objection, filed an ad
mission that sufficient bribery by appellant's 
agent without his knowledge had been com
mitted to avoid the election. The trial judges 
then delivered judgment setting aside the elec
tion.—On an appeal to the Supreme Court, 
Held, 1. That under s. 30 of c. 9. R. S. (’., 
the trial judge could try the A. V. petition 
separately.—2. That the ruling of the court 
below on the objection relied on in the present 
ap|>eal. viz. : That the trial judges could not 
proceed with the pet ii ion in t hi-- case, because 
the two petitions filed had not been bracketed 
by the prothonotary as directed by R. S. C. 
c. 9, s. 30. was not a judgment or decision ap- 
penialde to I lie Supreme Court of Canada. 
Sedgewiek. .1.. doubting, Yuudreuil Election 
Case, xxii., 1.

141. Dominion Controverted Elections .let, 
ISJ.'i—Legislative powers—Provincial courts— 
Civil rights—Procedure—B. X. .1. Act, 1807 
—Dorn inion courts.

Sec Constitutional Law. 12.
142. Procedure — Commencement of trial — 

Stag of proceedings—Session of Parliament—- 
Adjournments—Recriminatory charges—With
drawal of claim to seat—Order avoiding elco-

Sce No. 12(5, ante.
143. Controverted election—Preliminary ob

jections—Stay of proceedings pending appeal— 
Trial within six months—Extension of time.

See No. 128, ante.

EMINENT DOMAIN.

1. Appeal—Jurisdiction—Title to lands— 
Municipal by-law—Widening streets — Expro
priation.] — In an action to quash a by-law 
passed for the expropriation of land, the con
troversy relates to a title to lands, and an ap
peal lies to the Supreme Court of Canada, 
although the amount in controversy is less than 
$2,000.—The judgment on the merits in the 
court lie low (tj. R. 15 Q. It. 3451 held, on the 
annulment of a by-law for widening a street, 
that the arrangement with the Turnpike Road 
Trustees by which they handed over the care 
of the roads to the municipality, within its 
limits, in consideration of the assumption of 
obligations, was authorized by 42 & 43 Viet. c. 
43 ( Q. I That the corporation in passing the 
by-law was acting within the powers of its 
charter, and that the right of the trustees over 
municipal streets was limited to the road-bed. 
and so long as repairs and toll collection was 
not interfered with, they could not prevent 
widening of the streets, laying sewers, etc.— 
This decision was affirmed for the reasons 
stated in the judgment appealed from. Mur
ray v. Town of Wcstmount, xxvii., 579.

2. Expropriation of lands — Public work — 
Reversion of land not used for canal purposes.

See Rideau Canal Lands. 2.
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3. Public work■ — ('mintruction of trestle*— 
Interference with private property — Injury 
consul 11y tin work*—1 tannines peculiar to the 
property in question—Compensation.

See Public Work, 4.

4. Crown — Construction of public work — 
Interference with public rights — Injury to

Sec Public Work, 3.

5. Hail way expropriations -- Arbitration — 
Death of arbitrator—Lapse of time for award.

See Railways, 30.

0. Old trails in Rupert’s Land -Substituted 
highway — Accessary way — Reserration in 
Crown grant — Dedication—I ser—Estoppel— 
Evidence.

Sec Highway, 3.

7. Highways—Old trails in Rupert's Laud 
—Substitution of new way — Dedication of 
highway.

Sec Highway. 4.

8. Railways—Eminent domain—Expropria
tion of lands— I rhliration—Evidence—Find
ings of fact—Duty of appellate court—5/ Viet.
c. 29 (/>.)

See Railways, 31.

0. Municipal corporation — Expropriation— 
Widening streets — Assessments — Excessive 
valuation—52 Viet. c. 79, s. 228 (Que.).

Sec Municipal Corporation, 12S.

10. Expropriation of land—Tenants in 
common—Propriétaires par indivis—Construc
tion of agreement — Misdescription — Elans 
and books of reference — Surreys — Registry 
laws — Satisfaction of condition us to in
demnity.

See Railways. 32.

11. Municipal corporation — Expropria
tion proceedings—Negligence — Interference 
with proprietary rights—Abandonment of 
proceedings — Damages — Servit tides estab
lished for public utility—Arts. JjOQ, .'ill, 507, 
1053 C. C.—Eminent domain.

See Servitude, G.

12. Assessment — Montreal harbour im
provements— Widening streets—Construction 
of statute—57 Viet. c. 57 (()ue.)—52 Viet. c. 
79. ». 139 (Que.)

ticc Municipal Corporation, 129.
And sec Crown — Expropriation — Public

Works—Tolls.

EMPHYTEUSIS.

1. Railtcay lands and permanent way— 
Adverse occupation — Relit or y action—Lease 
for 99.9 years—Injuries to road-bed—Right of 
action for damages—Ownership.]—The plain
tiffs had leased a railway cons I meted by them 
to operating companies for 900 years, reserv
ing a rental payable at stated times and upon 
terms a- to maintaining the railway and ii< 
proper operation by the lessees. In the ac
tion brought au petitoire for the recovery of 
l>art of the leased lands from an adverse 
occupant and for damages caused to the line

53G

of railway by the defendant, the pleas raivd 
questions that the lease was actually an ali.-n 
ution of all plaintiffs' interests in the lands 
occupied by the railway and left them wiih 
out any right of action either to recover i 
possession or to obtain damages for injure- 

i tained by the lauds. //- Id, affirming 
judgment appealed from, that the I. > 
amounted to an emphyteutic lease assign.-..- 
thi> domaine utile of the railway and all i h 
plaintiffs’ rights in respect thereof, reservii.-. 
however, the dont a ini direct, and, 
qtiently, the plaintiffs had the right <if lu i- 
ing the action un petitoin which lies in i . 
party having the legal estate, and that i!..- 
lessees might, on an application for an amend
ment, be added as parties plaintiffs in the 
action for tin* purposes of recovering ,u > 
damages shewn to have been sustained upoii 
il:.- leased lands, the action for \\inch t 
lie only in the holder of the beneficial e-i.m 
therein. Massawippi Valley Ry. Co. v. 
xxxiii., 457.

2. Transfer of lease—Alienation for nut 
Emphyteusis — Ruil-n-rente —Hail a longio > 
années—Droit mobilier—Cumulative drum, 
—/incompatible pleadings—Réintigrand' In 
noneiation de nouvel ouvre—Arts. 597. d !. 
7593 C. V.—Arts. 179, 177 (b). lOti}, Unit; i

See Action, 120.

EMPLOYER AND EMPLOYEE.

1. Xcgligcncc — Electric railway — Motor 
man—Workmen's Compensation Act— Injury 
to conductor.']—The motorman of an electri.-
car may be a “person who has charge or....
trol " within the meaning of a, of the \\ 
men's Compensation Act ( R. S. (). | IS!IT 1 
100». and if he negligently allows an open ,u- 
to come in contact with a passing vehicle 
whereby the conductor, who is standing >>n tl,.- 
side in discharge of his duty, is struck and 
injured the electric company is liable in .lain 
age for such injury. Judgment appealed fciii 
(27 Ont. App. R. 151) affirmed. Toronto I In. 
Co. v. Rnell, xxxi., 241.

2. Government Railways Act, 1881--Suits 
against Crown officials—Notice of action.

Sec Crown, G4.
3. Injury to employee — Lord Cam pin //'< 

Act—Exoneration from liability — Art. I'M

8tec Negligence, 210.
4. Railway company—Grass on siding.

See Negligence, 210.
5. Common employment—Négligence Dan

gerous material—Arts. 1053, ini ft C. C.
Sec Master and Servant, 20.

(!. Operation of railway—Defective way* or 
plant—Lock on switch—Negligence—Findings 
°f jury — Common law liability — Employer 
and employee—Assessment of damages.

See Negligence, 100.
7. Negligence—Use of dangerous materials 

•—Proximate cause of accident — Injuries tu 
workmen — Employers' liability — Presump
tions — Finding of jury sustained by coijrt

Sec Negligence, 144.
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8. Insecure scaffolding—Dangerous employ- 
ment—Liability for injury to employee—Dis
obedience of orders.

Sec Negligence, 01.

ENTAIL.

See Substitution—Title to Land.

ENVOIE EN POSSESSION.

Testamentary executors—Succession—Hai
ti no due by tutor- Practice—Action for ac
count — Provisional possession — Un voie en 
possession — Parties—Extra judicial consent 
to form of actions.

Sec Executors. 8.
And sec Servitude.

EQUITY OF REDEMPTION.

Mortgage — Loan to pay off prior ineum- 
hninet Interest—Assignait lit of mortgage— 
Purchase of equity of redemption—Accounts. 

Sec Mortgage, 04.

ERROR.

See Mistake.

ESCHEATS.

1. I'u il a re of heirs—Legislative jurisdiction 
-*H. V 1. Art. 18117, ss. 91, 92, 102, 109— 
If. N It. (78771 c. 91.

See Crown, 50.

2. Failure of heirs — In formation—Omis
sion tif party — Limitation of action—Collu
sive judgment—Tierce-opposition.

Sec Title to Land, 131.

ESCROW.

1. Policy of insurance — Delivery without 
1‘iniiitrrsigning — Unpaid premium — y cut

Sec Insurance, Life, 7.

-• Delivery of policy—Payment of premium 
—Countersigning by agent—Evidence.

See Insurance, Life, 8.

3. t'untraet of insurance—Cancelled policy 
Tnnrr—Conversion.

See Insurance, Marine, 21.

4. Commencement of contract—Policy of 
life insurance—Delivery.

See Insurance. Life, 12.

ESTATE TAIL.

Devise to great-grandson unborn—Appoint- 
| ment of heir-ut-lair to hold estate in the in-

And sec Substitution—Title to Land.

ESTOPPEL.

1. Estoppel by Conduct, 1-38.
2. Estoppel by Deed. 30-01.
3. Estoppel by Record, 02-70.

1. Estoppel by Conduct.
1. Sufferance — Trespass — Xaisance — 

Damages — Long possession — Constructions 
on public property — Eight of action.]— C. 
built u wharf in the bed of the St. Lawrence 
River, which communicated with the shore by 
means of a gangway, and had enjoyed the pos
session of this wharf and its approaches for 
many years, when R. claimed that it was a 
public nuisance, and destroyed the means of 
communication from the wharf to the shore. 
C. sued for damages, and to have the works 
restored. After issue joined, R. filed a sup
plementary plea, alleging, that since the in
stitution of iIn- action, tlw person on whose 
land C.'s bridge rested bad erected buildings 
which prevented the restoration of the bridge 
and wharf, and further that the wharf had 
been destroyed by natural causes and aban
doned. and that its re-establishment would be 
a public nuisance without utility. I hi appeal 
from the judgment of the Court of Queen’s 
Bench affirming the dismissal of the action, 
Held, reversing the judgment appealed from, 
that ns it appeared ('. had been openly, and 
with implied consent of public authority, al
lowed to erect the bridge and wharf on pub
lic property and remain in possession of it 
for over 111 years, the defendant, who bad 
full knowledge of the fact, was estopped and 
debarred of any right to remove what might 
have been originally a nuisance to him. and 
that, notwithstanding any subsequent aban
donment of this wharf and bridge. C. was 
entitled to substantial damages. Carerliill v. 
Ifobillard, ii., 575.

2. Survey — Standing by — Conventional 
boundary line.]—A neighbouring proprietor 
who stands by without objecting to a boun-

| dary line while it was being located by a 
surveyor, the line being staked and a build
ing up to that line partly erected by the ad
jacent proprietor was held to be estopped 
from disputing that the line located by the 

! surveyor was the true boundary line. (Sras- 
j sett v. Carter, x.. 105.

3. .4 et ion by ratepayer — Improper con
struction of municipal work — Contractor 
bringing suit—Acccntnnee of surplus money.] 
—A ratepayer of a municipality cannot main
tain an action, on behalf of himself and the 
other ratepayers, against the municipality for 
the improper construction of a drain author
ized by by-law when such ratepayer has him
self been a contractor for a portion of the 
work and has received his share of the 
money voted for the work in excess of the 
amount expended. Judgment appealed from

Ç:.

And tec Deed.



539 ESTOPPEL 51(1

t

(13 Out. App. It. 53) affirmed. Dillon v. 
'township of Raleigh, xiv\, 739.

I. Lease of mining rights—Option of lo
cating—Adoption of bou ndn ry. ] — Me A. lens- 
ed a portion of a lot of land for mining pur
poses described by metes and bounds with the 
option : " Pourra le dit ncouéreur changer la 
course des lignes et bornes du dit lopin de 
terre sans en augmenter les bornes, l'étendue 
ou superficie en suivant dans ce cas la course 
ou ligne de la dite veine de quartz qu'ill peut 
y avoir et se rencontrer en cet endroit, après 
que lui, le dit bailleur, aura prospecté le dit 
lopin de terre suslmiilé." adopted lines of 
survey made by P, as containing the vein. It. 
leased another portion of the same lot. In 
an action eu homage tin* court appointed 
three surveyors to lix the boundaries. Kadi 
surveyor made a separate report. and the re
port and plan of the surveyor L., adopting 
I’.'s lines, was adopted and homologated by 
the court.—ID Id. affirming the judgment ap
pealed from (13 < j. L. It. 1981. tiwynne, .1.. 
dissenting, that McA. having located the 
claim in accordance with the terms of the 
deed was estopped from claiming that the 
property should lie bounded according to the 
true course of the vein of quartz, and that 
the judgment homologating the survey adopt
ing P.’s lines and survey was right and should 
lie affirmed. McArthur v. Itroicn, xvii.. 111.

5. Solicitor—Practising without certifiente 
- An me appearing as member of firm- -Rs top- 
pel. |- M . a solicitor, who had not taken out 
his certificate, allowed his name to appear as 
a member of a firm in active practice, lie 
was not in fact a member, received no profits 
and paid none of the expenses and the firm 
did not appear as solicitors of record in any 
proceedings. The Law Society sued for the 
penalty, and shewed that the name of the 
firm was indorsed on certain papers filed of 
record in suits carried on by the firm. Held. 
reversing the judgment appealed from (15 
(hit. App. I!. 150i that M. did not "prac
tice as a solicitor within the meaning of 
the Act imposing the penalties l U. S. ().
( 1M77) c. 1401. and that he was not estop
ped by permitting his name to appear as a 
member of the firm, from shewing that lie 
was not in fact a member. MaedougaU v. 
Lair Society of I'pper Canada, xviii., 2U3.

ti. Conduct—Contract — Free boo mage — 
Repairs — ilti Viet. e. SI. ( (Jue. I | -M. sued 
It. for charges authorized under 3li Viet c.
> I (Que.I for the use of booms in the Nico- 
let River during 18K7-1.HNS. It. pleaded that 
under contracts between M. and It. and his 
auteurs, and the interpretation put upon them 
by M. the repairs to the booms were to be 
and were, in fact, made by him. and in con
sideration thereof he was to be allowed to 
puss his logs free ; and. also, pleaded compen
sation for use by M. of other booms, and repairs 
made by K. on M.'s booms, and which by 
law he was bound to make.—Held, reversing 
the judgment of the Court of Oueen's Bench, 
that there was evidence that M. had led It. 
to believe that under the contracts he was to 
have the use of the booms free in consideration 
of the repairs made by him to piers, &c.. and 
that M. was estopped by conduct from claim
ing the dues lie might otherwise have been 
authorized to collect.—Held, further, that even 
if M.'s right of action was authorized by the 
statute the amount claimed was fully com- I

I te usa ted for by the amount expended in i>. 
pairs for him by B. Hall v. McCaffrey, \

See No. 7, infra.

7. Conduct of parlies — - Possession - < 
tract — Rooms — Proprietary rights If, 
pier in — Rerendiisition — dli Viet. «. >/. 
O'S. claiming to lie the legal depositary.
T. Met I. claiming to he usufructuary nml. i 
3ti Viet. c. Ml ((j. i. of certain booms, chaii'-. 
and anchors in the Nicolet River, of w hi, i. 
<i. B. had possession for several years m 
der deeds and agreements from T. Met I ! 
had stored in a shed for the winter, brought
an action en revendication and for ..........
damages.—Held, affirming the judgment 
pealed from, that O'S. and T. MetI. wen 
entitled to the possession as alleged, nmltli.u 
they were precluded by their conduct an.I 
quiescence from disturbing (I. B.’s posse- 
Itall v. McCaffrey <20 Call. S. I '. R. ;:pi 
approved. O'Shaugnessy v. Rail, xxi.. M.'

S. Representation of indebtedness ;
able assignment — Garnishee proe/ss \ 
Plaintiff held a judgment against C. and v. - 
about to sue R. and M.. whom lie under
to lie C.'s partners. Before doing so !........
suited dne of the defendants, by whom he 
was informed that there was a balance <ln 
from defendants to ('.. for work perform : 
for defendants on the \V. C. Rv. under i 
contract, and defendants suggested that 1 - 
amount might be made available to - ni 
plaintiff's claim. On the strength of thi- >-• 
resentation garnishee process issued. hew 
defendants denied that there was any délit 
due. Previous to the garnishment. C. had 
drawn an order requesting defendants t• ■ p 
all sums coming due to him under the en
gineer's monthly certificate to K.. hut th-uv 
was no evidence of any indebtedness of C n> 
K. Held, affirming the judgment appealed 
from ( 2 R. &. (1.. 1991. Strong and (lu \ :me. 
.1.1.. dissenting, that defendants were est ; 
by their representation from denying i1 ht 
edness to C.. and that there was not evidence 
of such an assignment as would prevent the 
attachment from operating on the fund. 
Shanly v. Fitzrandolph. Cass. 1 Mg. (2 cd.i 
279.

9. Signal posts — Running of mil " tty
trains “Stop” notice Res ipsa ur
—A cgligcnce. |—The act of a railway <-<'in-
pany in placing signal posts along tin- lit.....
railway indicating rules for the running uf 
trains amounts to a declaration that die 
omission to obey tin* instructions so : i v .mi 
would lie negligence. Canadian Pan It». 
Co. v. Lawson. Cass. I»ig. (2 ed. t 729.

10. Pire insurance — ('outrait— Termina
tion — Xotiee — Statutory eonditi 
Premium note—Waiver—Estoppel. | Where 
an insurer has demanded and received pay
ment of a note given for the premium of in
surance» he is estopped fiom denying that an 
applicant is insured.— Judgment anp'-aled 
from 122 Ont. App. R. ON i affirmed. (Jwynne. 
.1. dissenting. Dominion Orange Mut mil I • 
sura nee Co. v. Rradt. xxv.. 154.

I 11. Fraudulent convention — Past due 
bonds Debentures transferable by iblinni 
— Implied notice—Innocent holder for ruliw.\ 
—Debentures transferable by delivery used 
and marked as exhibits in court war-; after
wards lost and advertised for in newspapers.
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Ten years Inter the owners’ agent pledged 
them to a broker for advances on his own ac
count, the bonds being then long past due, 
Imt payment provided for by special statutes.

Ih Id, uHirmiug the judgment appealed from 
<Q It. 3 <j. B. .'kill I, l-'ournier and Tasche
reau JJ.. dissenting, that neither the adver
tisement. nor marks on the bonds, nor the 
broker's knowledge of the agent's insolvency 
were notice to the pledgee of defects in the 
pledgor's title and that the owners, having 
by their act enabled their agent l«> transfer 
i lie bonds by delivery, were estopped from 
asserting title thereto, to the detriment of a 
'"•ini fide holder. Young v. UucSidcr, xxv.,

12. .Voi"o Scotia Probate .let — Executor* 
ninl mlin ill intro tor* — License to sill lamls— 
lé i judicata.] — An executrix obtained a 
license to sell real estate of a deceased tes
tator for payment of his debts. Judgment 
creditors of devisees moved to set aside the 
license but failed on the motion and in ap
prit I. The lands were sold under the license 
and executrix paid part of the price to the 
judgment creditors, who received the same 
knowing the moneys to be proceeds of the 
Mile. Afterwards the judgment creditors, 
Mill claiming the license to lie null, 
issued execution against the lands, and 
the purchaser brought action for a decla
ration that the judgments were not a charge 
thereon. Held, allirming the judgment ap- 

<1 from (27 N. s. Hep. 384), that the 
judgment upon the motion to set aside the 
in i "-r was conclusive against the judgment 
creditors and they were precluded thereby 
from taking collateral proceedings to charge 
the lands affected upon the grounds invoked 
or which might have been invoked upon the 
motion and that the judgment creditors, by 
receiving payment out of the proceeds of the 
sale, had elected to treat the license as having 
been regularly issued, and were estopped from 
fiiim king ils validity in answer to the action. 
'''ill; \. Plii n ne y, xxv., 1133.

1.'!. Transshipment in transit • — Custom of 
Irmh t'ontinning bills of lading—lh livery 
1‘iiihin nt of freight—Transfer by indorsement 

" Hu nl; let" - Estoppel.] - drain was 
'hipped from Chicago to Montreal, the bills 
"i lading being made only from Chicago to 
Kingston, where it was. according to the usual 
'•iw.nu of trade, transhipped into barges be- 
h'liuiug to the defendants, and them e con- 
'•y*‘d by them to Montreal, without the issue 
"f new bills of lading. It appeared, however, 
In have heel! the custom that such bills of 
hiding were, in eases of the kind, treated as 
cotitiutiiiig. The bills had been transferred 
'■y indorsement and delivery to the plaintiff, 
iil'in whose order the defendant bad delivered 
the greater part of the cargo, after exacting 
Wnient of full freight upon the shipment. 
Iln' defendant had also recognized the custom 
"! die grain trade as to the bills of lading 
I'liiitimiing. In an action to recover an unde 
I''Ted balance of the grain so shipped. Held. 
allirming the decision of the Court of Review, 
nt Montreal, that, under the circumstances, 
t ic defendant was estopped from questioning 
!'" V|l|diiv of the transfer of the bills ,,f hi I- 
uig under the provisions of " The Rank Act,” 
or objecting that they lmd become extinct 
tipon delivery of the cargoes at Kingston. 
‘ j. 1.1 ir re nee anil Chicago Forwarding Co. v. 

It'iiiA- (28 L. C. Jur. 127» referred
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to. Hingston Forwarding Co. v. Fnioii Hank 
of Canada. Pth December, 1805.

14. Loss of right to appeal -Acceptance of 
easts awarded appellant I eg nie see nee m
judgment appealed from. |- -The judgment ap
pealed from decided against appellant upon 
the construction of a will but gave him cer
tain costs which were taxed and paid to him 
out of moneys in court to the credit of the 
cause, field, that the reception of these costs 
was not inconsistent with an appeal against
'lie judgment upon the construct!....... if the
will. In re Ferguson; Turner V. Harnett; 
Turner v. Carson, xxviii., 38.

13. Incorporated company—Action against 
—Forfeiture of charter — Estoppel —Compli
ance with statute It es judicata.] — In an ac
tion for re payment of tolls alleged to have 
lieen unlawfully collected by a River Improve
ment Company, it appeared tlitit the plaintiff 
had treated the company as a corporation, 
used its works and paid tolls fixed by the com
missioner, and the company had also been 
sued as a corporation. Held, that the plain
tiff was precluded from impugning the legal 
existence of the company by claiming that its 
corporate powers were forfeited. Ilardy 
Lumber Co. v. Pickerel Hirer linproremeiit 
Co., xxix.. 211.

Hi. Sale of land Misrepresentation by 
vendor.] - A vendor of land who wilfully mi< 
-tales the position of the boundary line and 
thereby leads the purchaser to believe that he
is acquiring a strip not included in the .....I. is
estopped from afterwards claiming such strip 
as his own property. Judgment appealed 
from (31 X. S. Rep. 232) reversed, /.wicker 
v. Feindcl, xxix., 510.

It. I nauthori:cd issue of stork Proceed
ings against holder of unpaid shares -Setting 
Up illegality.

Sec Company Law, 30.

1< Waiter—Winding-up insidvent bank— 
A otic; Acceptance of dividends Prerogative 
— }î Met. C. J.l (/>.!

See Crown, 73.

10. Conditions of policy of insurance— 
Policy withheld from insured- Walter.

Sec Insurance. Kirk. 82.

2ft. Illegal assessment — Fear of process— 
Payment under protest -Waircr—Subsequent 
proceedings to quash.

See Assessment and Taxes, r.

21. Delay in bringing action—Promotion of 
joint stock company—Misrepresentation.

See Company Law, 37.

22. Hailway crossings Parol agreement
Heliancc on statutory provisions.

Sec Railways, 41.

23. Sale of pvoperty bequeathed — Invest
ment of proceeds by testator — Partage by 
legatees—notification by heir of beneficiary.

Sec Will, 20.

21. Execution of writ of attachment — 
Abandonment of seizure — Action against

See Sheriff, 5.
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25. Error in policy of in* it runic — Refer- 
caer of claim under arbitration claum —

See Insurance, Fire, 03.

2U. Paument of chcqui—Joint payee*—In
dorsement by partner—Acquiescence in pay
ai en t—Mon till y reev ipt*.

Sec Partnership, 10.

27. Tenant by *ufferanee — I list re**—Sub
tenancy—\ot ire to quit—Expiration of lease 
—(Jeerholding tenant.

See Landlord and Tenant, 22.

28. Era ud—ft reach of trust — Forgery— 
Ratification.

See Bills and Notes, 10.

20.Attorney compromising client — Agree
ment not to appeal.

Sec Appeal, 412.

30. Execution and delivery of deed—Regis
tration—Representation to mortgagee.

Sec Deed, 30.

31. Débats de compte—Judgment ordering 
account—Quality of defendant— Acquiescence 
—Merchants' booh* of account.

Sec Tutorship, 2.

32. Irregular appearance—Disavotcal of at
torney—Long delay—Waiver.

See Kequete Civile, 1.

33. Trespass to mortgaged property—Prac
tice—Parties to action- Mortgagee in posses
sion—Sale of property to trespasser.

Sec Mortgage, go.

34. Trustee—Administrator of estate—Re
lease by next of kin—Recession of release— 
Laches—Estoppel—Delays.

See Trusts, 13.

85. Trustee — Misappropriation — Surety 
—Knowledge by cestui que trust—Parties.

Sec Evidence, 175.

30. Mistaken consideration—.1 rtifiee—Mis
representation— Delays in action to rescind 
contract—Ratification■—\\ nicer.

See Vendor and Purchaser, 20.

37. Xon-negotiable note — Receipt of pro
ceeds—Acknowledgment of liability.

See Bills and Notes, 32.

38. Railways—Location of permanent way 
—Fencing — Laying out boundaries — Con
struction of deed —• Estoppel by conduct — 
Words of limitation—Description of lands— 
Registry laws—Xoticc of prior t itle -Riparian 
rights—Possession — Acquisitive prescription 
- Tenant bn sufferance — Right of action 
Adding parties—Practice.

See Railways, 153.

2. Estoppel by Deed.

30. Grant of provincial lands—Foreshore of 
harbour — Conveyance by grantee—Dower— 
Claim by widow—Estoppel by deed.]—After
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the B. X. A. Art came into force the Uovci v 
ment of Nova Scotia granted to 8. pan 
the foreshore of the harbour of Sidney, s 
conveyed through another party to the ap|. -, 
hint, defendant, which, in an action by i,.. 
widow for dower in the lands, pleaded m; 
the grant to 8. was void as the lands v 
v sied in the Dominion of Canada. II 
aitirming the judgment appealed from ( : \ 
8. Rep. 214), Strong and (iwynne, J.I., 1 
seining, ihal as the defendant had obtain 
title from 8. lie was estopped from saving 
that his title was defective.—Per Strong , i 
(1 wyuiie, J.I., dissenting. The conveyance i..
8. to the defendant's vendor was an inn.....
conveyance by which 8. himself would n»i 
have been estopped and, as estoppel hum 1 
mutual, his grantee would not be estoppel. 
There were no recitals in the deed that \\ a 
estop them and estoppel could not be created 
by the covenants. Sydney and Luninliiini 
Ry. Co. v, Sword, xxi., 152.

40. Conveyance to married woman—E.c 
tiou husband t--nt.\ \\ Itéré a h 
assented to a conveyance by his wife and per
formed subsequent Acts consistent with -u< li
assent it was held that he was estopped .......
denying the title of his wife’s grantor. 11 -
v. Mgrsh, xxii., 437.

4H«. Life insurance—Wagering policy \ / 
lity—M'aiver of illegality—Insurable ini' 't

Estoppt I l ) <i'... Ill c. )s i Imp.
2)74, 2)811. 2590 C. C’.] — A condition in n 
policy of life insurance by which the policy is 
declared to become incontestable upon in 
ground whatever after the lapae of a 
period, does not make the contract binding 
upon the insurer in the case of a wage rim.' 
policy.—Judgment of the Court of Queen’s 
Bench reversed. Sedgewick, J., dissent inj. 
Manufacturers Life In*. Co. v. Audit, w 
1H3.

t AIHrmed on appeal [ 1800] A. C. 0011.

41. Bona fides — Conveyance by married 
woman—Agreement—Recital.\ — It., a mar
ried woman, in order to carry out an agré
ment between her husband and his creditors 
consented to convey to the creditor a farm, 
her separate property, in consideration of tie- 
transfer by her husband to her of the -;<m k 
and other personal property on it. and in
demnity against her personal liability on 11 
mortgage against said farm. The coma, 
agreement and bill of sale of the elm : mb 
were all executed on the same day, the r ■ 
ment, to which B. was not a party,
ing a recital that the husband was owner of 
the said chattels but giving the credi'm- m> 
security upon them. The chattels having 
subsequently been seized under execution 
against the husband it was claimed, on inter
pleader proceedings, that the bill of sale 
in fraud of the creditor. Held, affirming the 
decision of the Court of Appeal, that tin tv 
citai in the agreement worked no estopi d a* 
against B. : that ns it appeared that the hus
band expressly refused to assign the - ha 11 els 
to bis creditor there was nothing to 
him from transferring them to his wile and 
that the Court of Appeal rightly held the 
transaction an honest one, and B. entitled to 
the goods and to indemnity against J - mort
gage. Boulton v. Boulton, xxviii., 502.

42. Acquiescement — Floatable waters 
Water power — River improvement ■Iona
user—Servitude—Arts. )00, 5)9, 550. > >l and

m
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I'll C. C.]—Where n riparian owner of ] 
lands on a lower level lunl been permitted by j 
the pluintilTs, l'or u number of years, to take j 
wat.-r power neve-wary to operate liis mill 
through a Hume he had constructed along the 
river hank partly upon the plaintiffs" land 
nmiievting with the plaintiffs* mill-race, sub
ject to the contribution of half the expense 

keeping their mill-race and dam in repair, 
and these facta had been recognized in deeds j 
and written agreements to which the plaintiffs 
and their auteurs had been parties, the plain- 
till's could no longer claim exclusive rights to i 
iIn* enjoyment of such river improvements nor 
nspiire the demolition of the Hume notwith
standing that they were absolute owners of 
the 'trip of land upon which the mill-race 
and a portion of the Hume had been construct
ed. Clip of Qui In c v. Aorth Shore Ry. Vo.
127 Can. S. V. It. 10*21 and La Commune 
'h lt> i tliiir v. Ih nis t*27 Can. S. It. 1471 
referred to. Lofi-inici- v. Lafontaine, xxx.;

1.1. Qua ah in g appeal — Practice — .1c- 
ijui’in ment — Voluntary execution — Ques
tion of com/m.1 — Defendants filed judicial 
abiimloiimeiils ns ordered by the judgments 
n|i|iealed from, declaring, however, in I In
deed'. that exception was taken thereto, and 
that they intended to appeal, hut made the 
abandonment to avoid capias. Ike.—Held. fur 
Si nui _. C.J.. and Taschereau ami (lirounrd. 
.1.1. That appellants had acquiesced in the 
judgments. executed the order against them 
and left matters in a position where it was 
impossible to obtain relief. (1 wynne. .1.. enn- 
i-urred on the understanding that there should 
nut I* ns judicata in respect to an alleged 
partnership. Sedge wick. .1.. assented doubt
fully. as lie did not feel satisfied that the 
abandonment had not been made under stress. 
St I'loniiinn v. Doirker. xxx.. .*12.1.

(Tin- appeal, involving costs only, was 
quashed on the question of jurisdiction.I 

See Appeal, 30(1.

44. <"orenant for title — Warranta clause 
in an rseroir.

See Deed. 20.

4.1. statute of Limitations — Interruption 
- \i"ptanee of continuent interest—Posses-

Sec Will. .TO.

Hi. I tarried unman—Renunciation of eoin- 
iii ii u it// Possession — Prescription — Arts. 
1J79. .'/Ht V. V.

Sec Title to Land, 7Ti.

I 47. H"il — Ratification — Fiona fiiles — 
Prescription,

See Title to Land. 70.

4S. Shabby ilcfener — “Want of a sent”— 
Pol ir a of life insurance—K qui table relief.

See Company Law, 28.

4H. La nit lord') title — Tax deed — Eject
ant- Prit truce.

See Title to Land. 09.

ân. public sale of lots bounded bp lanes —
1 ii Subs, 'iw ni I• oat at cording to
1‘ljin shm i,if/ fane closed—Acceptance bp par

ser Title to Land. 33.
8. C. 0.—18.

fit. Construction of deed — Estoppel — 
l ser bp Croira—Reversion.

See Rideau Canal Lands, 2.

52. Rond to the Croirn — Acceptance — 
Execution Certificate of magistral,—Weight 
of evidence — Proximate cause.

See Evidence, 153.

53. Promissorp note—Collateral to mort
gage — Prescription — Suit bp trustee.

Ser Twi sts, 5.

54. Agreement to com pound iritli debtor— 
Execution of deed—Ratification Release.

sec Deiitor and Creditor, 5.

55. Conditions of sale- Inciinihranci s-Mis
take in Mortgage.

Sec Vendor and Purchaser. 19.

50. Sheriff's sal, Lands conrrgcd bp usu
fruct uarp—Remainder Discharge of incuin-

See Will, 12.

57. Missing died — Serondarp evidence— 
Certified eopg.

Seo Deed. 30.

58. Eauitp running irith > state—Descrip
tion of laud*—l-'nlsa demonstratio—Accretion 
—Parol evidence.

See Mortgage. 52.

59. Deed of compromise — A all i fini in
strument.

See Evidence, 49.

00. Setttnncnt of partnership accounts— 
Mutual reluises—Mistake.

Sec Partnership, 8.

01. Couvepanee of land—Form of deed— 
Trust—Aotiee to equitable oirner — Inquirg.

See Title to Land. 7.

3. Estoppel uy Record.

02. Res judicata—Judgment in licitation— 
Rinding effect - - Const it utiona! lair — In- 
corfioration of companp \ < ndor to company 

1 —Validity of incorporating Act. | The Island 
of Anticosti, held in joint ownership by a 
number of people, was sold by licitation. The 
report of distribution allotted to plaintiff his 
share, as owner of one-sixth of the island 

j acquired from the Island of Anticosti Co., 
which laid previously acquired one-sixth from 
ibe widow of II. <i. Forsvth. The respond
ent's claim was disputed hv appellant, the 
daughter and legal representative of the 
widow, alleging that the sale by her through 
her attorney. of the one-sixth to the An
ticosti Co. was a nullity, because the Act in
corporating the company was ultra vires of 
the Dominion (lovernment. and that the sale 
by F.. as attorney for his mother, to him. 
as representing the Anticosti Co., was not 
valid. The Anticosti Co. was one of the 

1 defendants in the action for licitation and 
appellant an intervening party: no pro
ceedings were taken by appellant, prior to 
judgment, attacking either the constitution
ality of the Island of Anticosti Co.’s charter 

' or the status of plaintiff.—Field, affirming

Sx

in
fil

l e i



v/
A

#.
».

ESTOPPEL. 54>

\

547

tin* judgment of the Court of Queen's Bench 
Ritchie, C.J., uikI Q Wynne, dissenting,
tlml ns the widow lirnl herself recognized the 
existence of the company, and as appellant, 
her legal representative, was a party to the 
suit ordering the licitation of the property, 
l In- appellant could not now, on a report of 
distribution, raise the constitutional question 
us to the validity of the Act of Dominion 
Parliament constituting the company, and was 
now estop|H-d front claiming the right of set
ting aside the deed of sale, for which Iter 
mother had received good and valuable con
sideration. Forsyth v. liury, xv„ 54:$.

I Leave to appeal refused by the Privy 
Council, (11 Can. Claz. 418.1 ]

03. Seizure of dividend*—Holder of shares 
—Judy men I selling aside intervention—Dif- 
fen at title.|—A final judgment setting aside 
an intervention to a seizure of dividends of 
hank shares, founded upon an allegation that 
such dividends formed part of a substitution, 
is not re* judieuta as to the oorpu* of the 
shares nor as to the dividends of other shares 
claimed under a different title. _ Muir v. 
Carter; Holme* v. Carter, xvi., 473.

04. Carriers—Partial loss of goods—Notice 
of claim—Limitation of lime Demurrer — 
Acquiescence in judgment — lieu judicata - 
.hunt tort-feasor* Release of o |—A si tp-
ping bill provided that no claim for damage, 
loss, or detention of goods should he allowed 
unless notice in writing, with particulars, 
was given to the station agent at or a rest
to the place of delivery within 30 h" after 
delivery of the goods in respect to li the 
claim was made.—Held, per Strom I., that 
a plea setting up non-compliance th this 
condition having been demurred ml plain
tiff not having appealed ngai judgment
overruling the demurrer, th -tinti as to 
the sufficiency in law of the iciiee was res 
judicata.—Per Strong, J., Mlwynne. J., con
tra) that part of the consignment having 
been lost such notice should have been given 
ill respect to the same within 30 hours after 
delivery of the goods which arrived safely.— 
Dun re. In the present state of the law is a 
release to. or satisfaction front one of several 
joint tort-feasors a bar to an action against 
the others? The judgment appealed from 
(15 Out. App. It. 14 i reversed. O'. T. It. Co. 
v. McMillan, xvi., 543.

05. Search narrant — Magistrate's juris
diction —Justification of ministerial officer— 
(food* in custodia legis—Iteplcvin — Res 
judicata—Judgment inter parte*.] — A judg
ment on certiorari quashing a warrant will 
not estop a constable from justifying under 
it in an action to replevy goods seized where 
he was not a party to the proceedings to set 
aside the warrant and the judgment quashing 
it was inter parte* only. Slceth v. Hurlbert, 
xxv., 020.

(Hi. Xora Scotia Prohate Act—Executors 
and administrators—Contesting license to sell 
lands—Itc* judicata.]—An executrix obtain
ed a license to sell real estate of a deceased 
testator for payment of his debts. Judgment 
creditors of devisees moved to set aside the 
license hut failed on the motion and in ap
peal. The lands were sold under the license 
and executrix paid part of the price to the 
judgment creditors, who received the same 
knowing the moneys to he proceeds of the sale. 
Afterwards the judgment creditors, still c-laim-

’ ing the license to he null, issued executin 
against the lands and the purchaser broti.i t 
action for a declaration that the judgne 
were not a charge thereon. Hi Id. a Hi mu . 
the judgment appealed from (37 N. S. I;. 
3841 that the judgment upon the motion 
set aside the license was conclusive against 
the judgment creditors and they were pro. hal
ed thereby front taking collateral proceedh . 
to charge the lands affected upon grounds 
xokeil or which might have been invoked upou 
the motion. Clurk v. Phinney, xxv., (133.

(IT. Title to land—Entail—Life estât- 
Fiduciary -abstitution—Privilege* and liypi, 
thus - it gillie hy institute — /V*/.,.,' 
claim — Prior incumbrancer — Vis majm - 
t'hoHc jugée — Partie* — Grossis n limi
tions.]—An institute grevé de substitut 
may validly affect and hind the interest ..i 
substitute in real estate subject to fidin m 
substitution where the hulk has been dest r..\. <1 
hy vis major in order to make grosses ri /»// - 
lions, upon judicial authorization, and im
properly is then charged and the authorization 
operates as res judicata estopping the suhstt 
lute from contesting the necessity and w 

: tent of the repairs. Chef dit i'adebon-a m- 
v. City of Montreal, xxix., 9.

(18. Admissions in pleadings—Agreement n> 
to evidence—Estoppel.]—In one count i his 
declaration plaintiff admitted a breach i a 
condition hut alleged that it was waived. ( in 
the trial counsel agreed that the facts proved 
in a similar case against another itiMir n < 
company should he taken as proved in the mv 
sent case. These facts shewed, as held i th" 
decision in the previous case, that liter. i- 
no breach.—Held, that the agreement at th" 
trial prevented the appellant company from 
claiming that respondent was estopped ft "in 
denying that there had been a violation th" 
condition.^ Western Assurance Co. v. 7 ■ - y. .

HO. Sale of goods—Option to talc ' ' 
lading or rc-weigh—Xottec to sclh, //- . 1
delivery—I ndiselosed principal—Right . ■ -c 
lion—Pleading—Tender and payment into 
court—Acknowledgment of liability.

See Action, 128.

70. Judgment in former suit—Estoppel 
against Crown.

See Res Judicata, 2.

71. Suits by Attorney-General 1 man 
lands — Setting aside grant — Res •heatu 
against the Crown.

Sec Title to Land, 130.

72. Controverted election — Pn liminary 
objections — Decision with reserrah ' "• 
new question at trial—Failure to app"il.

See Election Law, 95.

73. Missing deed — Evidence of - /• cation 
and delivery — Certified copy—R< <t 'ration.

See Deed, 30.

74. Sheriff — Trespass — Sate of anmU la
insolvent — Ilona fides—Judgment • ,|/,n"r
tribunal — liar to action — Fraudulent pn- 
fere n ees—Plea d in g—Es tappet.

See Res Judicata. 4.
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75. Foreign judgment — Ret judicata — 
Jin lament obtained after action begun—/{. S. 
X. S. (.> ter.) c. 10.',, s. 12.

See Res Judicata, 7.

7Vi. Judicial admissions — \ullificd instru
ments — Cadastral plant and books of refer
ence—Compromise.

See Evidence, 49.

EVICTION.

1. Sheriff'll sale — Vacating sale —- Arts. 
7W-7/.Î C. C. I1.—Arts. lôtl, lu7. lôHti. là!)I 
nml 20G0 C. C. — Substitution.]—More ex
posure to eviction is not a sufficient ground 
for mealing n sheriff's sale. Ucschamps v. 
Ilurii, xxi.x., 274.

‘2. Landlord and tenant — Conditions of 
Ini'' Construction of dnil.] — Where a writ
ten lease of land provides for the payment 
of indemnity to the lessees in ease they should 
he dispossessed by the lessor before the expira
tion of the term of the lease, the lessees are 
entitled to claim indemnity upon being so 
dispossessed although the eviction may be for 
cause, inasmuch as the lessor could not, un
der the lease, dispossess the lessee except for 
breach of the condition therein mentioned. 
The Queen v. Poirier, xxx„ 3(1.

!!. Joint debt — Joint and several hypothec 
- IIapothecary action—Délaissement en jus
tice by part owner—Exception to personal ac-

Sec Moktgaoe, 50.

4. Entry by lessor to repair — Deprivation 
of benefit — Suspension of rent — Interest.

Sec Landlord and Tenant, 12.

5. Title to land — Legal warranty — De-
Flan of sub-division icccssion 

Tumbles de droit — Friction — Issues on up- 
peal— Parties.

See Title to Land. 125.

ti. Special warranty—Sheriff's deed—Claim
ant under prior title.

See Warranty, 7.
And see Action—Lease—Title to Lands.

EVIDENCE.

1. AiiMiHsmiLiTY : Parol Testimony, 1-47.
2. Admissions. 48-50.
3. (Ox i Appeals, 51-57.
4. Kxi'kiits, 58-02.
r>. Kindi nos of Fact, 03-98.

(<f i II y a Judge, 03-80.
(b II y a Jury. 81-98.

*1. (Oct Malice, 99-102.
"• Oxrs of Proof, 103-122.
5. Pursfmptions, 123-145.

DARI 1 a IDEN< i . 1 I'M 19.
1<>. St n u iENCY of Proof, 150-217.
11. Vsac.es, 218.
12. Varying Terms of Writings, 219-238.
13. Wu .iit of Evidence, 239-244.

1. Admissibility : 1’aiiol Testimony.

1. Cross-exuininiltion — Objection by coun
sel—Question disallowed—.12 «I- JJ Viet. e. 20, 
s. HO-.12 i( JJ Viet. e. JG X.w trial. J—The 
prosecutrix, in an indictment for rape, after 
she bad declared she had not previously had 
connection with a man other than the pris
oner. was asked in cross-examination whether 
she remembered having been in the milkhouse 
of (i. with two jH-rsons named M„ one after 
the other. ID Id. that the witness might have 
objected, or the judge might, in his discretion, 
have told tin* witness that she was not hound 
to answer the question; but the court ought 
not lo have refused to allow the question to 
he put because counsel for I he prosecution 
objected to the question. Ilehl, also, that 
since the passing of 32 & 33 Viet. c. 20. s. SO, 
repealing so much of S. L. C. e. 77. ns 
would authorize any court in Quebec to order 
a new trial in a criminal case; and of 32 & 
33 Viet. c. 3(1, repealing C. S. L. ('., e. 77. 
s. <13, the Court of Queen's Bench (Que.) has 
no power to grant a new trial. LarlibcrtC v. 
The Queen, i., 117.

2. Side of goods — Breach of warranty— 
Recovery of special damages—Sulsct/ucnt ac
tion for priée—Evidence as to inferiority of 
goods dehrered — Consequential damages.]— 
('. wished to procure a wheel which, with ex
isting water power, would lie sufficient to drive 
the machinery in his mill. A. undertook to 
put in a “ Four-foot Sampson Turbine 
Wheel." which lie warranted would he suffi
cient for the purpose. The wheel was put in. 
but proved insufficient for the purpose war
ranted. The time for payment of the price 
having elapsed, C. sued A. for breach of the 
warranty and recovered 8438 damages. A. 
subsequently sued C. for the price, and on his 
defence. C. offered evidence that the wheel 
was worthless and of no value to him. Ob
jection was taken that it was not eom|x*tent 
to (’. to give any evidence in reduction of 
damages by reason of the breach of warranty, 
or on the ground of the wheel not answering 
the purpose for which it was intended. The 
trial judge declared the evidence inadmissible, 
and verdict was entered for the amount sued 
for in the action. A new trial was ordered 
by the Court of Common Pleas hut on appeal 
the rule was set aside by the Court of Appeal 
for Ontario, and judgment entered on the ver
dict for a reduced amount. (2d V. C. C. P. 
388.) Held, reversing tin* judgment <«f tin* 
Court of Appeal for Ontario and restoring the 
order for a new trial (Strong. J., dissentingi, 
that, as the time for payment of the price 
had elapsed when the first action was brought, 
and only special damages for breach of war
ranty had been recovered therein, the evidence 
tendered by C. in the subsequent action ns to 
the worthlessness or inferiority of the article 
ought to have lieen admitted. Church v. 
Abell. !.. 442.

3. R. S. .V. S. (Jj ser.) c. 96, s. 41—Testi
mony by surviving party as to transactions 
with deceased party to suit—Administrators 
join'd in suit before trial.]—C. sued M. & R. 
and M. accepted service and admitted debt, 
hut R. pleaded to the action. Before 
trial both defendants died. Then C. R & 
R. R., as administrators of R., were, before 
trial, made parties to the action. At the trial 
C. was examined as a witness in support of 
his own case, and when asked what had taken
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place between him nml the deceased M. & It., 
the learned judge ruled that the evidence was 
inadmissible under s. 41, c. ÎMî. It. 8. N. S. 
(4 ser. i Held, a dinning the judgment of the 
court below. Henry. .1.. dissenting, that under 
the provisions of said section prohibiting a 
surviving party to an action testifying there
in as to dealings, transactions or agreements 
with deceased parties thereto, the surviving 
plaintiff could not be allowed to give evidence 
in his own Is-half in respect to dealings with 
a deceased defendant, notwithstanding that, 
his administrators were made parties after 
issue joined, but before trial. (See 10 N. S. 
Rep. 112.1 Chvslcy v. Murdock, ii., 48.

4. Cross-examination—Question as to letter 
annexed to affidarit filed — Rejection—Vo a 
direction.j — Plaintiff sued upon notes signed 
by one K. ami \V. dated at Halifax and made 
payable to plaintiff's order in Boston, Mass. 
The notes were stamped, but before action 
double stamps were affixed and no contract as 
to interest appeared on the face of them. W. 
pleaded that lie bad signed upon agreement 
that lie should be liable thereon as surety only j 
for K.. and the plaintiffs, without the know
ledge or consent, gave lime to K.. and forbore 
to enforce payment when they might have 
111*011 paid. W. sought to cross-examine plain
tiff on an affidavit made by the witness, to 
which was annexed a letter to plaintiff from 
E. This evidence was rejected by the judge, | 
and verdict given for plaintiffs with interest.
A rule to set aside verdict was discharged by 
the Supreme Court (N.S. I. but a reference 
to the master made as to the rate of interest. 
Held, reversing the court beloxv, that there 
was an improper rejection of evidence, and 
that the jury should have been directed as to 
interest. Wallace v. Souther, ii., 508.

5. W it ness refusing to answer—Incriminat
ing testimony—Oath as to belief that reply 
would criminate.]—E„ alleged to have been a j 
teller in a bank in New York, and to have 
absconded with funds, was arrested at St. 
John, X. B.. hv a detective and imprisoned 
for several hours, when, no charge having 
been made against him, he was released. 
While a prisoner at the police station, the 
detective demanded and obtained from E.*s 
wife, money she had in her possession telling 
her that it belonged to the bank, and that her 
husband was in custody. In an action by E. 
for assault and false imprisonment and for 
money bad and received, the defendant plead
ed. inter alia, that the money had been stolen 
by thi* plaintiff at the City of New York, 
from the hank, and was not the money of the ! 
plaintiff : that defendant, as agent of the bank, 
received the money to and for the use of and 
paid the same over to the bank. Plaintiff be
ing examined as a witness on his own behalf. , 
on cross-examination, refused by advice of 
counsel in answer certain questions, and on 
being interrogated as to bis belief that his so 
doing won hi tend to criminate him, lie re- ! 
mainetl silent, and refused to say whether or i 
not he apprehended serious consequences if he 
answered the questions proposed. The trial 
judge decided that he was not bound to answer 
and. on the finding of the jury entered a ver
dict for the ida ini iff which was affirmed by 
the full court. Held, reversing the judgment 
appealed from (20 N. B. Rep. 40). Henry. J.. 
dissenting, that the defendant was entitled to
a statement on oath by the witness that lie 1 
objected to answer because lie believed his I

answering would tend to criminate him. mid 
that the ruling of the trial judge was wn.i _ 
Rower v. Ellis, vi., 1.

6. Commercial contract — Rejection of 
den et leecptance Parol testimony 
1235 ('. V.—A’nr trial.1—In an action iipn-i 
an unwritten commercial contract for tie - - ■ 
of goods exceeding $50, oral evidenc 
earnest given or acceptance, or receipt, of i'i, 
whole, or any part of the goods, is admis-H i 
under art. 1 ‘23.1 of the Civil Code. (T|. 
judgment of the Court of Queen's Bench 
firming the Superior Court at Montr.-.it | 
Legal News 218: (1 Legal News ltd!!; 27 I. * 
.Tur, .14ÎM was reversed and a new trial or
dered.) Munn v. Berger, x.. .112.

7. Commission —- lief retire return l>> 
tory profitions—Failure to administer c 
rogatories.] — A commission Issued in iun 
commissioners, one named by each of 
parties—to take evidence al SI. Thomas W I . 
with liberty to plaintiff's commissioner to pi - 
coed e.r parte if the other neglected or ivin-, i 
to attend. Both commissioners attended >1 
defendant's nominee cross-examined the 
ness, but the return was signed by one nun- 
missionor only. Some of the interrogan n.-s 
and cross-interrogatories were not put to v 
nesses by the commissioners. Ileld. r« \.*r .li
the judgment appealed from (2.1 N. B. Ih n. 
1(101. that the failure to administer the h i.
rogatories according to the terms of tli........
mission was a substantial objection, and ron 
derail the evidence incapable of being r* ■ 1 1

Per Ritchie. C.J.. and Strong. Court! i i I 
Henry. .1.1.. that tin* refusal of one rniyn 1 
sioner to sign the return, did not vitiate 
Per Gwynne, J.. that the return should Im-e 
been signed by both commissioners, and ma
having been so signed, was void, and ........  i
deuce under it should not have been re.ul. 
Millrille Mutual Marine and Eire Ins < 
Driscoll, xi.. 183.

8. Xcgligrace —-Running of railway tm< ■ 
Emin inn I ion nf company's officers R - o 
( 18771 c. 50, s. EM—Company's books.] The 
locomotive superintendent and Income! ive 
foreman of a railway company are ••nil: < 
of the corporation" who mnv lie examined 
under the provisions of R. S. <>. ( 1S77 » r.n. 
s. I.'lli, as to matters under their control r 
supervision and entries in the coiiinmy's 
books muv properly be admitted as exi-h-nce 
without the testimony of the persons by whom 
such entries were made. Judgment appealed 
from (14 Out. App. It. .".(Hit affirmed /'mi 
ada Atlantic Ry. Co. v. Moxley. x\\. 11.1

0. Canada Temperance Act - Sen■/. - -f 
summons Assault on constable—fail i 'nidi 
offence — Competency of wife as wile ]
On the trial of an indictment for nssau! ....m
a constable attempting to serve a sun Minus 
under the ( lannda Temperance .v t 
fendant's wife is not a competent win on 
his behalf. McFarlane v. The Queen. . i , 
3113.

10. Partnership — Crasm-craminat'u, En
tries in books of third party—Verdict 
cridrnec- Vcw trial.] McK. was a il"V 
of two firms. ('. McK. & Co. and M lx & 
M. In an action against McK. & M. for 
goods sold and delivered it appeal'd I : ' the
goods were ordered by McK. and shiv; 1 1° 
the place of business of McK. & M., bv were
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charged in plaintiff's books to C. McK. & Co., 
which he said was done at MeK.’s request. 
McK.. as a witness for plaintiff. corroliorat- 
.(1 ibis, and on cross-examination produced, 
subject to objection, the books of ('. McK. & 
Ch., in which these goods were credited to that 
firm. A verdict for defendant, M. was set 
•file and a new trial ordered.—Held, revers- 
ig the judgment appealed from (27 X. B. 

Kep. 143 > that the books of C. McK. & Co. 
were properly in evidence on the cross-ex
amination of McK.. and the rule for a new 
trial should be discharged. Miller v. II 'kite, 
ui.. 445.

11. Lout writing—Proof of handirriting— 
f'uhsvqucntly acquired knowledgt—Change of 
tignuture.] — A document not in existence 
written by a particular individual may 
In- proved by a person who lias bad posses
sion of and destroyed it. though be 
only acquired knowledge of the handwrit
ing of the alleged writer some weeks after the 
document was destroyed and could only say 
that from bis recollection of the document it 
was written by the same person. G Wynne, 
1. dissenting. — In an action for a written 
libel defendant was asked on cross-examina
tion, if be bad not changed bis signature since 
ilie action began, which lie denied. Held, 
iiwyiuie and Patterson. JJ„ dissenting, that 
documentary evidence was admissible to shew 
that the signature lmd been changed.—Per 
Patterson, .1. The witness could properly be 
asked, on cross-examination, if he bad not 
changed his signature, but the opposing party 
must be satisfied with Ins answer, and could 
tot go further and give affirmative evidence 
of the fact. ( See 28 N. B. Hep. 89.) A/ex
it;tiler v. I ye, xvi., 501.

[Leave to appeal refused by Privy Council.]

12. Ynr trial—Improper admission—Cross- 
<ia in in at ion—Conversation partly given on 
i hi in illation in chief—Belief us to signature 
on note — Evidence of counsel.] — To an 
action oil a bond defendants pleaded that 
it was given in settlement of promissory 
notes made by a brother of defendants the in
dorsements to which were forged to the know
ledge of the bank, which settlement was the

moderation for tin xecution of the
I total. Verdict for iilaintiff was set aside by 
the full court and a new trial ordered on the 
Broutai of improper admission of evidence : 
1m. evidence by a solicitor of what one of the 
"dicers of the bank had told him relative to 
mi admission by the alleged forger that the 
t otes were genuine ; part of this conversation, 
"hicli related to a different matter, had been 
Bi'cn in evidence by the same witness on di
rect examination, but the court below held 
’hut the balance could not be given on cross- 
wamination as it was not connected with 
"hat had already been proved. 2nd. evid- 
*‘n,,p liy counsel for plaintiff in the proceedings 
on the imtes which bad led to the making of 
'I”' bond of bis belief in their genuineness, 
''huh the court below held was not good evi- 
'ti'iice. //./,/, reversing tile Supreme Court (X'. 
‘• i. thaï the evidence objected to was properly 
admitted. Halifax Bunking Co. v. Smith, 
Mm., 710,

A * i/- trial—Improper rejection — Er- 
damages — Pleading — New grounds 

, on appeal.] — Action on policy 
>• i'tsuranee on a stock of goods, 

jMict for the plaintiff moved against 
s against weight of evidence and for

improper exclusion of evidence. The first 
ground was mainly urged in regard to amount 
of damages. As to the second ground the 
evidence tendered related to the fact that a 
quantity of unhurnt matches and shavings had 
been found near the part of the premises in 
which the lire occurred where the bulk of 
the goods were alleged to have been burnt. 
The evidence was rejected by the trial judge 
for the reason that there was no defence 
pleaded that the fire was incendiary, and 
on appeal lo the full court it was for the first 
time urged that it was admissible as shewing 
the nature and extent of the fire in the vicin
ity. The verdict for the plaintiffs was sus
tained by the full Court. Held. <.Wynne, J., 
dissenting, that the decision of the Supreme 
Court of Nova Scotia should be affirmed.—Per 

, Ritchie. C.J., though the amount of damages 
found was not satisfactory and might well 
have been submitted to a jury of business 
men as a question proper for their determin
ation lie would not dissent from the judg
ment dismissing the appeal. As to the other 
ground the evidence was rightly rejected. 
When evidence is tendered the judge and op
posing counsel are entitled to know the 
ground on which it is offered and none can 
be urged on appeal that has not been put 
forward at the trial. Ho gal Ins. Co. v. Ihif- 
fus, xviii., 711.

14. Bale of goods — Partnership — To 
whom credit given—Entries on previous deal
ings—Xcir trial—Heduetion of verdict.] — 
The plaintiffs. I\ J. and T. were partners in 
lumbering transactions and as such, under 
the name of 1\ O'B. & Bros, bad dealings 
with defendant from 1S79 to the fall of 1 SH‘2. 
Ai lb- end of issu. i>*i and 1882 the par
ties bad settlements of accounts, shewing a 

j balance due on each settlement from defen
dants to plaintiffs, the total of the three bal
ances being $3,427.05, for which plaintiffs 
brought action. Defendant set off a larger 
claim for goods supplied to the partnership 

. in 1883 and 1KK4. but plaintiffs contended 
I that the partnership, to the knowledge of de

fendant. bad been dissolved in 18.82 and that 
the goods bad been supplied by the defendant 

j to P. O’B. alone. Defendant denied knowl
edge of the dissolution. Between the fall of 
1.8.82 and 1884. while some entries in defend- 

i ant's books shewed the charges to have been 
; made against F. O'B. & Bros., greater mini- 
j Iters of entries were against I\ O'B. alone.
| Defendant's counsel, to meet inferences from 
I such entries, established by evidence of defen- 
| dant, by reference to bis books, that from 
i 1879 to the fall of 1882 (when plaintiffs were 
I partnersl defendant kept bis books in the 
I same manner, making the charges sometimes 
I against I*. O'B.. and at other times against 
! I*. O’B. & Bros.—The judgment appealed from 
I (27 X". B. Rep. 145) decided. Wet more. J.,
I dissenting, that this evidence was rightly ad

mitted: and also, that it was not misdiree- 
' tion to tell the jury that in considering the 
; question of partnership since 1882 they might, 
j in connection with the other facts of the 
I case, consider the way in which defendant 
I kept his accounts both before and after that 
j date and whether be was dealing differently 

with plaintiffs after 1882. from bis mode of 
I dealing with them before that.—It was held 
j further that in the amount awarded to de- 
j fendant was included a sum of $1.209.50 for 
| goods, of the delivery of which the proof was 

insufficient, and that unless defendant eon- 
1 sented to a reduction of his balance by that

t
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amount thm* should be a now trial, livid, 
ntliriuing judgment appealed from, pe r ltitcbie, 
<and Taschereau and Patterson, JJ., that 
the evidence objected to was projierly ailmit- 
te<l ; that, taking the charge of the learned 
judge at the trial as a whole, there was no 
misdirection, and that the condition as to 
avoidance of a new trial had lwen properly 
imposed. Strong and Gwynne. .1.1.. disp uted. 
—Patterson. .1.. delivered notes of reasons for 
judgment which appear in Tassels’ Digest. 
—/*»■»• Gwynne. .1. Tlie evidence failed to 
establish a partnership between plaintiffs, or 
any joint liability h.v them to defendant in 
respect of the goods ehnrged for in his set
off. Further, the practice of refusing a new 
trial upon condition of the party in whose 
favour a verdict has been rendered agreeing 
to a reduction named by the court, has been 
confined to cases of objection for excessive 
damages only. O'Brien v. O'Brien, Cass. 
Dig. (2nd ed.) 2117.

15. Life i nun ranee — Delivery of policy — 
Rejection af evidence — Yew* trial — R. S. 
Jl, S. (ner. i e. *. .$/]—In an action on 
a policy of life assurance, the defendants 
pleaded that the policy was never delivered. 
The evidence of the agent of the company, as 
to conversations between himself and the as
sured. was objected to. and rejected by the 
judge ns inadmissible under the It. S. N. K.. 
c. fltl. s. 41. A rule to set aside the verdict 
for plaintiff was discharged by the Supreme 
Court i X. S.) Ih Id, reversing the judgment 
appealed from (2 Russ. & (’lies. 5701. that 
the evidence was not inadmissible under the 
statute and should not have been withheld 
from the jury. Appeal allowed with costs, 
and new trial ordered. Confederation T.ife 
.1 mm'ii of Canada v. O'Hon licit, Cass. Dig. 
(2 ed.) 370.

10. Cnntraet — Collateral agreement — 
Question for jury - - Verdict — Ycir trial 
ordered hy court below.]—Whether a memo
randum in writing set up hy the defendant 
was or was not intended to settle a contract 
in whole or in part is a question for the jury, 
and the onus to shew that it #settled the 
whole contract being upon the defendant and 
oval testimony admissible on behalf of both 
parties, a verdict based on (he appreciation of 
the credulity of the respective witnesses ought 
not to he interfered with. Peters v. Hamil
ton. Cass. Dig. (2 ed.I 703.

17. Parol testimony — Variation of irritten 
agreement — Ycir trial.]—The defendant 
agreed in writing to accept a quantity of 
goods in payment of two acceptances by the 
plaintiff. The agreement was carried out by 
the plaintiff, hut he was subsequently sued 
hy an indorsee of one of the acceptances, and 
obliged hi pay the same. An action was 
brought hy him to recover the amount thus 
paid from (lie defendant. At the trial evi
dence was offered hy defendant, and admit
ted by the trial judge, of an oral agreement 
between him and the plaintiff at the time 
the written agreement was made, to the ef
fect that the goods were not to he accepted 
as payment in full of the acceptances hut only 
in part pavment thereof. It was held hy the 
Supreme (’ourI of Nova Scotia, that there 
was error in the admission of such evidence. 
On appeal to the Supreme Court of Canada, 
the judgment appealed from (28 N. S. Hep. 
21<h was affirmed. Cox v. Seeley, Gtb May. 
1890.

18. Relevancy — Previous transaction 
Bona fides — Removal of suspicions In 
cnees draten liy jury — Collateral facts. | It 
appeared that the defendant for the pm
of supporting his plea of fraud and sin 
his bona lides, had offered, in evidence. ; 
transaction between himself and the pl;> 
similar to the one in issue, but which had 
eitrred about a year previously, and it 
been held in the Supreme Court of \ 
Brunswick, per Hunnington. Landry and V 
Wart. JJ.. Tuck. .1.. dissenting. Baker 
duhitante, that such evidence was admi>- >• 
as shewing grounds for the removal uf !■• 
fendant's suspicions, and as a fact from which 
a reasonable inference might he drawn by t . 
jury, hearing upon the question in issu- < :::: 
X. B. Rep. 32(it.—On appeal to the Sum 
Court of Canada, the appeal was disiu 
after hearing upon the merits. Bank of \ 
Scotia v. Robinson, 0th June, 1890.

19. Action for personal injuries caused /.// 
negligence—Examination of plaintiff <!> 
esse—Heath of plaintiff—Action by widon m ■ 
der Lord Campbell's Act—Admissihihin 
evidence taken in first action—Rights of ihml 
party.]—Though the cause of action giv i 
Lord Campbell's Act for the hem-lit . 
widow and children of a person whose d. ill 
results from injuries received through mg 
gence is different from that which tie- -li
censed had in his lifetime, yet the imccinl 
issues are substantially the same in both i
tions, and the widow and children are it. - 
feet claiming through the deceased. Then Mr.- 
where an action is by a person so Injured in 
which his evidence is taken de ban ■ -• ml 
the defendant has a right to cross examine.

, such evidence is admissible in a side. , at 
action taken after hie death under I 
(Taschereau and Gwynne. JJ.. dissent mu 
The admissibility of such evidence as - m-t
the original defendants, a municipal ...... ...
tion sued for injuries caused by falling in»" 
an excavation in a public street, is nm • 'T.-< ■ 
ed by the fact that they have caused ;t third 
party to be added as defendant, as the p.-r- 
son who was really responsible for -m-li • \ 
cavation, and that such third party \\,i- i">t 
notified of the examination of the plaintiff in 
the first action, and had no opportm t" 
cross-examine him. ( Taschereau and « I > nn-. 
JJ.. dhmenting.)—Judgment appeal'-'I H"H 
(2tt Ont. App. It. 4441 affirmed. V i n 
Walkerton v. Erdman, xxiii., 352.

20. Absolute transfer — Commenct ment ni 
proof by writing — Oral evidence. | Wrlml 
evidence is inadmissible to contradict an nhso-

I lute notarial transfer, even where th i- n 
commencement of proof by writing. Bury 
Murray, xxiv.. 77.

21. Partnership — Registered decla"-'imt 
Art. nos r. r.—r. n. c. <■. ta. • t
evidence—Life policy.]—Action by XV MvL 
and F. XV. It. to recover amount 1 n ni’" 
cidenf policy insuring the members of ih" firm 
of McL. Bros. & Co., alleging that J. v x* *- 
one of the partners, had been aç ! ntally 
drowned. After the policy was i- I V11' 
plaintiffs signed and registered a d n'-atmn 
to the effect that the partnership Mel- 
Bros. & Co. had been dissolved by mutual 
consent, and they also signed and r i-tcred 
a declaration of a new partnership under the 
same name, comprising the plaint iff- only. 
Plaintiffs tendered oral evidence to prove that

i these declarations were incorrect, and that J.
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S. McL. wns a member of the partnership at 
the time of his death.—Held, affirming the 
judgment appealed from, which had affirmed 
the Court of Review (Q. It. S. C. 230), nub 
now-, Mcljachlun v. Accident Inn. Co., that 
such evidence was inadmissible. Caldwell v. 
Accident Inn. Co. of Xorth America, xxiv., 
263.

22. Promissory note — Connidcritlion —- 
Accommodation— Evidence—Xew trial.]—Ap
ical «as from judgment of the Supreme Court 
(X. It.) varying the verdict at the trial, pur
suant to leave reserved. The action was 
auainst respondent on notes indorsed and 
hills accepted by him. The defence was that 
the hills and notes were accepted and indors
ed for accommodation of the hank, and that 
defendant had been induced to accept and in
dorse by fraud and misrepresentation. M., 
agent of the hank, had represented to de
fendant that the transactions were in the 
boMiloss and for the interest of the hank, 
which was engaging in matters forbidden by 
the Rank Act. and had to adopt the course 
in rsueil by the agent. The trial judge reject
ed evidence of conversation between a third 
party, who was on some of the paper in suit, 
and the agent who succeeded M. as to what 
laid taken place betw n said third party and 
M. in regard to sonu of the notes, on the 
ground that the evidence was irrelevant and 
only arose out of cross-examination. He ad
mitted other objectionable evidence, ruling 
that only the answer had been objected to.
A verdict was given for plaintiff for the 
amount of one note and of an overdrawn ac
count, and for defendant in respect of all other 
claims. The court in Ininc gave the bank 
judgment for another and a larger note, and 
defendant judgment for all the rest, including 
that on which lie failed at the trial. Roth 
appealed.—The Supreme Court of Canada or
dered a new trial on the ground that the evi
dence rejected at the trial should have been 
admitted, as it related to a matter relevant 
to the issue, and that the trial judge was 
wrong in ruling that only the answer to an
other question was objected to, as there was 
a general objection to all the evidence at the 
time. Hank of Sava Scotia v. Fish, 0th May. 
18$)."», xxiv.. 700.

23. Xcgligcnec — Infant—Serrant dcriat- 
iiift from employment.]—In a case tried with
out n jury, if evidence has been improperly 
admitted, a court of appeal may reject it 
and maintain the verdict provided there is 
sufficient evidence remaining to warrant it.— 
Judgment appealed from (33 X. R. Rep. 01) 
affirmed. Merritt v. Ilcmpinntal. xxv., 150.

24. Disqualification of arbitrator — Prob
able bias — Rejection of evidence — Dinerc- 
ti'in Marshalling evidence.] At the trial 
tlie plaintiff tendered evidence to shew that the 
architect had acted maliciously in the rejec
tion uf materials, hut the triai judge required 
1'ioof t" lie first adduced tending to shew that 
the materials had been wrongfully rejected, 
reserving until that fact: should be established 
th" consideration of the question whether ma- 
hco was necessary to be proved, and if ne- 
cessary. what evidence would he sufficient to 
establish it. Upon this ruling plaintiff de
clined to offer any further evidence, and there
upon judgment was entered for the defend- 
nnts. -Held, that this ruling did not const i- j 
tute a rejection, but was merely a direction I

as to the marshalling of evidence within the 
discretion of the trail judge. Xcolon v. City 
of Toronto, xxv., 571).

25. Rule9 of evidence — " The Canada 
Evidence Act, 1893."I Gambling inatrume 
and moneys were seized in a gambling house 
under a warrant issued under s. 575. Crim
inal Code, and confiscated by judgment of a 
police magistrate in Montreal Action was 
brought against the Attorney-General for re
covery of the money.—Held, that in an ac
tion to revcndicate the moneys so seized the 
rules of evidence in civil matters prevailing 
in the province would apply, and the plaintiff 
could not invoke “ The Canada Evidence Act, 
181)3," so as to he a competent witness in 
hi- own behalf. O'Xeil v. ittorney-Ocneral of 
Canada, xxvi., 122.

2(5. Fraud», Statute of — Memorandum in 
writing—Repudiating contract. \—A writing 
containing a statement of all the terms of a 
contract for the sale of goods requisite to 
constitute a memo, under the 17th section of 
the Statute of Frauds, may he used for that 
purpose though it repudiates the sale. Mar
tin v. llaubner, xxvi., 142.

27. Contract — Sale of goodn — Evidence 
to vary written instrument—Admission of evi- 
dincc. 1 —The Supreme Court of Canada af
firmed the judgment appealed from (33 X. S. 
Rep. 21 i which in effect held, under the 
special circumstances of the case, involving 
dealings with two companies, connected in 
business and having almost similar names, 
that it was not inconsistent with a written 
agreement with the plaintiff to prove that de
fendant supposed lie was dealing with another 
party with whom lie had made other arrange
ments in respect to payment for goods pur
chased. Wilson et al. v. Windsor Foundry 
Co., xxxi.. 381.

28. Life insurance — Condition of policy— 
Payment of premium - delivery of policy— 
Evidence -- Art. 12-13 C. C.]—The produc
tion from the custody of representatives of 
the insured, of a policy of life insurance, 
raises a prima facie presumption that it was 
duly delivered and the premium paid, hut 
where the consideration of the policy is there
in declared i" !»■ the payment of the first 
premium upon the delivery of the policy, 
parol testimony may he adduced to shew that, 
as a matter of fact, the premium was not so 
paid and that the delivery of the policy to 
the person therein named as the insured was 
merely provisional and conditional.—The re
ception of such proof cannot, under the cir
cumstances, be considered as the admission of 
oral testimony in contradiction of a written 
instrument, and in the Province of Quebec, 
in commercial matters, such evidence is ad
missible under the provisions of article 1233 
of the Civil Code. Mutual Life Assurance 
Co. of Canada v. (liguiire, xxxii., 3-18.

20. Parol testimony — Commencement of 
proof in writing - Admissions — Arts. 1233. 
12)3 C. C- lit) Viet. c. an. s. 20 ((Jhc. i I— 
Where a contract is admitted to have been 
entered into, by the party against whom it 
is set up. no commencement of proof in writ
ing is necessary in order to permit of the ad
duction of evidence by parol as to the amount 
of the consideration or as to the conditions 
of the contract.—In such a case, the rule that
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admissions cannot he divided against the , 
party making them does not apply. Camp
bell v. Young, xxxii., 547.

30. Lib"l — Privilege — Proof of malice— 
Admissibility of evidence— .1/indirection New 
trial. |—(i. local manager for Nova Scotia of 
the Confederation Life Association, of which 
M. had been a local agent wrote to Mrs. 
Freeman, a policy-holder, the following let
ter : *' I think you know that at the time
of my recent visit to Bridgetown I relieved 
Mr. O. S. Miller of our local agency. As 
you and your husband have evidently taken 
a kindly interest in Mr. Miller. I might say 
to you without entering into details as to the 
causes which compelled me to lake this ac
tion, an explanation of which would hardly 
he appropriate here, that we have tried for a 
considerable time past to get Mr. Miller to 
attend nroperly to our business, and that it 
was only because it was clearly necessary that 
the change was made. In order to give Mr. 
Miller an opportunity to get the benefit of 
commissions on as much outstanding business 
as I could. I left the attention of certain 
matters in Mr. Miller’s hands on the under
standing that he would attend to them and 
remit to me as our representative. I now 
find that lie has collected money which up 
to the present time, we have been unable to 
get him to report, and 1 am told that lie is 
doing and saying all lie can against myself 
and the company. The receipt for your pre
mium fell due May 30th, days of grace June 
30th. If you have made settlement of the 
premium with Mr. Miller your policy will, of 
course, lie maintained in force, and we shall 
look to him for the returns in due course ; 
but I have thought that it would be nnrt of 
the plan Mr. Miller at one time declared 
he would follow, in order to cease as much of 
our business as possible, that lie would allow 
your policy to lapse through inattention. As 
I have thought that you would not like to 
have it so I am prompted to write you this 
letter and shall be glad if you will advise us 
whether or not you have made settlement 
with Mr. Miller. If not. what is your wish 
in regard to continuing the policy?” In an 
action for libel it was shewn that lie had not 
been dismissed from the agency but wanted 
larger commissions in continuing which were 
refused and that he was not a defaulter but 
was dilatorv in making bis returns. On the 
trial Mrs. Freeman gave evidence, subject to 
objection, of her understanding of tin- letter 
as imputing to M. a wrongful retention of 
money.—7/c/d. that such evidence was itn- 
properlv received and there was a miscarriage 
of justice by its admission.—The judge at 
the trial charged the jure that “ if the mean
ing of the first nnrt of the letter Is that lie 
dismissed the plaintiff, and you decide that 
be did not dismiss the plaintiff, and it was 
not a Corrupt statement, that is malice be
yond all doubt. The protection which he gets 
from the privileged occasion is all gone. He 
loses it entirely. The same way with the sec
ond part. If if is not true it is malicious 
and his protection is taken away." — //c/d. 
that this was misdirection, that the question 
for the jury was not the truth or falsity of 
the statements but whether or not. if false. 1 
the defendant honestly believed them to lie i 
true, so that it was misdirection on a vital j 
point.—The majority of the court were of 
opinion, (lirouard ami Davies, ,TJ„ contra, 
that as defendant had asked for a new trial | 
only in the court below this court could not i

order judgment to be entered for him and a 
new trial was granted.—Judgment of the Su
preme Court of Nova Scotia (33 N. S. Hep. 
117) reversed. Lira n v. Miller, xxxiii..

31. Criminal late — Canada Evidence .!«■/. 
JtSII.I — Husband and wife — Com pete ne y 
witness—" Communication "—Construction ■ 
statute—Privilege—Direct ions bg legal ail’
—J'racticc—Deference to Hansard del,at- 
Method of interpretation.] — Under the pro 
visions of “ The Canada Evidence Act. 1 va 
ille husband or wife of a person charged with 
an indictable offence is not only a compel.m 
witness for or against the person accused. hut 
may also be compelled to testify. Mills, ,| . 
dissenting.—Evidence by the wife of the per
son accused of acts performed by her imd.-r 
directions of counsel sent to her by the a. 
(•used to give the directions, is not a connu mu 
cation from the husband to his wife in resp. <-t 
of which the Canada Evidence Act forbids 
her to testify. Mills, J., dissenting. I'er 
(lirouard, J.. (dissenting). The commun , 
lions between husband and wife contemplat'd 
by the Canada Evidence Act. 18113. may In
de verb o, </<• facto or de cor pore. Sexual in
tercourse is such a communication and in In
case under appeal neither the evidence by ih--
accused timt blood-stains upon hi-- clothing 
were caused by having such intercourse at a 
lime when his wife was unwell, nor the i.-ti- 
mony of his wife in contradiction of Midi 
statement as to lier condition, ought to have 
been received. — Per Mills. J.. ( dissent n u - . 
Under the provisions of the Canada Evidence 
Act, 181)3. and its amendments the husband or 
wife of an accused person is competent as a 
witness only on behalf of tiie accused and may 
not give testimony on the part of the Crown". 
—Per Taschereau, C.J. The reports of de
bates iu the House of Commons are not ap
propriate sources of information to assist in 
the interpretation of language used in sta
tute. (Josselin v. The King, xxxiii., 1*35

32. Common rumour — Admission of evi
dence— Weight of evidence.] — Evident of 
common rumour is unsatisfactory ami should 
not generally be admitted. Lcfeuntnim v. 
Heaudoin, xxxiii., 81).

And sec No. 231), infra.

33. Hr Hier g—Corrupt acts — I'mlw influ
ence—Agency.

See Election Law, 72.

34. Murder—Manslaughter — Deception of 
evidence—Case for submission to jura.

See Criminal Law, 3.

35. Objection at trial—Special damage« — 
Excessive verdict—New trial.

Sec Libel, 1.

3(5. Indictment for perjury—Negatin 
ments—Proof of special fuels.

See Criminal Law, 4.

37. Award — Concealment—New ii'nUncc 
—De-consideration.

See Arbitrations, 51.

38. Policy of insurance — Warranties — 
Collateral representations—Parol testimony-

Sec Insurance, Fire, 78.
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:;'.). Libel — Justifieation—General issue— 
j comment Pleading Rejection -</ evi 

Verdict.
See New Trial, 33.

4M. Immaterial facts—Reference—Improper 
admission by master.

Sec Practice and Procedure, 1-4.

41. Husband and wife—Rejection of testi
mony— Waste—F laud.

Sri EXECUTORS AND ADMINISTRATORS, 0.
43. Amending ease — Exclusion of party's 

testimony—Art. ,Iâl C. C. P.
See Practice of Supreme Court, 3.

43. Mew trial—Improper reception and re- 
/ret ion of evidence—Monti nul damages.

See New Trial, 37.
44. Trustee — Account of trust funds — 

Abandonment by cestui i/ue trust.
Sec Trusts, 18.

43. Damages — Effect on jury — Improper 
a dm is* ion—AI indirect ion.

See New Trial, 80.
4ii. Appeal—Vendor and Purchaser Act— 

Reference to master—Admission of evidence 
-Appeal from certificate—Final judgment— 

R. s.f. c. IJJ, s. 4 («).
Sec Appeal, 109.

47. Mining laic—Location of mining claim 
—Certificate of work—Vacant location—Re- 
eeption of evidence.

Sec Mines and Minerals, 11.

And see, infra. "Varyinu Terms of Writ
ings,” (Sub-head No. 12.)

2. Admissions.

48. Admissions by pleadings—Proof of pri- 
»ite writing—Traversing validity of instru- 
”""t.] II. agreed to invest trust funds of C. 
with M. in n land speculation, mentioning in 
die letter notifying M. of the acceptance of 
his draft the undertaking 11. had as to the 
share lie was to get and adding : "1 also as
sume that the lands are properly conveyed, 
and the full conditions of the prospectus car
ried out, and if not, that money will be at 
"iwe refunded." The lands were never pro- 
l*rl.v conveyed and the conditions of the pro
spectus never carried out. C. transferred 

seing privé this claim to plaintiff who 
drought action for the draft. Objection was 
taken that the transfer had not been proved, 
-—«el#/, atlirming the judgment appealed from 

M, L U. u, (j. B. 3541. that as defendant 
hml traversed the validity of the transfer in 
hl' I'Icus. it must be held to have been judi- 
‘ wily admitted. Alooily v. Jones, xix., 2<i(i.

411. lit iilenee — Judicial admissions—Mulli- 
instruments—Cadastre—Plans and official 

of reference—Compromise—" T ran sac- 
I A will, in favour of the husband of 

the testatrix, was set aside in an action by 
tile heir-at-law, and declared by the judgment 
to be un arte faux, and therefore to be null 
a“(l void and of no effect. In a subsequent

petitory action between the same parties :— 
Held, (iirouard. .1., dissenting, that the judg
ment declaring the will faux was not evidence 
of admission of the title of the heir-at-law, by 
reason of anything the devisee had done in 
respect of the will, first, because the will hav
ing been annulled was for all purposes una
vailable, and. secondly, because the declaration 
of faux, contained in the judgment, did not 
shew any such admission.- -The constructive 
admission of fact resulting from a default 
to answer nterrogatories upon articulated 
facts record under V. C. P. art. 223. cannot 
be invoked - a judicial admission, in a sub
sequent a< t mu of a different nature between 
the same parties. Statements entered upon 
cadastral plans and official books of reference 
made by public officials and filed in the Lands 
Registration Offices, ih virtue of the provi
sions of the Civil Code, do not in any way 
bind persons who were not cognizant thereof, 
at the time the entries were made.—Where a 
deed entered into by the parties to a suit, in 
order to effect a compromise of family dis
putes and prevent litigation, failed to attain 
its end and was annulled and set aside by 
order of the court as being in contravention 
of art. 311 C. C., no allegation contained in 
it could subsist even as an admission.—Judg
ment appealed from ( (). It. 5 Q. B. 438) af
firmed. Du rocher v. Du rocher, xxvii., 303.

50. Jury trial — Insufficient proof—Testi
mony improperly ad initial—Withdrawal from 
jury—Practice.

See New Trial. 35.

3. (On) Appeals.
51. Instrument first introduced on appeal— 

Case in appeal.]—A document not proved at 
the trial cannot be introduced on an appeal 
nor invoked or made part of the case on an 
appeal to the Supreme Court of Canada. 
(See 10 It. L. 003.) Exchange Rank v. Gil
man, xvii., 108.

52. Megligencc of servant—Deviation from 
employment — Resumption — Contributory 
negligence—Infant.]—If in a case tried with
out a jury evidence has been improperly ad
mitted, a Court of Appeal may reject it and 
maintain the verdict if the remaining evidence 
warrants it. Judgment appealed from (33 N. 
B. lie]). 01) affirmed. Merritt v. Hepenstal,

53. Ra ilwa y com pa n y—Megligencc—Sparks 
from engine or "liot-box"—Damages by fire 
—Evidence — Hurden of proof — C. C. art. 
Plô.l — Questions of fact.] — In an action 
against a railway company for damages for 
loss of property by fire, alleged to have been 
occasioned by sparks from an engine or hot- 
box of a passing train, in which the court ap
pealed from held that there was sufficient 
proof that the fire occurred through the fault 
or negligence of the company, and it was not 
shewn that such finding was clearly wrong or 
erroneous, the Supreme Court would not in
terfere with the finding. Judgment appealed 
from ((). It. 9 S. C. 310) affirmed. Scnvsac 
v. Central Vermont Ry. Co., xxvi., 041.

54. Appeal—Evidence by commission—Re
versal on questions of fact.]—Where the wit
nesses have not been heard in the presence of
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tin- judge but their depositions were taken be
fore a commissioner. » Court of Appeal may 
deal with the evidence more fully than if tin- 
trial judge had heard it or there had been a 
finding of fact by a jury and may reverse tin- 
finding of the trial court if such evidence war
rants it. Mul:ard v. Hurl, xxvii., 510.

55. 1‘lans filed un appeal—Document not 
produced ut trial.

•See Appeal, 345.

50. Appeal—Material in record—Sheriff’» 
return—Contradiction bf/ extrinsic evidence.

Sec IIaueas Corpus, 1.

57. Supplementary evidence tendered on ap
peal—Amendment of pleadings.

Sec Practice of Supreme Court, 218.

4. Experts.

58. Onus of proof — Expert testimony — 
Concurrent findings.]—Where the burthen of 
proof to make out a counterclaim for damages 
depended upon expert testimony of an un
satisfactory character, the judgment appealed 
from (4 B. C. Itep. 1011 was set aside against 
the concurrent findings of two courts below. 
William Hamilton Alfg. Co. v. Victoria Lum
bering and I//.-/. Co., \\\i., in;.

50. Expert opinions—Hearsay—Extra judi
cial statements—Assessor’s reports.]—Where 
there is direct contradiction between equally 
credible witnesses the evidence of those who 
speak from iiersonal knowledge should be pre
ferred to experts’ opinions based upon extra 
judicial statements and municipal reports. 
Crawford v. City of Montreal, xxx., 401».

GO. Expert testimony—Appreciation of evi
dence—Reversal on questions of fact.]—In an 
action by the owner of adjoining property for 
damages caused by the operation of an electric 
power house, the evidence was contradictory, 
and the courts below gave effect to the testi
mony of scientific witnesses in preference to 
that of persons acquainted with the locality. 
Held. Taschereau. J.. dissenting, that not
withstanding the concurrent findings of tin- 
courts below, ns the witnesses were equally 
credible, the evidence of those who spoke- from 
personal knowledge of the facts ought to have 
been preferred to that of persons giving opin
ions based merely upon scientific observations. 
Oarcau v. Montreal Street lty. Co., xxxi., 403. (

01. Medical testimony—Gun shot wounds— 
Indicia—Means of knowledge—Cross-exam in- | 
at ion—Capacity as expert.

See Criminal Law, 0.

62. Construction of policy — Testimony of 
experts - - Commercial usage — Loading on \ 
coast of South America—Inference for jury.

Sec Insurance, Marine, 19.

5. Findings of Fact.

(a) By a Judge.

G3. Onus of proof — Expert testimony— 
Concurrent findings.]—Where the burthen of

proof to make out a counterclaim for damans 
depended upon expert testimony of an unsati> 
factory character, the judgment appealed n 
I 4 B. <’. Itep. lull was set aside against tin- 
concurrent findings of two courts I ». i 
W illiam Hamilton Ufg. Co. v. Victoria i 
hcring and Mfg. Co., xxvi., 90.

04. Concurrent findings on questions of ; - i 
—Reversal on appeal.]—Although there n 
be concurrent findings on questions of fgi t in 
both courts below, the Supreme Court of • 
a da will, upon appeal, interfere with tin r 
decision where it clearly appears that a l’i-—< 
injustice has been occasioned to the appel I mi, 
and there is evidence sufficient to justify imd 
iugs to the contrary. Taschereau. .V. 
seated, and held that as there hail been 
current findings in both courts below mii.-
ported by the evidence, nil nppellat........ it
ought not to interfere. City of Montreal \. 
C adieux, xxix, 010.

05. Sale of sample—Evidence of con Inn i 
Findings of fact.]—In an action for the pi i- - 
of a tombstone the defence was that it was 
not of the design ordered. It had been or 
dered from photographic samples and an order 
form was filled in which, when prodm- i ;:| 
the trial, contained the words “ E. M. I 
Reporter Design ” which the defence - l a ■ -| 
was not in it when it was signed by the par 
chaser but which was there two or three le mi s 
later when handed to one of the vendors hy 
his foreman who had taken the order ml 
filled in the form. The evidence at the ni,! 
was conflictory anil the chancellor, trying tin- 
case without a jury, decided for tin tl.-v.-ni-- 
and dismissed the action. Ilis judgment urns 
reversed by the Court of Appeal. Held. /"/ 
Taschereau. (\J.. that the evidence e-tald -i •-
that the words in dispute were on .........rder
when it was signed and the plaintiff- wrr- 
entitleil to recover. Held, per Sedgew i- I, nml 
Davies. J.T.. Mills. J., hésitante, that 1 if 
these words were not originally on the <-r-l-r 
the circumstances disclosed in evident -h-w 
that the design supplied was substantially 
that ordered and the judgment appeal- I from 
should stand. Held, per (lirouard. .1 tint, 
following Village of Granby v. Ménard 131 
Can. S. C. R. 14), findings on contra-I lory 
evidence ought not to be reversed by an ' • 
pel late court. Dempster v. Lewis, xxxiii.. 
292.

00. Diligence of master of vessel Con
structive total loss—Inferences—Findings of 
fact.

See Insurance, Marine, 34.

07. Master and owner—Evidence Venture 
of damages—Breach of contract.

See New Trial, 17.

08. Arbitration—Hearing further • i dr lire 
on appeal Increased award Ippn 
evidence—Weight of evidence.

Sec Appeal, 12.

09. Drawing inferences—Controverted (Ire- 
tion—Proof of agency.

Sec Election Law, 3.

70. Findings of facts — Intcrfi rrnce on 
appeal.

Sec Winding-up Act, 8.
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71. —Appreciation of testimony—Title to 
In n 11— It oini ila rim—Ron il alio ir a nee.

See Title to Land, lrtl.

72. Fraudulent étalement—Proof of fraud 
Presumption — Assignment of policy —

Fraud bp assignor—Reversal on questions of 
fact.

See Insurance, Fire. 07.

7.1. Negligence—Master and serrant—Em- 
ploper's liability — Concurrent findings of 
f n it—Co n t ri b a torp n egl igen ce.

See Negligence, 12i.

74. Findings bp judge at trial—Reversal on

See Appeal. 23M.

75. Coppright — Infringement —■ Tertual 
eupp—Common sources of information.

See No. 182, infra.

70. Expert testimony—Appreciation of cri- 
drnee—Reversal on questions of fact.

Sec No. 00. ante.

77. Collision — /’roper navigation—Negli- 
tP'nt lookout — Suffieieneu of anchor light— 
Findings of fart—Appreciation of evidence— 
Practice.

See Admiralty Law, 3.

78. Expropriation of land — Damages— 
Valuation.

See Expropriation of Lands. 3.

70. .1 d ni irait p law—Collision—Ship at an
chor—Anchor light — Lookout-—Weight of 
evidence—Credibility—Findings of trial judge 
— \ cgligencc.

Sec Admiralty Law, 4.

SO. Appeal—Concurrent findings of fact— 
Duty of appellate court.

Sec Appeal. 245.

(b)Iiy a Jury.

81. Inferences draun bp jury—Condition 
of locomotive engine—Negligence.]—There is 
a presumption tlmt damages might lmve been 
eniist«il |>y n locomotive engine shewn to have 
been in had order sufficient tu justify an in 
fprenee to that effect drawn by a jury in 
arriving at their verdict. Judgment appealed 
from (14 Ont. App. It. 300) affirmed. Can
ada Atlantic Rp. Co. v. Moxlcp, xv., 145.

82. Parol evidence — Memo in writing— 
Question for jury—Statute of Frauds—Dam- 
"Common counts.']—Action upon a con
trait alleged to have been made to deliver to 
plni'ii ff iit St. John, N. R.. .100 cords of good 
merchantable hemlock hark, suitable for tnn- 
Jfiiig. at $4 per cord, plaintiff paying freight 
‘1-0111 Shediac : also upon the common money 
counts-. -The contract was wholly verbal that 
defendants had agreed that the hark should 
be nil irond hark : that it was to he delivered 
nt Si. John and measured on the cars there: 
tlmt defendants were to send some one to j 
measure it. and that if they did not plaintiff's j 
son was to measure it: that plaintiff was to 
pay freight from Shediac, where defendants 1

were to load it on the cars, and ns to pay
ment plaintiff gave evidence that $304.84, then 
due by defendants to plaintiff, was to be ap
plied upon the bark : that defendants were to 
take leather from plaintiff in payment of bal
ance ; that the hark was to he delivered in 
two or three months, ns plaintiff wanted it. 
In answer to plaintiff's order to forward hark 
defendants sent forward three car loads, which 
proved to be utterly worthless. I ’la inti IT also 
gave evidence that at the solicitation of de
fendants he gave them his note for #500 at 
4 months on defendants promising that the 
hark would he all in before the note was due. 
and that, notwithstanding the giving of the 
note, defendants would take leather In pay
ment of the hark as agreed : that when plain
tiff asked defendant Hamilton for a receipt 
for the note for #500. the latter wrote 
out tile following paper C. II. Peters, 
Esq.—To Hamilton & Smith, 1870, April 20, 
To 200 cords hemlock hark at Shediac, $4. 
#800 ; April 2o. To . . . cords hemlock bark 
at Shediac. #4.84 (total». #804.84. (>.- By 
note at 4 months. #51H» : By goods per state
ment of account. $504.84 ; total $804.84. The 
above hark to he measured on the cars in St. 
John. Settled as above. Hamilton & Smith.” 
—I'pon this document being produced de
fendants insisted that it contained the con
tract and that plaintiff's evidence of the con
tract must fall to the ground. Both parties 
were permitted to give oral testimony to es
tablish what the contract was. The evidence 
was chiefly that of the plaintiff and defend
ant Hamilton, and was very contradictory. 
The jury believed the plaintiff and rendered 
a verdict for him for $045.80 damages.—The 
Supreme Court (N. B. I made a rule for a 
new trial absolute, being of opinion that the 
contract had been reduced to writing and 
was contained in the memo, of 20th April, 
1870; that the words “at Shediac” in the 
memo, shewed that the bark was at Shediac 
at that time, and that the parties were con
tracting with reference to that particular 
bark. That being the case, it was unneces
sary <to make any stipulation about the de
livery. because by the sale the property vested 
in plaintiff without delivery, and the evidence 
of jda inti IT as to delivery should not have 
been received, for it was either immaterial, 
or the effect of it was to vary the terms of 
the written contract, which, being for the sale 
of goods above the value of £10, was required 
by the Statute of Frauds to be in writing.— 
Held, reversing the judgment appealed from 
(10 N. B. Rep. 284). that whether the memo, 
of 20th April. 1870, was or was not drawn up 
by consent of both parties with intent to he 
that which should settle and contain their con
tract in whole or in part was a question for 
the jury, and the onus of proving that the 
document was drawn up for that purpose lav 
upon defendants. That the nature of the 
case required that both parties should be per
mitted to give oral testimony to establish 
what the contract was and. as the jury had 
wholly disbelieved defendants' evidence, plain
tiff was entitled to recover both on common 
counts and on special counts, and the verdict 
of the jury should not have been set aside. 
Peters v. Hamilton. Cass. Dig. (2 ed.) 763.

S3. Negligence—Use of dangerous materials 
—Proximate cause of accident — Injuries to 
workman —■ Employer's liability — Presump
tions — Findings of jury sustained bp courts 
below.]—As there can be no responsibility on 
the part of an employer for injuries sustained
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by nu employee in the course of his employ- i 
ment, unless there lie positive testimony, or 1 
presumptions weighty, precise and consistent, 
that the employer is chargeable with negli
gence which was the immediate, necessary 
ami direct cause of the accident which led to 
tile injuries suffered, it is the duty of an ap
pellate court to relieve the employer of liabil
ity in a case where there is no evidence ns 
to the immediate cause of an explosion of 
dangerous material which caused the injuries, 
notwithstanding that the finding of a Jury in 
favour of the plaintiff, not assented to by tla- 
trial judge, have been sustained by two courts 
below. Taschereau, J.. dissented, taking a 
different view of the evidence, mid being of 
opinion that the findings of the jury, con
curred in by both courts below, were baaed 
upon reasonable presumptions drawn from the 
evidence. and that, following The (leorge 
Matthews Co. v. litiuchard (28 S. It. 080.1 
and The Metropolitan If a. Co. v. Wright (11 
App. (’as. 1521 those findings ought not to lie 
reversed on appeal. The Asbestos and At- 
bcatio Co. Durand (80 s. Ç. It. 2851 dis
cussed and approved. Dominion Cartridge 
Co. v. McArthur, xxxi., 302.

84. Qurxtion of negligence — RruHonnblr 
care — fur of wood as furl — Sparks from 
roilirug engine — Jury — I usutinfaetory 
findings—New trial.

See Railway, 102.

85. Vessel stranded — Constructive total 
loss—Recovery for partial loss—Findings by 
jury—Revision on appeal.

Sec Insurance, Marine, 41.

80. Issue of insurance policy — Receipt of 
premium — Art* of agent — Finding of jury.

See Insurance, Marine. 15.

87. Contract—Collateral agreement—Ques
tion for jury—Verdict—A'cir trial ordered by 
court below.

See No. 10, ante.

88. Possession of marsh lands—Accretion—
S ta k i ng bo u n da ries—C u ttin g h a y—Fin d i n gs 
of fury.

Sec Title to Land, 100.

8ft. Negligence — Master and servant — 
Employer's liability — Imprudence of ser
vant — Defective way — Necessity of pass
ing over dangerous machinery—New trial.

See Negligence, 87.

ftO. Fire insurance — Contract — Termina
tion—Notice—Waiver—Estoppel.

See Insurance. Fire, 45.

01. Accident insurance — Renewal of pol
icy — Payment of premium — Agent's auth
ority — Instructions to agent — Finding of 
fury.

See Insurance, Accident, 3.

ft2. Negligence — Findings of jury — Evi
dence — Concurrent findings of courts appeal
ed from.

Sec Negligence, 217.

03. Negligence — Findings of jury — Con
tributory negligence—A'cir trial.

Sec Negligence. 48.

04. Négligence — Railway accident 
Shunting ears — Warning—Proof of i«- >

See Negligence, 211.

05. Operation of railway — Negligent. 
Sufficiency of eridencc — Findings of jmi, 
Defective machinery — Sparks from t agin 
Setting uside verdict.

See Negligence, 101.

90. Negligence — Injury to orkmau 
Proximate cause Ontario Fa< its .1 i t 
Fault of fellow workmun.

See Negligence, 21.

07. Proof of accidental death — Waift i 
condition in policy — Finding of jura

Sec Insurance, Accident, 7.

08. Possession of lands — Verdict — Sin- 
tute of Limitations.

See Title to Lands, 88.

0. (OF) Malice.

09. Malice — Negligence—Manitoba Lilnl 
Aet — Disagreement of jury.

See Jury, 43.

100. Demand of assignait nt — Rt asonaOU 
and probable cause.

Sco Malice, 3.

101. Privileged communication — Unfriend
ly relations of parties—Charge to jury.

Sec Libel, 7.

102. Libel — Privilege — Proof of malin 
—Admissibility of evidence — Misdirt<•tiun- 
Ncw trial.

See No. 30, ante.

7. Onus of Proof.

103. Slander — Malice — Act of pubic 
officer—Suspension of post office clerk— l‘i 
eged communication — Onus of proof.] In 
an action of slander against a public -Ili. .t 
in respect of the communication of his *1. • i- 
sioii on the case of a subordinate whom In- 
accused of criminal acts, the onus is upon 
the plaintiff to shew that the slander.ms 
statement was actuated by motives of pel —a 
nl sjiite and ill-will in order to susin u n 
verdict for malicious slander. (See 3 1'uu-. 
070; 18 X. B. Rep. 0; 10 X. R. Rep. 225.1 
Ucwr v. Waterbary, vi., 143.

104. Election petition — Status of petition-
cr — Onus probandi.]—Appellant filed pre
liminary objections as to status of petit..... .
When heard upon the merits of preliminary 
objections no evidence was given as t.. ilie 
status of the petitioners and the court dis
missed the objections. Held, reversing the 
judgment appealed from, Owynne, .1.. <li—t*nt- 
ing, that the onus was on the petition ; to 
prove their status as voters. Stanstead /'/-<• 
tion Case (20 Can. S. (’. R. 121 full-wed. 
Bctlechasse Election Case; Am got v. La- 
brecque, xx., 181.
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1*>5. ‘)'i c(- ôô Viet. (Imp. | c. 19, s. 1, s.-s. J 

—Presence of n British ship equipped for 
>< » I in n in Behring Si a- Onus prohandi— 
hateful detention.]—On .‘S<M h August, 181)1, 
tin* “ Oscar ami Hattie." a fully equipped 
sealer. was seized in (iotzlch Harbour, in 
Behring Sea, while taking in a supply of 
wiiter. Ih Id, aflirmihg the judgment appealed 
from (3 Ex. (’. It. 2411, that when a British 
ship is found in the prohibited waters of the 
Behring Sen, the burthen of proof is upon the 
owner or master to rebut by positive evidence 
tluii the the vessel is not there used or ein* 
ployed in contravention of the Seal Fishery 
iBehring Seat Act, 181)1, 54 and 55 Viet. 
limp. i c. 11). s. 1. s.-s. 7*.—Held also, re- 
«ci-sing the judgment appealed from, that there 
was positive and clear evidence llmt the 
"Oscar and Hattie " was not used or era- 
ployed at the time of her seizure in coni ra
vin ion of 54 & 53 Viet. e. V.) s. 1, s.-s. 5. 
Tin " Oscar and Hull it” v. The Queen, 
xxiii., 390.

imi. Will — Art ion to annul — Teslameu- 
Inin incapacity—Onus of proof.1 In an ac-‘ 
linn for the annulment of a will alleged to 
Inn • been procured at a time when the tes
tator was not capable of making it, the onus 
.if proving capacity lies upon the party pro
curing ils execution.—Judgment appealed 
from IQ. It. 3 <). B. 552) affirmed. Currie

107. I et ion — Condirto indebit i — Répéti- 
linn d< I'inila — Fictitious claims — Misre- 
]inmutation- thius prohnndi— \rt. 1090 C. 
u. Itniltrap subsidies—Ô} Viet, e. fi.S (Qm .t 
—Inmilreiit company—Construction of rail- 
rmul hn in ir com pnn y—Payment of el a inis hy 
' mini Transfer lip paper.\ — A company 
formed for the construction of a subsidized 
railway having failed, another company un
dertook to complete it. and the (Soverninent 
nf tjuebec agreed to pay all the actual debts 
against the road out of the unearned sttbsi- 
'lii1'. A., the contractor of the former com
pany. presented a claim for #175.1 MHi. which 
«a< approved of and paid, whereupon he paid 
over Sliin.iHMt of the amount to I’, for set- 
vires performed in organizing the, new com
pany and obtaining payment of the claim. 
The tlovernment afterwards brought an ac
tion against I’, to recover hack the .*100.1100 
"ii tlic ground that A.'s claim was fictitious 
mill was paid on false representations. Held. 
ic'ci-ing the judgment of the Court of 
Ni'erti'- Bench, that the action must fail if 
a could not have been maintained against 
•V : that the onus was on the Crown of 
proving A.'s claim to be fictitious ; that the 
•ïmvn not only failed to satisfy such onus, 
Imi ilir evidence clearly established the claim 
111 I»1 a just and reasonable one.-*-By con- 
-ut of parties, certain evidence which had

"ii i.iken before a Parliamentary 1 lo.val 
1 '|iuiais'ion was filed of record “ to avail as 

..ii the trial. Ih id. that, notwith- 
'hintling iho consent, such evidence could not 
I"- ii... |.ied as evidence in the cause. *Paeaud 
'• Tin Queen, xxix., 037.

1,IS- Ih hats de comptes—Charges against 
/secession—Onus of proof—Affidavit.

See Account, 1.

10!). Fraudulent preference — Contempla- 
’i'iii of bankruptcy — Onus prohandi — In- 
«d«Mf .ict of im.

Sec Mortgage, 0.

lit). Donation—Revocation—Insolvcncg of 
donor — Onus prohandi—Arts. SO.I, 10.S',

Sec Donation, 1.

111. Onus prohandi—Contents of certificate 
—Oral testimony.

Sec Railways, 145.

112. Rescission of contract—Title to land—
Boundaries \ , Inquiry.

tier Title to Land, 2.

.113. flank shares held " in trust "—Sub
stitution — Presumption—Onus prohandi — 
Res judicata—Art. U',1 C. C.

Sec Trusts, 4.

] 11- /‘leadings of co-defendant— Admission
Condition precedent—(Inns of proof—Sig

nature lip officer de fueto.
See Municipal Corporations. 83.

115. Controverted <lection—Status of pcli- 
tloner— Ou us probu ndi.

See Election Law, 1)2,

lit!. Contract — Collateral agreement — 
Ouest ion for jury Verdict — Ànr trial or
dered by court beloir.

See No. 10, ante.

117. Will—Executors and trustees — Deal
ing a'illi assets — Lapsi of tinn — I'rcsiimil
lions—Uurden of proof.

See Trusts, 12.

118. Seal Fisheries Art—Judicial notice of 
ordcr-in-coiincil— Riotoeol Scaling in prohi
bited iraters—Burden of proof.

See No. 102, infra.

11!). Maritime lair—Foreign vessel fishing 
"‘A thin British ira tern of Canada Three mile 
I,mit — License—R. S. C. e. 9',. s. Onus 
prohandi.

Sec Fisheries, 0.

120. Landlord and tenant—Loss by fire—
•\ eplipt nce—1.1 gal presumption- Rebutlal of 
—Onus of proof—Construction of agreement

( oremint to return premises ill good order 
—Art. HiJ9 C. C.

See Landlord and Tenant, 18.

121. Action—Condition precedent—\llrga- 
tioii of performance- It,mini of proof—
U Hirer—Insurance policy.

Sec Practice and Procedure, 9.

122. Trespass—Overhanging roof - Right of 
view—Boundary line.

Sec Title to Land, 41.

570

8. Presumptions.

123. Payment under error of lair — Onus
prohandi Actio condietio indebiti.\ - Ignor-
nnce or error of law is not to be presumed but 
must lie proved in order to support an action 
en répétition de l'indu. ( See 5 Legal News 
7t5; 2 Dor. Q. B. 221.1 Rain v. City of Mon
treal, vin., 252.

124. Inferences drawn bp jury—Condition 
of locomotive engine—Negligence.]—’There is

t;

t
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a presumption that damages might have been 
caused by a locomotive engine shewn to have 
been in bad order sufficient to justify an in
ference to that effect drawn by a Jury In ar- 
riving at their verdict. Judgment appealed 
from <14 Ont. App. It. 309) affirmed. Can
ada Atlantic Ry. Co. v. Motley, xv., 145.

12.". Negligence—Cause of accident—Con
jecture — Circumstantial evidence — Onus of 
proof.]—To maintain an action for damages 
through negligence, it is necessary to shew by 
weighty, concise, and consistent presumptions 
arising from facts proved, in case of want of 
direct evidence, that the accident was actually 
caused by the positive fault, imprudence or 
neglect of the defendant. Montreal Rolling 
Mills Co. v. Corcoran, xxvi., 595.

120. Controverted election — Corrupt prac
tices—Pres urn p t ion.

Sec Election Law, 37.
127. Presumption — Dedication — Expro

priât ion—User—Lost record.
Sec Highway, 1.

128. Sale of substituted land — Possession 
—Had faith—Prescription—Action by substi
tut! —Revendication— Damages — Art. 2268 
C. C.

See Substitution, 4.
129. Will—Executors and trustees under— 

Dealing icitli assets — Lapse of time — Pre
sumption—Burden of proof.

See Trust, 12.
130. Municipal corporation — Ownership of 

streets—Ad medium filum viac—Presumption 
—Rebuttal.

See Municipal Corporation. 105.
131. Purchase of land — Registered hypo

thec—Knowledge of — Presumption of good 
faith—Admission — Judicial avowal—Posscs-

Sec Title to Land, 29.
132. Lease for lives — Renewal—Insertion 

of new life—Evidence of insertion—Duration 
of life—Presumption.

See Lease. 31.
133. Destruction of writings—Ornnis pare- 

sumuntur contra spoliatorem.
See No. 105, infra.

134. Constitutional law—Navigable waters 
—Title to bed of stream—Crown—Dedication 
of public lands—/'resumption of dedication— 
User — Obstruction to navigation — Public 
nuisance—Balance of convenience.

See Navigable Waters, 2.
135. Contact—Sale by sample—Objections 

to invoice—Reasonable time—Acquiescence— 
Presumptions.

Sec Contract, 213.
130. Construction of deed—Title to lands— 

Ambiguity of description—Possession—Con
duct of parties — Presumptions from occupa
tion—Possession.

Sec No. 227, infra.

137. Donation in form of sale — Gifts in 
contemplation of death — Mortal illness of

I donor — Presumption of nullitif—Validating 
circumstances — Dation en paiement — Ar 

! 16.!, 68!) C. C.
See Sale, 80.

138. Old trails in Rupert's Land—l'*n 
Dedication—Presumption —Necessary wait 
Substituted roadway—Reservation in Ciu,.n

Sec Highway, 3.
139. Negligence — Use of dangerous urn •• 

Nul—Presumption of fault.
See No. 177, infra.

140. Lease—Negligence—Hire of tug- ' 
ditions—Repairs —- Compensation -Prcsm.,),- 
tion of fault—Evidence—Measure of damme .

See Negligence, 143.
141. Powers—Donatio mortis causa - 1 ,

turc succession—Illegal consideration -Un 
ft cat ion by will—Seisin.

Sec Donation, 3.
142. Negligence — Use of dangerous mat', 

rials—Proximate cause of accident—Injuns 
to workman—Employers' liability—Presumy- 
lions—Findings of jury sustained by court«

See No. 83, ante.

143. Life insurance—Condition of poliei. 
Payment of premium—Delivery of paln-u 
Art. 1233 V. C.

Sec No. 28, ante.
144. Customs duties—Lex fori—Lee /<>< / 

Interest on duties improperly levied—.1/i>ta 
of law — Repetition — Presumption of good 
faith—Arts. 10.',1, 10.^9 C. C.

See Customs Duties, 5.
145. Gift — Confidential relations— Pan nt 

and child — Public policy — Principal and

Sec Gift, 1.

9. Secondary Evidence.
I 140. Foundation for secondary iri,l<ncc 

—Execution of agreement—Laches -Right tu 
relief inconsistent with claim.]—<hi tin- lu-iir- 
ing of an equity suit secondary evidentv nf a 
document was tendered on proof that its pro
per custodian was out of the jurisdiction Mini 
supposed to be in Scotland ; that a letter had 
been written to him asking for it. at 
sister and other persons connected with him 
inquiring as to bis whereabouts, but ini'onn.i- 
tion was not obtained. Held, affirming the 
decision of the Supreme Court of New linin' 
wick, that this was not a sufficient foundation 
for secondary evidence ; that the letters should 
have stated that this specific paper win 
wanted : that an independent person should 
have been employed to make inquiries in Scot
land for the custodian of the docut 
to ask for it if lie bad been found : ami that 
a commission might have been Issued to tin* 
Court of Session in Scotland, and n oimni' 
sion appointed by that court to procure the 
attendance of the custodian and hi-. i ii'n 
tion ns a witness.—The suit was for -i spécifié 
performance of an agreement by "lie of 
the beneficiaries under a will vesting the tes
tator’s estate in trustees for division among
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her children, to sell lands of the estate in 
Vw Brunswick to the plaintiff. 1*. : and the 
liai'ument ns to which secondary evidence was 
offered was an alleged agreement by the trus
tees and other beneficiaries to convey the said 
lands to C. The evidence was received, lint 
only established the execution of the alleged 
agreement by one of the trustees and one of 
the beneficiaries, and the proof of the con
flits was not consistent with the document
ary evidence, and the case made out by the 
bill. Held, that if the evidence was admis
sible it would not establish the plaintiff's 
-•use; that the alleged agreement, not being 
signed by both tin» trustees, could Convey no 
rsiaie legal or equitable, to : and that the 
proof of its contents was not satisfactory. 
Porter v. llalc, xxiii., 2U5.

117. Election petition—Preliminary objec
tion *—Service of petition—Bailiff's return— 
'roan-examination—Production of cop//.]—A 
return by a bailiff that he had served an elec
tion petition by leaving true copies, ” duly 
certified,” with the sitting member is a suffi
cient return. It need not state by whom the 
copies were certified. Articles ."iti and 78 <'.
I'.—Counsel for the person served will not he 
allowed to Cross-examine the bailiff as to the 
routent* of the copies served without produc
ing them or laying a foundation for secondary 
evidence. Beauhurnoia Election Case, xxvii., 
231

US. Last (/rant of land—Statute of Frauds 
—l‘iirol testi»iony—Trust.

Sec Title to Land, 28.
14!l. Missing deed—Copy certified by regis

trar—Affidavit of search—Estop pel.
Sec Deed, 30.

10. Sufficiency of Proof.
l.">n. Débats de compte—Taking accounts— 

J.nihility of joint executors—Interest—Hooks 
of account.] — Entries in merchants' books 
regularly kept, and unchanged during a term 

ira, with an annual rendering of ac 
counts conforming to such entries to creditors, 
make proof against such merchants, particu
larly alter the death of the creditors. (See 
21 L. C. Jur. 02.) Darling v. Brown, ii., 2ti.

l'il. Parol—Determination of suit—Proof 
of judgment.]—in an action of damages for 
malicious arrest and imprisonment of plain
tiff. under a cufiias, issued by a stipendiary 
magistrate in Nova Scotia, whose judgment, 
it was alleged, was reversed in appeal, oral 
evidence "that the decision of the magistrate 
wu> reversed " was held to be inadmissible to 
prove ,t final judgment. Judgment appealed 
Mom (2 It. & C. 528) reversed. (Junn v. 
l’or, iii., 200.

1Ü2. Onus probandi — Action on bond— 
krei ution of bond—Seal.]—Action on a bond 
against sureties of defaulting clerk. Defence, 
[Imt the bond was not executed by them as it 
laid to seals attached when the sureties signed. 
d'l'l. affirming the judgment appealed from 
(fil X. S. Hep. 171), Henry, J„ dubitantc, 
•mil plaintiff had proved a prima facie case 
of » bond properly executed on its face, and 
ns détendants had not negatived due execu
tion, it being quite consistent with the evi

dence that it was duly executed, the onus of 
proving want of execution was not thrown off 
defendants, and as neither the subscribing 
witness nor the principal obligor was called 
at the trial to corroborate the evidence of the 
defendants, plaintiff was entitled to recover. 
Marshall v. Municipality of Shelburne, xiv.,

153. Instrument signed in blank—Execu
tion of bond—Magistrate's certificate—Weight 
of evidence—Acceptance of bond—Proximate 
cause—Estoppel.]—-Action by the Crown on a 
bond of suretyship. Defendant pleaded non 
est factum; swore he signed the bond in 
blank; that he made no affidavit of justifica
tion, and that the magistrate's certificate of 
execution of the bond, as required by statute, 
was irregular and unauthorized. The witness 
to t Vs execution of the bond, and the magis
trate, each swore i" the correctness of bis 
own action, and that <’. must have properly 
executed the bond or the affidavit would not 
have been made or the certificate given. Held, 
per ltitchiv, C.J., Strong. Fournier and 

1 Gwynne, J.J., reversing the judgment appealed 
from (ti K. iN; G. 313», that the weight of 
evidence was in favour of the due execution 
of the bond by C.—Per Patterson, J.. that C. 
was estopped from denying that ho had exe
cuted the bond. Held, also, per Patterson, .1.. 
reversing the judgment appealed from, that 
the execution of the bond, and not the certifi
cate of the magistrate, was the proximate, or 
real, cause of its acceptance by the Crown. 
The Queen v. Cheslcy, xvi., 300.

154. Representations—Partnership—Au mes 
of partners—Letter heads.]—The representa
tion of an agent that his principals are a firm 
in a distant province, and that such firm is 
composed of A. and B., coupled with the evi
dence of receipt by the person to whom the 
representation is made of letters from one of 
the alleged members of the firm, written on 
paper on which the names of such members 
are printed, in answer to letters from such 
persons, is prinui facie evidence that A. and 
B. constitute said firm. ( Si*e 28 X. B. Rep. 
102.) McDonald v. Gilbert, xvi., 700.

155. Statute of Frauds—Contract affecting 
lands—Specific performance - - Part perform
ance.]—B. in British Columbia wrote several 
letters to a sister in England asking for some 
of her children to lie sent to him and in one lie 
said. “ I want to get some relation here, for 
what property I have, in case of sudden death, 
would he eat up by outsiders, and my rela- 
lions would get nothing."—On hearing of these 
letters T.. a son of B.’s sister and a coal 
miner in England, came to British Columbia 
and lived with B. for six years. All that time 
lie worked on B.’s farm and received a share 
of the profits. After that he went to work in 
a coal mine in Idaho. While there lie re
ceived a letter from B. containing the follow
ing: *'I want you to come at once ns I am 
very bad. I really do not know if I shall get 
over it or not and you had better hurry up 
and come to me at once, for I want you and 
I dare say you "ill guess ilia reason why. 
If anything should happen to me you are the 
person who should he here.” On receipt of 
this letter. T. immediately started for the 
farm, hut B. bad died and was buried before 
he readied it. After his return In- received 
the following telegram which had not reached 
him before he left for home : “ Come at once if 
you wish to see me alive, property is yours. 
Answer immediately. ( Sgd. » B.” Under
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these circumstances, T. claimed the farm and 
stock of B. and brought suit for specific per- 
formant of an alleged agreement by B. that 
the same should belong to him at B. s death. 
Held, affirming the judgment appealed from, 
that as there was no agreement in writing for 
the transfer of the property to T.. and the 
facts shewn were not sufficient to constitute 
a part performance of such agreement, the 
fourth section of the Statute of Frauds was 
not complied with, and no performance of the 
contract could lie decreed. Turner v. Prévost. 
xvii.. 283.

ISO. Ini urn loi virion* dofl — Ownership—— 
tieii liter— Evidence for jura.] — W • brought 
action for injuries to her daughter committed 
by a dog owned or harboured by V. Defence 
was that V. did not own the dog. and had no 
knowledge that he was vicious. The dog was 
formerly owned by a man in V ’s employ who 
lived and kept the dog at V.’s lion-e, and went 
a wav leaving the dog behind with \ .s son. 
to lie kept until sent for. and afterwards the 
dog lived at the house going every day to \ .’s 
place of business with him. or his son who 
assisted in the business. The savage disposi
tion of the dog on two occasions was sworn 
to. V. being present at one and his son at the 
other. V. swore that he knew nothing about 
the dog being left by the owner with his son 
until lie heard it at the trial. The trial judge 
ordi red a nonsuit, which was set aside by the 
full court and a new trial ordered. Held, 
affirming the judgment appealed from (28 N. 
It. Hep. 472). that there was ample evidence 
for the jury that V. harboured the dog with 
knowledge of it- vicious propensities and the 
nonsuit was rightly set aside. Vaughan v. 
Wood, xviii., 703.

137. Suretyship — Condition — Letter of 
guarantee—Proof of to**- Account *ale*. | — 
II. upon receipt of an order by telegram from 
the Exchange Bank to load cattle on a 
steamer for M. with guarantee against loss 
shipped cattle. 3 days after suspension of the 
bank, consigned to their own agents at Liver
pool. Subsequently they filed a claim with 
the liquidators of the bank for an alleged loss 
of $7,1 Hlû on the shipments, and the claim be
ing contested their only witness, one of their 
employees who knew nothing personally about 
what the cattle realized, put in account of 
sales, received by mail, as evidence of loss. 
Held, affirming the judgment appealed from 
( M. L. It. 7 Q. B. 317), that assuming there 
was a valid guarantee given by the hank, 
(upon which the court did not express any 
opinion l l he evidence as to the alleged loss 
was insufficient to entitle II. to recover. 
—Per Taschereau. J. That the guarantee was 
subjected to a delivery of the cattle to M. and 
that 11. having shipped the cattle in their own 
name could not recover on the guarantee. 
Hathaway v. Chaplin, xxi., 23.

138. tiuprenie and Exchequer Court* of 
Canada—Solicitor and client—Co*t*—if nan- 
turn meruit — Parol evidence — Art. .10117, If. 
ti. (J-1 -In proceedings before the Supreme 
and Exchequer Courts, there being no tariff 
as between attorney and client, an attorney 
lias the right to establish the quantum meruit 
of his services by oral evidence in an action 
for his costs. Paradi* v. Itossc. xxi., 4 111.

130. Interrogatories on articulated fact*— 
Evasive ansiecv* taken a* affirmative—C. C. 
P. Art*. 228, 229.]—Plaintiff alleged that lie

made for defendant 30,080 railway ties, a 
cording to a contract between defendant i ,i ; 
it'.g by It. MeU. his brother, agent and man ; 
tory i on one part, and L. & I». on the nt 
part, said L. & D. having made over to p
tiff all right, claims and interests in ............
tract : that 33,000 ties were delivered by pl.-u 
tiff to defendant on the line of railway. | 
17.080 on river hanks and were of the in 
and value stipulated in the contract. Funli. 
that he made for defendant and delivered i , 
him 2.822 Cull ties, for which defendant |,i 
mised to pay #8 per 100 and which v, >, 
worth that price. Lastly, having paid f..i d 
fendant, for rent of ground, $40, making in 
all, according to price stipulated and vain 
ties. $0,833.80. lie credited defendant $3.7'h. 
leaving $3,000.80 claimed.— Defendant i i 
tin* whole claim by a general denial, and . 
leged that the contract was never entered iu > 
by himself, but by the said 11. MeU, in . 
personal name and capacity; that plaint ill d,<| 
not fulfil his contract nor make the ti. - ...
stipulated, and that the ;.....unt " lii< h
ceiveil was sufficient payment for tin lies 
which had been delivered. On articu i d 
facts defendant answered, with one or two . \ 
copiions ; *• I do not know." The Superior 
Court, on motion to take the interrogatories 
pro eonfessi*. held that these answers «no 
evasive and insufficient, and that the fad-, 
as art iculated, must i lierefore be dei la 
be true and proved, and on these and on i!,•- 
evidence adduced condemned defendant to i ,v 
plaintiff $3.0110.81) for balance on price ain| 
value of the ties, which judgment was affirmed 
by the Queen’s Bench. Ilcltl. affirming i i 
judgment appealed from (4 Legal New- ti.*, i, 
that defendant did not answer the interi'c.i 
lories which referred to the matters in is-ue.
in a categorical, explicit, and precise nun.....
as lie was bound to do. If he had no persona! 
knowledge be should have obtained t 
formation from his general agent, clerk- and 
others acting for him in executing the con 
tract. These interrogatories, therefore, were 
properly taken as affirmatively answered and 
proved the plaintiff's case. McQren u v 
Paillé, (’ass. Dig. (2 ed. I 141.

BiO. Contract for extra work—Decision of 
engineer—Interrogatories on fait* et articles 
—Taking pro eonfessi*—Art. .fill C. < I'.
Practice.\—The contention that the fails ■ t 
article* submitted to the appellant should lx* 
taken pro confcHsis, because the answers there
to were not direct, categorical and pi 
not o|>en to a party who fails to move to that 
effect in the court of first instance. The ■ i- 
of IIcOreevy \. Paillé il Legal News 1)3), 
affirmed by Supreme Court (No. 13!). antci. 
was not in point as. in that case, a motion had 
been regularly made and granted in the Su
perior Court. Nor has Dougin* v. 1‘ihhir 
118 L. C. Jur. 274 t. any application, n- there 
defendant made default and had not at 
at all. Here defendant had answered, and if 
plaintiffs desired to have the answers -et
aside, they ought to have applied to tin.....art
by motion. — 2. The appellant was entitled 
to reversal as to $1.882.13. allowed l>\ over
sight.—3. The $3.7113.20 added by the Queen's 
Bench to Superior Court judgment should also 
lx* deducted the difference between 20 nmljM 
cents per yard for earth work done in 1S7K 
there being sufficient evidence to e-tihlish 
that the engineer, who was i<> fix p 
extras, finally had fixed the price of such 
work at 20 cents.—Appeal allowed with costs 
and judgment varied. McQrcevy v. 1 leCar- 
ron, Cass. Dig. (2 ed.) 144.
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101. Plaintiff's testimony—Want of carry- | 
burnt ion -— Contradictory evidence— 1 erdiet | 
ayainst weight of evidence—\cir trial. |— In 
nu action for price of goods sold by the plain
tiff to tin* defendant’s brother, plaintiff gave , 
evidence of an agreement with the defendant | 
wherein the latter undertook to give notes at 
four months to retire notes at three months 
given by his brother, the purchaser of the 
goods : the agreement was carried out for a 
lime, but defendant finally refused to continue 
it any longer. The evidence shewed that de
fendant always gave his notes to bis brother 
who carried them to the plaintiff. Defend
ant. on the other band, swore that he never 
made any such agreement, but only gave notes 
t.. his brother to help him in his business. 
The evidence of the plaintiff was entirely un 
-urrohurated. A verdict was found for the 
plaintiff and the Supreme Court of New 
Brunswick refused a new trial. — Held, 
Kitchie, C.J.. and Taschereau, J.. dissenting, 
that the weight of evidence was not siilli- 
eiently in favour of the plaintiff to justify the 
verdict, and there must Is* a new trial. Ap
peal allowed with costs and new trial granted. 
|S„. 24 X. B. Itep. 4SI* : 2tl N. It. Hep. .T20.J’ 
Fraser v. Stephenson, Cass. Dig. (2 ed. I 070.

1(12. Seal Fishery (Xarlli Pacific) Art. 
ts'.i.l. ôli <(• .77 Viet. c. 2d (Imp.) ss. /. .?. and 

Judicial notice of order-in-council tlicro- 
under—Protocol of examination of offendiny 
ship liy llussian irar vessel, sufficiency of— 
Presence within prohibited zone -Ilona fides 

Statutory presumption of liability — Evi- 
ilenee -(Juration of fact.] - The Admiralty 
Court is bound to take judicial notice of an 
order-in-council from which the court derives 
its jurisdiction, issued under the authority of 
tie* Act "it* & .*>7 Viet. c. 2.‘! (Imp. I. The Seal 
Fishery ( North Pacific) Act. iSil.'t.—A Rus- 
sian cruiser manned by a crew in the pay of 
the Russian Government, and in command of 
nn officer of the Russian Navy is a “ war 
vessel " within the meaning of said order-in- 
emnicil. and a protocol of examination of an 
"(Tending ltritisli ship by such cruiser signed 
by ilie officer in command is admissible in 
evidence in proceedings taken in the Admiralty 
Court in an action for condemnation under 
tlie Seal Fishery (North Pacific) Act. 18(».‘i. 
and is proof of its contents. — The ship in 
question in this case having been seized within 
the prohibited waters of the thirty mile zone 
round the Ivonmndorsky Islands, fully equip
ped anil manned for sealing, not only failed to 
fulfil the onus cast upon her of proving that 
- vas not used or employed in killing or at 
tempting to kill any seals within the seas 
f|* eilied in the order-in-council, but the evi
dence was sufficient to prove that she was 
guilty of an infraction of the statute and 
order-in-council. The “Minnie” v. The 
Vwoi. xxiii., 478.

lii.’*. A i n- trial — Xcgligcncc—Question for 
piry Withdrawal of ease from jury.]—Ac
tion against defendant for negligence, caus- 
,n,r the death of a servant. The trial judge 
withdrew the Case from the jury and direct
ed a verdict for defendant on the ground that 
there was no evidence of negligence. The full 
court granted a motion for a new trial with 
cosis. and remitted the cause for further in
quiry. and held. (Graham. J.. dissenting), 
that tin* trial judge erred in withdrawing the 
vase from the jury, as there was evidence of 
negligence and want of proper and reasonable 
care, which should have been submitted i<> 
the jury. The Supreme Court of Canada 

s. c. D.—10

held, affirming the decision appealed from (20 
X. S. Rep. 208), that the new trial had been 
properly ordered. Xew (Hasgow Iron. Coal 
it Ify. Co. v. Tobin, 7th November. 1804.

1t 14 liar to action — Foreign judgment 
—F stop pel — lies judicata — Judgment ole 
tained after action begun—It. S. X. S. (à 
ser.) e. I0'i, s. /J. s.-s. 7; orders 2$ and 70, 
rule 2; order .10, rule 2<S.]—The provision of 
II. S. X. S. (5 ser. i c. 104. order Itô, rule 

.‘18. that evidence of i judgment recovered in 
a foreign country shall not In* conclusive, in 
an action on such judgment in Nova Scotia, 
of its correctness, but tliat tin* defendant may 
defend such suit as fully as if brought for 
the original cause of action, cannot In* in
voked in favour of tin* defendant in Nova 
Scotia, who lias brought an unsuccessful ac
tion in a foreign court against the plaintiff. 
Law v. Ilansen, xxv., tit).

HITi. Evidence — Presumptions — Omnia 
prtrsumuntur contra spoliatorem,] — St. L. 
tiled a petition of right to recover balance on 
a contract for public works. Certain time 
books and original documents from which his 
accounts had lieen made up. ami also his books 
of account laid disappeared. The judge found 
that these hooks and documents laid been de
stroyed in view of a commission to inquire 
into tin* manner in which tlie works had been 
carried on. and dismissed the petition. IIcl<l. 
reversing the judgment appealed from (4 Ex. 
C. R. 1ST»), that tin* evidence did not warrant 
tin* finding that the documents laid h«*vn de
stroyed with a fraudulent intent, and to pre
vent inquiry : that all that could have been 
proved by what was destroyed laid been sup
plied by other evidence ; and that the rule 
omnia prtrsumuntur contra spidialorem did 
not justify the judge in assuming that, if pro
duced, tli# documents destroyed would have 
falsified St. L.’s accounts, the evidence on the 
trial shewing Instead that tin* accounts would 
have been corroborated. St. Louis v. The. 
Queen, xxv., tUtt.

100. Onus of proof—Expert testimony— 
Concurrent findings.] — Defendants counter- 
claimed damages caused by the defective con
struction of a boiler for their steamer, which 
had collapsed: Held, reversing the decision 
appealed from (4 R. (’. Rep. 101 i that con
clusive effect should not la* given to the evi
dence of witnesses, called as experts as to 
the cause of the collapse, who were not pres
ent at the time of the accident : whose evi
dence was not founded upon knowledge, but 
was mere matter 6f opinion; who gave no 
reasons and stated no facts to shew upon 
what their opinion was based, and where the 
result would la- to condemn a< defective in 

! design and faulty in construction all boilers 
1 built after the same pattern which the evi

dence shewed were in general use.- -The jndg- 
I nient therefore allowing the counterclaim was 

set. aside, though against the concurrent find- 
1 ings of two courts below. William Hamilton 
I Mfg. Co. v. I ietoria Lumbering and Mfg. Co.,
1 xxvi., 90.

. 107. Circumstantial evidence — Xcgligcncc
I —Cause of accident—Conjecture — (hius of 

proof.]—Plaintiff’s husband was accidentally 
! killed whilst engineer in charge of defendant’s 
1 engine and machinery. The evidence was al- 
i together circumstantial, and left the manner 
I in which the accident occurred a matter to 
j lie inferred from circumstances proved. Held. 
I that in order to maintain the action it was

1-
It-
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necessary to prove by direct evidence, or by 
weighty, concise and consistent presumptions 
arising from the facts proved that the acci
dent was actually caused by the positive fault, 
imprudence or neglect of the person sought 
to be charged with responsibility. Montreal

oiling Mill» Co. v. Corcoran, xxvi., 595.

1(18. Will—Indue influence.] — In order to 
set aside a will on the ground that its execu
tion was obtained by undue influence on the 
mind of the testator, ii i- not sufficient to 
shew that the circumstances attending the ex
ecution are consistent with the hypothesis that 
it was so obtained. It must be shewn that 
they are inconsistent with a contrary hypo
thesis. Judgment appealed from (3 It. C. 
Hep. 513) affirmed. Adam» v. McBcath,

UK). Landlord and tenant—Los» by fire— 
Cause of fire — Segligcncc — Ciril responsi
bility — Legal presumption — Rebuttal of— 
Onus of proof -lluzardous occupation.]-—To 
rebut the presumption created by art. 1029 
C. < '., it is not necessary for the lessee to 
prove the exact or probable origin of the fire, 
or that it was due to unavoidable accident or 
irresistible force. It is sufficient for him to 
prove that he has used the premises leased as 
a prudent administrator (cm bon père de 
famille), and that the lire occurred without 
any fault that could be attributed to him or 
to persons for whose acts he should be held 
responsible.-*—Judgment appealed from (Q. It. 
5 <). it. 88) affirmed. Strong, C.J., dissenting. 
Murphy v. Lubbc, xxvii., 120.

170. Segligcncc — Defective machinery — 
Evidence for jury.]—T. was employed as a 
weaver in a cotton mill, and was injured 
while assisting a less experienced hand, by 
the shuttle flying out of the loom at which 
the latter worked, and striking her on the 
head. The mill contained some 400 looms, 
and for every forty-six there was a man, 
called the “ loom fixer,” whose duty it was to 
keep them in proper repair. The evidence 
shewed that the accident was caused through a 
bolt breaking by the shuttle coming in contact 
with it. and as this bolt served as a guard to 
the shuttle, the latter could not remain in the 
loom. The jury found that the breaking of 
the bolt caused the accident, and that the 
"loom fixer ” was guilty of negligence in not 
having examined it within reasonable time 
before it broke. T. obtained a verdict, which 
was affirmed by the Court of Appeal. Held, 
((iw.Mine, J., dissenting), that the " loom 
fixer ” had not performed his duty properly ; 
that the evidence as to negligence could not 
have been withdrawn from the jury : and that, 
as there was evidence to justify the find
ing. the verdict should stand. Her (iwynne, 
J., that the finding of the jury that the negli
gence consisted in the omission to examine 
the bolt was not satisfactory, as there was 
nothing to shew that such examination could 
have prevented the accident, and there should 
be a new trial. Canadian Coloured Cotton 
Mills Co. v. Talbot, xxvii., 198.

171. Will — Sheriff's deed — Evidence — 
Proof of heirship — Rejection of evidence— 
A fir trial — Champerty — Maintenance.]— A 
will purporting to convey all the testator's 
estate to his wife was attacked for uncer
tainty by persons Claiming under alleged heirs- 
at-law ôf the testator and through convey
ances from them to persons abroad. The 
courts below held that the will was valid.

Held, affirming judgment appealed from i 
Ont. App. H. 785), that as the evidence of 
the relat lonship of the alleged grantor 
deceased was only hearsay and the best , 
deuce had not been adduced; that as tin* 
heirship-at-law was dependent upon lh<* al
leged heir having survived his father a* i u 
was not established, and the court would tint 
presume that his father died before him: n<| 
that as the persons claiming under the will 
had no information as to the identity of t im
parties in interest who were represented ,n 
the transactions by men of straw, om 
whom was alleged to be a trustee, and th**i 
was no evidence as to the nature of his trust, 
and there was strong suspicion of the *-, V 
cin e of champerty or maintenance on the | nt 
of the persons attacking the will, the hut-r 
had failed to establish the title of the pels* ns 
under whom they claimed, and tin* app*Ml 
should be dismissed. May v. Logic, xxvii..

172. Action on disturbance —- Possissorii 
action—”Possession annale"—Arts. O ’/ll and 
9A8 C. C. 1‘.—Suture of possession of mon 
closed vacant lands — Boundary marl;* In 
livery of possession.]—In 1890, (J. purchased 
a lot of land 25 feet wide, and tin* vendor 
pointed it out to him on the ground, and 

j shewed him the pickets marking its width nul 
depth. The lot remained vacant and unen
closed up to the time of the disturbance, and 

I was assessed as a 25 foot lot to (.}., who paid 
ail mbnicipal taxes and rates thereon In 
1895 tin* adjoining lot. which was also vacant 
and unenclosed, was sold to another person 
who commenced laying foundations f.u- a 
building, and in doing so, encroached by uvo 

i feet on the width of the lot so purchase*! by 
I ()., who brought a possessory action within a 
; couple of months from the date of the dis

turbance. Ht Id, that the possession tumult . 
I required by art. 941! of the Code of Civil Pro

cedure, was sufficiently established to entitle 
| the plaintiff to maintain his action. ilauthitr 
| v. Masson, xxvii., 575.

I 173. Master and servant — Xepligcnn 
I Probable cause of accident.]—Evidence which 

merely supports a theory propounded a< to 
the probable cause of injuries received 
through an unexplained accident is insttffl- 

j dent to support a verdict for damages where 
I there is no direct fault or negligence proved 
j against the defendant, and the actual cause 

of the accident is purely a matter of specu
lation or conjecture. Canada Paint v. 
Tminor, xxviii., 352.

174. Railways—Eminent domain I’.rpro- 
! priât ion of lands — Arbitration - Erith uf 
j findings of fact—Duty of appellate court 

.</ I ict. e. .HI (AM]—On an arbitration in 
a matter of the expropriation of land under 

j the provisions of " The Railway Act." the 
j majority of the arbitrators appeared to have 

made their computation of the amount <-f tin* 
j indemnity awarded to the owner of the hind 

by taking an average on the differet 
] mates made on behalf of both parties accord- 
| ing to the evidence before them. //-/</. re- 
I versing the decision of the Court of Queen's 
| Bench and restoring the judgment of tin* So- 
] perior Court (Taschereau and Girouard. -U-.

dissenting), that the award was pron-rly set 
I aside on the appeal to the Superior Court, as 

the arbitrators appeared to have proceeded 
| upon a wrong principle in the estiimiiiotl "f 

tlu* indemnity thereby awarded, tirant! Trunk 
i Ry. Co. v. Coupai, xxviii., 531.
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17."». Trustee — Misappropriation — Surety 
- Knowledge by cestui que trust—Estoppel— 
Parties. |—Funds hold by F. ns trustee for C. 
were misappropriated by being deposited with 
tli.' linn of F. F. A: Co., of which F. was a 
member, and after being so kept for upwards 
of U years, were lost through failure of the 
linn, lu an action against defendants, (sure
ties of F.), to recover the funds so misappro
priated and lost, the defence relied upon 
knowledge of the misappropriation on the 
part of ('., shewn by the fact that payments 
of interest were made to ('. from time to 
time, by cheque by the insolvent firm.—The 
i.iurt en hune held, that the manner in which 
these payments were made was not evidence 

knowledge by < that she was bound to 
vommuniente to the sureties; that at most it 
-hewed nothing more than assent by C. to the 
deposit of the income to which she was en- 
titled. with the firm of which her trustee was 
a member ; that the trial judge could have 
disposed of the contention raised on behalf 
of the defendants without making C. a party 
to the suit ; and, semble, that knowledge by 
V. tlmt some part of the trust fund lmd been 
placed by the trustee temporarily with F. F. 
Ac Co., awaiting investment on good security, 
would not lie held to lie knowledge, assent or 
acquiescence by in the misconduct of the 
trustee which led to the loss of the funds.— 
The Supreme Court of Canada affirmed the 
decision appealed from (ÎM) X. S. Hep. IT.'!, 
*iib uom. Eastern Trust Co. v. Forrest), and 
dismissed the appeal with costs. Bayne v. 
Pastern Trusts Co., xxviii., 000.

170. Murine insurance — Partial loss on 
ai ni" Htranding—Jury trial.]—On a voyage 

| from Porto Rico to Halifax the " Honzella ” 
iin into Barrington, N. s., for shelter, the 
wind being south-east with a heavy snow 
storm prevailing. She was anchored near the 
light ship with one anchor out, but, as the 
wind increased a second anchor was put out. 
Subsequently during a heavy gale that sprang 
up from the north-west, with thick snow, 
both chains parted. The vessel was then on 
a Ice shore studded with reefs and shoals, and 
the tide low. Site was abandoned by the 
master and crew, and the following morning 
was not visible from shore. Some time after
wards she was picked up at sea by salvors, 
mid was brought into port and put upon the 
slip and repaired. When brought in she had 
four feet of water in her hold, and lier cargo 
whs badly damaged. On being put upon the 
slip it appeared that twelve teet of the shoe 
were off abaft the main chains, and another 

| twelve feet about off. forward under the 
main elm ins. The butts on the bottom were 
open. The keel was more or less chafed and 
broken. The rudder was damaged and the 
rudder braces started off. There was a soar 
"ii the bilge on the port side which looked as 
if I lie \. --el had dragged or pounded on somc- 
ibing. The sides of the keel were bruised 
more or less and pieces off of it. The main 
kocl was broomed up. The flying jib-boom 
mol main boom were broken, and the fore 
boom was split.—The judgment appealed from 
i:'" X. S. Hep. ,'{,811 • dismissed a motion for 
o new trial, and held that there was sufficient 

arrant the jury in coming to the 
conclusion that the vessel had been on shore. 
m"l healing on the rocks for some time, and 

which they could properly find a verdict 
for the plaintiff, and that the trial judge had 
mtcil properly, under the circumstances, in 
h ,ji"- withdraw the case from the jury, 
i/t'ftf, that the judgment of the Supreme Court

(X. S.) should lie affirmed, and the appeal 
dismissed with costs. British and Foreign 
Marine Ins. Co. v. Rudolf, xxviii., <107.

177. Negligence — Use of dangerous mate
rial—Trespass.]—Work on the construction 
of a railway was going on, near the unused 
part of a public cemetery, in connection with 
which were used detonating caps containing 
fulminate. M., a boy of fifteen years of age, 
in passing through the cemetery witli some 
companions, found some of these caps lying 
about on the hank above the works, in front 
of a tool box used hy one of the gangs of 
workmen, and put them in his pocket. Later 
on the same day lie was scratching the fulmi
nât" end of one of them with a slick when it 
exploded and injured his hand. On the trial 
of an action against the contractors for dam
ages, there was no direct evidence as to how 
tin* caps came to he where they were found, 
but it was proved that when a blast was 
about to take place the workmen would hur
riedly plan» any explosives they might have 
in their possession under their tool box, and 

i then run away. It also was proved that caps 
of the same kind were kept in the tool box 
near which those in question were found by 
M.. and were taken out and put hack by the 
workmen as occasion might require. Held. 
reversing the judgment appealed from, that 
in the absence of evidence of circumstances 
lending to a different conclusion, the act of 
placing the caps where they were found could 
fairly he attributed to the workmen, who 
alone were shewn to have laid the right to 
handle them; that it was incumbent on de
fendants to exercise a high degree of caution 
to prevent them falling into i h" bands of 
strangers; tlmt the act of M. in exploding tic 
cap as lie did did not necessarily import want 
of due caution, and if his negligence contri
buted to the accident the jury should have 
so found ; and that whether or not M. was a 
trespasser, .was also a question for the jury, 
who did not pass upon it. Mukins v. Fiipjot, 
xxix.. 188.

178. Deed—Deli eery—Retention by grantor 
—Presumption—Rebuttal.]—The fact that a 
deed, after it has been signed and sealed h.v 
the grantor, is retained in the hitter's posses
sion is not sufficient evidence that it was 
never so delivered as to take effect as a duly 
executed instrument. The evidence in favour 
of i lie due execution of such a deed is not re
butted bv the facts tlmt it comprised nil the 
grantor's property, and that while it professed 
to dispose of sm'h property immediately the 
grantor retained the possession and enjoy
ment of it until his death.— Judgment ap
pealed from i ni X. s. i reversed.
7. teieker v. Zwicker, xxix., 527.

170. Highiray — Dedication — User.]—In 
order to establish the existence of a public 
highway by dedication it must appear that 
there was not only an intention on the part of 
the owner to dedicate the land for the pur
poses of a highway hut also that the public 
accepted such dedication hv user thereof as a 
public highway.—In a ease when- the evi
dence as to user was conflicting, and the jury 
found that there lmd been no public user of 
the way in question, the trial judge disregard
ed this finding and held tlmt dedication was 
established h.v a deed of lease filed in evi
dence, and this decision was affirmed hy the 
full court. Held, tlmt its such decision did 
not take into account the necessity of estab
lishing public user of the locus, it could not

t
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stand. Judgment of the Supreme Court ( X. | 
B.) reversed. I/o on v. Woodstock Woollen 
Millh Co., xxix., (527.

ISO. HriHuh ship at foreign port — Mer
chant»' Shipping .let — Distressed seaman— 
Recovery of expenne* — Proof of ownership 
ami payment.]—A Certificate of the Assistant 
Secretary of the Hoard of Trade that ex
penses for the relief of a distressed seaman 
left in a foreign port were incurred and paid, 
under the provisions of " The Merchants' 
Shipping Act. 1854." s. 213, is sufficient proof 
of payment under the Act though the above 
section does not provide for a mode of proof 
by certificate.- Notwithstanding the provision 
in the Imperial Interpretation Act of ISSU 
that the repeal of an Act shall not affect any 
suit, proceeding or remedy under the repealed 
Ad. in proceedings under The Merchants' 
Shipping Act of 1854. proof of ownership of 
a ship may he made according to the mode 
provided in The Merchants' Shipping Act. 
IS!>4. by which the former Act is repealed.-— 
Vndev the Act of 1N94 a copy of the registry 
of a ship registered in Liverpool, certified by 
the Registrar General of Shipping at Iynidon 
is sufficient proof of ownership. The Queen 
v. The Sail ini/ ship “ Troop " Co., xxix.. (5(52.

1 SI. Com pa ay—./ udgment creditor—.1 et ion 
against shareholders—Transfer of shares.]— 
Judgment creditors of an incorporated com
pany being unable to realize anything on their 
judgment, brought action against II. as a 
shareholder in which they failed from inabil
ity to prove that In* was owner of any shares. 
They then brought action against (1. in which 
evidence was given, not produced in the 
former case, that the shares once held by (». 
had been transferred to II.. but were not re
gistered in the company's books. On this evi
dence the courts below gave judgment in fa
vour of G. Held, affirming such judgment, 
that the shares were duly transferred to II. 
though not registered, as it apjienred that II. 
had acted for some time as president of. and 
executed documents for. the company, and the 
only way lie could have held shares entitling 
him to (io so was by transfer from G. Held. 
a Un. that although there appeared to be a 
fa lure of justice from the result of the two 
in tions, the inability of the plaintiffs to prove 
ii. case against H. in the first case could 
not affect the rights of G. in the subsequent 
suit. Hamilton v. (haut, xxx., 50(5.

1S2. Copyright — Infringement—Evidence 
—Textual copy.]—In an action for infringe
ment of copyright in a dictionary the un re
but ted evidence shewed that the publication 
complained of treated of almost all its sub
jects in the exact words used in the dictionary 
first published and repeated a great number 
of errors that occurred in the plaintiff's work. 
field, affirming the judgment appealed from 
(Q. R. fil O. H. 255», that the evidence made 
out a prima facie case of piracy against the 
defendants which justified the conclusion that
they had Infringed the copyright. Cadicuw v. 
Heuuehemin. xxxi.. 370.

183. Negligence—Findings of jury—Opera
tion of railway—Lights on train—Evidence.] 
—A conductor in defendant’s employ while 
engaged in the performance of the duty for 
which lie was engaged at the Windsor station 
of the Canadian Pacific Railway in Montreal, 
was killed by a train which was being moved 
backwards in the station-yard. There was no 
light on the rear end of the last car of the 
train nor was there any person stationed there

to give warning of the movement of the train. 
n< id, that by omitting to have a light « 
rear end of the train the railway Compuu 
failed in its duty and this constituted punai 
facie evidence of negligence. Canadian I1", 
fio Hu. Co. v. Boisseau, xxxii., 424.

184. Controverted election—Status of yti 
turner—Evidence — Certified copy of i» . 
list—Imprint of (Juan's Printer- til I «. t , 
1), s. 10 (/>.!]—On the hearing of prehmit! 
ary objections to a controverted election : 
tion the production of a list appearing .mi : 
face to he an imprint emanating fr.a i 
Queen's Printer, certified by the Clerk of m, 
Crown in Chancery to be a copy of the \ m, iV 
list used at the election, and upon whirl, tIn 
name of the petitioner ap|ieared as a person 
having a right to vote at such election. i> 
sufficient proof of the status of the pel it iii.-v, 
A copy of a list of electors hearing upon n. 
face a statement that it is issued In :i•• 
Queen's Printer makes proof of its .m 
without further verification. Tiro Mountnii<< 
Election Case; Ethier v. Legault, xxxi., |::7.

185. Donatio mortis causa — Deposit n 
ecipts — Cheques and orders Delia rn 
benefit oiries— ('orrohoration—('onstrucii 
statute.]—McD., being ill and not expert in
to recover, requested his wife, his broile r !, 
ing present at the time, to get from his mink 
a bank deposit receipt for $ti.tmmi whirl i 
then handed to his brother telling him thru 
he wanted the money equally divided .mien; 
his wife, brother and sister. The l>r<<iInr 
then, on his own suggestion or that of M. I ». 
drew out three cheeks or orders for S'J.iwn 
each payable out of the deposit
the respective beneficiaries which Melt, -igm-l 
and returned to his brother who hat I t- 
Mel Vs wife the one payable to her and tin- 
receipt and she placed them in the mink 
from which she had taken the receipt. Melt, 
died eight days afterwards. Held, ii'w : 
the judgment appealed against (35 X. S. Hep. 
2051 Sedgewick and Armour. .1.1,. di—mi ing. 
that ihi- was a valid donatio mort 
of the deposit receipt and the sum it referred 
to notwithstanding there was a small aiiiomo: 
for interest not specified in the gift. My I! 
s. v s. [1900] <•. 103, s. 55. an inf 
party in an action against the estate of a <l<
ceased person cannot succeed on tit.............
of himself or his wife or both unless it > 
corroborated by other material evidence. //<■/■/ 
that such evidence may he corrobora led by 
circumstances or fair inferences from fuel* 
proved. The evidence of an additional wit
ness is not essential. McDonald v. MelhnuiU. 
xxxiii.. 145.

18(5. Interruption of prescription La
tries in merchant's books — Aeknoirh-diluant 
in writing—C. S. L. C. e. til—1 rts. M">».
2 m c. c.

Sec Prescription, 2(5.
187. Sale of goods—Agent of foreign row- 

pang—I 'sc of corporate seal—Conversion 
chattels—Mesne process.

See Sheriff, 1.
188. Special assumpsit—Plea of acrord »*'l 

satisfaction—Onus of proof—(Jin "tion l"r 
jury—Nonsuit.

Sec Contract, 104.
180. Contract by agent—Want <•! corpor

ate seal—Adoption—Ratification -- (Jurstivm 
for jury.

Sec Contract, 117.
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190. Sale of goods—Payment — Appropria- 
lion—Nonsuit.

Sec Contract, 2.

191. V\introverted election—Proving status 
of petitioner—Extension of stenographer's

Sec Election Law, 74.

192. Contract for publie work—Assignment 
—Consent on the part of the Crown—Knowl- 
cdgi and acquiescence by Crown officers— 
Cancellation—lireach of contract.

Sec Contract. 93.

193. Delivery in escrow—Policy of iiisur-
auei In pa id premium ■— \ew trial—Ap-
predation of testimony.

Sec Insurance, Life, 7.

194. Lessor and lessee—Ejectment — Proof 
of title—Estoppel.

Sec Title to Land, 09.

195. Possession annale—Equivocal posses-■ 
*ion—'Trespass—Eight of way.

Sec Action, 125.

190. Indictment—Alias diet us — Proof of 
mi in es—Variance.

Nee Criminal Law, 9.

197. Halifax Assessment Act, 188.1—Mealed 
dal' in en ts—Ileal in y ela uses—C u ring irreg u -

See Assessment and Taxes, 59.

19S. Crown lands—Setting aside grant— 
Error — Improvidence — Superior title — 
lirs judicata—Estoppel.

Sec Title to Land, 130.

199. Controverted election—Status of peti- 
tinner— Prelim inary objection.

Sec Election Law, 90.

200. Possession by trustee — Statute of 
Limitations.

See Title to Land. 118.

201. Misrepresentation — Plea of fraud — 
Heath of witness.

See New Trial, 32.

202. Evidence on reference — Master's re
port—Irrelevant evidence—Credibility of wit
nesses- Apportionment of damages.

See Practice and Procedure. 124.

2u"..^ I’egnite civile—Xcw Evidence—Fraud

Sec Sheriff, 10.

204. Public work—Wharf property injuri
ously affected-—Damages peculiar to the pro
perty—I mis ual interference—Eminent do-

See Public Work, 4.

2or>. Principal and surety—Giving time to
— Reservation of rights against

See Principal and Surety, 3.

200. statute of Frauds — Memorandum in 
writing—Repudiating contract by.

Sec Contract. 249.

| 207. Will — Execution of — Testamentary
capacity.

See Will, 3.
! 208. Master and serrant — Negligence —
; Cause of accident — Contributory negligence.

See Negligence, 40.

209. Bornage — Concession line — Survey 
| —Presumptions.

See Boundary, 5.

j 210. A cgligcnre — Necessary proof — Sta- 
1 tutory officer—Ratepayer—Statute labour.

See Negligence, 122.

211. Negligence — Dangerous machinery— 
Statutory duty—Cause of accident.

See Negligence, 19.

1 212. Misrepresentation — Onus of proof—
Payment of claims by Crown — Transfer by

Sec No. 107, ante.

213. Operation of railway—Defective ways 
or plant—Lock on switch—Negligence—Em
ployer und employee.

Sec Negligence, 100,

214. Action for conversion — Defect in 
plaintiff's title.

Sec Statute of Frauds, 4.

215. Operation of railway—Negligence — 
Sufficiency of evidence—Findings of jury — 
Defective machinery — Sparks from engine— 
Setting aside verdict.

See Negligence, 101.

210. Infringement of trade-mark—I'sc of 
corporate name—Fraud and deceit—Evidence.

See Trade-marks, 0.

217. Sale by sample—Evidence of contract 
1 —Findings of fad.

See No. 05, ante.

11. Usages.

218. Sale of goods by sample—Place of de
livery—Inspection—Mercantile usage — Con-

| tract made abroad.
Sec Contract, 211.

12. Varying Terms of Writings.

219. Improbable statement—Parol contra
diction of written instrument—Judicial admis
sions — .1 veu judiciaire — Deed — Error in 

i staling consideration — False statement — 
Art. UL1. C. C.—Art. 2M C. V. P. (oM 

j text)—Dividing answers.]—In May. 1875, 
' McN. purchased printing materials from C. 
j The price. $5.000, was paid : hut the deed 
I erroneously stated it to be $7.188.40. which 
I was therein acknowledged. C. remained in 

possession and carried on the printing buai- 
| ness in partnership with M. for several 

months, when they failed, appellant being as- 
] signee to their estate. In March, 1870, McN. 
I claimed the plant, stating they purchased in 
1 good faith, and paid the agreed price, but the
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deed erroneously stated the price at $7,188.40, 
The assignee claimed payment of $2,188.40. 
balance between the consideration mentioned 
and $5,000 paid, before delivery. The evi
dence for the assignee was the testimony of 
MeX. that the price. $.1,000, as agreed, had 
been paid, corroborated by <’. Held, affirm
ing the judgment of the court below, that the 
only evidence in support of appellant's con
tention being that of respondent, the ap
pellant could not divide the admission in or
der to avail himself of what was favourable 
and reject what was unfavourable.—Per 
Strong ,1.. dissenting. That the part of the 
admission, objected to, appeared improbable 
and rendered it divisible : that the unconfirm
ed testimony of the parties thereto was in
sufficient to contradict, to vary or to shew 
that there was an error, or even a false 
statement in the deed. Fulton v. UcNamce, 
" 470.

220. Boundaries — Description in <lrnl of 
land—Parol testimony.]—Extrinsic evidence 
of monuments and actual boundary marks is 
admissible to control the deed, but if refer
ence is made by the deed to such monuments 
and boundaries, they control, though they 
call for courses, distances, or computed con
tents which do not agree with those in the 
deed. (See 14 Out. App. It. (585.) Qraasctt 
v. Carter, x., 105.

221. Written instrument — Collateral parol 
agreement — Work and labour done—Senn
it il—Lien.]—By agreement in writing It. con
tracted to cut for A. a quantity of wood and 
haul and deliver the same at a time and 
to a place mentioned. It. to pay for the same 
on delivery. The agreement made no pro
vision for securing to A. the payment of his 
labour, but when it was drawn up there was 
a verbal agreement between the parties that 
in default of payment by It. the wood could 
be held by A., as security and sold for the 
amount of his claim. Held, reversing the 
judgment appealed from (4 Man. I,. It. 7is>. 
Henry, J., dissenting, that evidence of this 
verbal agreement was admissible on the trial 
of an action of replevin for the wood by an 
assignee of A., and that its effect was to give 
It. a lien on the wood for the amount due 
him. Hgers v. McMillan, xv., 104.

222. Commercial matters — Receipt—Error
-Parol eridcnei Prnhihitirc Inn irts.

Vi. 1234, C. f. 1 — The prohibition of art. 
1234. ('. ('. against the admission of parol evi
dence to contradict or vary a written in
strument. ‘ is not d'ordre publie, and if such 
evidence is admitted without objection at the 
trial it cannot subsequently be set aside in a 
court of appeal.—Parol evidence in com
mercial matters is admissible against a writ
ten document to prove error. Etna his. < 
v. Itrodic (.1 Can. S. C. 11. 1) followed. 
Scliwerscnski v. Vincbcrg, xix., 243.

223. Contract — Deed of land — Uadis- [ 
closed trust — Security by deed to third 
party-—Specific performance—Proof by pa
rol.']—M. agreed by written contract to give 
to It. as security for a loan an absolute deed 
to be held by It. in trust for the time the loan 
was to run. By It.’s directions the deed was 
made out in his daughter’s name. She claimed 
to have purchased absolutely for her own | 
benefit, and action was brought against her j 
and It. for specific performance of contract 
with B. and a declaration that she was a 
trustee only subject to re-payment of the loan, i

Defendants denied collusion and conspirar\ 
charged and pleaded the Statute of Frau 
Held, affirming the judgment appealed IV n 
(If) Ont. App. It. (5021. Strong. J.. dis- 
ing, that the evidence shewed that the dan 
ter was aware of the agreement made wit! 
It., and the Statute of Frauds did not pre 
parol evidence being given of such agreennun. 
Barton v. McMillan, xx., 404.

224. Varying terms of writings—Deed 
tended to operate as mortgage—Hr idem'. 
Evidence of a most conclusive and absolute 
character is necessary to induce the court t-> 
declare a deed, absolute on its face, to op- 
rate as a mortgage only. MoMiokcn v. 1 - 
tario Bunk, xx. .148.

225. Statute of Frauds — Bill of red cmy 
tion — Absolute deed to tula effect 
mortgage — Parol evidence — Evident 
plaintiff—Corroboration—Mi Viet. c. 10 i O. i I 
—The bill, filed in 1870 by the heirs-nt law 
of J. W. It., alleged that deceased had. 
1801, conveyed certain real estate to his bro
ther, I. X. It., upon express trust that ! < 
would advance him $1,000, and hold the pro 
perty as security for the re-payment of that 
sum with interest : that he never did adv.i t . 
that sum; that .7. W. It. died in 1872:
I. N. It. died in 1874, having devised tin- 
property to his son : that the trusts iip,,n 
which it had been conveyed had been fulfil I 
and sought an account of I. X. It.'s dealing- 
therewith. The defendant, the executor and 
executrix of I. X. it., set up an absolute -al
and relied on the Statute of Frauds and th- 
Statute of Limitations.—The evidence in part 
consisted of the testimony of C. II. It..
of the plaintiffs, a son of J. XV. It., to tlie 
effect that his father being in difficulties in 
18151. I. X. It. told him (C. II. It. • tint I,- 
would take an assignment of the nrojtertj. 
pay off certain mortgages thereon, adv.nv,, .1. 
W. It. $1,000 and re-convoy it at any tim- 
Proud foot, made a decree direct in: an
account, and allowing plaintiffs to redeem in
lands on payment of the amount due to I 
fendants In respect of the advances made 
The Court of Appeal for Ontario rover-,-i tie 
decree (3 Ont. App. It. 300). II'Id. that
parol evidence was admissible to shew that 
the absolute conveyance was intended to take 
effect as a mortgage, but the judgment ap
pealed from, so far as it proceeded upon the 
ground that the testimony of the plaint ill', C.
II. It., required corroboration, was , rr-t 
and ought to be affirmed. Rosi: v. Hiiin.i. 
Cass. Dig. (2 ed.) .134.

220. Duress— Undue influence — 1 
consideration — Action to set aside ./•■■/ | 
An aetiou was brought by an exermm to 
have a deed set aside and cancelled, on the 
grounds of undue influence, and incomp-tenee 
on the part of the grantee. The d 
b,,,ni executed about two months prh 
will. The executrix alleged that tlm i niter 
was eighty years of age and of child like sim
plicity. that the grantees under the deed bad 
kept him under their control, treated in with 
violence, and prevented him Inn in- 
house, and that when he had rcque-i i the 
executrix to live with him and take mre of 
him until he died, they would not permit her 
to do so. The deed purported to Inn been 
made in consideration of the grantees pitying 
the testator's debts and maintaining him ffir 
the rest of his life.—Held, affirming the de
cision of the Supreme Court of Nova Scotia, 
that the evidence shewed that the del had
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been given for valuable consideration, tlmt 
there had been no evidence establishing that 
undue influence had been resorted to in order 
to obtain it. and that the action to set aside 
the deed could not lie maintained. Corbett v. 
Smith, 1st May, 1803.

227. To vary or explain deed—Construction 
of deed—Title to lands—Ambiguous descrip
tif» -Possession—Conduct of parties—Pre
emptions from occupation of premises—Arts, 
VHP, 1238. /?}.?. 1)13, 1509. ('. ('.—47 Viet. 
e.S7 ». 3 <i 10 Viet. c. 58 ». 3 </>.)
- I» Viet. ( Q.) c. 20.]—By a deed made in 
August. 1882. the appellant ceded to the Gov
ernment of Quebec, which subsequently convey
ed to the respondent, an immovable described 
ns part of lot No. 1037, in Sr. Peter's Ward, 
in the City of Quebec, situated between the 
streets St. Paul. St. Itoch. Henderson and the 
River St. Charles, with the wharves and 
buildings thereon erected. The respondents 
entered into possession of the lands by virtue 
of said deeds and remained in possession for 
twelve years without objection to the boun
daries. They then brought an action to haw 
it «1er la red that, by the proper construction of 
the deeds, an additional strip of land and 
certain wharves were included ami intended 
to lie transferred. They contended that tin* 
description in the deed was ambiguous, and 
that I lender son street as a boundary should 
lie construed as meaning Henderson street <‘x- 
tended, and they sought to establish their 
case by the production of certain correspond
ence which had taken place between the 
parties prior to the execution of the deed of 
August. 1882. Held, reversing the judgment 
of the Queen’s Bench (C. J. and King. J., 
dissenting I, that the words “ Henderson 
street " as used in the deed must be construed 
in their plain natural sense as meaning the 
street of that name actually existing on the 
ground : that the correspondence was not 
shewn to contain all the negotiations or any 
finally concluded agreement, and could not 
he used to contradict or modify the deed 
which should be read as Containing the ma
tured conclusion at which the parties bad 
finally arrived ; that the deed should be in
terpreted in the light of the conduct of the 
parties in taking and remaining so long in 
possession without objection, which raised 
against them a strong presumption, not only 
not rebutted but strengthened by the facts 
in evidence, and that any doubt or ambiguity 
in the deed, in tin- absence of evidence to ex
plain it, should be interpreted against tlie 
vendees, and in favour of the vendors. City 
ofQutbee v. Xortli Shore lly. Co., xxvii., 102.

228. Contract — Oral agreement — IV///;- 
ih ninil ,,f guest ions fmum jury—Xeip trial.]— 
1*. gave instructions in writing to II. respect
ing the sale of a coal mine on terms mentioned 
and agreeing to pay a commission of 5 per 
«/•'ni. nu ilie selling price, such commission to 
include all expenses. II. failed to effect a 
sali'. //;/;/, affirming the judgment appealed 
from (i; B. C. Rep. 505), that in an action 
by II. in recover expenses incurred in an en
deavour to make a sale, and reasonable ré
munéra 1 ion, parol evidence was admissible to 
Rhew that the written instructions did not 
constitute tln> whole of the terms of the con
tract, Imt there had been a collateral oral 
agreement h, respect to the expenses, and that 
the question as to whether or not there was 
nn oral contract in addition to what appeared 
in the written instructions was a question

that ought to have been submitted to the jury. 
Dunsmuir v. Lowcnbcrg, Harris <t Co., xxx..

229. Sale of goods—-Evidence to vary writ
ten instrument—Admission of evidence.]— 
Plaintiffs carried on business at Montreal na
iler the style of “A. R. Williams & Co.." and 
sited respondent for the price of an engine, 
ordered by respondents in writing, and other 
machinery supplied in connection with repairs 
to the foundry, amounting to .$4!>rv.l1. The 
order was given through the plaintiffs* agent 
W. The principal defence was that the com
pany supposed it was dealing with a company 
carrying on business in Toronto ns "The A.
R. Williams Machinery Co..” with which it 
bad previous dealings, and which, at the 
time, had in its possession machinery belong
ing to the defendant of the value of .$780 
which it was agreed with W. should be ac
cepted in payment for the machinery ordered. 
The Supreme Court. Gwynne. .1.. dissenting, 
affirmed the judgment appealed from (33 X.
S. Rep. 21 i affirming tin* trial ,bulge (33 X. 
S. Rep. 22). who found that the business car
ried on in Montreal was distinct from that 
carried on in Toronto, but that at the time 
the order was given defiuidant believed it was 
contracting with the Toronto company, and 
that there were surrounding circumstances to 
lead to the belief that the business carried on 
in Montreal and Toronto were one ami the 
same, lie held that the plaintiffs were bound 
by the bargain made with W., and, on the 
ground that it was not inconsistent with the 
written agreement to prove that payment was 
to be made otherwise than in cash, he re
ceived evidence of the agreement relied on by 
the defendant. Wilson v. Windsor Foundry 
Co., xxxi., 881.

230. Parol testimony—Varying character of 
deed—Art. 123] C. C.—Consideration.

Sec Deed, 4.

231. Parol testimony—Policy of insurance 
—Mis take—A mou n t insured.

Sec Insurance, Life, 28.

232. Bill of lading—Printed conditions — 
Proof <if further condition stated verbally.

See Carriers, 15.

233. Plan of subdivision — Explanatory 
testimony — Boundaries — Speei/ie descrip
tion of lands.

See Title to Lands, 120.

234. Construction of trill — Oral proof of 
severance of tenancy — Partition of lands.

See Tenants in Common, 1.

235. Registration of bill of sale—Defective 
jurat—Parol proof.

Sec Bill of Sale, 1.

230. Instrument in writing — Parol testi- 
mony Salt of timber limits Description 
of lands—Property included in deed—Agree
ment for sale—AYir contract in conveyance— 
Statement of account—Sot ice.

See Sale, 75.

237. Contract—Sale of goods — Varying 
written contract—Admission of evidence.

See No. 229, ante.
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238. Bale by nam pic—Evidence of contract 

—binding» of fact.
See No. U5, ante.

And see ante, sub-head, No. 1, *’ Admissi-

13. Weight of Evidence,
23ft, Affirmative testimony — Interested 

witnesses — Art. 12J2 V. C. — Arts. 
'251, 252 C. C. P. — Main /nies — Com
mon rumour.] — In the estimation of the 
value of the evidence in ordinary cases, the 
testimony of a credible witness who swears 
positively t<> a fact should receive credit in 
preference to that of one who testifies to a 
negative.—The evidences of witnesses who are 
near relatives or whose interests are closely 
ident ilied with those of one of the parties, 
ought not to prevail in favour of such party 
against the testimony of strangers who are 
disinterested witnesses.—Evidence of common 
rumour is unsatisfactory and should not gen
erally be admitted. Lefeunteum v. Beaudoin, 
xxviii., 81».

240. Purchase of land — Joint negotiations 
—Deed to one party only—Interest of asso
ciate—Resulting trust.

Bee Title to Land, 117.

241. Description of lands — Discrepancy— 
Metes and bounds.

Bee New Trial, 30.

242. Expert testimony — Appreciation of 
evidence—Ueversal on questions of fact.

Bee No. 00, ante.

243. Admiralty laic — Collision — Ship at 
anchor—Anchor light—Lookout—Weight of 
evidenci—Credibility—Findings of triul judge 
—Segligence.

Bee Admiralty Law, 4.

244. Operation of tram way—Contributory 
negligence—Pleadings—Issues — Evidence —■ 
\'crdivt—rAcw triul—Objections taken on up-

Bee New Trial, 82.

EXCEPTION.
Bee Pleading—Practice and Procedure.

EXCHANGE.
Title to lands—Ambiguous description — 

Possession—Conduct of parties—Presumptions 
from occupation of premises—Art. 15119 C. C. 

sic Deed, 27.

EXCHEQUER COURT OF CANADA.
1. Final judgment — Decision — Hight of 

appeal — 38 Viet. c. 11—It. B. C. c. 1J5— 
53 Viet. c. J5.

Bee Appeal, 159.

2. Jurisdiction — Arbitration — Debts of 
Province of Canada—Deferred liability's— 
Toll bridge—Reversion to Crown—Indemnity 
—Petition of right—Condition precedent— 
Remedial process.

Bee Constitutional Law. 8.

3. Exchequer Court appeal — Asscsstm ut 
of damages- Interference with findings of l 
chequer Court judge.

Beo Appeal, 241.

4. Injury from public work—Ncgligenei 
Crown officials—Right of action—Liability «,/ 
the Crown-—50 d 51 Viet. e. Hi. ss. Hi. . ; 
58—Jurisdiction of Exchequer Court—Pn 
script ion—Art. 2201 C. C.

Bee Action, 113.

EXCISE.

Bee Duties—Inland Revenue.

EXECUTION.

1. Will — Prohibition to alienate—Exemp
tions from seizure—Judgment against cx< < „/- 
or—Res inter alios acta.)—The will gave o 
tensive powers of discretion to the exenr r 
in respect to the administration of the 
fairs of the succession, the partition of the 
property among the beneficiaries and I - 
pensed with the necessity of an Inventory nr 
rendering of accounts. It also provided ilui 
the property bequeathed should be exempt 
from seizure, save for debts due by the -Mi- 
cession. The executor indorsed promissory 
notes for the accommodation of one of the 
beneficiaries, upon which judgment was re
covered under which lands belonging to the 
estate were seized in execution. Held, that 
the transaction in respect to the notes 1 
affair dehors the estate and that effect should 
be given to the provision of the will as to ex
emption from seizure. Lionuis v. .Unison* 
Itunk, x., 520.

2. Bale of railway shares en bloc \rt*. 
595, 599 C. C. P. |—Where a number of shares 
of railway stock were seized and advertised 
to be sold in one lot. neither the defendant 
nor any one interested in the sale requesting 
the sheriff to sell the shares separately, and 
such shares were sold for an amount far in 
excess of the judgment debt for which the 
property was taken in execution, such sale 
in the absence of proof of fraud or collu-ion 
was held good and valid. Judgment appealed 
from (M. L. It. 2 Q. B. 303» affirmed. <'<m- 
nectieut «I Passumpsio Rivers Ry.Co.x. Mor
ris, xiv., 318.

3. Writs — Beal — Signature.]—In Nova 
Scotia writs of execution need not be signed 
by the prothonotary of the court. It i- the 
seal of the court which gives validity to such 
writs, not the signature of the officer. Archi
bald v. H alley, xviii., lit».

4. Real Property Act—Registration I n-
registered transfers — Equitable right< — 
Bales under execution. — R. B. C. • .!/—
51 Viet. (/).) c. 20.] — The provisions of s. 
94 of the Territories Real Property Act 
(R. S. C. c. 51), as amended by 51 Viet. 
(!>.), c. 29, do not displace the rule of 
law that an execution creditor can only 
sell the real estate of his debtor subject 
to the charges, liens and equities to which the 
same was subject in the hands of the execu
tion debtor, and do not give the execution 
creditor any superiority of title over prior
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unregistered transferees, but merely protect 
the lands from intermediate sales and disposi
tions by the execution debtor.—If the sheriff 

however, the purchaser by priority of 
registration of the sheriff’s deed would under 
the Act take priority over previous unregis
tered transfers. Jellctt v. Wilkie; Jell et t v. 
Tin Scottish Ontario and Manitoba Land Co.; 
Jillett v. Powell ; Jellctt v. Erratt. xxvi., 282.

5. Fi. fa. de terris—Opposition to seizure 
— \sxignment for benefit of creditors—In
solvency — Practice — Stag of execution — 
Art. 772/'. V. /'•!—On appeal the Supreme 
Court affirmed the judgment of the Court of 
Queen's Bench < Q. It. 8 Q. B. 517» which 
held ihut nil incomplete cession de biens by 
an insolvent execution debtor cannot be op
posed to a seizure of his goods under execu
tion, and that notwithstanding the provisions 
of art. 772 ('. C. 1*. (old text i the judgment 
creditor could proceed by fi. fa. de terris to 
make his debt out of the lands of the execu
tion debtor. It irks v. Lewis, xxx., til 8.

•i. Practice — Appeal to Pricy Council -r- 
S/iiy of execution.\—A judge in chambers of 
the Supreme Court of Canada will not enter
tain an application to stay proceedings pend
ing an appeal from the judgment of the court 
to the Judicial Committee of the Privy Coun
cil. Adams it Hums v. The Hunk of Montreal, 
xxxi., 223.

7. Solicitor and client — Territories Heal 
Properties Act — Unregistered transfers — 
Charging lands — Lery under execution—In- 
ilnn nit y to sheriff—Tort—Pleading — Inter- 
pleader. | —In a suit against a sheriff and an 
execution creditor in respect of alleged irregu
lar levy under a writ of execution, the sheriff 
is not obliged to interplead hut may he pro
perly joined in a defence with the execution 
creditor. The delivery of an execution with 
a requisition to the sheriff to charge and levy 
uiKui the lands apparently belonging to the 
execution debtor does not give rise to any im
plied or express obligation on the part of the 
solicitor of record to indemnify the sheriff 
against loss or damage in consequence of ir
regular levy, under the execution. Taylor v. 
Hubert son, xxxi., 615.

R. Order setting aside fi. fa,—Appellate jur
isdiction—s. 17 Sup. and Ex. Courts Act.

Sec Appeal, 157.

0. Stay of execution—Order for deposit of 
part of rerdtet—Security for costs.

See Pleading, 4.
10. Stay of proceedings — Res judicata— 

Proceedings in revocation of judgment—Dis
avowal.

See Opposition, 3.

11. Interdiction—Marriage laws—Authori- 
:<itiiin by interdicted husband — Dower—Re- 
9**1 ry laws—Sheriff's sale—Warranty—Suc
cession—f{( „ unviation—Donation.

Sec Title to Land. 111.
1— I lines and minerals — Construction of 

ftiitut, Frcc-tniner's certificate—Annual rc- 
iieiruh Special renewal—Vesting of interest 
w co-owners—Sheriff—Levy under execution 

■< H. C. l.ir,. 1. .1. !), .If—M I ici. 
'• U ... .1, j—lt. ,s. II. V. c. 7.1, Il, H.

See Sheriff, 15.

EXECUTORS AND ADMINISTRA
TORS.

1. Joint executors—Liability for moneys re
ceived—Uncollected debts—Débats de compte 
—Taking accounts—/ntcrest—Prescription— 
Arts. 91,1, C. C. 1—Respondents, repre
senting one of the universal residuary legatees 
sued apiiellants as joint testamentary execu
tors of W. 1»., sen., for an account and the 
balance of the estate in their hands. On a 
débat de compte the total value of the estate 
was proved to he $44.525.65. and appellants, 
ns npi>enred by an account rendered by them, 
took possession of $14.510.32$ as such execu
tors. The remaining $30.015.32$ appeared by 
the hooks of the commercial firm of \V. I). & 
Co., to he due to the estate of W. I»., sen., 
by W. I>„ Jun., one of the executors, and to 
have never come into the possession of the 
other executors. — Held. Taschereau. J., dis
senting. that under art. 013 C. C. appellants 
were jointly and severally responsible only 
for the amount of which they look possession 
in their joint Capacity, and that, therefore, W. 
1».. jun.. was alone responsible for the amount 
of such balance. — Testamentary executors 
cannot legally he charged more than a rate of 
six |ier cent, for interest on moneys collected 
by them, after their account has been demand
ed. unless there is proof that they realized a 
greater rate of interest by the use of such 
moneys.—An action against executors for an 
account of their administration, and moneys 
received, or which ought to have been collect
ed by them in their capacity as such execu
tif A. is not prescribed otherwise than by the 
long prescription of 30 years. Darling v. 
Hroten, ii., 26.

1 2. Administrator — Misconduct — Refusal
to facilitate liquidation—Costs.]—The plain
tiff wished to administer to the estate of his 
brother, hut was unable to give the necessary 
bond, until W. and J. agreed to become his 
bondsmen, securing themselves by having the 
estate placed in the hands of the defendants.

I A portion of the estate consisted of some 
English railway stock, which the defendants 
wished to convert into money, but plaintiff 
would not assist them in doing so.—In passing 
the accounts of the estate in the Probate 
Court of Westmoreland County, it was found 
that there were several persons entitled to 

| participate as next of kin of the deceased.
1 and the respective amounts due the several 

claimants were settled by the court.—Owing 
to the plaintiff's refusal to join in realizing 
the stock, however, the defendants were un
able to pay some of these* parties their respee- 

| live shares, and finally plaintiff filed a hill to 
i compel the defendants to pay him his portion 

of the estate with $1,000, which he Claimed as 
| commission, and also to hand over to him the 

shares of the next of kin. A decree was made 
! directing that the estate he disposed of by the 
; defendants, and that they were entitled to 

their costs as between solicitor and client, 
which could be retained out of the plaintiff's 

j share of the estate. On appeal from the 
j master’s report the Vice-Chancellor reversed 

that portion of the decree which made the 
I plaintiff's share of the estate liable for the 

defendants' costs, but the Court of Appeal re
stored the original judgment. Held, affirming 

j the Court of Appeal (10 Ont. App. It. 76», 
that as the misconduct of the plaintiff had 

| caused all the litigation, the Court of Appeal 
had acted rightly in refusing to compel any 

I of the other next of kin to hear the burden of
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the costs. O'Sullivan v. llarty (22 C. L. J.
17 ), xi„ 322.

3. Testamentary appointment—Irrégulari
tés n, administration Removal of exécutai 
—Art*. 282. 2,SJ, !)/7 C. G'.J—Art. 282 C. C. 
does not apply to executors chosen by the tes
tator, and in an action for the removal of one 
of several executors, the existence of a law
suit between such executor and the estate he 
represents, and the evidence of irregularities 
in his administration but not exhibiting any 
incapacity or dishonesty, are not sufficient 
cause for his removal. Strong, J., dissenting. 
Mitchell v. lhu h'II. xvi., 7

4. Will—Legacy—Trust —Claim on assets 
—1‘riority—Registration—Charge on realty—
Aotice.]—II. and his brother were partners in 
business ; the latter died and II. became by 
will his executor and residuary legatee. Part 
of a legacy to E. 11., was paid and judgment 
recovered against the executor for the balance. 
11. having incumbered both his own share and 
that devised to him, one of his creditors, mort
gagee of the property, obtained judgment 
against him and the appointment of receivers 
of his estate. E. II. asked to have it declared 
that his judgment for balance of legacy was 
a charge upon the moneys in the receivers' 
hands in priority to the personal creditors of 
II. Held, affirming the Supreme Court (It. 
C.), that the moneys held by the receivers 
being personal assets of the testator, or pro
ceeds thereof, E. II. was entitled to priority of 
payment though his judgment was registered 
after those of the other creditors. Held, also, 
that the legacy was a charge upon tne 
realty of the testator, the residuary devise 
being of “ the balance and remainder of 
the property and of any estate " of 
the testator, and the words •* property ” 
and “ estate ” being both sufficient to pass 
realty. This charge upon realty operated 
against the mortgagees, who were shewn to 
have had notice of the will. Cameron v. Ilar-

5. Administration of estate—Poicers—Hir
ing and sir vice of clerk — Yearly salary— 
Money paid out — Prescription — Arts. 91%, 
mtitl, .1201 C. C.\—Action against the heirs of 
Y. for services ns clerk to his executor, in 
administering the estate and for money paid 
and laid out for estate.—Pleas : That all de
mands for salary were prescribed, by two 
years under art. 2201 C. C.. and all sums ad
vanced and paid by five years under par. 0, 
art. 2200 ('. ('. That the executor, who re
ceived ÿ400 per annum under the will, had no 
right to employ a clerk at expense of estate 
to do the work thereof, and It.'s work was 
done for executor, against whom alone lie had 
a claim.—The Superior Court held that the 
only prescription for yearly salary <v«s that 
of ft years, under par. 0. art. 2200. V. (’., 
while that of 30 years alone was applicable to 
the claim for moneys laid out for estate. 
That the general powers of an executor in
clude the engagement of clerks to keep the 
books of the estate and to carry on its affairs 
(art. 014 C. C.) : and $1.704 was awarded to 
It.—These holdings of law were affirmed, but 
the action was dismissed in the Queen’s Bench 
(Tessier and Cross, JJ., dissenting!, on the 
ground that there was evidence that It. bad 
agreed to accept $400 per annum and had 
been paid that sum.—The Supreme Court re
versed the judgment of the Court of Queen's 
Bench and varied that of the Superior Court 
by increasing the amount awarded It. to i

$0.007. Rattray v. Young, Cass. Dig. (2 ed.

0. Removal of for waste—Fraudulent -• 
ministration -Husband and wife—Will- R 
faction of eridenee.'] — An action to ream 
executrix. Appellant is the sole surviving 
ecutrix of the will of the late .1. It., and i 
appellant and the respondent are the reniai, 
ing legatees under the will. The respond, t 
complained: — 1st. Appellant had given 
power of attorney to her husband to mating, 
the estate in violation of the terms of i 
will ; 2nd. Fraud in charging the estate m ,i 
sums not legally chargeable to the estai, 
in charging a commission to reinm 
rate her husband for the mnnagem. i 
of the estate, while paying one T. a eommi 
sion for the same services : in taking hmm.. - 
for certain leases granted : in making i 
fraudulent lease to C. at a notoriously instill 
cient rent to the injury of the estate; in agi -• 
ing to pay $1.200 to II. and T. for earn - i! i 
tion of the lease of part of the estate; :,i : 
Waste in pulling down and erecting building- 
on the estate.—Appellant denied waste ,| 
fraud, and maintained that she had a right I . 
give her husband a power of attorney. A 
to the first point respondent relied on iin - 
words: “ And it is furthermore my will and 
wish, that neither of the husbands of any ..i 
said daughters nor any of my dnugln ■ 
future husbands, shall have any power ov.t, 
Control or interference in any manner, wit! 
the foregoing devise and bequest to them, but 
shall lie as absolutely free from such imw.r, 
control or interference, as if they had re
mained unmarried and single." Ap|i.>!l:i. 
complained that the testimony of her Imdinml 
had been excluded, and that it was compel, hi 
to the court to allow her husband to lie \ 
amined. (Art. 2Ô2 C. C. V. : 3Ô Viet. . r. 
s. 9.)—The Superior Court, while admitting 
tInn under the will the husband <ould 
his wife’s attorney, removed appellant, mi the 
grounds that the administration of the estate 
had been fraudulent and wasteful, that the 
lease to C. had been imprudent and l<>. !.. I 
fraudulent, that in the receipt of bonus.** In 
her husband, there had been fraud, for whir > 
she was liable, and there had been other inv 
gular transactions.—The Queen's Bench I ■ Id 
that ii '\.'i< competent for the appellant 
the will to appoint her husband her general 
attorney and agent ; that the trial judge not 
having admitted the husband’s evidence, un
der the circumstances it would not he the 
duty of the court, even if it had the power. t.> 
send back the record to allow him to lie -x 
amined : that removal of an executrix, daugh
ter of the testator, herself a legatee, ought not 
to be ordered on evidence of small payments.
which might have been avoided; that pa----- -
of a commission to her husband for appreci
able services, such ns collodions, won I not 
In* ground for removing the executrix selected 
by the testator; hut affirmed tin* judge n 
account of the transaction with C. and the 
taking of bonuses on several occasions u h ut 
accounting for them.—On appeal. II 1 af
firming the judgment appealed from, that the 
transaction with C. was sufficient can-.- for 
removal and that the evidence of the Im-lrniid 
on behalf of hi' wife had been prop 
jected. Ross v. Ross, Cass. Dig. (2 ed. i 3M.

7. Building—Want of repair—Daman' 
Art. 1055 C. C.—Trustees—Personal liibilitV 
of — Executors — Arts. 921, 9S1 (a) r - 
Procedure.]—The owner of property abutting 
on a highway is under a positive duty to keep
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ir from being n cause of danger to the public 
by reason of any defect, either In structure, 
repair, or use. and management, which reason- 
nlilo care can guard against.—A. T. sued J. F. 
mid M. W. F., personally as well ns in their 
quality of testamentary executors and trustees 
of the will of the late J. F.. claiming $4,000 
damages for the death of her husband who 
was killed by a window falling on him from 
the third story of a building, which formed 
part of the general estate of the late J. F., 
but which lmd been specifically bequeathed to 
one Ci. F., and his children, for whom the 
said .7. F. and M. W. F. were also trustees. 
Tin1 judgment of the courts below held the ap
pellants liable in their capacity of executors 
of the general estate and trustees under the 
wills. Hrhl. that the appellants were respon
sible for the damages resulting from their 
negligence in not keeping the building in re
pair as well personally ns in their quality of 
trustees (d'héritier* fiduciaire*) for the bene
fit of (i. F.'s children, but were not liable as 
executors of the general estate.—Where par
ties are before the court quA executors, and 
the same parties should also he summoned 
qua trustees, an amendment to that effect is 
sufficient, and a new writ of summons is not 
necessary. Fcrricr v. Trépan nier, xxiv., 87.

S. Tcstamcntarp *uccc**ion—Executor*— 
Balance due bp tutor—Practice—Action for 
account—Provisional possession — Envoie cn 
possession—Parties.]—The appeal was from 
the judgment of the Court of Queen's Bench 
for Lower Canada (Q. It. 0 Q. B. .14). which 
reversed the decision of the Superior Court, 
district of Quebec, and dismissed the plain- 
till's action and incidental demand, and held, 
that on failure of testamentary executors to 
render an account, the heirs of the testator 
have no direct action against them for alleged 
balances in their hands; that their proper re
course would be by an action for account, 
which should embrace the whole of the admin
istration of the succession of the executors, 
nml could not be restricted to particular or 
isolated matters; that a demand for provi
sional possession (envoie en possession). of a 
testamentary succession against an executor 
who has had the administration thereof should 
implead all the heirs as plaintiffs, and that 
failure in the joinder of any one of them 
would lie fatal, and the defendant could not 
be compelled to call them in as parties to the 
action, and further, that, in a case where 
there were several executors, such actions 
must be brought against tliAm jointly, and 
could not be validly instituted against one of 
them even with the extra judicial consent of 
the others.—The Supreme Court of Canada 
affirmed the decision of the Court of Queen's 
Bench, and dismissed the appeal with costs. 
<n>ini et al. v. Davidson. 1st May, 1807,

0. Will—Powers of executors—’’*■omissorp 
nat* \dvaneing lc fin tec's share.1 — M.. who 
was a merchant, by his will gave special direc- 
I'oin l\r the winding up of his business and 
the division of his estate among a number of 
his children as legatees, and gave to his exe
cutors, among other powers, the power " to 
make. and indorse all notes that might : 
he required to settle and liquidate the affairs ! 
of his succession.” By a subsequent clause I 
in his will he gave his executors ‘‘all neces
sary rights and powers at any time to pay to 
any of his said children over the age of thirty , 
years the whole or any part of their share iii '

| his said estate for their assistance either in 
establishment or in case of need, the whole 
according to the discretion, prudence and wis
dom of said executors." &c. In an action 
against the executors to recover the amount 
of promissory notes given by the executors 
and discounted by them as such in order to 
secure a loan of money for the purpose of ad
vancing the amount of his legacy to one of the 
children who was in need of funds to pay per
sonal debts. Held, affirming the judgment ap 
pealed from, that the two clauses of the will 
referred to were separate and distinct provi
sions which could not be construed together as 
giving power to the executors to raise the loan 
upon promissory notes for the purpose of ad
vancing the share of one of the beneficiaries 
under the will, tianque Jacqucs-t'artier v. 
(Iratton, xxx., 317.

10. Donatio mortis cansÛ—Ratification bp 
| will — Seisin — Papment of lepaep—Sale of

land—('harpes—Action hji potheen ire.) — On 
appeal the Supreme Court affirmed the iudg- 
ment of the Court of Queen’s Bench ( Q. It. 
8 Q. B. Till), in an hypothecary action by 
which it was also asked that a discharge by 
executors should be set aside. C. sold land to 
A. W. M. and C. V.. M. for $100.000 secured 
by privilege of bailleur de fond*, of which 
SÔO.OOO was payable to respondent after ven
dor's death. C. afterwards by his will ratified 
the donation and delegation of payment. A. 
W. M. and C. it. M. being named testamen
tary executors. The C. C. Co. acquired the 
land assuming the obligation of paying this 
$50.1 HNl. The executors discharged the debt 
and the hypothec by which it was secured. 
It was held hv the court below, that even if 
the delegation were null on account, of the 
donatio mortis eausâ by acte entre vifs, the 
will validated it and the credit passed to the 
respondent with all its accessories including 
the hypothec and special privilege of bailleur 
de fond*: and further, as the executors were 
seized onlv for the execution of the will, and 

| there was no necessity to use this credit to 
pay debts of the succession, they had no 
power to grant the discharge. Consumera 
Cordage Co. v. Converse, xxx., 018.

11. Appeal—Jurisdiction — Matter in eon- 
trovrrsp— Removal of executors — Acquiesc
ence in trial court judgment—Right of appeal 
— R. S. C. e. 1.10. s. 2.0.1 -The Supreme Court 
of Canada has no jurisdiction to entertain an 
appeal in a case where the matter in contro
versy has become an issue relating merely to 
the removal of executors though, by the ac
tion, an account for over $2,000 had been de
manded and refused by the judgment at the 
trial against which the plaintiff had not ap
pealed. Xoi'l v. Clierrefils (30 Can. S. C. It.

j 327) followed: Laberge v. The Equitable f.ifc 
' A ssura nee Sovietp (24 Can. S. C. It. 50) dis- 
j tinguished. Donohoc v. Donohue, xxxiii., 134.

12. R. S. N. s. (J ser.) c. 9(». ». Death 
of partp to suit — Adding administrator as 
partp before trial—Competence of surviving 
partp to give testimony—Evidence of agree
ment* with deceased partp.

See Evidence, 3.

13. Execution of trusts — Insufficiency of 
income — Power to mortgage or sell — An
nuities—Charge* upon corpus.

Sec Will. 8.

. ,m 
i m
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14. Hypothecary debts—Charge upon estate 

—Npccial devise—Art. H8!) C. C.
Nee Will, 57.

15. Conservatory acts—Acts of administra
tor—A<veptance of insolvent succession—Arts. 
O ',6, 050 C. C.

Nee Fraud, 1.

Id. Powers—Unlimited discretion conferred 
by will—Indorsement of accommodation notes.

Nee Hills and Xotkh, 15.

17. Aid to civil power—Payment of troops 
—Suit by administrator of commanding of-

Nec Military Law, 1.

IS. Will-—Powers — Sale of land—Unsur
veyed lot—Unknown quantity — Contract— 
Spécifie performance—Itrcacli of trust.

Nee Sale, 1.

10. Administration of agent—Negligence— 
AI isa p propria t ion—Ma n da te.

Nee Trusts, 0.

20. Trust estate—Purchase at sheriff’s sale 
—Possession — Statute of Limitations—Evi-

Scc Title to Land, 118.

21. Appointment to carry on administra
tion— Constructive trust — Negligence—,1c- 
count—Interest—Contrainte.

Nee Tutorship, 2.

22. Removal of executors by codicil — Re
ference to revoked will—Intention to revive.

Nee Will, 55.

23. Trustee — Accounts — Jurisdiction of 
Probate Court—Res judicata.

Nee Trusts, 14.

24. Trustees and executors — Legary in. 
trust—Discretion of trustee — Vagueness or 
uncertainty as to beneficiaries—Poor relatives 
— Public Protestant charities — Charitable 
uses—Persona designate.

Nee Will, 40.

25. Nova Ncotia Probate Act—R. N. N. N. 
(5 scr.) c. 100 and 51 Viet. (.V. N.) r. 26— 
License to sell lands—Estoppel—Res judicata.

Ncc Res Judicata, 11.

20. Provisions of will — Deferred distribu
tion—Premature action.

Nec Will, 20.

EXEMPTIONS.

1. Succession duties — Property exempt— 
Sale under will—Duty on proceeds—Costs— 
Proceedings by or against the Crown.]—De
bentures of tin* Province of Nova Scotin nro, 
by statute, “ not liable to taxation for pro
vincial, local or municipal purposes ” in the 
province. L. by bis will, after making certain 
bequests, directed that the residue of bis pro
perty, which included some of these deben
tures. should be converted into money to he 
invested by the executors and held on certain 
specified trusts. This direction was Carried 
out after his death, and the Attorney-General

claimed succession duty on the whole estate 
Held, affirming the judgment appealed ngainsi 
(35 N. S. Hep. 223), Sedge wick and Mills. 
J.L, dissenting, that although the debenture- 
themselves were not liable to the duty either 
in the hands of the executors or of the pur 
chasers, the proceeds of their sale when pass 
ing to legatees were.—Costs will be given for 
or against the Crown as in other cases. 
Lor it t v. Atty.-Ocn. for Nova Scotia, xxxiii..

2. Exemptions from customs duties-^ For
eign built ships — Dutiable goods—Custom< 
Tariff Act.

Ncc Customs Duties, 4.

3. Exemptions from customs duties—Dut’ 
able goods—Customs Tariff .1 et—Lex fori 
Lex foci—Interest on duties improperly levied 
—Mistake of law—Répétition — Presumption 
as to good faith.

Ncc Customs Duties, 5.

And sec Assessment and Taxes — Execi

EXPERTISE.

Ituildcr’s privilege — Procès-verbal — An. 
IIW3. 201.1. 210.1 1 . C.—Art. AU et seq. ( <
P.—Error in valuation.

Ncc Lien, 8.

And see Experts.

EXPERTS.

1. Expert opinions — Evidence—Hearsay 
Extra judicial statements — Assessor's n ■ 
ports.]—Where there is direct contradiction 
between equally credible witnesses the evi
dence of those who speak from facts within 
their personal knowledge should be preferred 
to that of experts giving opinions based upon 
extra judicial statements and municipal re
ports. Crawford v. City of Montreal, xx.\., 
40(1.

2. Assessment of damages—Evidence incom
plete—Record remitted for expertise.

Ncc Sale, 103.

3. Evidence of experts — Opinions—Infer-

Ncc Evidence, 58-02.

And sec Expertise.

EXPLOSION.

Condition of policy — Loss by explosion— 
Fire caused by explosion.

Ncc Insurance, Fire, 32.

EX POST FACTO LEGISLATION.

Npccial taxes — Warranty—Montreal local 
improvements.

Nec Municipal Corporation, 124.
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EXPRESS COMPANY.

Bailee* — Common carriers — Receipt for 
money parrel—Condition» precedent—Formal 
notice of claim—Pleading—Money had and re
ceived—Special pleah.

Sec Action, 21.

EXPROPRIATION OF LANDS.

1. By tiie Crown, 1-7.
2. By Mvnicipal Authorities, 8-20.
.‘6. For Railways, Tramways. &c.. 21-32.

1. By the Crown.

1. Town plot sub-division — Valuation— 
Assessment of damages—(lorernment rail ira y

Crossings. ]—Tim claimant contended Hint 
tin* land was held for sali- as building lots.
11 laid not Im«>n sub-dividod prior to' oxpro- 
priation, and noim of it bad boon sold for 
building purposes. Tlioro was. howover, a re- 
luoto probability that tin* laml would become 
available for such purposes upon the extou
rna of the limits of an adjoining town. The 
absence of a crossing prevented access to the 
shore, and caused claimant loss in the use and 
niviipntion of the remaining property.—The 
Exchequer Court (2 Ex. ('. It. 21 >. decided 
that while remote probability added some 
Milne to I lie property, compensation should not 
lie based on any supposed value for building 
purposes at the time of expropriation, and 
also, that claimant was entitled to compensa
tion in respect of damage resulting from the 
«ant of a crossing.—On appeal by claimant, 
the Supreme Court of Canada. Held, that the 
amount of compensation awarded should he 
increased, on the ground that it did not ap- 
|iear that such compensation was assessed In 
view of the future damage that might result 
front the want of a crossing. Kearney v. The 
Queen, Cuss. Dig. (2 ed.) 313.

2. Petition of right — Public work- -Injury 
to property — Obstruction of canal—Esc of 
canal, f—The appellant, claiming to be owner 
of the Sliubenacadie Canal in Nova Scotia, 
brought suit by petition of right to recover 
damages from the Crown for expropriating 
part of his property in construction of public 
"oiks and for obstructing the use of the canal. 
The Exchequer Court H Ex. C. K. 1301, 
without deciding as to the title of appellant, 
which was disputed, held that expropriation 
had not been proved, and refused damages for 
obstruction on the ground that the canal was 
not open for traffic. The judgment included 
a declaration that appellant was entitled, 
whenever it should be so opened and the traffic 
obstructed by the public work, to have the 
obstruction removed.—The Supreme Court of 
Canada affirmed the judgment of the Exche
quer Court, and dismissed the appeal with 
costs. Fairbanks v. The Queen, xxiv., 711.

•!. Expropriation of land—Damages—Valu
ation—Evidence.] —The Crown expropriated 
land of L. and bad it appraised by valuators 
who assessed it at $11.400, which sum was 
tendered to L., who refused it and brought 
suit by petition of right for a larger sum as 
compensation. The Exchequer Court award
'd him $17,000. On appeal by the Crown.— 
II'hi. reversing the judgment appealed from,

(lirouard, J., dissenting, that the evidence 
given on the trial of the petition shewed that 
the sum assessed by the valuators was a very 
generous compensation to L. for the loss of 
his land and the increase by the judgment ap
pealed from was not justified. — The court, 
while considering that a less sum than that 
fixed by the valuators should not be given in 
this case expressly stated that the same course 
would not necessarily be followed in future 
cases of the kind. Tile King v. Likely, xxxii.,

4. Laying out and ascertaining ordnance 
lands— Public works—lf< version of lands not 
used for canal purposes.

See Rideau Canal Lands, 2.

5. Intercolonial Railway lands—Appellate 
court amending award—Speculative rallies.

See Arbitrations, 11.

I». Public work — (lorernment contractor— 
Entry on lands—.Yoffer of action Viet, 
c. dâ. s. PHI—Conditions precedent.

Sec Crown, 114.

7. 'Tender of compensation—Award of of
ficial arbitrators—Costs— Findings of fait - 
Setting aside award.

See Appeal., 223.

And see Public Works.

2. By Municipal Authorities.
S. Expropriât ion — Award of arbitrators— 

Interference on appeal.] — In a matter of ex
propriation. the decision of the majority of 
the arbitrators, men of more than ordinary 
business experience, upon a question merely of 
value, should not lie interfered with on ap
peal. Lemoine v. fit a of Montreal: Allan v. 
City of Montreal, xxiii., 31)0.

0. Municipal corporation — Expropriation 
proceedings S’egligcnci Interference with 
proprietary rights—Abandonment of proceed
ings— Damages — Servitudes established for
public n hi it g irts. MIL )'h. in:,.; r. c 
Eminent domain.]- Where, under authority 
of a statute, authorizing the extension of a 
street, a servitude for public utility was es
tablished on private land which was not ex
propriated and the extension was subsequent
ly abandoned, the owner of the land was not, 
in the absence of any statutory authority 
therefor, entitled to damages for loss of pro
prietary rights while the servitude existed. 
Perrault v. (lauthier et al. (28 Can. S. C. R. 
241 i referred to. The Chief Justice dissented. 
llollcstcr v. City of Montreal, xxix., 402.

10. Expropriation of land — Lands injuri
ously affected—Damages —Interest—.4 ward.] 
—If in the construction of a public work 
land of a private owner is Injuriously af
fected and the compensation therefor is de
termined by arbitration, interest cannot be al
lowed by the arbitrator on the amount of 
damages^ awarded. Leak v. City of Toronto,

11. Municipal corporation — Widening 
streets—.4 bundonment of proceedings—Réinté
gra ndc—Measure of damages. J—-The city 
commenced expropriation proceedings and 
forthwith took possession of plaintiff's land.

E
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constructed works thereon ami incorporated it 
with n public street. Subsequently, in virtue 
of n statute granting permission to do so. 
the city abandoned the expropriation pro
ceedings without paying indemnity or return
ing the lands so occupied and used.—Held, 
that the plaintiff had been illegally dispos
sessed of his property and was entitled to 
have it returned to hint in the state in which 
it was at the time it had been so taken pos
session of and also to recover compensation 
for the illegal detention. Held, further, that, 
in the present case, the measure of damages, 
as representing the rents, issues and profits of 
the lands usurped by the city, should bo the 
interest upon the value of the property dur
ing the period of its illegal detention. (Judg
ment appealed from, <J. It. 8 Q. It. .134, 
varied). City of Montreal v. Hogan, xxxi., 1.

12. Municipal corporation — Montreal City 
charter — Local improvements — Expropria
tion for widening street — Action for in
demnity — 52 Viet. c. 79 (Que.) — 5} Viet. c. 
78 (0WC.)—59 Viet. c. J9 (Que.)—. 1 ssess- 
ment of damages.]—Where the City of Mon
treal. under the provisions of .12 Viet. o. Til. 
s. 213, took possession of land, for street 
widening, in October. 180.1. under agreement 
with the owner, the fact that the price to be 
paid remained subject to being fixed by com
missioners to be appointed under the statute 
was not inconsistent with the validity of the 
cession of the land so effected and. notwith
standing the subsequent amendment of the 
statute in December of that year, by .11) Viet, 
c. 40. s. 17. the city was bound, within a rea
sonable time, to apply to the court for the 
appointment of commissioners to fix the 
amount of the* indemnity to be paid, to levy 
assessments therefor and to pay over the same 
to the owner, and. having failed to do so. the 
owner had a right of action to recover in
demnity for his land so taken. Hogan v. City 
of Montreal (31 Can. S. C. U. 1) distinguish
ed.—The assessment of damages by taking the 
average of estimates of the witnesses ex
amined is wrong in principle. tSrand Trunk 
Ry. Co. v. Coupai (28 Can. 8. C. It. .131 ) 
followed, /'airman v. City of Montreal, xxxi., 
210.

13. Assessment of damages—Reservation of 
recourse for future damages — Expropriation 
—Res judicata—/tight of action.']—A lessee 
of premises used a< an ice-house recovered in
demnity from the city for injuries suffered in 
consequence of the expropriation of part of 
the leased premises and. in his statement of 
claim, had specially reserved the right of fur
ther recourse for damages resulting from the 
expropriation. In an action brought after his 
death by his universal legatee to recover dam
ages for loss of the use of the ice-house during 
the unexpired term of the lease : Held, af
firming the judgment appealed from, that the 
rescrv;iiio > in tuc first a* lion did not preserve 
any further right of action in consequence of 
the expropriation and. therefore, the plain
tiff’s action was properly dismissed by the 
courts below, ns. in sin'll cases, all damages 
callable of being foreseen must he assessed 
once for all and a defendant cannot he twice 
sued for the same cause. The City of Mon
treal v. Metier (3ft Can. 8. C. It. .182). and 
The chaudière Machine and Foundry Co. v. 
The Canada Atlantic lty. Co. (33 Can. 8. C. 
It. Ill followed. Anctil v. City of Quebec,

604

14. Powers of Town of Levis — Special 
ehurter—Railway aid—Expropriation of righi 
of way—JJ »t Jo Viet. <?. JO, ». 2 (Que. i.

See Municipal Corporation, 105.

1.1. Lost record—Old statute—Dedication
Prt sumption / « r.

Sec Hiuiiway, 1.

111. Stmt railway—Municipal ownership 
Xoticc—Arbitration.

See Municipal Corporation, lift.

17. Arbitration — 4tcard by majority—h 
terferenve with on appeal.

See Akiiitrationh, to.

18. Assessments — Local improvements 
Fuilire rights—Jurisdiction.

See Appeal, 71.

19. Expropriation — Widening strci t I ■ 
sessment—Excessivc valuation.

Sec Municipal Corporation, 8.

2ft. Local improvement—Rating in propor
tion to benefit.

Sec Assessment and Taxes, 53.

3. For Railways, Tramways, &c.

21. Land taken for railway purposes 
Award—Riparian rights — Obstruction V- 
cis et sot tu Tot 1.1 In mi award foi 
expropriated for railway purposes where tin r. 
is an adequate and sufficient description, with 
convenient certainty of the land intended n. 
be valued, and of the land actually i 
such award cannot afterwards be set aside 
on the ground that there is a variation ,1» 
tween the description of the land in the no
tice of expropriation and in the award V 
riparian proprietor on a navigable river is 
o”titled to damages against a railway < "in- 
pany for any obstruction to his right- of 
accès et sortie, and such obstruction without 
parliamentary authority is an action, dde 
wrong : Pion v. North Shore Ry. Co., ill 
App. Cas. 012) followed.—Taschereau, .1 
was of opinion that the award in this > n-e 
included compensation for the bench lying in 
front of plaintiff’s property, which below- iu 
the Crown, and, for that reason, should lie 
set aside. Higuouette v. North Shore Ry. ' .. 
xvii., 303.

22. Railway — Estimating damages Pro
spective capabilities—Unity of possess i,, 
Increased advantages—Town plot—Set-’iff.] 
—In assessing damages for expropriation re
gard should be had to the prospective -.in
abilities of the lands arising from situation 
and character, and in awarding compete itimi 
the value to the owner should be eonsidri,d, 
not that to the authority making the • 11■■- 
priation.—The unity of the estate should al«" 
be considered, and if, by Mie severance "f 
one of several lots so situated that the j..»< 
session and control of each gives an enhanced 
value to them all. the remainder is depreci
ated in value, such depreciation is aubstn'live 
ground for compensation.—Advantage- " a 
paper town from being made the tennii - "f 
a Government railway, with station !i n-e* 
and other buildings constructed within it* 
limits, should he taken into account by way 
of set-off under 50 & 51 Viet. c. 10, s. 31.—
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Judgment appealed from (2 Ex. C. 11. 141) ) 
ailirmed. Paint v. The Quvcn, xviii., 718.

23. Railic a y es propria lion — .1 ward — 
Additional interest — Confirmation of title— 
lliliyenei - I'lii Unit nil ii Art, I Stiff, ss. 120, 
J'iU, 112.]—On a petition to the Superior 
Court, praying that u railway company be 
ordered to pay into the hands of the pro- 
thouotary of the Superior Court a sum equiva
lent to six per cent, on the amount of an 
award previously deposited in court under s. 
170 of the 1 tailway Act. and praying further 
that the company should he enjoined and or
dered to proceed to confirmation of title, with 
a view to the distribution of the money the 
company pleaded that the court had no 
power to grant such an order, and that the 
delays in proceeding to confirmation of title 
had been caused by the petitioner, who had 
unsuccessfully appealed to the higher courts 
fir an increased amount, llehl, reversing the 
judgment of the court below, that by the 
terms of s. 172 of the Railway Act it is only 
by the judgment of confirmation that the ques
tion of additional interest can be adjudicated 
upon. Held, further, that assuming the court 
had jurisdiction, until u final determination 
of the controversy as to the amount to be 
distributed, the railway company could not 
be said to be guilty of negligence in not ob
taining a judgment in confirmation of title, 
t Railway Act. s. 172). Fournier, J., dissent
ing. The Atlantic and North-west Ry. Co. v. 
Judah, xxiii., 231.

24. Railway — Expropriation of land — 
Title to land — Tenants in common — Pro
priétaires par indivis—Construction of agn<-

Uisdcscription Plans and books of 
reference—Satisfaction of condition as to in- 
demnity—Registry lairs—Estoppel—R. S. Q. 
arts. ÔIÜJ, 510)—Art. JôllO C. (,*.)—In mat
ins of expropriation where the railway com
pany has complied with the directions and 
conditions of arts. 51(13 and 51(14, Revised 
Statutes of Quebec, as to deposit of plans and 
bonks uf reference, notice and settlement of 
indemnity with the owners, or with at least 
one-third of the owners par indivis, of lands 
taken for railway purposes, the title to the 
lands passes forthwith to the company for 
the whole of the property by mere operation 
of the statute, even without the consent of 
the other owners par indivis, and without the 
necessity of formal conveyance by deed or 
compliance with the formalities prescribed by 
the Civil Code ns to registration of real rights. 
'lln Quebec. Montmorency and Charlevoix 
“J/. Co. v. Qibsone; (Jibsonc v. The Quebec, 
fhni tin ore ne y und Charlevoix Ry. Co., xxix.,

Rail ways — Construction of statute— 
Irani way for transportation of materials — 
l-Hiropnation—HI Viet. e. 2D, s. 11) (/>.» —
2 lithe.17/. c. 2D (74.) J—The place where 
materials are found referred to in the one 
hundred and fourteenth section of "The Rail
way Act ” means the spot where the stone, 
grn\»i. earth, sand or water required for the 
""' Ination or maintenance of railways are 
nan ! !\ situated and not any other place 
1,1 which they have been subsequently trails- . 
ported /'it Taschereau and Girouard, J.T. 
‘be provisions of the one hundred and four- : 
'••'iiili section of “The Railway Act" confer 
upon railway companies a servitude consisting 
nicri c ii, the right of passage and do not : 
ronf'T any right to expropriate lands requir- 1 
pd for laying the tracks of a tramway for the I

transportation of materials to be used for the 
purposes of construction. Quebec Bridge Co. 
v. Roy, xxxii., 572.

2(1. Railway — Objection to award—De
scription of lands—'pi d 1 id. c. .4.7, s. D 
(Que.).

See Arbitrations, 42.

27. Railway lands — Increase of award — 
Appellate court receiving additional testi
mony—Appreciation of evidence.

28. Urarcl pit — Estimating compensation 
—Eurm crossings.

Rev Railways, 2(1.
21). Severance of land by railway—Eurm 

crossings- Compensation.
Ree Railways, 27.

3(1. I.und l i gnin d for railway extension — 
Deviation from Inn Completion of railway 
—Etling plans—Condition pneedent.

Ree Railways, 28.
31. Prohibition — Railways — Expropria

tion — Arbitration — Death of arbitrator 
pending award—51 Viet. c. 20. ss, 150, 777— 
Lapse of time for making award — Construc
tion of statute Art. 12 c. c. -Appeal—Juris
diction—J.} il- 55 Viet. e. 25, s. 2.

Ree Arbitrations, 5.
32. Construction of railway—Crossing and 

using highways — Compensation to munici
pality — Terminus ** at or near ” point named.

Ree Railway, 152.

EXTRADITION.
Appeal — Habeas corpus — Necessity to 

gnash.]- By s. 31 of the Supreme and Ex
chequer Courts Act ( R. S. C. c. 135, s. 31 i. 
" no appeal shall be allowed in any case of 
proceedings for or upon a writ of habeas 
corpus arising out of any claim for extradi
tion made under any treaty.” On application 
to the court to lix a day for hearing a mo
tion to quash such an appeal. Held, that the 
matter was coram non judiee and there was 
no necessity for a motion to quash. In re 
Lazier, xxix., (130.

And see Criminal Law.

Mandate — Agency — Pledge — Notice - 
Arts. 11.ID. 11)0. 11)2, 1015 C. C.

Ree Partnership, 43.

And sec Broker.

FACTUM8.
Ree Practice of Supreme Court.

FAITS ET ARTICLES.
Negative averments — Perjury — Evi

dence.
See Criminal Law, 4.

And sec Interrogatories.

W
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FALSE ARREST.

8ee Maucioum Prosecution.

FALSE BIDDING. RESALE FOR.

Sale by sheriff — Folle enchère — Renata 
fur faine bidding—Art. 690 et net/. ('. C. i'.— 
Question* of gi net ice — Appeal — Art. HHH 
('. C. /*.- Fririleges and hypotheen—Sheriff'» 
died—Registration of—Absolute nul I it g—Rec
tification of slight error» in judgment — 
Duty of a g gi Hate eourt.

See Appeal, 304.

And nee Sheriff.

FAULT.

Sec Nbuliuknce.

FEAR.

See Duress.

FELONY.

See Criminal Law.

FELLOW-WORKMAN.

See Master and Servant—Negligence.

FENCES.

1. ('attic straying on highway — Railway 
fencing - Flota tion at wnh rcournen — Cul
vert—Injury by train—Xegligenee.

Sec Railways. 45.

2. Location of railway—Laying out boun
daries—Construction of deed -Fsioppcl by 
conduct — Rigarian rights — Fonncnnioii — 
Frescrigtion—Title to land.

See Railways, 153.

FERRIES.

1. License — Construction — Disturbance 
—Long user — establishment of limits.] — 
Tin* Crown granted a license to the Town of 
Belleville (in 1N3.N|. to ferry “ between the 
Town of Belleville to Ameliasburg.” Held, a 
sufficient «rant of a right of ferriage to and 
from the two places named.—Under this license 
the Town of Belleville leased to the plaintiff 
granting the franchise " to ferry to and from 
the Town of Belleville to Ameliasburg,” a 
township having a water frontage of about 
ten or twelve miles, directly opposite to Belle
ville. such lease providing for only one land
ing place on each side, and a ferry was es
tablished within the limits of Belleville on 
the one side, to a point across the Bay of 
Uuiiité. in Ameliasburg. within an extension

60ft
of the east and west limits of Belleville. n,e 
defendants established another ferry a. 
another part of the Bay of Quinté, In i 
Ameliasburg and a place in the Town-h 
Sidney, which adjoins Belleville, the t• ■ 
being on the one side two miles from h. 
western limits of Belleville, and on 
Ameliasburg shore about two utile* 
from the landing place of the plaintiff's fern 
Held, reversing the judgment appealed i 
(7 Ont. App. U. 3411, that the estahli*l 
and use of the plaintiff's ferry witlu,
limits aforesaid for many years had .......... 1
termini of the ferry, and that the defend.,! :. 
ferrj « a* no Infringement of i lie pla 
right. Anderson v. Jcllett. ix.. 1.

2. Fcrrii license—Interference — Toil ■ „ 
breach of contract Itriilges within /, . 
limit».- R. S. C. e. It7.1—On appeal lie *
prente Court affirmed the judgment of the I a 
cited tier Court of Canada O» Ex. C. It. ill . 
which held that the granting of lease- | 
other privileges hy the Crown of land i..i 
purpose of building and utilizing railu.n 
bridges and the extension of railway nv 
i" iunited xx nIt railxxn>* across the < ' 
Hiver, did not constitute a breach of r, 
tract on the part of the Crown arising 
of the grant of a ferry license, including xxiiu
in its limits the localities in quest.... I..
tween the City of Ottawa and the Cn 
Hull, and that the construction of the bridge*.
with approaches and track extension*..........
constitute an interference with the fern 
rights of the suppliant which would ■ 
him to recover damages against the l'r, x. 
ilrigham v. The Queen. xxx„ 020.

3. Municipal tax—Legislative gmc ■ .M 
l ie/, c. JJ {Que. i —Xavigation Mont< 
harbour — ./ ur indict ion of commission • 
Double tax.

See Constitutional Law, 53.

4. Itridgc—Franchise — Future right»
I nterfcrcnce—Damages.

Sec Tolls. 1.

5. Constitutional law — Municipal ■ ■ * i".rn-
tion — Fotrcrs of Legislature /.<.......
Monopoly — Highways and fcrrii * \ -m-
gable streams — By-laws and résolut - 
Intermunieipal ferry Tolls l>
of licensee — X orth-Wcst Tcrritori> - I '.It 
S. ('. e. Ô0. ns. I.t and &\ — R. V I I
II Sin I S. 9£. SS. N. lit and 16—Hi r. itrd. \
IV. Ter. i IS8H) < IH Ord. \ 11
of mt-!t>. n. i—Companies, club a»*o, ti„„* 
and partnership».

Sec Constitutional Law. 27.

FIDEI-COMMISSAIRE
See Trusts.

FINDINGS OF FACT.
1. Reversal on appeal—Manner < hmrwt 

evidence in eourt below—Appréciah of rn- 
deuce—Interference by appellate - or/. I - 
Where the trial judge has seen and < ird the 
witnesses and there is evidence to sunnort hi* 
findings they will not he interfered i'll ut"Jn 
appeal. Queens Flection Case.
Russell v. La français, viii.. 835 :
Flection Case, ix., 03 ; Megantie r.wct»■

FINDINGS OF FACT.
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laie, ix., 279; Varier v. Montreal City Cas. I 
By. Co.. Cuss. Dig. (2 ed.J 791 ; Cassells v. i 
Hums. xiv.. 259 ; Kyiv v. The Canada Co.. 
xv.. 188 : Uisloy v. Town of McQillivray, xv., 
188; 'i'/ie Queen v. Char land, xvi., 721 ; 
s< Itwcrrenski v. V incitera. xix.. 243 : Bickford 
v. Ilatckins. xix.. 392: Itowker v. Laumcistcr, 
xx.. 175 : 8'N. »Suntamlerino v. I an vert, xxiii..
11.'- ; 11 cud ford v. MeVlary .17/p. Co., xxiv., 
291; North ltritisli and Mercantile Ins. 
i'o. v. Tour ville, xxv., 177; Lake Eric it 
/». A*, /fy. Co. v. Sales, xxvi., 993 ; Montreal 
lins Co. v. «87. Laurent, xxvi., 179; City 
of St. Henri v. «87. Laurent, xxvi., 179: 1 
Mulzard v. Hart, xxvii., 510 ; Demers _v. 
Montreal Slam Laundry Co., xxvii.. 537 : 
Leleunteum v. Beaudoin, xxviii.. 89: Para
dis v. Municipality ol Limoilou, xxx.. 405: 
l i(/uye of Crunky v. Menard, xxxi„ l4 ; Do
mnin, n Cartridge Co. \. McArthur, xxxi.,392; 
Dominion Coat t o. v. <8 «8. Lake Ontario, 
xxxii.. 507; D'Avignon v. Jones, xxxii., 950 ;
,\h h el vey v. Le Hoi Minina Co., xxxii., Ij94.

Anu see A weal, 202-273.
2. i/urv friai — Questions of fact—Vcr- 

diet. I - - When questions of fact have been 
properly left to a jury their findings thereon 
must he accepted by a court of appeal. Batch ; 
,i 1‘eppard \. Uomhough, 12th June, 1900.

3. Verdict of jury — Duress.
See JUHY. 49.

FIRE INSURANCE.

See Insurance. Fire.

FISHERIES.

1. Canadian waters—Three-mile limit — i 
Territorial jurisdiction -—Bay of Chaleurs— i 
7 A<- I 'is/,, ries let, .11 Met. e. HI) (D.)—lJt 
A là lief. c. (id (Inin.)—Seizure — Fishery i 
offiei /■ — " Ort ricir. J—Under the statute I 
U X 15 Viet. c. 03 ( Imp i defining the I 
lummlary between Canada and New Brtins- 
wick. the whole of the Bav of Chaleurs is 
within the present boundaries of Quebec and 
New Brunswick, within the Dominion of 
Canada and subject to The Fisheries Act, 31 
Viet. e. 90 (D.) and, therefore, drifting for 
salmon in the Bay of Chaleurs, although 
more than three miles from either provincial 
shove, is a drifting in Canadian waters and 
within the prohibition of the last mentioned 
Act and the regulations made in virtue thereof. 
—The term " on view ” in s.-s. 4 of s. 19 
of the Fisheries Act. is not to be limited to 
wing the net in the water while in the very 
ai't of drifting. If the party acting "on 
view " sees what, if testilied to by him, would 
he sufficient to convict of the offence charged, 
that is sufficient for the purposes of the Act. 
Judgment of the Supreme Court of New 
Brunswick (3 1’. & B. 252) reversed. Moicatt 
v. McKee, v.. 99.

2. Heyulation and protection—St Viet. c. 
>>0 t/J.1 It. A. A. Art. 7807. ss. 9/. 92, 1 OH 
—Lin use to fish—Riparian proprietors—f n- 
ornnted lands—Right of fishing—Navigable 
Dream.}—On January 1st, 1874, the Minister 
of Marine and Fisheries under s. 2. e. 90. 31 
'ict.. executed to the suppliant a lease of 
fishery, whereby Her Majesty leased for 9 

s. c. i).—20

years a portion of the South-west Miraiuichi 
Hiver. N. B.. lor tiy-tishiug for salmon there
in. the loeus in quo being thus described in 
the special case:—" Price's Bend is about 40 
or 45 miles above the ebb mul How of the 
tide. The stream for the greater part from 
this point upward is navigable for canoes, 
small boats, tint-bottomed scows, logs ami tim
ber. Logs are usually driven down the river 
in high water in the spring and fall. The 
stream is rapid. During summer it is in some 
places, mi the bars, very shallow." Borne 
persons who had conveyances "t a portion of 
the river, and claimed the exclusive right of 
lishing in such portion, interrupted suppliant 
in the enjoyment of his fishing under the lease, 
and put him to expenses in endeavouring to 
assert and defend his claim to the ownership 
of the lishing of that portion of the river in
cluded in his lease.- The Supreme Court of 
New Brunswick decided adversely to his ex
clusive right to lish in virtue of the lease, and 
he tiled a petition of right, and claimed com- 
pensattou for loss of lishing privileges and 
expenses incurred. The Exchequer Court 
Held, min alia, that au exclusive right <>i 
lishing existed in the persons who held the 
conveyances, and that the minister conse
quent i.\ had no power to grant a lease or 
license under s. 2 of the Fisheries Act of the 
portion of the river in question, and in answer 
to tlie question. " Where the lands tabove 
tide water) through which the said river 
passes are uugrnnted, could the Minister of
M. and F. lawfully issue a lease of that por
tion of the river?" Held, that the Minister 
could not lawfully issue a lease of the lied of 
the river, but that he could lawfully issue a 
license to lish us a franchise apart front 
tin* ownership of the soil in that por
tion of the river. — On an appeal on 
the main question, whether or not an 
exclusive right of lishing did so exist ; 
7/1Id, affirming the judgment of the Exchequer 
< ourt. 1. That the general power of régulai- 
h g and protect nig tin* fisheries under the B.
N. A. Act, 1897, s. 91, is in the Parliament 
of Canada, but that the license granted bv 
the Minister of the locus in quo was void, 
because said Act only authorizes the granting 
of leases " where the exclusive right of lishing 
does not already exist by law,” and in this ease 
the exclusive right of fishing belonged to the 
owners of the land through which that por
tion of the Miraiuichi Hiver flows.—2. That 
although the public may have in a river, such 
as the one in question, an easement or right 
to float rafts or logs down, and a right of 
passage up and down, wherever the water is

I sufficiently high to be so used, such right is 
not. inconsistent with an exclusive right of 
fishing nor with the right of the owners of 
property opposite their respective lands ad 
medium filum aqua'.—3. That the rights of 
fishing in a river, such as in that part of the 
Miraiuichi from Price's Bend to its source, are 
an incident to the grant of the land through 
which such river flows, and where such grants 

! have been made there is no authority given 
| by the B. N. A. Act. 1897. to grant a right to 

lish. and the Dominion Parliament has no 
right to give such license.—Per Ititehie, C.J.. 
and Strong. Fournier and Henry, .1.1.. revers
ing the judgment of the Exchequer Court oti 
the question submitted, that the ungranted 
lands in the Province of New Brunswick be
ing in the Crown for the benefit of the peo
ple of New Brunswick, the exclusive right to 
fish follows as an incident, and is in the 
Crown as trustee for the benefit of the neo- 
ple of the province, and therefore a license

IK
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by the Minister of Marine and Fisheries to 
iish in streams running through provincial 
property would be illegal. The Queen v. Rob
ertson. vi.. 52.

3. Hiparian ownership—Fishery officer — 
Trespass— -il l ief. c. HU. ss. 2. J!> {U. I—A'o- 
liee — Exclusive damages - A'eie trial.]— 
Three actions for trespass and assault were 
brought by riparian proprietors of land front
ing on rivers above the ebb and flow of the 
tide, against V.. for forcibly seizing and tak
ing away their fishing-rods and lines, while 
they were fly-fishing for salmon in front ot 
their respective lots. V. was a tishvrv officer, 
under 31 Viet. c. (10 I D. I and justified seiz
ure on the ground that plaintiffs were fishing 
without licenses in violation of an order-in- 
count'il of lltli June, 1879, in pursuance of 
s. ID of the Act. prohibiting "fishing for 
salmon except under licenses from the De
partment of Marine and Fisheries.” V. was 
armed and in company with a sufficient num
ber to have enforced the seizure if resistance 
had been made. There was no actual injury, 
but damages were recovered for $1.000. $1.200 
and $1.000 respectively by the plaintiffs. (See 
22 X. It. Hep. 03D). Held, that ss. 2 and ID of 
the Fisheries Act, and the order-in-council did 
not authorise V.. as Inspector of fisheries, to 
interfere with the exclusive rights of the ri
parian proprietors to fish at the loeus in quo ; 
but that the damages were in all the cases 
excessive, and therefore new trials should be 
granted, field, also, (iwynne. .1.. dissenting, 
that when V. committed the trespasses com
plained of. he was acting as a Dominion of
ficer. under the instructions of the Depart
ment of Marine and Fisheries, and was not 
entitled to notice of action under C. S. N. 
B. e. 8D. s. 1 or c. DO. s. 8. Venning v. tttcad- 
man, Hanson and ftpurr, ix., 200.

4. Maritime law -— Foreign vessel within 
British waters — Fishing within three mile 
limit Lioensi Forfeiture R. C. c.
s. 3—F ride nee—Onus probandi. 1—Section 3 
of the " Act respecting Fishing by Foreign 
Vessels" (H. S. C. c. 94 i, prohibits fishing 
by foreign vessels in British waters within 
three marine miles of the coasts of Canada, 
without a license from the (iovernor-in-Coun- 
cil, on pain of forfeiture. In an action in 
rein in the Nova Scotia Admiralty District, 
the local judge ( McDonald. C.J.I. of the Ex
chequer Court of Canada, Admiralty Side, ad
judged the condemnation and forfeiture of the 
vessel in question, her furniture and cargo, 
with costs (4 Ex. C. K. 419), and held, that 
where the Crown alleged in the petition in a.n 
action in rent for condemnation and forfei
ture, that a certain vessel had violated the 
provisions of the above mentioned Act by fish
ing in prohibited waters without the neces
sary license, but offered no evidence in sup
port of such allegation, the burden of proving 
the license to fish was upon the defendant.— 
On appeal to the Supreme Court of Canada, 
the decision of the Exchequer Court was af
firmed and the appeal dismissed with costs. 
The “Henry L. Phillips" v. The Queen, 18th 
February, 1805: xxv.. 001.

5. Canadian waters — Property in beds — 
Public harbours — Erections in navigable 
waters—/nterferenee with navigation—Bight 
of fishing — Power to grant — Riparian pro
prietors—(heat lakes and navigable rivers— 
Operation of Magna Charta Provincial legis
lation—It. S. O. (1381) e. 2',. s. *7—55 Viet. 
C. 10. ss. 5 to 13. I'd and 21 (0.)—R. ft. Q. 
arts. 1315 to 1378.]—Riparian proprietors be

lli! s of

.. di*. 
g and 
Magna 
hr in

i.<

fore confederation had an exclusive right 
fishing in nou-nnvigal>ie. and in navigable i. > 
tidal lakes, rivers, streams, and waters, t 
beds of which had been gn 1 ' ’ em I
the Crown. Robertson v. I il i .
S. C. It. .721 followed.—Tl ,
rian proprietors own ad no </.,
does not apply to the grei na\
gable rivers. Where bed 
have not been granted the i 
public and not restricted to 
ebb and flow of the tide.— 
sions of Magna Charta are i 
the Province of Quebec, tin 
oi the province, may grant « 
fishing in tidal waters, exee 
harbours in which, as in otlu 
the Crown in right of the Di 
tlie beds and lisping rights, 
seuting. — Per Strong, C.» 
tfirounrd, .1.1. The provii 
Charta relating to tidal wu 
force in the provinces in « 
exist (except Quebec ), mile.- 
islution, but such législatif 
been passed by the various 
latures ; and these provision! 
far ns thej affect public ha 
repealed by Dominion legn e I
imnion Parliament cannot i e gix
ing by lease, license or otliei h|ii of
fishing in non-navignble wul navi
gable waters, the beds and 
are assigned to the province ■ Itri
tisli North America Act. Ï 
thority of Parliament unde m 12,
is confined to the regulation viii»n
of sea-coast and inland fislu ■ wlii.-li
it may require that no per i-h in
public waters without a lice »• I ••-
jiartment of Marine and F 
Iiose fees for such license am 
mg without it, and may pi 
Classes, such as foreigners 
from fishing. The license 
however, be merely personal 
finition, and gave no excluj 
in a particular locality.—Ke 
portions of c. 95. Revised St: 
so far as they attempt to 
rights of fishing in provincial 
vires, (iwynne. .1., contra- 
Provincial Legislatures hav 
to deal with fisheries. Wlm 
in that term is given to t 
the British North America 
12, including the grant of 
for exclusive fishing.—Per i 
chereau King and (iirouard 
24, s. 47, and ss. 5 to 13 int 
tario Act of 18D2, are intra 
superseded by Dominion legii 
arts. 1375 to 1378 inclusive,
Per (iwynne, .1. R. S. (). c, 
vires so far as it assumes 
land covered with water w 
hours.—The margins of nav 
lakes may be sold if there is 
with the Dominion Qovernim 
against interference with im 
of 1SD2. and R. S. U. arts, 
valid if passed in aid of a I 
protection of fisheries. If n 
vires. In re Jurisdiction 
Fisheries, xxvi., 444.

Varied on appeal by th
I1898J A. C. 700.

R. Constitutional law—Co 
—Construction of treaty — 
statute — Three mile limit 
vessels — “ Fishing ” — 59, 
ilmp.)-R. B. C. ce. M, d «
had been enclosed in a seine more than tnrw

will', 
qnali- 
.. Iish 
other 

uiiida.

S. t'i. 

ultra
e lilt*

•t for 
ultra 
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marine miles from the const of Nova Scotin, 
ami the seine pursed up and secured to a 
foreign vessel, and the vessel was afterwards 
seized with the seine still so attached within 
the three mile limit, her crew then being en
gaged in the act of baling the fish out of the 
win e:—If eld. Strong. C.J.. and Gwynne, J., 
dissenting, affirming the decision of the court 
'••■h.w. that the vessel when so seized was 
■'fishing” in violation of the convention of 
lSIs between Great ltritain and the United 
States of America, and of the Imperial Act, 
Ml Geo. III., c. .'IS. and the Revised Statutes 
of Canada, c. 94, and consequently liable with 
her cargo, tackle, rigging, apparel, furniture, 
and stores to he condemned and forfeited. 
ship " Frederick G erring, Jr." v. The Queen.

FIXTURES.
1. Mortgage—Mining machinery—Registra

tion Interpretation of terms—Hill of sale— 
Personal chattels—Delivery.

See Mortgage, 43.

2. Property, real and personal — 7m- 
morealties by destination — Moveables in- 
corporated with the freehold — Sever
ance from realty — Contract resolutory con
dition — Conditional sale — Arts. .179. 2017, 
‘nsi, 2085, 2089 C. C.—Hypothecary creditor 
—Unpaid vendor.

See Contract, GO.

And see Immoveable Property.

FLOATABLE WATERS.
Sec Fisheries — Rivers and Streams — 

Watercourses,

FOLLE ENCHERE.
Sheriff's side—Re-sale against co-ad judica- 

' Petition by adjudicataire participating 
m default—Security for amount of adjudica-

See Sale, 07.

And sec False Bidding—Sheriff,

FORCE.
See Duress.

FORECLOSURE.
1. Mortgage by testator—Decree for salo— 

eon re yon ce by purchaser.
See Title to Land, 50.

2. Devise of mortgaged lands—Release by 
mortgagee .lotion to eject purchaser — Sta
tutory title.

See Title to Lands, 56.

FORFEITURE.
Mines and minerals—Lease of mining areas 

—Rental agreement—Payment of rent—Con

struction of statute—Assignment of lease—In
solvency.

See Lease, 7, 19.

And see Escheat.

FOREIGN CORPORATIONS.
I Constitutional law—Winding-up Art—R. S. 

C. c. 129. s. .11—Section 3 of “ The Winding- 
up Act” (R. S. (’. e. 1291 which provides 

| that the Act applies to incorporated trading 
I companies doing business in Canada whereso

ever incorporated is infra rires of tin* Parlia
ment of Canada. .lodgment appealed from 

I (10 Q. L. R. 791 affirmed. Alba v. Hanson ;
In re Scottish Canadian Asbestos Co., xviii..

! GG7.
And see Comity—Company Law.

FOREIGN JUDGMENT.

I Har to action — Estoppel—Res judicata— 
j Judgment obtained after action begun—It. S.
1 X. S. (5 svr.) c. lUlf, s. 12. s.-s. 7 ; orders 2] 

and 70; rule 2; order 35, rule d.S-1—A judg- 
I ment of a foreign court having the force of 

res judicata in the foreign country has the 
like force in Canada. -I'nless prevented by 

I rules of pleading a foreign judgment can be 
made available to bar a domestic action begun 

1 before such judgment was obtained. /'hr 
Delta (1 1*. 1>. 393j distinguished. — The 
combined effect of orders 24 and To. rule 2, 
and s. 12. s.-s. 7 of <•. 194. R S. N. S. <riser.), 

! will permit this to he done in Nova Scotia.— j The provision of R. S. X. S. (."» ser. i. e. 104, 
order 35. rule .'IS. that evidence of a judgment 

! recovered in a foreign country shall not. in 
i an action on such judgment in Nova Scotin.

lie conclusive of its correctness, hut that the 
I defendant may defend such suit ns fully us if 
I brought for the original cause of action, can

not he invoked in favour of the defendant in 
Nova Scotia who has brought an unsuccessful 
action in a foreign court against the plaintiff. 
Law v. Hansen, xxv., Gl).

FOREIGN LAW.

Presumption — Forum having jurisdiction 
tx contractu.

See Contract, 1G5.

And sec Comity.

FORESHORE.

\\ Viet. c. 1. s. 18 — Powers of Canadian 
Pacific Railway Company to take and use 
foreshore — Jj9 Fief. c. 33 (H.C.) — City of 
\'aneourer — Right to extend streets to deep 
water—Crossing of railway—Jus publicum—• 
Implied extinction by statute—Injunction.]— 
By 44 Viet. c. 1. s. 18, the Canadian Pacific 
Railway Company “ have the right to take, 
use and hold the beach and land below high 

! water mark, in any stream, lake, navigable 
water, gulf or sea in so far as the same shall 
ho vested in the Crown, and shall not he re
quired by the Crown, to such extent as shall 
be required by the company for its railway 
and other works ns shall be exhibited by a 

1 map or plan thereof deposited in the office of

i IQ
9Û
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the Minister of Railways." Ry 50 & 51 Viet, 
c. 50, s. 5, the location of the company's line 
of railway between Port Moody and the City 
of Westminster, including the foreclosure of 
Burrard Inlet at the foot of (.ore Avenue, 
Vancouver City, was ratified and confirmed. 
The Act of Incorporation of the City of Van
couver. 41) Viet. c. 82 s. 210. ( B.C. i. vests 
in the city all streets, highways &e„ and in 
18112 the city began the construction of works 
extending from the foot of (lore Avenue, with 
the avowed object to cross the railroad track 
at o level, and obtain access to the harbour 
in deep water. < hi an application by the rail
way company for an injunction to restrain the 
city corporation from proceeding with their 
work of construction and crossing the rail
way :—livid. affirming the judgment of the 
court below, that as the foreshore forms part 
of the land required by the railway company, 
as shewn on the plan deposited in the office 
of the Minister of Railways, the jus publicum 
to get access to ami from the water at the 
foot of (lore Avenue is subordinate to the 
rights given to the railway company by the 
statute. 44 Viet. c. 1. s. is (a), on the said 
foreshore, and therefore the injunction was 
properly granted, ('ity of Vancouver v. Can
adian Pacific liy. Co., xxiii., 1.

FORGERY.

Fraud — Breach of trust — Ratification— 
Estoppel.

Bee Bills axd Notes, 19.
And see Criminal Law.

FRANCHISE.

Controverted election — Preliminary objec
tions—Status of petitioner — Dominion fran
chise — ’• (Jin bee Flections Act ” — Construc
tion of statute—Right to rote.

See Election Law, 98.

FRAUD.

1. Artifice to secure acceptance of insolvent 
succession—.1 cts of administration—Conser
vatory arts—Notary—Arts. 650 C. C.—
Illiteracy.]—A., who had a claim against an 
insolvent estate, purchased a right of redemp
tion which the insolvent had at the time of his 
death and in order that his children might, by 
assuming to act as heirs, be deemed to have 
accepted the insolvent succession he caused to 
be prepared by a notary a deed of assignment 
of this right of redemption to B. et al., who, 
a few days after the death of their father, 
had been induced for a sum of $50 to consent 
to redeem. The notary prepared the deed 
without tlic knowledge of B. et al., but re
turned it to A., not wishing to receive the 
deed because he believed that in signing it B. 
rt al. would make themselves heirs, and lie 
believed that if they knew that in signing 
the deed they accepted the succession and re
sponsibility for the debts, they would not sign. 
Another notary residing at a distance was 
sent for by A., to whom he gave the deed ns 
prepared, and the notary then went to the 
residence of B. et al., read the deed to the 
parties, and without any explanation what
ever passed and executed it. On being in
formed of the legal effect of their signatures,

B. ct al. formally renounced the successi 
There wae evidence that B. et al. had d 
some conservatory acts and acts of admit 
t rat ion for their mother, but it was not proved 
that in any of these transactions they i„ d 
taken the quality of heirs. Held, alfirmi • 
the judgment appealed from (3 I)or. n I ; 
123), that when an acceptance of an insolv- 
succession is the result of artifices prtu ' 
by an interested party, it is null and with 
effect; that in this case, as A. had obtain 
the signatures to the deed in question by d 
ceit and artifice, the defendants did not t! r 
by become hurt honed with the debts of t h.-ir 
insolvent father. Held, also, that it is the 
duty of a notary when executing a deed i.* 
explain to an illiterate grantor the legal and 
equitable obligations imposed by the deed, and 
consequent on its execution. ( Henry, J.. dis
sented.) Ayottc v. Boucher, ix., 400.

2. Rescission of contract—Title to land 
Evidence of deceit.] A party who seeks t 
aside a conveyance of land executed in piiMi
a nee of a contract of sale, for misrepi.... .
tion relating to a matter of title, is bound to 
establish fraud to the same extent and d--j 
ns a plaintiff ln_ an action for deceit. Bell y. 
Alack tin, xv., 576.

3. Preferences — Badyr of fraud- \ nth" 
ity. |—In an assignment for benefit of crcdi 
tors authority to the assignee not only t< pre
fer parties to accommodation paper hut also 
to pay all “ costs, charges, and expenses in 
arise in consequence ” of such paper is n 
badge of fraud. Kirk v. Chisholm, xxvi.. 111.

4. Donation — Insolvency — Revocation 
Arts. SU,I, lDJ-i C. C.

Bee Donation, 1.

5. Prospectus — Misrepresentation — Con
ceal ment- Promotion of joint stock com pan y

Bond fide statements — Subscription' loi 
shares—Rescission—Waiver.

See Company Law, 11.

(i. Agreement to give hire receipt- Includ
ing goods subsequently acquired.

Bee Chattel Mortgage, 17.

7. Promissory note made in fraud of part
ners—Notice to indorsee—Inquiry.

Bee Partnership, 3(1.
S. Award — Concealment of evidcii" 

Reconsideration—Reference back to arlalru-

Scc Arbitrations, 51.
9. Ratification—Breach of trust—Forgery.

Sec Bills and Notes, 19.
10. Removal of executrix — Questionable 

transaction.
Bee Executors and Administrators. U.

11. Simulated hypothec—Scheme to obtain 
credit—/nadequate security.

Bee Sale, 32.
12. Misrepresentation—Bale of land—Re

scission of deed—Recovery of price.
Bee Sale, 75.

13. Misrepresentation — Executed contract 
—Rescission—Evidence.

Bee Contract, 119.
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U. Requête civile — Nullity — Bond to 
île ' iff—Opposition—Revocation of judgment.

Sec Sheriff. 10.
1.1. Partnership — Simulated dissolution—

' '"I Hunhand and icift Benefit -
fined during marriage.

See PARTNERSHIP, 30.
Hi. Sale of goods by insolvent—Bona fuies
Estoppel.

See Insolvency. 22.
17. Fraudulent statement —Proof of fraud
Presumption 1ssignment of policy Fraud

Inj assignor—Reversal on question of fact.
See Insurance. Fire, 07.

IS. Trustees and administrators — Fraudu
lent conversion—Fast due bonds — Negotiable 
si emit g - Commercial paper — Debentures 
transferable by delivery -Equity of previous 
hulders — Estoppel -— Brokers and factorsi— 

r l ni pi nil notice- Innocent holders for 
value- Principal anil agent.

10. Debtor and creditor—Composition and 
disc barge—Acquiescence in- -Xeir agreement 
of ternis of settlement- Waiver of time, clause

I' incipal and agent /<-■-/ or dischargi 
Notice of withdrawal from agreement ■— 
fraudult at preferences.

See Debtor and Creditor, 0.
2D. Conveyance of land in name of trustee j
lh liter and creditor — Parties in pari de- ! 

lictu.
Sec Trusts, 20.

21. Misrepresentations — Artifice — Con-
sidération of contract—Rescission—Laches. \

Sec Vendor and Purchaser, 20.
22. Bills and notes — Conditional indorse

ment Principal and agent —- Knowledge by j 
agent Constructive notice — Deceit by bank j 
inn nager.

8ce Bills and Notes, 20. .... I

23. Infringement of trade-mark — I'sc of 
corporate name—Fraud and deceit—Evidence.

See Trade-marks, 0.

FRAUDULENT CONVEYANCES.
1. Insolvency — Assignment for benefit of !

It. N. O. 11887 i 0. / '/. ». I're
in tent — PrCS8Ure Criminal lia- !

Mity.I—H. S. O. (1887) c. 124. n. 2 makes 
void nii.v conveyance of property by a person g 
in insolvent circumstances made “ with intent 
to defeat, delay or prejudice his creditors, or 
to give to any one or more of them a preference I 
over his other ereditors or over any one or more 
of them, or which has such effect.” Held, af- 
firtniiiir the judgment appealed from (10 Ont. 
App. It. 323), (Fournier and Patterson, J.T., 
dissentingi. that the words "or which 1ms 
"«oh effect ” in this section apply only to the 
case of “ giving any one or more of (his : 
creditors i a preference over his other credi
tors or over any one or more of them."—Fur
ther, that the preference provided against in 
the statute is a voluntary preference and a 

e obtained by pressure from the 
grantee would not be within its terms.—W. 
having become insolvent, and wishing to se
cure of an estate of which he was an executor I

monies which he had used for his own pur
poses gave his co-executors a mortgage on his 
property for the purpose, and proceedings were 
taken by a creditor to set aside this mortgage 
under the above section. Held, Fournier and 
Patterson. JJ.. dissenting, that the mortgage 
was not void under the statute. I'er Strong. 
Taschereau and (Jwynne. J.I., that there was 
no preference under the statute as the persons 
for whose benefit the security was given were 
not creditors of the grantor, but they stood in 
the relation of trustee and cestui que trust.— 
Per Strong and Taschereau. .1.1.. that the 
grantor being criminally responsible for mis
appropriating the money of the estate of 
which he was executor, the fear of penal con
sequences was sufficient pressure on him to 
take from the mortgage the character of a 
voluntary preference. M oisons Bank v. 
llalter, xviii., 88.

8cc No. 2, infra.

2. Debtor and creditor — Insolvency—Pre
ference —• Pressure — ■'/!) Viet. e. ii, s. 2 
(Man.)] — By 41) Viet. c. 45. s. 2 (Man.), 
“ Every gift, conveyance. &e.. of goods, chat
tels or effects . . . made h.v a person at a 
time when lie is in insolvent circumstances 
. . . with intent to defeat, delay or prejudice 
his creditors, or to give to any one or more of 
them a preference over his other creditors 
or over any one or more of them, or which 
lias such effect, shall as against them he 
utterly void.” Held, reversing the judgment 
appealed from Hi M. !.. If. -I'.HS). Patterson, 
J., dissenting, that the word “preference” in 
the Act imports a voluntary preference, and 
does not apply to a case where the transfer 
has been induced by pressure; and further, 
that a mere demand by the creditor without 
even a threat of legal proceedings, is sufficient 
pressure to rehut presumption of preference. 
—The words " or which has such effect ” in 
the Act apply only to a case where that had 
been done indirectly which, if it had been done 
directly, would have been a preference within 
the statute.—The preference mentioned in the 
Act being a voluntary preference, the instru
ments to he avoided as having the effect of a 
preference are only those which are the spon
taneous nets of the debtor. M oisons Bank v. 
llalter (18 Can. S. V. It. 88) approved and 
followed.—Held, per Patterson, J.. that any 
transfer by an insolvent debtor which has the 
effect of giving one creditor a priority over the 
others in payment of his debt, or which is 
given with the intent that it shall so operate, 
is void under the statute whether or not it is 
the voluntary act of the debtor or given as the 
result of pressure. 8tcphcns v. McArthur, 
xix., 440.

3. Composition—Loan to effect payment— 
Default—Secret agreement—Mortgage Limi
tation of action — Arts. 10K2. 1039 tf- lOJjO, 
C. CM—On 20th December. 1883. the credi
tors of L. resolved to accept a composition 
pavnhle hv his promissory notes at 4. 8, and 
12 months. At the time L. was indebted to 
the Exchange Bank (in liquidation), which 
did not sign the composition in $14.000. B. et al. 
the appellants, were at that time accommoda
tion indorsers for $7,415 of that amount, hut 
held ns security a mortgage dated 5th Sep
tember, 1881. on L.’s real estate. The bank 
having agreed to accept $8.000 cash for its 
claim B. et al. on 8th January, 1884. advanced 
$3.000 to L. and took his promissory notes 
and a new mortgage registered on 13th Janu
ary for the amount, having discharged and 
released on the same day the previous mort
gage of 5th September, 1881. This new trans
action was not made known to D. et al., the

t;
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respondents. who on 14th January, 1884. ad
vanced to !.. to enable him to pay off
the Exchange Bank and for which they ac
cepted L.'s promissory notes, I,., having failed 
to pay the second instalment of his notes. 
I». ft at., who were not original parties to the 
deed of composition, brought an action to have 
the transaction between L. and appellants set 
aside and the mortgage declared void on the 
ground of having been granted in fraud of the 
rights of the debtor’s creditors. Held, revers
ing the Court of Queen's Kpim'Ii. Ritchie. C.J.. 
ami Taschereau, ,T„ dissenting, that the agree
ment by the debtor with appellants was valid, 
the debtor having at the time the right to 
pledge a part of his assets to secure the pay
ment of a loan mud» to assist in tin* payment 
of his composition.—Per Fournier, J. The 
mortgage having been registered on tilth Jan
uary. 1884. the respondent’s right of action to 
set aside the mortgage was prescribed by one 
year from that date. Brouuard v. Ihipra». 
xix., 531.

4. hiMolveney—llchtor ami creditor—Simu
lated noir.]—Action instituted in 1883, by 
L. to annul a deed of sale made by Cl., one 
of the defendants, to R.. the other defendant, 
of all real estate belonging to <1.. in the City 
of_Quebec. for $54JMNI, on 23rd February, 
1878. (i. had been for several years previous
to the action carrying on business at Quebec 
in partnership with the uncle and tutor of L. 
who lent money belonging to his ward to the 
firm of O. L. & Co., of which lie was a mem 
l»T. and credit in the hooks of that firm was 
given to L. for the loan. In Anril. 1883. <i. 
L. &_Co. became insolvent whilst owing I,. 
$2(>,7.»lh75. for which he re vered judgment.
h. ....... that i*i Febrnarv. 1878. when the
sale by (i. to It. was made, the firm was hope
lessly insolvent, that It. was aware of this in
solvency and that the sale to him, though 
nominally for $54.(100 in cash, was in reality 
collusively made* for the purpose of covering 
the debt of the firm to It. Appellant pleaded 
that the firm was represented to him at the 
time of the sale to be solvent, that he had 
reason to believe that this statement was true, 
that he frond fide paid the price in notes, 
which lie afterwards took up. and that the 
whole transaction was in good faith and 
caused no loss to the creditors of O. or to the 
firm. After a long and contradictory enquête, 
the action was, on 7th June. 1880. maintained 
ami the deed set aside as a collusive transac
tion for the purpose of giving a preference* to 
a creditor. The judgment was affirmed by 
the Queen's Bench. Church, J.. dissenting.— 
On appeal, the Supreme Court of Canada 
(Ritchie. C.J.. dissenting), took the view of 
the evidence adopted by Church. J.. in the 
Queen’s Bench, that there was not sufficient 
evidence to establish that tin- sale was simu
lated. nor that it was intended illegally ami 
fraudulently to give R. an advantage over the 
other creditors of (». L. & Co., nor that It. 
knew on 23rd February, 1878. of the insol
vency of the firm : and the appeal was allowed 
and the action dismissed with costs, /foe» v. 
Laird. Cass. Dig. (2 ed.) 351.

5. Eatoppcl — Conveyance fry married wo
man—Agreement—Recital—Hona fide*. 1—R., 
a married woman, in order to carrv out an 
agreement between her husband and his cre
ditors consented to convey to the creditor a 
farm, her separate property, in consideration 
of the transfer by her husband to her of the 
stock and other personal property on ii and of 
indemnity against her personal liability on a 
mortgage against said farm. The convey-

650

nnee. agreement and bill of sale of the ch;i'- 
tels were all executed on the same day. Hi, 
agreement, to which B. was not a party. <
• «iiiing a recital that the husband was owi 
of the said chattels hut giving the creditor i 
security upon them. The chattels having - 
sequent l.v been seized under execution agnii - 
the husband it was claimed, on interplead
pro<... ling* that Hie hill of aale was in ft
of the creditor. Held affirming the decis 
of the Court of Appeal, that the recital in i!... 
agreement worked no estoppel as against J: 
that as it appeared that the husband expn 
refused to assign the chattels to his creditor 
there was nothing to prevent him from tran- 
ferring them to his wife, and that the Court 
of Apiieal rightly held the transaction un 
honest one. and B. entitled to the goods n i 
to indemnity against the mortgage. Boult' 
v. Boulton, xxviii., 502.

fl. Voluntary conveyance of land—Id I '/. 
c. 5 limp.) — Solvent vendor — Action c 
mortgagee.]—A voluntary conveyance of land 
is void under 13 Eliz. c. 5 (Imp.) as tending 
to hinder and delay creditors though the \ 
dor was solvent when it was made if it rv-nlt* 
in denuding him of all his property and 
rendering him insolvent thereafter.—A mort
gagee whose security is admittedly insufli- i- nt
may bring an action to set aside such ......
ance and that without first realizing his s.-.-ii 
rity.—Judgment appealed from (7 R. C. Rep. 
180) reversed, (îwynne, J., dissenting. > u» 
Life A#». Co. v. Elliott, xxxi., 01.

7. Annulling deed — Action fry atiigmr 
Pleading.

See Assignments. 2.
8. Purehaae fry fiduciary agent — Conflict 

with pufrlie uue—Maintenance.
See Rideav Canal Lands, 2.

0. Registration of alignment — Ihf>>-tir. 
jura t—E videnee.

Sec Bill of Sale. 1.
10. tnnotvent assigning property—Charge 

to jury—Mindirection.
Sec New Trial, 74.

11. Banka and franking — Advance* on m- 
curity — Chattel mortgage—Inuolrcnt <lel,tnr 
—Bank Act, a. 7)—Conversion.

See Ranks and Ranking, 21.

FRAUDULENT PREFERENCE.

1. Judgment in default of appearanc Fa
cilitating recovery—R. S. O. (7877) - //>'- 
Premature execution—Irregularitu Xullitp 
— Ontario Judicature Act, 788.?.1 ---On the 
28th March. 1882. a writ was issued by C. 
against M.. for $32.155.33. indorsed, in nr- 
eordance with the Judicature Act. with r*ar- 
ticulars of claim on account stated and ^. ttled 
between C. and M... such amount being nr- 
rived at by allowing to M. a discount of 5 
per cent, for an unexpired balance f the 
term of credit on purchase of goods. No ap
pearance was entered, and on the 8th April 
judgment was recovered for the amount, and 
writs of execution issued. The appellant*, 
creditors of M.. instituted an action igainst 
him on the 8th April, 1882, and obtained judg
ment on the 14th April, and on the same day
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write of execution were issued.—The stock- 
in trade was sold by the sheriff at public auc
tion, under all the executions in his hands, to 

the highest bidder.—On an interpleader 
issue to try whether or not appellants’ execu
tion was entitled to priority over that of 
and whether or not (Vs judgment was void 
for fraud, and as being a preference : and 
whether or not (Vs executions were void as 
against appellant's, on account of having is
sued before the expiration of eight days from 
the last day for appearance. Armour, J., di
rected judgment to he entered in favour of 
the appellants. That judgment was reversed 
h y the Queen's Bench Division, whose judg
ment was affirmed by the Court of Appeal for 
Ontario (10 Ont. App. It. 92). Held, affirm
ing the judgment appealed from, that what 
the debtor did in \h'\< case did not constitute 
a fraudulent preference prohibited by R. S.
O. c. 118, and that the premature issue of the 
execution of the respondents was only an ir
regularity, and not a nullity. Macdonald v. 
Crombie, xi., 107.

2. Security for debt — Simulation—Insol
vent company—Chattel mortgage —Preference 
over other creditors—R. S. Ü. UH77) e. IIS 
- Ilona fides — Pressure.1—The Hamilton 
Knitting Co. lie in g indebted to L., and be
lieving that their charter did not permit them 
to give a mortgage to secure an overdue debt, 
gave a chattel mortgage in consideration of 
an advance by L. of more than the debt, the 
actual amount being returned to the mort - 
gagees and the balance of the amount ad
vanced on the mortgage, after paying the debt, 
was put into the business of the company.— 
At the time this was done the company be- 
lieved that by getting time from these credit
ors they would be able to carry on their busi
ness and avoid failure. This hope was not 
realized, however, and they shortly after stop- 
l»'(l payment, and in consequence, certain of 
their creditors, the respondents, obtained 
judgments and issued executions. The pro
perty secured by the chattel mortgage was 
seized under these executions, and an inter
pleader issue brought to test the title.—The 
chancellor gave judgment for the execution 
creditors, holding the mortgage void under the 
statute relating to fraudulent preferences. It. I 
S. t ». 11*77 i e. 118, and the Court of Appeal 
affirmed this judgment by an equal division. I 
ll<Id. reversing the judgment appealed from 
<12 Out. App. It. 13« ). that as the company 
loin) fide believed that by getting an extension 
of time from L. they would be able to con
tinue their business, it could nor have been 
given with a view of preferring the appellants 
and ..i defrauding tlie other creditors, and 
therefore the appellants were entitled to judg
ment. I.ony v. Hancock, xii., 592.

■"». Chattel mortgage — Security for debt— 
Insolvency — Suit by creditors to set aside 
mortgage — Parties plaintiffs—Trust deed not 
attached.]—Where a trader who was in in
solvent Circumstances had given a chattel 
mortgage on his stock-in-trade to secure a 
(lehr, and shortly after executed nil assign
ment in trust for the benefit of his creditors. 
—livid, affirming the judgment appealed from 
(12 Out. App. It. 5931, that the mortgage 
was void under the statute, and that certain 
simple contract creditors of such trader could 
maintain a suit, on behalf of themselves and 
all other creditors except the mortgagees, to 
set aside the mortgage without including the 
mortgagees as plaintiffs, and without attack

ing the assignment in trust. McCall v. Mc- 
Uonuld, xiii„ 247.

4. Capias — Petition for discharge—Pinal 
judgment—Judicial proceeding — Appeal. It. 
S. C. e. 1ST,, s. JS—Arts. NM-HJJ ('. C. P — 
Secretion - \rt. 7US C. C. P. - Promissory 
note discounted — Arts. Hl.lti. Illô.l C. C. — 
Itemedy by indorser.]—A writ of capias hav
ing been issued against M. under ait. i9H 
C. C. I*, he petitioned to he discharged under 
art. 819 ('. (’. I*., and issue having been 
joined on the pleadings under art. 820 
V. C. I'., the petition was dismissed by 
the Superior Court, that judgment being 
affirmed by the Queen’s Bench (15 It. 
L. 34). Held, that the judgment was a final 
judgment in a judicial proceeding within the 
meaning of It. S. C. c. 135, s. 28, and there
fore appealable—Taschereau, J., dissenting. 
Stanton v. Canada Atlantic Hy. Co. (Cass. 
Dig. 2 od. 37) reviewed. On the merits it 
was :—Held, per Ritchie, C. .!.. Fournier and 
Taschereau. JJ., that a fraudulent prefer
ence to one or more creditors is a secretion 
within the meaning of art. 798 C. C. I*. Also,
thaï an Indorser of a note discounted by a
bank has the right under art. 1953. ('. ('. to 
avail himself of the remedy provided by art. 
798, C. C. I\ if the maker fraudulently dis
poses of his property. Strong, Henry, and 
Q wynne, JJ.. contra. — The court being 
equally divided the appeal stood dismissed 
without costs. Maekinnon v. Keroaek, xv., 
111.

5. Insolvent debtor—Assignment for benefit
of creditors—Hook debts—H. S. O. I SIT, c. 
11~< Vit i. c. .'c. *. ! (O.) ] X. owed
defendants money which he was unable to pay 
in full, and assigned to them all his book 
debts and accounts, providing that the book 
debts should be placed in the hands of finan
cial agents for collection, who should account 
to the defendants for tin» proceeds less the 
commission, and whatever remained in de
fendants’ hands after their debts were paid 
should be paid over to X. Plaintiffs, judg
ment Creditors of X., brought action to set 
aside this assignment as having the effect of 
hindering, delaying and defeating them in tin» 
recovery of their claim and giving defendants 
a preference over other creditors, and so be
ing void under R. 8. O. 1^77. 118 as
amended by 48 Viet. c. 2(1, s. 2 (Ont.). Held, 
affirming the judgment appealed from (15 
Ont. App. It. 324), ()Wynne, J., dissenting, 
that X. being unable to meet the demands of 
his creditors for payment must be deemed in
solvent within the meaning of the said Act : 
that book debts are a species of property 
included in the provisions of 48 Viet. e. 20, 
s. 2 (Ont.), and that the assignment by X. 
to the defendants was void under that section. 
Klvrpfer v. Warnock, xviii., 701.

0. Debtor and creditor — Insolvency — 
Mortgage Presser t It. 8. O. (Î887) 0.
Id'/, s. 2.1—A mortgage given by a debtor who 
knows that he is unable to pay all his debts 
in full is not void as a preference to the 
mortgagee over other creditors if given as a 
result of pressure and of a bond fide debt and 
if the mortgagee is not aware of the debtor 
lieing in insolvent circumstances. Molsons 
Hank v. Halter (is Can. s. c. R. 88) and 
Stephens v. McArthur (19 Can. S. C. It. 
440) followed. Judgment appealed from (18 
Ont. App. It. 159) affirmed. Gibbons v. Mc
Donald, xx., 587.
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7. Mortgage bg insolvent — Ilona fiilr ad

vance—Consideration partly Imd—Effect on 
vbole instrument—It. S. O. /XN7, e. 1.1). h. .1 
—Statute of /;’//:.]—1{. being in insolvent cir
cumstances applied to I*.. Ins uncle, for n 
loan of .$0.1 Hto. which he rei*eived. I\ mort
gaging his house for part of the amount and 
giving his note for the balance which It. had 
discounted. The security for this loan was 
a chattel mortgage on It.’s stock of goods in 
his store. The money was applied by It. 
chiell.v in taking up notes made by him and 
indorsed by his relatives. P. knew when he 
advanced the loan that It. was insolvent, but 
it was not shewn that lie knew how the money 
was to lie applied.— It. gave another chattel 
mortgage to >1. for another loan of money ap
plied in the same way. but it was shewn that 
pan of the loan was It.'s own money though 
alleged to have been advanced by his wife. 
An action was brought on behalf of It.'s 
creditors to have these mortgages set aside as 
being void under it. S. (). i lxsT i c. 124. s. 
2. and both were set aside. The Court of Ap
peal reversed the decision setting aside the 
mortgage to P.. and affirmed that setting aside 
the mortgage to M.. holding as in the latter, 
following Commercial Haul- v. Wilson ft! K. 
iV A. Hep. 207), that the mortgage being void 
in part for illegal consideration tin* whole in
strument was void. Held, a Aiming Campbell 
v. Patterson (is Ont. App. It. t»4ti, sub nom. 
Campbell v. Itoelle), that the mortgage to P. 
being given for an actual bond fide advance 
the provisions of It. S. O. I 1887) c. 124. s. 2. 
did not apply to it especially as P. was mu 
shewn to have knowledge of It.'s motive in 
procuring the loan. Held, also, overruling 
Madcr v. McKinnon (18 Ont. App. It. (Mil. 
sub nom. McKinnon v. ltoehe), in so far as 
Commercial Hunk v. Wilson was followed, 
that that case was decided under the Statute 
of Kliz. and is not now law under the Ontario 
statute, and a mortgage may lie set aside as 
to part and maintained as to the remainder, 
but affirming the judgment of the Court of 
Appeal on the ground that the evidence shew
ed the whole of the consideration for M's 
mortgage to be illegal and bad. Appeals dis
missed with costs. Campbell v. Patterson; 
Madcr v. McKinnon, Cass. Dig. ( 2 ed.) 122.

8. Sheriff — Trespass — Sale, of goods bg 
insolvent Ilona fides — Judgment of in
ferior tribunal — - Estoppel — liar to action 
—Res judicata — Pleading. 1—K. was a trad
er. and in insolvent circumstances when lie 
sold the whole of his stock-in-trade to D. At 
the time of this sale I». was aware that two 
of D.'s creditors had recovered judgments 
against him. The sheriff afterwards seized 
the goods so sold, under executions issued 
upon judgments subsequently obtained, and 
upon an interpleader issue tried in the County 
Court the jury found that lx. had sold the 
goods with intent to prefer the creditors who 
held the prior judgments, but that D. had 
purchased in good faith and without knowing 
of such intention on the part of the vendor. 
Judgment was thereupon entered against I). 
in the County Court, and the judgment was 
affirmed by the Supreme Court of British Co
lumbia en bane.— In an action afterwards 
brought by D. against the sheriff for trespass 
in seizing the goods he obtained a verdict, 
which was. however, set aside by the court 
en banc, a majority of the judges holding 
that the County Court judgment was a Com-

lete bar to the action.—On appeal to the
•uprerne Court of Canada : Held, reversing
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the judgment of the Supreme Court of Rrii 
ish Columbia, that as the evidence slew, 
that the goods had been purchased in g*„ ,| 
faith by D. for his own benefit, the sale 
not void under the statute respecting fratidu 
lent preferences ; that the County Court judg
ment, I icing a decision of an inferior tribu 
of limited jurisdiction, could not opérât*- 
a bar in respect of a cause of action in ih,. 
Supreme Court, beyond the jurisdiction of if 
County Court, and further, that even if i, 
judgment could be set up as a bar, it ought 
to have been specially pleaded by wn.\ ,.f 
estoppel, by a plea setting up in detail all 
the facts necessary to constitute the estopp.* . 
and that from the evidence in the case it |. 
peu red that no such estoppel could have *, n 
established. Taschereau, ,1., dissented. H i 
v. McMillan, 1st May, 1893.

9. Assignment for benefit of creditors
Preferences -— It. S. A . .s', c. J12, ss. / ,
-—Chattel mortgage — Statute of Eli:. I Va 
assignment is void under the Statute of I-:; , 
belli as tending to hinder or delay credii *i- 
if it gives a first preference to a firm of » 
the assignee is a member and provides for .■ | 
lowanqe of interest on the claim of the - ini 
firm until paid, and the assignee is permitted 
to continue in the same possession and .a 
trol of business as lie previously had. though 
no one of these provisions taken In i f 
would have such effect.—A provision ih.it 
"the assignee shall only be liable for -u.-'i 
moneys as shall come into his hands as m h
assignee unless there be gross négligeai......
fraud on his part” will also avoid the : 
signaient under the Statute of Elizabeth. 
Kirk v. Chisholm, xxvi., 111.

10. Insolvency — Pressure — Assignment 
of expected profits—Statute of Elizabeth 
Assets exigible in execution.] — The ni ,..*al 
was from the judgment of the Court <>l Ap
peal for Ontario, affirming the judgment of 
Street, J., in the High Court of Justice, v . h 
dismissed the action of the plaintiff with 
costa. The action was brought to ■
an assignment, by way of security, t tbe 
defendant of an interest in the profits vxpi-vt- 
ed to be earned under a contract for the per
formance of work, on the ground that ii was 
made to defeat, hinder, defraud, delay and 
prejudice the creditors of the assignor, i who 
was insolvent), and to give the assign* * nn 
unjust preference. In the trial court tl-de
cision in favour of the defendant wa- 1 **l 
on the ground that the assignment had :i 
made under pressure, and was therefor* did. 
The Court of Appeal affirmed this jmh n* in. 
but upon other grounds, holding thill lIn- 
subject of the assignment did not cm - -t of 
assets which could be reached by * r dimn 
at the time when it was made, tin* * -ign 
ment did not come within the Act lie -ting 
Assignments and Preferences (24 tin \i*p. 
It. 153 ).—The Supreme Court of Canada dis
missed the appeal with costs, adoptieg tin* 
reasoning of the judges in the Court of Appeal 
for Ontario. Itlakelg v. Uould, xxvii.. 1 *'*2.

11. Insolvency — Assignment — Pnfer- 
nice — Payment in money — Cheque third 
party—It. S. O. c. 12), s. 3.]—Appeal from a 
judgment of the Court of Appeal for Ontario 
(23 Ont. App. It. 439), which held that in
dorsing and giving a creditor the unaccepted 
cheque of a third person in the debtor's favour 
is not a payment of money to the creditor 
within the meaning of the third section of
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chapter 124 of the Revised Statutes of On- 
tiivio (1887). and overruling Armstrong v. 
Heinstreet (22 O. It. 300). — The Supreme 
Court of Canada affirmed the decision of the 
Court of Appeal and dismissed the appeal 
with costs. Fraser v. Davidson «I linn.

12. Debtor and creditor — Insolvency — 
Fraudulent preferences—Chattel mortgage 
Advances of money — Solicitor’» knowledge 
nf circumstances It. S. (). (1881) e. /.?}—

Viet. e. 20 (Ont.)-ôX Viet. c. 21 (Out.)]
- In order to give a preference to a par
ticular creditor, a debtor who was in insolvent 
circumstances, executed a chattel mortgage 
upon his stock-in-trade in favour of a money
lender h.v whom a loan was advanced. The 
money, which was in the hands of the mort- 
gngee's solicitor, who also acted for the pre
ferred creditor throughout the transaction, 
was at once paid over to the creditor who. at 
the same time, delivered to the solicitor, to 
lie held by him as an escrow and dealt with 
as circumstances might require, a bond In
demnifying the mortgagee against any loss 
under the chattel mortgage. The mortgagee 
had previously been consulted by the soli
citor as to the loan, but was not informed 
that the transaction was being made in this 
manner to avoid the appearance of violating 
the Acts respecting Assignments and Prefer
ences and to bring the case within the ruling 
in <iihhons v. Wilson (17 Ont. App. 11. 1). 
Held, that all the circumstances, necessarily 
known to his solicitor in the transaction of 
the business, must he assumed to have been 
known to the mortgages* and the whole af
fair considered as one transaction contrived 
to evade the consequences of illegally prefer
ring a particular creditor over others, and 
ilmi. under the circumstances, the advance 
made was not a bond fide payment of money 
within the meaning of the statutory excep
tions. Hums & Lewis v. Wilson, xxviii.,
207.

13. Assignment for benefit of creditors — 
Preferred creditors — Money paid under void- 
allé assignment — Levy and sale under de
ration—Statute of Elizabeth.]—Where an as
signment lias been held void as against the 
statute, 13 Eliz., c. 5, and the result of such 
decision is that a creditor who had subse
quently obtained judgment against the assign
or ami, notwithstanding the assignment, sold 
nil the debtor’s personal property so trans
ferred. becomes entitled to all the personal 
property of the assignor levied upon by him 
under his execution, such creditor has no legal 
right and no equity to an account or to fol
low moneys received by the assignee or paid j 
by him under such assignment In respect to i 
which he has not secured a prior claim by 
taking i iir necessary proceedings to make 
them exigible. Cummings ct- Suns v. Taylor, i 
xxviii., 337.

14. Debtor and creditor — Transfer of pro- 1
perta Delaying or defeating creditors —

/ h . e. .!.]—A transfer of property to a 
creditor fur valuable consideration, even with 
intern i,, prevent it being seized under execu
tion at the suit of another creditor, and to i 
demy the latter in his remedies or defeat them ! 
•ytoget or, is not void under 13 Elis., c. ■">. 
if the transfer is made to secure an existing j 
debt, and the transferree does not. either di- 
rectly nr indirectly, make himself an instru- I 
ment !,,r the purpose of subsequently benefit- '

ing the transferror. Mulvahy v. Archibald, 
xxviii., 523.

15. Assignment for benefit of creditors— 
Fraudulent preference — Itribcry — Promis
sory note — Illegal consideration Anility 
Costs.]—A secret arrangement whereby Tlie 
provisions of the Code of Civil Procedure re
specting equal distribution of the assets of 
insolvents are defeated and advantage given 
to a particular unsecured creditor is a fraud 
upon the general body of creditors notwith
standing that the agreement for the additional 
payment may he made by a third person who 
lias no direct interest in the insolvent’s busi
ness. A promissory note given to secure the 
amount of the preference payable under such 
an arrangement is wholly void. Brigham v. 
Banque Jacques-Cartier, xxx., 429.

10. Money paid — Voluntary payment —
Insolrincy of debtor — Action by assignee— 
Status. 1—S.. a trader, in August. 18'.)'.). pro
cured the consent in writing of his creditors 
in payment of his debts then due and matur 
ing by notes at different dates extending to 
tin* following March. V., one of the creditors, 
insisted on more prompt payment of part of 
his claim, and took from S. notes aggregating 
in amount $708, all payable in September, 
which S. agreed in writing to pay at matur
ity. and did pay. In November, 1890. S. as
signed for benefit of his creditors when the 
arrangement between him and V. first became 
known and the assignee and other creditors 
brought an action to recover the said sum of 
$708 from V. as part of tin* insolvent estate. 
Held, affirming tin* judgment of tin* Court of 
Appeal (3 Ont. L. It. 5), and that at the 
trial (32 < ». It. 210), that S. having paid the 
notes voluntarily without oppression or Co
ercion could not himself have recovered hack 
the amount and his assignee was in no better 
position.—Held, per Taschereau. J. As any
thing recovered by the assignee would be for 
the benefit of his co-plaintiffs only who would 
thus receive what would have been an unjust 
preference if stipulated for by the agreement 
for extension the plaintiffs had no loeus standi 
in cur id. Langley v. VanAllcn, xxxii., 174.

17. Debtor and creditor—Collusion—Pres
sure—H. S. B. C. ce. St:, s7 The Bank Act. 
s. 80—Company law—Mortgage by directors 
—ltatification—B. C. Companies Acts, 1890, 
1892. 1894.]—The action was to set aside a 
mortgage by an incorporated company to the 
bank, an assignment of book debts and judg
ment by the hank against the company on 
grounds : (1) that the mortgage was volun
tary, fraudulent and void under the Statute 
of Kliz. : (2) void as a fraudulent preference ; 
(3) not executed in accordance with the 
Companies Act; (4) that the assignment was 
void for same reasons and contrary to the 
Bank Act ; and (5) the judgment voluntary, 
fraudulent and void under tin* Statute of 
Elizabeth. It was contended that moneys re
ceived by tin* hank were exigible under plain
tiffs’ executions and an order asked accord
ingly. The judgment appealed from (8 B. 
C. Rep. 314) athrined the trial judgment and 
held that there was good consideration for 
tin1 mortgage, that n was given under pres
sure and should not he sei aside although 
comprising the whole of the debtor’s property 
and given under insolvent circumstances to 
the knowledge of the mortgagee and deprived 
the other creditors of their remedy ; also, that 
the mortgage given by the company’s direct-
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ors without nroper authority had been legally 
ratified by subsequent resolution of the share
holders. The Supreme Court affirmed the 
judgment appealed from, (iWynne. J.. taking 
no part in the decision, and subsequently the 
I’rivy Council refused leave for an appeal 
<>H B. C. Hep. 337). .Idem* d- Hums v. The 
Hank ul Montreal xxxii., 719.

18. Act» in contemplation of bankruptcy— 
Onus of proof—insolvent Act of 1875.

See Mortgage, 9.

19. Security for indorsement — Deposit to 
credit of indorser—Ac/* in contemplation of 
insol vency.

See Pledge, 1.

20. Assignment — Power to sell on credit— 
It. S. (J. (1877) c. 118, s. 2.

See Assignments, 1.

21. Mortgage in contemplation of insolv
ency — Insolvent Art of 787.1. s. 1.1,1—Con- 
fliet of statutes — Merchants’ Shipping Act, 
185\ (Imp.)

See Insolvency, 21.

22. Assignment for benefit of creditors — 
Preferences — Statute of Elisabeth — Un
reasonable conditions—Resulting trusts.

Sec Assignments, 9.

23. Advances to insolvent railway—Pledge 1 
of property—Itcgistration—Priority.

Sec Lien, 7.

24. Hire receipt—Including after acquired

Sec Chattel Mortgage, 17.

2.1. Insolvency — Preferential mortgage— 
Prejudice of creditors—Art. 2023, C. C.

See Mortgage, 13.

2b. Insolvency — Transfer of insolvent's 
property to creditor — Knowledge of creditor 
—Arts. 10.15, 10.10, 1100, C. V.

Sec Debtor and Creditor, 25.

27. Assignment for the benefit of creditors 
— Preferred creditors — Money paid under 
voidable assignment — Liability of assignee— 
Statute of Elisabeth—Hindering and delaying 
creditors.

Sec Assignments, 0.

FRAUDS, STATUTE OF.

See Statute of Frauds.

FUTURE RIGHTS.

1. Charge on land — Instalments of church 
rates—Appellate jurisdiction.

See Appeal, 21.

2. Appeal — Expropriation of lands — As
sessments—Local improvements—R. S. C. c. 
135, s. 20 ( 61 —.îf» Viet. e. 20, ». 1 (D.)

Sec Appeal, 71.

3. Action en bornage — Title to lands l{ 
S. V. e. 135. ». 20 (b i—54 dr .1.7 Viet. e , 
1. i 1 /> » « D.).

See Appeal, 72.

I !/>/" 'll Jurisdiction l /■/.- • 
amount — Future rights — Alimentary 
lowance—" Other matters and things " /,
S. V. c. 1.15, s. 20 (b)—5(i Viet. c. 20 (D 1.

See Appeal, 74.

GAME LAWS.

Province of Quebec—(lame killed out of «. a- 
son—Seizure of furs—Search warrant ./»*. 
tiie of tin• peace—Jurisdiction—Writ uj nr 
hibition—H. S. Q. arts. 1)05, I ',00. | I .1 
art. 1405 read in connection with art. I loit 
H. S. (j.. a game keeper is authorized 1.. /.■
furs on view on board a schooner, without .1 
search warrant, and to have them brought 
before a justice of the peace for examinai ion 
—A writ of prohibition will not lie again'! 
magistrate acting under arts. 140.1-1*hi It. s 
(j. iii examination of the furs so seized wlere 
la* clearly has jurisdiction .and the onlj 
plaint is irregularity in the seizure, t'-.m 
pang of Adventurers of England v. Joanmtt 
xxiii., 415.

GAMING

Criminal Code, ». .77.1 —Persona désignât» 
—O/fieirs de facto ami de jure—(’hi<i . 
stable—Common gaining house—Confiscation 
of gaming instruments, moneys, Ac.—E minier 
—The Canada Evidence Act. 180.1, ».«.
20 and 21. \ — Section 575 of the Criminal 
Code, authorizing the issue of a warrant t > 
seize gaming implements on the report of 
“ the chief constable or deputy chief van 
stable" of a city or town does not mean that 
the report must com. from an officer I uving 
the exact title mentioned, but only from one 
exercising such functions and duties as will 
bring him within the designation used in the 
statute. Therefore, the warrant co 
perly issue on the report of the deputy high 
constable of the City of Montreal, (lirmiard, 
J., dissenting.—The warrant would H good 
if issued on the report of a person who tilled 
dc facto the office of deputy high cnn'ialdi* 
though he was not such de jure.—In an ac
tion to revindicate the moneys so seized the 
rules of evidence in <i\ii matters pi 
in the province would apply, and the plaintiff 
could not invoke " The Canada Kvidet Act. 
1893,” so ns to be a competent witness in his 
own behalf in the Province of Quelsv. -/Vr 
Strong, C.J. A judgment declaring the h.rfei- 
ture of money so seized cannot be collaterally 
impeached in an action of revendiration. 
O’Xcil v. Attorncy-tlcnerul of Canada, \xvi., 
122.

Removal from shire town — R. S. N. 8. 
(5 scr.) c. 20, s. 1.

See Municipal Corporations, 81.
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GARNISHMENT.

1. Common Law Procedure Act, (P. E. /.) 
—Promissory note overdue in hand* of payer 
—Payment by garnishee — Discharge of 
water.]—An overdue promissory note in the 
hands of the payee is liable to be attached by 
a judgment creditor under the Common Law 
Procedure Act. (V. E. I.», and payment by 
the garnishee of the amount to the judgment 
creditor of the payee, in pursuance of a 
judge's order, is a valid discharge. Roblcc v. 
Ha a kin, xi., 187.

Representation of indebtedness — Equit
able assignment.

Nee Estoppel, 8.

:i. Husband und wife — Purchase of land 
by wife — Re-sale — <Jarnisliee of purchase 
money on — Debt of husband — Statute of 
EUiubcth — Hindi ring or delaying creditors.

See Practice, (10.

GAS COMPANY.

Construction of contract — Construction of 
statute — 1.! Viet. c. 1H3, s. HO—Notice to 
cancel contract— tins supply shut off for non
payment of gas bill on other premises—Man
da mus. \—An agreement to furnish gas con
tained an express provision that either of tin- 
contracting parties should have the right to 
cancel the contract by giving twenty-four 
hours' notice in writing. Notices were sent 
in writing to the consumer that his gas would 
Ik* shut off, at a certain number on a street 
named, unless he paid arrears of gas bills 
due upon another property. Held, that such 
notices could not lie considered as notices 
given initier the contract for the purpose of 
cancelling it.—The Act to amend the Act 
incorporating the New City (las Company of 
Montreal and to extend its powers < lli Viet, 
c. 1M'. provides :—"That if any person or 
persons, company or companies, or body cor
porate supplied with gas by the company, 
should neglect to pay any rate, rent or charge 
due to the said New City (las Company, at 
any of the times fixed for the payment there
of. it shall be lawful for the company or any 
person acting under their authority, on giv
ing twenty-four hours' previous notice, to stop 
the gas from entering the premises, service 
pipes, or lumps of any such person, company 
or body, by cutting off the service pipe or 
pipes, or by such other means as the said 
company shall see lit. and to recover the said 
rent or charge due up to such time, together 
with I lie expenses of cutting off the gas, in 
tm.v competent court, notwithstanding any 
contract to furnish for a longer time, and in 
oil n-i'. where it shall be lawful for the said 
company to cut off and take away the sup
ply of gas from any house, building or 
prciuM*. under the provisions of this Act, it 
shall In- lawful for the company, their agents [ 
"id workmen, upon giving twenty-four hours 
previous notice to the occupier or person in 
charge, to enter into any such house, building I 
or premises, between the hours of nine o'clock I 
m the forenoon and four in the afternoon, 
making; as little disturbance and inconveni
ence ns possible, and to remove, take and carry 

any pipe, meter Cock, branch, lamp, 
nttmgs or apparatus, the property of and be
longing to the said company." Held, Tnsche- 
feaii, J., dissenting, that the powers given by

the clause quoted are exorbitant and must he 
construed strictly : that the company has not 
been thereby vested with power to shut off 
gas from the buildings and premises of the 
same proprietor or occupant, when he be
comes in default for the payment of hills for 
gas consumed in one of them only : and that 
the provision that the notice to cut off must 
be given "to the occupier or person in 
charge," indicates that only premises so occu
pied and in default should suffer, ('adieux 
v. Mon trial (las Co., xxviii., 38'_\

I The Privy Council reversed this judgment ; 
( 181)81 A. C. 718; (18UU) A. C. 580. J

GAZETTE.

Mining I air—Dominion Lands Act—Publi
cation of regulations—Renewal of license— 
cSyment of royalties - Voluntary payment— 
R. S. C. e. Jj, ss. 00, 01.

See Mines and Minerals, 13.

GIFT.

1. (lift—Confidential relations—Evidence— 
Parent and child — Public policy—Principal

I and agent.\- The principle that where conli-I dent in I relations exist between donor and
I donee the gift is, on grounds of public policy, 

presumed to be the effect of those relations, 
which presumption can only lie rebutted by 
shewing that the donor acted under independ
ent advice, does not apply strongly to gifts 
from parent to child or from principal to 
agent. Thus, in case of a gift to the donor's 
son, for benefit of the latter’s children, when 
sa id son had for years acted as manager of 
his father’s business, when he was the only 
child of tin* donor having issue, and when the 
donor, nine years before his death, had evi
denced his intention of making the gift by 
signing a promissory note in favour of the 
son, by renewing it six years later and by 
voluntarily paying it before lie died, such pre
sumption does not arise. — Judgment of the 
Court of Appeal (2 Ont. L. It. 251 ) reversing 
tlmt of the Divisional Court (31 (). It. Ill' 
atlirmed. Sedge wick and Davies, JJ„ dissent
ing. Trusts and Guarantee Co. v. Hurt, 
xxxii., 553.

2. Donatio mortis caueA — Deposit receipts 
—Cheques and orders — Delivery for bene
ficiaries—Corroboration—Construction of sta
tute.|—Mel)., being ill and not expecting to 
recover, requested his wife, his brother being 
present at the time, to get from bis trunk a 
bank deposit receipt for $0.000 which he then 
handed to his brother telling him that be 
wanted the money equally divided among his 
wife, brother and sister. The brother then, 
Oil bis own suggestion or that of McD.. drew 
out three cheques or orders for $2,000 each 
payable out of the deposit receipt to the re
spective beneficiaries which McD. signed and 
returned to his brother who handed to McD.’s 
wife the one payable to her and the receipt, 
and she placed them in the trunk from which 
she had taken the receipt. McD. died eight 
days afterwards. Held, affirming the judg
ment appealed against (86 N. S. Hep. 205), 
Sedgewick and Armour, JJ., dissenting, that 
this was a valid donatio mortis causd of the 
deposit receipt and the sum it referred to not
withstanding there was a small amount for
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interest not specified in the gift.—By It. 8. I 
N. S. 1HHtO] c. It 13, s. its, nn interested party I 
in nn action against tile estate of a deceased ! 
person cannot succeed on the evidence of him- 1 
self or his wife or both unless it is corrobor
ated by other material evidence. //•/•/. that 
such evidence may lie corroborated by circum
stances or fair inferences from facts proved. 
Tile evidence of nn additional witness is not 
essential. McDonald v. McDonald, xxxiii.. 
146.

it. Marriage covenant — I ni rental com
munity—Don mutuel—Itegistr y lairs Arts. 
HOT, 81!), I'ill C. V. — Construction of con
tract.\ A marriage contract contained the 
following clause :—■“ I,es futurs epoux se sont 
faits et se font par ces présentes au survivant 
d’eux ce acceptant, donation viagère, mutuelle, 
égale et réciproque do tous les biens meubles 
et immeubles, acquêts, conquêts, propres et j 
autres biens généralement quelconques qui*se 
trouveront être et appartenir au premier I 
mourant au jour do son décès de quelque nature 
qu'ils soient, et il quelque lieu qu'ils soient 
situés, pour par le dit survivant en jouir en 
usufruit, sa vie durant il sa caution jurntoire j 
et gardant viduité." It was admitted that 
the only thing affected consisted of property 
belonging to the community. Held, affirm
ing the judgment appealed from, that the don
ation was one within the provisions of art. i 
1-411 ('. (’. ami, as such, did not require re- j 
gist ration as the clause is divisible and the j 
stipulation in question as to universal com- | 
munity merely a simple marriage covenant 
and not subject to the rules ami formalities | 
applicable to gifts. Huot v. Bienvenu, xxxiii., j

And sec Donation—Don Mutuel—Will.

GOODWILL

Dissolution of firm—Misconduct of partner 
—Expulsion—Notice—Waiver—Forfeiture. 

Sec Partnership, 23.

GREAT SEAL OF NOVA SCOTIA.

aS'cc Constitutional Law, 04.

GROSSES REPARATIONS.

Title to land—Life estate—Construction of 
statute — Bref erred claim — Improvements 
made on lands grévé de substitution—Charge 
on lands.

See SVRSTITUTION, 8.

GUARANTEE.

1. Ponstruetion of agreement—Guarantee.] 
—A., a wholesale merchant, hail been supplying 
goods to C. & Co. when, becoming doubtful ns 
to their credit, he insisted on their account 
being reduced to $5,000, and security for fur
ther credit. W.. who had indorsed to secure 
a part of the existing debt, thereupon gave A. 
a guarantee in the form of a letter, as fol
lows :—" 1 understand that you are prepared

to furnish C. & Co. with stock to the cm.-hi 
of $5,000 as a current account, lint wni 
guarantee for any amount beyond that - 
In order not to impede their operations I i 
consented to become responsible to you r 
any loss you may sustain in any amount n; 
your current account in excess of the 
sum of five thousand, but the total amount i 
to exceed eight thousand dollars in. in i ■ 
your own credit of five thousand, unless > : 
tioned by a future guarantee." \
then continued to supply C. iV Co., with g.„. 
and in an action by him on this guarani. . 
Ile.ld, affirming the decision of the < 'mm : 
Appeal, Gwynne, J., dissenting, that ih.-r.
could lie no liability on this guarani..... .......
the indebtedness of C. & Co. to A. shoul.i
.....I llm sum of $5,000, ni.I at tin i
action brought such indebtedness, having I...
reduced by payments from C. & Co. ami 
•lends from their insolvent estate to le>~ ■ 
such sum. A. had no cause of action. .1/.. 
under v. Watson, xxiii., 070.

2. Patent of invention—Business agrenninl 
to manufacture under—Letter of guarantu 
Failure of scheme—Liability of guarantu,
The chief object of nn agreement between A 
and B. was the profitable manufacture 1 
sale of wares under a patent of invent !... 
sued to A., and in consideration of n.l. n - 
by B. to nn amount not exceeding .$0.1 him. « 
by a letter of guarantee agreed "t.i be.
a surety to B. for ttye re-payment ■ .t ;n 
$0,000 within 12 months from the date .,i il. 
agreement if it should transpire that, for tin 
reasons incorporated in said agreement. t 
should not be carried out."—On action bn. - 
by B. against C. for $0,000 it was proved ,i 
the trial that the manufacturing schi n 
down through defects of the invention. //•/</. 
ullirming the judgment of the court I» 
that O. was liable for the amount guai 
by his letter. Angus v. Union Gus ami Oil 
Stove Co., xxiv., 104.

3. Principal and surety—Guarantee homl- 
Dcfault of principal — Non-diselosurc by - /• 
ditor. | w. was appointed agent ol
pany in 1801 to sell its goods on commi'-i.m. 
and gave a bond with sureties for faithful 
discharge of his duties. His appointment was 
renewed year after year, a new bond with the 
same sureties being given to the company on 
each renewal. His agreement with the com
pany only authorized W. to sell for cash. Imt 
at the end of each season he was in nrrear in 
bis remittances, which he attributed 
collections, and which he settled by giving 
an indorsed note, retiring the same bel 
bond for the next year was executed. After 
the season of 1804 the company discovered 
that W. had collected moneys of which ic had
made no ret urn and brought an a. tic
cover the same from the sureties. II hi. re
versing the decision of the Court of Appeal, 
that each year there was an employment of 
W. distinct from, and independent those 
of preceding years; that the position of the 
sureties on re-appointment was the same ns if 
other persons had signed the bond of the pre
ceding year; and that the company was under 
no obligation, on taking a new bond, to in
form the sureties that \V. had not punctually 
performed his undertakings in respect of pre
vious employment, nor did the non-disclosure 
imply a representation to the sureties when 
they signed a new bond that they lmd been 
punctually performed. Niagara Distro l fruit 
Groiccrs’ Stock Co. v. Walker, xxvi.. 029.
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4. Guarantee of honesty of employee— i 
dun run tee policy—Xoticc of defalcation.

Sec SURETYSHIP, 7.
:». Insolvency — Assignment for benefit of 

crolitors—*Sofo of assets to wife of insolvent 
-Guarantee by creditor and inspector— 
Trustee—Action for account of profits.

See Insolvency, 48.
»!. Loan to promoter of company—Personal 

liability.
See Company Law, 23.

7. Statutory prohibition ■— Penal statute— 
W holesale purchase — l alidity of contract— 
forfeiture—Xova Scotia Liquor License Act

See Contract, 100.

s. Contract — Drainage — Inter-munieipul 
tanks—Von tinning I iu bility.

See Damages, 13.

V. Garantie simple — Contract — Sub-con- 
tract—Connexité.

See Contract, 147.

And see Suretyship.

HABEAS CORPUS.
1. Questions of fact—Conviction by J. P.— 

Arrest on narrant- Inquiry as to evidence— 
Jurisdiction—Certiorari — Supreme and Ex
chequer Courts Act. s. .'fit — Supreme Court 

Intent Act. 1810, e. R. S. O ( 1871 . 
r. 7o.|—The Chief Justice, in chambers, dis- 
missi'd mi application on behalf of a person 
arrested on a warrant issued on conviction by 
a magistrate, for a writ of habeas corpus and 
for eertiurari to bring up the proceedings 
based on lack of evidence to warrant the con- 

i in appeal, II< Id, Henry, J., dissent
ing, that the conviction having been regular, 
and made by a court in exercise of its author
ity, and within its jurisdiction, the only ob
jection being that the magistrate erred on the 
facts, and that the evidence did not justify 
tin- conclusion which he arrived at as to the 
guilt nl the prisoner, the Supreme Court could 
mil go behind the conviction, and inquire into 
the merits of the case by the use of a writ of 
habeas corpus and tlius constitute itself a 
court of appeal from the magistrate's decision. 
—The only appellate power conferred on the 
court in criminal cases, is by s. 41) of the Su
premo and Exchequer Courts Act, and it could 
not have been the intention of the legislature, 
while limiting appeals in criminal cases of the 
highest importance, to impose upon the court 
the duty of revision in matters of fact of 
summary convictions by magistrates. — Sec
tion 34 of the Supreme Court Amend
ment Act, 187U, does not in any case authorize 
the issue of a writ of certiorari to accompany 
u writ of habeas corpus, granted by a judge of 
the Supreme Court in chambers : and, as the 
proceedings before the full court on habeas 
corpus arising out of a criminal charge ere 
only by way of appeal from the decision of 
micli judge in chambers, that section does not 
authorize the court to issue a writ of certio
rari in such proceedings ; to do so, would lie to 
assume appellate jurisdiction over the inferior 
J®urt _>_• mhlc. ncr Ritchie. C.J., that II. S. 
v. (1877) c. 70. relating to habeas corpus,

does not apply to the Supreme Court of Can
ada. In re Trepanicr, xii„ 111.

2. Conviction for murder—Appeal—Special 
session—Judge in chambers Supreme and 
Exchequer Courts Act, s. .7/ - I \tra vires— 
Writ improvident! y issued Appropriate 
remedy— Jurisdiction to quash Control of 
court over its own process—Crimes at com
mon law—Civil matters—Supreme Court of 
It. C. —■ Constitution — Commission to judge 
presiding — Trial of prisoner — Change of 
venue — Provision for increased expenses— 
Practice Absenei of prisoner—Evidence— 
Return to imf.J—Section 51, Supreme and 
Exchequer Courts Act, does not interfere with 
the inherent right which the Supreme Court 
of Canada has, in common with every su
perior court incident to its jurisdiction, to in
quire into and judge of the regularity or abuse 
of its process, and to quash a writ of habeas 
corpus and subséquent proceedings thereon 
when, in the opinion of the court, such writ
has I.... improvident ly issued. Tba i section
does not constitute the individual judges of 
the Supreme Court of Canada separate and 
independent courts, nor confer on the judges 
a jurisdiction outside of and independent 
of the court, and obedience to a writ issued 
under said section cannot be enforced by the 
judge but by the court, which alone can issue 
an attachment for contempt in not obeying 
its process. (Fournier and Henry, JJ., dis
senting). Per Strong, J. The words ol s. 51 
expressly giving an appeal when the writ of 
habeas corpus bits been refused or the priso
ner remanded, must be attributed to the ex
cessive caution of the legislature to provide 
all due protection to the subject in the matter 
of personal liberty, and not to an intention to 
deprive the court of the right to entertain 
appeals from, and revise, rescind and vary 
orders made under this section.—The right to 
issue a writ of habeas corpus being limited by 
s. 51 to "an inquiry into the cause of commit
ment in any criminal case under any Act of 
the Parliament of Canada,” such writ cannot 
be issued in a case of murder, which Is a case 
at Common law. (Fournier and Henry, JJ., 
dissenting). — Per Fournier and Henry. JJ. 
The restriction imposed by s. 51 t>> “an in
quiry into the cause of commitment in any 
criminal case under any Act of the Parliament 
of Canada," is merely intended to exclude in
quiry into the cause of commitment for the 
infraction of some provincial law ; and the 
words " in any criminal case ” were inserted 
to exclude the habeas corpus in civil matters ; 
it is sufficient to give jurisdiction if the com
mitment he in virtue of an Act of the Parlia
ment of Canada.—Quasrc. Is s. 51, Supreme 
and Exchequer Courts Act, ultra virent— 
Semble, That when a judge in a province has 

I the right to issue a writ of habeas corpus re
turnable in term ns well as in vacation, a 
judge of the Supreme Court might make the 
writ he authorizes returnable in said court in 
term ns well as immediately (Fournier and 

| Henry, JJ.. dissenting).—An application to 
j the court to quash a writ of habeas corpus as 

improvidently issued may be entertained in 
the absence of the prisoner (Henry, J., dis
senting I .—After a conviction for a felony by 

j a court having general jurisdiction over the 
offence charged, a writ of habeas corpus is an 

j inappropriate remedy.—If the record of a su- 
I perior court, produced on an application for 
' a writ of habeas corpus, contains the recital 
j of facts requisite to confer jurisdiction, it is 
I conclusive and cannot be contradicted by ex- 
I triusic evidence (Henry, J., dissenting).—A

i I305ÎV
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return by the sheriff to the writ setting out 
him’Ii conviction and sentence and the affirma
tion thereof by the court of error is a good 
and sufficient return. If actually written by 
him or under his direction the return need not 
be signed by the sheriff ( Henry, dissent
ing. I — The Supreme Court of British Col
umbia is clothed with all the powers and jur
isdiction. civil and criminal, necessary or 
essential to the full and perfect administration 
of justice, civil or criminal, in the province ; 
it has powers as full and ample as those 
known to the common law and possessed by 
the superior courts of England.—The various 
statutes of British Columbia providing for the 
bolding of courts of oyer and terminer and 
general gaol delivery render unnecessary a 
commission to the presiding judge. — Per 
Strong, J. The power of issuing a commis
sion, if necessary, belonged to the Lieutenant- 
Governor of the province (Henry. J.. contra). 
—An order made pursuant to I dominion sta
tute 32 and 33 Viet. e. 211, s. 11, directing a 
change of venue, would lie sufficient, although 
containing no reference to any provision for 
expenses, when the indictment has been pleaded 
to and the trial proceeded with without objec
tion and, even in a court of error, there could 
be no valid objection to a conviction founded 
on such order. — Even if a writ of habeas 
corpua in this case had been rightly issued, 
the prisoner was not entitled to Ids discharge 
on the materials before the judge, but should 
have been remanded. In re Sproulc, xii., 140.

See No. 5 infra.

3. Appeal — Procedure — Time for filinij 
cane.]—In habeas corpua appeals the first step 
is tbe filing of the case with the registrar— 
This must be done within 00 days from the 
pronouncing of judgment appealed from. In 
re Smart, xvi., 390.

4. Appeal»—Criminal matters—Section HI,
Supreme Court Act—Jurisdiction—Court of 
Appeal for Ontario—Presence of prisoner - 
Short notice of hearing—.12 A So lie/. c. .12, 
a. I!)—AS Vic/, e. —Legislative jurisdiction
—Summarg trial bg police magistrate.]—On 
the 10th January. INTO, the prisoner was 
charged for that lie did “ unlawfully and ma
liciously cut and wound one Mary Kelly with 
intent then and there to do her the said Mary 
Kelly grievous bodily harm,” and being tried 
summarily before the police magistrate at 
Ottawa was found guilty, and sentenced to 
the central prison at Toronto, at hard labour 
for one year. On being brought before the 
Court of Queen's Bench for Ontario upon a 
writ of habeas corpus issued from that court, 
the prisoner was remanded ; whereupon lie 
appealed to the Court of Appeal for Ontario; 
which dismissed his appeal. (8 Ont. Pr. It. 
20.) Notice was given of appeal from this 
judgment to the Supreme Court of Canada, 
and the case in appeal was received too late 
to be set down for hearing at the May ses
sions, whereupon application was made to 
Fournier, J., for leave to bring the appeal on 
for bearing and to give short notice of hear
ing, which was refused, on the ground that no 
appeal would lie in such a c'ase to the Su
preme Court of Canada. An application was 
then made for a writ of habeas corpus to 
Gwynne, J.. who held that the application 
should be refused for two reasons : 1st. The 
applicant was convicted of an offence, being 
a misdemeanour as stated sufficiently in the 
conviction, which could not be avoided for 
matter of form ; the misdemeanour of which !

I he was so convicted was an offence cognizable 
by the Court of General Sessions of the I 
and for such offence the statute of 1 NT.” , i 
thorlzed a punishment to be inflicted smli ... 
the Court of General Sessions could a • > 
for the like offence, and the punishoi.nr 
awarded was such as the Court of Gen. r i: 
Sessions might have awarded. 2nd lx. Tin 
decision of the Court of Appeal should 
considered conclusive, and should not lie i 
fered with by a single judge of any mi 
sitting in chambers, but the applicant : -
lie left to any recourse he might have am li
the adjudication of the Court of A ppm I m 
Ontario (10th June, 1870.1 On 23rd Jin,, M 
application for a writ of habeas corps', v is 
made to Henry, J., xvlio granted an order fur 
a writ, returnable before the Chief Justi . or 
any judge of the Supreme Court in chambers, 
such order providing that, counsel for i he 
prisoner consenting, the actual presence of il 
prisoner should be dispensed with, and pnHid
ing also for service of the order on tin V- 
torney-General of the Province, or his deputy, 
or his agent at Ottawa. The writ was re
turned before ltitchie C.J., in chamber- on 
ôth July, 1871). The Chief Justice held that 
lie could not deal with the matter without c 
prisoner 1 icing brought before him nen r-lmg 
to the exigency of the writ, but was ul-n of 
opinion that the prisoner should not I» dis
charged on habeas corpus; and he thefun 
refused the application for his discharge i in 
18th September, 1871». another application was 

| made to Henry. J„ in chambers, who ground 
un order for the writ, returnable before him 
self in chambers, dispensing with the actual 
presence of the prisoner on the return nt ilo- 
writ ( counsel for the prisoner consent iagi. 
and providing for service of the order m. the 
Attorney-General of the Province. On 1st 
October, 1871), upon the return of the writ, 
after hearing counsel for the prisoner and the 
Attorney-General. Henry. J.. held, 1st. That 
the police magistrate derived his power In try 
the prisoner as he did from 38 Viet. c. 17. 
but reference to 32 & .33 Viet. e. 32 was acres- 
sar.v to decide upon the nature of the charge 
and the conviction. In the information the 
prisoner was charged in the very words of the 
first clause of s. 11) of 32 & 33 Viet. ■. 32, 
and the punishment awarded was that war
ranted by the terms of the enactment and the 
additional words as to the intent should lie 
considered nothing more than surplusage. 
2ndly. That 38 Viet. c. 47, giving power to 
police and sti|iendiary magistrates to try in a 
summary manner felonies and misdemeanour», 
was intra rires of the Dominion Pat n iaient. 
3rdly. That it was necessary to consider 
the point whether the prisoner should lie 
brought before him according to the >■' ignuy 
of the writ, no objection having been taken, 
and his judgment being unfavourable m the 
prisoner on the other grounds. Application 
to discharge the prisoner refused. Applica
tion was then made to Fournier. J., in hum- 
ben, for leave to bring the appeal on f< hear
ing nt the next session of the Supreme Court 
of Canada, and to serve short notice of iring, 
but it was refused because sufficient -rounds 
were not shewn to take the case out >f the 
regular course of procedure. — On TUi No
vember. 1871), application was renew, in-fore 
the full court, but being made ex parte and 
without notice the court refused to hear It — 
On 15th November, 1871), application was 
again made to the full court, when the At
torney-General of Ontario shewed cause, and 
it was Held, that no appeal could lie in Mich 
a case to the Supreme Court of Canada, but
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pven if it did, under all the circumstances and 
delays that had occurred, the court should not 
go out of its way to exercise any discretion ns 
to granting leave.—Per Hitchie, C.J. As re
gards habeas corpus in criminal matters, the 
court has only a concurrent jurisdiction with 
the judges of the Superior Courts of the vari
ous provinces, and not an appellate jurisdic
tion, and there is no necessity for an appeal 
from the judgment of any judge or court, or 
any appellate court, because the prisoner can 
conn- direct to any judge of trie Supreme 
t'mirt individually and, upon that judge re
fusing the writ or remanding the prisoner, he 
I'ould take his appeal from that judgment to 
the full court. Application refused. In re 
Uoucher, Cass, Dig. (2 ed.) 825; Cass. s. C. 
Prat. 12 ed. > BI.

5. Murder—Crimes at common law—Statu
tory offences.]—In a case of commitment by 
n coroner for murder, application was made 
to Strong, J., for a writ of habeas corpus. 
Il<hi. that under the Supreme and Exchequer 
Courts Act, s. 51. the writ is to lie issued for 
the purpose of an inquiry into a commitment 
only " in any criminal case under any Act of 
the Parliament of Canada," and the Act of 
the Parliament of Canada (18(51)» does not 
create the offence of murder, hut only defines 
the punishment which may be awarded for 
such offence. Writ refused. In re Poitvin, 
Cuss. Dig. (2 ed. l 827; (.'ass. S. C. True. 
(2 ed.) 54.

See No. 2, ante.

<1. Application for writ—Imprisonment of 
iexecution debtor—Discharge—It. S. A*. S. (5 
«ri x. II.S— Examination of debtor—Fraud 

Hemand for six months—Order dated on 
.Sunday—.Veto order—Costs on appeal.]—J. 
was in custody on execution for debt, and 
applied to a County Court judge under 11. S. 
X. S. (5 ser. l c. 118 to be examined ns to 
his affairs with a view to obtaining his dis
charge. The examination was held by the 
judge, who, on 23rd January, 188(1. made an 
»rder to the effect that J. was adjudged guilty 
of fraud in respect to the delay of payment 
of his debt to the execution creditors, and in 
regard to the disposal of his property, and by 

h < rder remanded J. to jail, without privi
lege "f jail limits, for a further period of six 
months from date of remand. When the 
order was drawn up it was dated 24th Janu
ary. lHXti, which was Sunday, and directed 
that .1. he confined in the county jail for six 
months from that date.—J. was taken back to 
jail, tin- order dated on Sunday being de- 
livert'd to the jailer, and counsel for the exe
cution creditors on Monday, 25th January, 
procured from the judge another order dated 
du' -'*th, ordering J. to be imprisoned for six 
months i,om 28rd January.—An application 
i" tin- Supreme Court (X. S. I for discharge 
0|i habeas corpus, was refused, the majority 
pf the court holding that he was rightly held 
in custody, jf not on the order of the County 
!'"uri judge, then on the original cause of 
Ins detention, the writ of execution.—An np- 
pi'al to ihe Supreme Court of Canada was 
dismissed without costs. In re Johnson, Cass. 
Pig. (2 ed.) 821).

7. Jurisdiction — Form of commitment — 
firriturial dir ision—J udieial notice—J u risdic- 
111,1 in matters of habeas corpus — U. S. C.

■«. -?2,]—A warrant of commitment was 
made In the stipendiary magistrate for the 
Nice division of the municipality of the

! County of I'ictou. in Nova Scotia, upon a con- 
1 viction for an offence stated therein to have 

been committed "at Hopewell, in the County 
i of Pictou.” The County of Pictou appeared 

to he of a greater extent than the mtmicl- 
pa lily of the County of Pictou,—there being 

I also four incorporated towns within the 
county limits—and it did not specifically ap
pear upon the face of tin* warrant that the 
place where the offence had been committed 
was within the municipality of the County of 
Pictou. The Nova Scotia statute of 18!»5 re
specting county corporations (58 Viet. c. :t, 
s. Si. contains a schedule which mentions 
Hopewell us a polling district in Pictou 
County entitled to return two councillors to 
the county council. Held, that the court was 
hound to take judicial notice of the Territorial 
divisions declared by the statute as establish
ing that the place so mentioned in the warrant 
was within the territorial limits of the police 
division. Held, also, that the jurisdiction of 
a judge of the Supreme Court of Canada in 
matters of habeas corpus in criminal cases is 
limited to an inquiry into the cause of im
prisonment as disclosed by the warrant of 
commitment. Ex parte Macdonald, xxvii.. 
(183.

8. Appeal—Change of position of parties.] 
—I’non the calling for hearing of the appeal 
(which was from a judgment of the Supreme 

; Court of British Columbia, refusing a writ 
nf habeas corpus for the possession of Quai 

I Sing, a Chinese female under age), counsel 
for the respondent produced to the court an 
order of the Supreme Court of British Col
umbia. dated subsequently to the judgment 
appealed from, by which it appeared that the 

1 respondent, the matron of a rescue home, had 
been appointed by that court as guardian to 

j the infant in question, whereupon the Chief 
Justice intimated that, under the oircum- 

| stances, it was useless to proceed with the 
1 hearing of the appeal, it being impossible that 

any order could lie made thereon respecting 
the possession of the infant being given to the 
appellant.—The appeal was consequently dis
missed with costs. Seid Sing Eaw v. Rowes, 
17th May, 1808.

0. Appeal—Habeas corpus—Extradition— 
Xcccssity to quash.]—By s. 31 of the Supreme 
anil Exchequer Courts Act (It. S. C. c. 135, 
s, 31), “no appeal shall lie allowed in any 
case of proceedings for or upon a writ of 
habeas corpus arising out of any claim for ex- 

j tradition made under any treaty." On appli
cation to the court to fix a day for hearing 
0 motion to quash such an appeal. Held, that 

I (lie matter was coram non judicc ami there 
was no necessity for a motion to quash. In 
re Lazier, xxix., (130.

10. Practice — Habeas corpus — Rinding 
effect of judgment in provincial court.]—An 
application for a writ of habeas corpus was 
referred by the judge to the Supreme Court 
of the province and. after hearing, the appli
cation was refused. Un application subse
quently made to a judge of the Supreme Court 
of Canada, in chambers:—Held, that under 
the circumstances it would be improper to in- 

, terfere with the decision of the provincial 
- court. In re White, xxxi., 383.

! 11. Certiorari — Jurisdiction of Supreme
i Court of Canada or judge thereof—Issue of

Sec Cebtiorari, 2.
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12. Appeal on mere question of costs — 

Prisoner at large.
Sec Costs. 1 Practice of Supreme Court, 

(K?, and No. (5, ante.

•• HANSARD.”

1. Civil service — Officials of House of
Commons — Extra sainrg Additional re
muneration — Permanent employees — 51

I \ t. 51.
Sec Statutes, 03.

2. Canada Evidence Act. 1893 — Construc- 
tion of statuti Method oI interpretation 
Reference to debates in House of Commons.

See Criminal Law. 25.

HARBOURS.

1. Canadian voters — Grant under great 
seal of P. E. /. -Foreshore in public harbour

Il \ | 1, 1861 H
(P. E. I.) -Title to land.] Under s. 108. 
B. N. A. Avt, 1807, llie soil mid lied of the 
foreshore in the harbour of Summerside, I*. 
E. !.. belongs to the Crown, ns representing 
the Dominion of Canada, as it is comprised 
in and forms part of a public harbour and. 
therefore, a grant of foreshore lands between 
high and low water mark therein made by the 
Province of Prince Edward Island is void and 
inoperative. Holman v. Gret a, vi.. 707.

| Note.—Followed in Re Provincial Fish
eries (215 Can. S. C. It. 444.) 1

2. Canadian voters — Property in beds — 
Public harbours —- Erection* in navigable 
voters — Interference with navigation 
Right of fishing — Power to grant — Rip
arian proprietors — Great lakes and navi
gable rivers — Operation of Magna Charta— 
Provincial legislation — R. S. it. ( /«S,S7 > c. 
ii'i. s. -17—00 Viet. e. 10, ss. 5 to Id. 19 and 
21 {().)—R. S. (J. arts. Id7.5 to /.17,X.]—The 
beds of public harbours not granted before 
confederation are the property of the Do
minion of Canada. Holman v. Green (<5 Can. 
S. C. It. 707 ) followed. The beds of all 
other waters not so granted belong to the 
respective provinces in which they are situate, 
without any distinction between the various 
classes of waters.—Per Gwynne, .1. The beds 
of all waters are subject to the jurisdiction 
and control of the Dominion Parliament so 
far as required for creating future harbours, 
erecting beacons or other public works for 
the benefit of Canada, under the British North 
America Act, s. 92. item 10, and for the 
administration of the fisheries.—R. S. C. c. 
92, “ An Act respecting certain works con
structed in or over navigable rivers” is infra 
vires of the Dominion Parliament.—The Do
minion Parliament has power to declare what 
shall be deemed an interference with navi
gation and to require its sanction to any 
work in navigable waters.—A province may 
grant land extending into a lake or river for 
the purpose of there being built thereon a 
wharf, warehouse or the like, and the grantee 
on obtaining the sanction of the Dominion 
may build thereon subject to compliance with 
R. S. C. c. 92.—Where the provisions of 
Magna Charta are not in force, as in Quebec, 
the Crown in right of the province may grant

exclusive rights of fishing in tidal wnt.-rs, 
except in tidal public harbours, in which, 
in other public harbours, the Crown in n. ,i 
of the Dominion, may grant the beds and im,. 
ing rights. Gwynne, J., dissenting. /-,, 
Gwynne, .1. R. S. O. c. 24, s. 47, is 
vires so far ns it assumes to authorize 
sale of land covered with water within pule. 
harbours.—The margins of navigable ii\.r- 
may be sold if there is an understanding v ni, 
the Dominion Government for proton .n 
against interference with navigation. I . 
Act of 1892 and R. S. Q. arts. 1375 to ! :7s 
are valid if passed in aid of a Dominion \ t 
for protection of fisheries. If not tl.ey p> 
ultra vires. In re Jurisdiction over l‘i , » 
cial Fisheries, xxvi., 444.

Varied on appeal by Privy Council ; lisps; 
A. C. 700.

3. Obstructions — Title to land 1 n 
authorized grant — Trespass — Low wuhr 
mark — Nuisance.

See Navigation, 1.

4, Provincial grant of foreshore— II. \. I
1er, 1867 Let confirming titU I'l-

Estoppel.
Sec Title to Land, 132.

HARBOUR COMMISSIONERS.

Jurisdiction — Montreal harbour — Uuni- 
eipal by-law—Tax on ferry boats— Xu - iwt- 
tion.J—The jurisdiction of the Montreal I hr 
hour Commissioners does not exclude the ruht 
of the City of Montreal to tax or control 
ferries, within its limits. Longuctiil Suriiju 
tion Co. v. City of Montreal, xv.,

HEIRS.

1. Construction of will — “ Own right 
heirs ”—Limiting testamentary powers of de
visee— Conditional limitations Ayyiiil — 
Acquiescence by appellants in judgin' nt n/i- 
pealed from—Costs—Vesting of estate. \ I'm 
der a devise to the testator's ” own right 
heirs ” the beneficiaries would be tin- • who 
would have taken in the case of intestacy 
uidess a contrary intention appears, and where 
there was a devise to the only daughter of the 
testator conditionally upon events
not occur, and, under the circumstances, 
could never happen, the fact of such a devise 
was not evidence of such contrary intention, 
and the daughter inherited as the right heir 
of the testator. In re Ferguson, Timur V. 
Bennett; Carson v. Coatsworlh, xxviii.. 38.

2. Construction of statute — Estai'« tail— 
Executory devise over — “ Hying without is
sue ” — “ Lawful heirs "—“ Heirs "f the 
body ”—Estate in remainder expectant—Sta
tutory title — Title by will — Conveyance if 
tenant in tail.

See Will, 18.
3. Will — Construction of — Words of fu

turity — Life estate — Joint lire• - Tine 
for ascertainment of class — Survivor dying 
without issue—“ Lawful heir."

See Will, 34.
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4. “ Heir ”—Will — Codicil — Testament- ' 
try succession — Arts. 596, 597. 831, 8//0, 

C. C. 1\ Geo. III. c. 83, s. 10 (Imp. I— 
yl Geo. III., e. i (L.C.).

See Will. 19.

And sec Successions—Wills.

HIGHWAYS.
1. Dedication, 1-5.
2. F ebb y License, (5.
3. Franchises, 7-9.
4. Local Improvements, 10, 11.
5. Negligence, 12-25.
6. Opening Roads, 20, 27.
7. Railways and Tramways, 28-31.
8. Repairs, 32.
!i. Title to Way, 33-35.

10. Tolls, 30, 37.

1. Dedication.
1. Lost record — Dedication — Public 

highway — Expropriation — Presumption — 
Vxcr. 1 K. brought an action for trespass to 
bis land in laying pipes to carry water to a 
public institution. The land had been used 
as n public highway for many years and there 
wns an old statute authorizing its expropria
tion for public purposes, but the records of 
the municipality, which would contain the 
proceedings on such expropriation if any had 
been taken, were lost. Held, reversing the 
judgment appealed from (2ft N. S. Itep. 95), 
that in the absence of any evidence of dedica
tion of the road it must lie presumed that the 
proceedings under the statute were rightly 
taken and K. could not recover. Dickson v. 
Kearney, xiv., 743.

2. Public highway — Registered plan—De
ll nation - User—Statute, construction of— 
Retrospective statute J/ti 1 ict. c. 18 (O.t — 
Estoppel.]—The right vested in a municipal 
corporation by 4tl Viet. c. IS (O.t to convert 
into a public highway a road laid out by a 
private person on his property can only tie 
exercised in respect to private roads to the 
use of which the owners of property abutting 
thereon were entitled. Qoodcrham v. City of 
Toronto, xxv., 24(5.

3. Municipal corporation — Highways — 
Old trails in Rupert's Land — Substituted 
roadway — R. S. V. c. HO, s. 108 — Reserva
tion in Crown grant — Dedication — User— 
Estoppel — Assessment of lands claimed as 
highway— Evidence.]—The user of old trav
elled roads or trails over the waste lands of 
the Crown in the North-West Territories of 
( uniida. prior to the Dominion Government 
survey thereof, does not give rise to the pre
sumption that the lands over which they 
passed were dedicated ns public highways.— 
‘he land over which an old travelled trail had 
formerly passed, lending to the Hudson Bay 
Trading l'ost at Edmonton. N. W. T., had 
wen closed by the owner, divided into town 
lots and assessed and taxed ns private pro
perty by the municipality, and a new street 
substituted therefor, ns shewn upon registered 
Plans of subdivision and laid out upon the 
ground, had been adopted ns a boundary in 
tne description of lands abutting thereon in

8. C. D.—21.

the grants thereof by letters patent from the 
Crown. Held, reversing the decision of the 
Supreme Court, N. W. T., that under the cir
cumstances there could be no presumption of 
dedication of the lands over which the old trail 
passed as a public highway either by the Crown 
or by the private owner, notwithstanding long 
user of the same by settlers in that district, 
prior to the Dominion Government survey of 
the Edmonton Settlement. Heiminck v. Town 
of Edmonton, xxviii., 501.

Sec No. 4, infra.
4. Old trails in Rupert's Land — Crown 

grant — Squatter's plan of subdivision—Sub
stitution of new way — Dedication — High
way — Adopting new street as a boundary.] 
—A squatter in possession of public lands 
near the old Hudson Bay Trading Post at 
Edmonton, who afterwards became patentee 
of tbe greater part of the lands he occupied, 
had made a plan of subdivision thereof into 
town lots which shewed a new roadway or 
street laid down in the place of the old travel
led trail across said lands lending to the trad
ing post, and subsequently, the Crown, in 
making grants, described several parcels of 
the lands in the patents as being bounded and 
abutting upon the said street or roadway, so 
laid down on the plan. Held, affirming the 
judgment appealed from (1 X. W. T. Rep. 
pt. 4. p. 391. that the space as shewn upon 
tin- plan, as laid out for a street, had been 
adopted and dedicated by the ('rmvn as and 
for a public street and highway in substitu
tion of the old travelled trail -or roadway 
across said lands. Ilroirn v. Town of Ed
monton (24th May, 1894). xxviii., 510.

See No. 3, ante.

5. Dedication — User ■— Evidence.] — In 
order to establish the existence of a public 
highway by dedication it must appear that 
there was not only the intention on the 
Part of the owner to dedicate the land for 
the purposes of a highway but also that the 
public accepted such dedication by user there
of as a public highway.—In a case where the 
evidence as to user was conflictory and tbç 
jury found that there had been no public 
user of the way in question, the trial judge 
disregarded this finding and held that dedica
tion was established by a deed of lease filed 
in evidence, and this decision was affirmed 
by the full court. Held, that ns such decision 
did not take into account the necessity of 
establishing public user of the locus, it could 
not stand. Judgment of the Supreme Court 
(N. B. i reversed. Moore \. Woodstock Wool
len Mills Co., xxix.. (527.

2. Ferry License.
ft. Constitutional law — Municipal corpo

ration—Powers of legislature—License—Mo
nopoly — Highways and ferries — Navigable 
streams —■ lly-laws and resolutions — Inter- 
municipal ferry — Tolls — Disturbance of 
licensee—North-West Territories Art—Com
panies. club associations and partnerships.

See Municipal Corporation, 170.

3. Franchises.
7. Waterworks — Repairs — Injunction— 

R. S. Q. art. 85.
See Injunction, 4.

*
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8. Tille lu portion of high te an—Legislative | 

grant of noil — dan pipe* — Fixture*—As
sessment—Exempt ions—Il \ id. c. H (Can.) 
—.7.7 Viet. e. 48 (O.)—" Ontario Assessment 
Aet, 1862.'’

See Assessment and Taxes, 13.

J>. Constitutional late — Administration of 
Yukon — Franchise over Dominion lands — 
Tolls.

Bee Constitutional Law, 78.

4. Local Impbovements.
10. Itepair of streets — Parements — As

sessment on property owmr—Double taxation
r, VU t. c. 89 • S. 8.1 Ml u t. < 60. i, 

14 (.Y. 8.1 )—By s. 14 of the Novo Scotia i 
Statute, 53 Viet. c. (5H. the City Council of 
Halifax was authorized to borrow money for I 
paving the sidewalk* of the city x\ iih con
crete or other permanent material, one-half ! 
the cost to be a charge against the owners 
of the respective properties in front of which 
the work should Is* done, and to he a first I 
lien on such properties. A concrete sidewalk 
was laid under authority of this statute, in 
front of L.'s property, and lie refused to pay 
half the cost on the ground that his predeces
sor in title had in 18(57, under the Act 24 
Viet. C. 3!I, furnished the material to con
struct a brick sidewalk in front of the same 
property, and that it would lie Imposing a 
double tax on the property if lie had to pay 
for the concrete sidewalk ns well. Held, re
versing the judgment appealed from (28 X. 
S. Hep. 2(18). that there was nothing dubious 
or uncertain in the Act under which the con
crete sidewalk was laid ; that it authorized no 
exception in favour of property owners who 
lind contributed to the cost of sidewalks laid 
under the Act of 18(51; and that to be called I 
upon to pay half the cost of a concrete side- | 
walk in 18111 would not he paying twice for 
the same thing because in 18(17 the property 
had contributed bricks to construct a side
walk which, in 181)1, had become worn out. 
useless and dangerous. City of Halifax v. 
lAthgow, xxvi., 330.

11. Municipal corporation — Expropriation 
—Widening streets — Assessments — Exces
sive valuation—.72 Viet. c. 7V, s. 228 (Due.).

See Municipal Corporation, 8.

5. Negligence.
12. Obstruction on highway — Repair of 

municipal streets — Negligence.1—The Su
preme Court of Canada affirmed the judg
ment appealed from (33 N. S. Hep. 21)1 ). 
which held that permitting a mound of earth 
about eight inches in height to remain at a 
filling over a trench dug to lay a pipe across 
a public street was not a serious or unusual 
obstruction due to negligence on the part of 
the municipality and holding the plaintiff 
guilty of want of proper care in approaching 
during the darkness the dangerous place 
which lie had previously seen by daylight in 
the same condition. Messenger v. Town of 
llridgetown. xxxi.. 379.

13. Lawful use of street — Defective side
walk — Damages — Contributory negligence 
—New trial.

See Negligence, 3D.

14. Sidewalk — Crossina—Elevation abot- 
street level—Negligence.

See Negligence, 185.

15. Control of streets — Altering grail■
■ji^ lit/, v. 11 (A. It.)—45 Viet. c. til \

See Negligence, 180.

10. Construction of railway crossing- 
Level of highway -- Negligence — 
ing condition of highway.

See Hailways, 10.

17. Lowering grades — Negligence In 
jury to lands — Statutory damage* - 1,‘i.na 
of action — 51 Viet. c. ». 160 (11. r. i.

See Municipal Corporation, 102.

18. Obstruction •— Toll gate — Lessee ij 
tolls — Liability of road company.

See Negligence, 187.

10. Control of streets — Repairs — V.g'i 
gence—Notice of action — 3-1 Viet. c. II i \ 
11.)—Pleading.

See Municipal Corporation, 141.

20. Municipal damage — Flooding of rood» 
—Recovery of damages -Mandamus.

See Drainage, 3.

21. Repairs of streets — Liability for non- 
feasance.

See Municipal Corporation, 143.

22. Negligence — Obstruction of strn t — 
Assessment of damages—Question* of fait— 
Action of warranty.

See Appeal, 232.

23. Municipal corporation — Highway — 
Encroachment upon street — Ncgliy - 
Nuisance — Obstruction of thvw-wmdoir — 
Municipal officers —- Misfeusunee during prior 
ownership—Non-feasance — Statutnhh duty 
—Damages.

Sec Municipal Corporation, 171.

24. Placing telephone polls on streets — 
Proximate cause of injury.

See Negligence, 192.

25. Municipal corporation—Obstruction on 
highway — Contributory negligence.

See Negligence, 194.

0. Opening Hoads.
20. Road allowances — Opening substituted 

way — Jurisdiction of Ontario court .
See Municipal Corporation. 100.

27. Annulment of procès-verbal Matter 
in controversy—Jurisdiction.

See Appeal, 292.

7. Hailways and Tramways.
28. Railway charter — Highway cnitsing- 

Compensation to municipality Frmiiun 
“ ut or near ” point named.]—Authority to a 
company to construct a railway empowers
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them to cross every highway between the 1 
termini without permission of the municipal 
authorities being necessary and without lia
bility to compensate the municipalities fur 
the portions of the highways taken for the 
road.—A charter authorized construction of 
a railway from Vaudreuil to a point at or 
near Ottawa, passing through the counties of ! 
Vaudreuil. Prescott and Russell, livid, that 
if it were necessary, the railway could pass , 
through * 'a r le ton County (in which the City 
of Ottawa is situated), though it was not 1 
named.—Held, also, that in this Act the words i 

at or near the City of Ottawa" meant in 
or near the said city. Judgment appealed 
from (4 Ont. L. R. 50, 2 Ont. L. it. 3361 
a tiiimod. Vit y o f Ottawa v. Canada Atlantic 
Ù Vo.; City oj Ottawa v. Montreal it Ot
tawa H y. Vu., xxxiii., 370.

29. Xorth Share Railway — Lac of public 
street — Nuisance — Du mu yea — Right of

Sec Railways, 71.

30. Operation of tramway — Care at atrcct I 
croaainya — Speed of eara—Negligence.

Sec Tramway, 4.

31. Operation of tramway — Municipal 1 
reyulationa — Powers — Ity-luw or résolu- \ 
tion—Construction of statute—Use of streets 
—Crossings.

See Tramway, 0.

And see Railways—Tramways.

32. Road repairs — Municipal by-law — 
"Future rights ”—Jurisdiction.

See Appeal, 43.

9. Title to Way.

33. Substituted way — Vesting of title to 
mad allowance—50 Qco. III. c. 1—.} (Ico. 
11 . r. It)—JO Viet. c. till, ss. 5. (i, 7—22 Viet. 
'• ■'>'>. ss. .105, 318—C. S. U. C. c. 54. s. 318-

(0»Z.) c. 'i8, ss. Jfl2, 1/26— Municipal Acts 
—Obstruction of highway.] — The plaintiff 
claimed in right of his wife under deed 
t" her, dated 1st October, 1867, of S. 
lot 9, 5th concession, Haldimand, the ori- 
ui ii allowance for road between lots 8 and 
9 by reason of the justices of the Quarter 
So—ions having in 1.837, under 50 Geo. III.

1. and 4 Geo. IV. C. 10, laid out a road 
across this south half in lieu of the original 
allowance ; and he sued defendant for having 
«IcMPi.ved a fence which plaintiff had recently 
erected across the original allowance for road 
»t ns point of intersection with the cross
roads Held, affirming the judgment appealed 
from (3 Ont. App. It. 175). that from 30 Viet. 
(Ont. i c. 48, and the preceding Municipal 
Acts, it is apparent that where the original 
allowance in lieu of which a new road had 
bc*>n opened, lay between lands owned by 
different persons, as the road in question does, 
the owner of the land appropriated for the 
new road had no claim whatever to the ori
ginal allowance further than to receive a con
veyance from the municipality of a part only, 
and that only in case the municipality, in its

discretion, should be of opinion that the ori
ginal allowance was useless to the public, in 
which case the municipality would have to 
express that opinion by a by-law passed for 
closing the original allowance. The plain
tiff, therefore, must fail, for there never was 
any person entitled to call for a conveyance 
of the road in question, and the municipality 
had never pronounced it to be useless to the 
public.—2. The road in question lay along the 
whole length of the defendant’s lot. and there
fore came within s. 422 of 36 Viet. c. 48 
(Ont.), and the municipality could not close 
it or deprive the defendant of the peculiar 
benefit he might derive from it ns a highway 
adjoining his lands within that section, and 
perhaps, also, s. 373. which provides for com
pensation for any damage to owners of pro
perty Injuriously affected.—3. Further, the 
proper conclusion from the evidence was that 
the road established under the authority of 
the Quarter Sessions was not a road laid out 
in lieu of the original road allowance, but a 
wholly independent road. Cameron v. Wait, 
7th May, 1879; Cass. Dig. (2 cd.) 332.

34. 7'itlc to land — Middle of roadway — 
Quebec Xorth Shore Turnpike Road trustees 
—Petitory action — Possession by trustees— 
User by public—Expropriation—36 Geo. III. 
c. 9—4 Yiet. c. 17—18 Viet. e. 1D0. s. !,!
( Q. 11—The trustees of a turnpike road, from 
Quebec to Saut-a-la-Puce, instituted the suit 
to rectify an encroachment upon the road, 
alleging: ‘‘that in June, 1880, or about that 
time, defendant illegally and without any 
right whatsoever, unjustly took possession of 
a part of the property belonging to plaintiffs, 
to wit : of a part of the road, about 20 feet by 
6 feet in depth, situate in the parish of 
Chftteau Richer on the north side of said 
road, opposite a lot of land belonging to and 
possessed by defendant. . . . That de
fendant dug deeply in and under the road and 
erected and built on the said piece of land a 
building or cellar, and committed other acts 
and encroachments, which he hail no right to 
commit, thereby decreasing the legal width of 
the road by at least 5 feet.”—The time limited 
for action en démolition being expired, plain
tiffs asked to he declared proprietors in pos
session of said road and to have the said build
ing or cellar removed in the ordinary course 
of law.—Pleas :—( 1 ) general issue. (21 
peremptory exception that the part of the said 
road which ran through his land was a por
tion of said land : that he acquired said land 
at sheriff’s sale ; that he was owner of the 
land on each side of the road, which in the 
said place was bounded on the north by a 
ditch and on the south by a fence, and that 
the building of the said cellar in no way en
croached upon the road in question.—The 
road was put under control of the trustees 
by 10 Viet. c. 235, s. 5, s.-s. 9. in 1853. The 
width of main roads or the King’s highways 
was regulated then by 36 Geo. III. c. 9. s. 2, at 
30 feet (French measure) between 2 ditches, 
each 3 feet wide, and of sufficient depth to 
drain off the water, and where the said high
ways were not already 30 feet wide, the 
Grand l oyer, if he thought it necessary and 
practicable, should cause them to be widened 
by the person hound to repair the same.— 
The trust ordinance. 4 Viet. c. 17. s. 3, vest
ed the trustees with all powers which were 
vested in Grand Voyers or municipal councils 
by 30 Geo. III. e. 9, and by ordinance, 4 
Viet. c. 4. ss. 37 and 45; 8 Viet. c. 40. ss. 
28 and 30; 10 & 11 Viet. c. 7. ss. 33 and 39. 
and enacted that the trustees, in the manner
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which they deem fit, might cause the said 
roads, and the bridges thereupon, to be im
proved and widened, repaired and made anew, 
and might, for the purposes aforesaid, or any 
of them, by themselves, their agents and ser
vants, go into and enter upon, and take any 
land or real property.—In support of their 
contention that the road should be .'US feet, 
wide (French measure) the ditches forming 
part of the road, appellants cited 18 Viet. c. 
UK), s. 41, as to the width of highways, and 
argued that this Act must have been based 
on the general custom which had existed up 
to that time of making all front roads SUS 
feet wide (French measure).—In 1854 ap
pellants macadamized the road and made the 
ditch on the north side, thereby fixing, them
selves, the limit of the road ; and the evi
dence shewed they placed it there because 
there is on the north side of the road a hill 
which terminates at the ditch, and at the dis
tance of one foot, and one foot nine inches 
from the edge of the ditch, in front of the cel
lar. the ground is four feet some inches higher 
than the level of the road, therefore it was 
not possible to pass there, or to make a ditch 
to drain the road.—The appellants made the 
ditch at the foot of the hill, the only place 
where it was practicable to make it : and they 
thereby left beyond the ditch and consequent
ly beyond the road the ground they claimed 
ns forming part of the road. The south side 
of the road was bounded by a fence, and be
tween the fence and the north-east side of 
the ditch there was a width of .‘10 feet, and 
from the edge of the north-east side of the 
ditch to that of the corner of the cellar, there 
was a width of one foot nine inches : at the 
north corner the width was nine inches less. 
—The action was maintained in the Superior 
Court and the Queen’s Bench reversed the 
judgment (3 Dor. Q. B. 05.)—On appeal the 
trustees claimed that : 1st. They had a right 
to bring the action : 2ndly. The road in ques
tion should be 38 feet 3 inches (equal to 30 
feet French measure) wide at least ; and Ordly. 
Respondent had decreased the legal width of 
the road by at least 5 feet, which lie was 
bound to restore to the appellants.—Held, per 
Ritchie, C.J., and Fournier and Henry, J.T., 
that the road was an ancient road which was 
not of the width of 30 feet (French measure) 
when the appellants received control of it: 
that the law clearly recognized such roads, 
and contemplated that the (Iraml l oyer, if lie 
should think it necessary and practicable, 
should cause such roads to he widened, and 
this lie had never done as regard this road : 
that the appellants, in 1854. appear to have 
taken the road in the state it then was, and 
never to have exercised the power of widening 
it given them by 4 Viet. c. 17, upon paying 
an indemnity to the proprietor: and that whe
ther or not the road was the legal width the 
appellants had no right to any ground beyond 
what formed part of the road, and served as 
such fo the use of the public and for the 
ditches, if any, and therefore could not claim 
the ground beyond the ditch on the north aide 
of the road which could not be. and never 
was. used by the public, and never formed 
part of the road.—Per Strong and Henry, J.T., 
that the property of the road was vested in 
the Crown, and the effect of the statutes was 
not to take the property out of the Crown and 
vest it in the trustees, but to make them cus
todians of the road and the tolls for the 
benefit of the bondholders and the public. 
The appellants failed to shew either title or 
possession, and the action therefore failed.— 
Appeal dismissed with costs. (Gwyune, J.,

dissenting.) Quebec Xorth Shore Turnpike 
Itoad Trustees v. Vczina, 8th March, 188); 
Cass. Dig. (2 ed.) 758.

35. Title to land — Legal warrant g—Tv - 
script ion — Plan of subdivision — Chang- 
street line — Accession—Troubles de droit 
Eviction. •

See Warranty, 7.

And see Nos. 28-31, ante.

10. Tolls.

! 3)5. Itoad Companies Act—Special chaiii
i —Maintenance of road—Collection of tolls

I n mu- lorn.

Sec Tolls, 3.

| 37. Constitutional late — Administration of
I Yukon—franchise over Dominion lands.

Sec Constitutional Law, 78.

HIRE OF PERSONAL SERVICES.

Appointment of officers — Summary dis
missal- -Libellous resolution—5.1 I 'let. <. ?:t, 
«• ?y (Q.)

See Master and Servant, 10.

HIRE RECEIPT.

I 1. Trior agreement—Subsequently ae<iuiml 
j goods—fraud on creditors.

Sec Chattel Mortgage, 17.

| 2. Real and personal property—hnmorrahu <
I by destination — Moveables incorporated with 
I freehold—Sevcranoc from realty—Contrai t 
J Resolutory rendition—Conditional sab Hy

pothecary creditor l npaid vcndoi.in/, don, toss, mi, mu c. c.
Sec Contract, 00.

HOMESTEAD.

See Title to Land.

HOUSE OF COMMONS.

Constitutional law—Construction of II -V. 
.4. Acts—Representation of provinces in //«»n« 
of Commons — Aggregate population of Can
ada.]—In determining the number of repre
sentatives to which Ontario. Nova Sn> ia ami 
New Brunswick are respectively cut it h i after 
each decennial census, the words “ arm-gate 
population of Canada ” in s.-s. 4 of s. "d of 
the B. N. A. Act, 1807, mean the whole popu
lation of Canada including that of provinces 
which have been admitted subsequent I , to the 
passing of that Act. The special terms on 
which the Province of Prince Edward Island 
was admitted into the Dominion do not ex
cept that province from the general operation 
of the clauses of the B. N. A. Act, 18il7. i's 
to representation in the House of Commons 
as above stated. In rc Representation in the
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House of Commons of Canada, xxxiii., 475; 1 
In re Representation of P. R. Island in llousc 1 
of Commons of Canada, xxxiii., 504.

And see Election Law—Hansard.

HUSBAND AND WIFE.

1. Community—Assets—Second community j 
- Transfer to descendants—Edit de secondes ; 
«on», l.iGO—A rts. 27.9. 2*2 and 2.SJ C. de /».— 
Arts. 1760, 1265 and 77} C. C. — Costs —
<lirical error- Amendment after hearing.']-— 
On tin* 17th February, 1841. 0. and wife 
(non-in-law and daughter of S. N. and I’.), 
acknowledged by deed that they were indebted 
to S. X., widow of I*., in $140, duo to her Into 
husband, and also in an annual lifo-ront, in 
consideration of real estate given to them pre
viously by P. and S. X., by deed of gift, 10th 
February, IS.'to. On 10th February, 1841, the 
wiilmv married J. It. L. On the 21st Janu
ary, 1870, J. It. L. and his wife. S. X.. trans
ferred to P. L. (grandson of J. It. L.), all 
the arrears of life-rent due by C. and his wife 
us well as the $140 obligation.—In an action 
by P. L. against C. and his wife, to recover 
'Jii years of life-rent, and the amount of the 
obligation :—Reid. 1. Affirming the judgment 
appealed from, that the arrears of the life-rent 
which accrued during the second marriage of 
S. N. belonged to the community between her 
and her second husband : that the husband, 
us head of the community, could legally dis
pose of his share, viz., one-half of said arrears, 
in favour ni" bis grandson, but the transfer, as 
to ilie other half belonging to his wife, was 
null, ns S. X. could not transfer to any of her 
husband's descendants, who are, in such a 
case, interposed to secure directly to the hus
band a benefit which cannot be conferred upon 
him directly.—Held, reversing the judgment 
appealed from, that although the $140 formed 
part of the first community, yet the half be
longing to S. X. at the time of her second 
marriage formed part of the second com- 
nnmity. and her husband, .1. It. I a. could 
legally dispose of his share, viz., $35 in favour 
of his grandson, the transfer of the balance, 
$105. being null and void.—In this Case the 
Parties look separate appeals to the Supreme 
Court, and the respondents having succeeded 
in getting the judgment reversed on one point 
and confirmed on another, were allowed costs 
of a cross-appeal.—Plaintiff's declaration al
leged that the arrears of rent claimed were 
due in virtue of a deed of cession, dated 10th 
February, 1828. In the Superior Court, after 
hearing, a motion was made by plaintiff to 
discharge the délibéré as it was discovered at 
the argument that a clerical error, serious to 
I he interests of the plaintiff, had inadvertently 
occurred in an authentic document, invoked in 
support of his action, ns to the date of a 
donation upon which it was mainly based ; 
and ns such error could not easily he remedied 
by referring to the notarial minute, this mo
tion was granted. A second motion was 
made by the plaintiff en reprise d'instance, to 
amend the declaration by adding : " That the 
date of the constitution of the rent above men
tioned was erroneously mentioned in the deed 
of transfer above related as being made by 
and in virtue of the contract of marriage of 

«Su A dated the 7th February, 1828. 
lhnt the said const it ufed rent is made by 

a deed of the 10th February, 1830, as it ap
pears from au authentic copy of said deed

forming part of exhibit number one of the 
plaintiff in this cause, and that the intention 
of the parties to the said deed of transfer at 
the time of the execution thereof was to trans
fer the arrears of rent constituted by the said 
defendant on the 10th February, 1830. The 
said rent being the only one due by the said 
A. ('., to the said S. N.” Relit, affirming the 
judgments of the courts below, that the error 
in the transfer, as to the date of the deed 
under which the life-rent was due, was a mere 
clerical error ; that there was no other life- 
rent to which the transfer could apply but the 
one in question, and that the claim was suffi
ciently identified by the description of the 
deeds and the date of their registration, under 
the special allegations of the plaintiff and the 
evidence adduced. Pilon v. Hrunct, v., 318.

2. Practice in y ora Scotia — Improper 
joinder—Abatement—Amendment of record.] 
—Under the practice in Nova Scotia, where 
the wife is improperly joined ns co-plaintiff 
with the husband, the suit does not abate, but 
tlw wife's name must be struck out of the 
record. Caldwell v. Stadacona Eire and Life 
Ins. Co.. 12th January, 1883 ; xi., 212.

3. Wife's separate estate—Sale by wife to 
secure debt due by husband—Simulated deeds 
—Art. l.iOl C. ('.]—Where the sale of real 
estate by the wife, separate as to property, to 
her husband's creditor is shewn to have been 
intended to operate as a security only for the 
payment of her husband's debts, such sale will 
be set aside as a contravention of art. 1301 
U. C.—Per Strong. J.. dissenting. The trial 
judge's finding in the present suit that the 
deeds of sale were not simulated, should^ be 
affirmed. Klock v. Chamberlain, xv., 325.

4. 26 (Jco. III., e. 11 (X. It.)—Statute of 
Distributions—Statute of Frauds—Restora
tion of former law- Intestate estate Feme 
covcrte—Husband's right to residue—Xext of 
kin.)—20 Geo. III. c. 11. ss. 14. 17 «X B.l. 
re-enacted 22 & 23 Car. II. c. 10 (Statute of 
Distributions) as explained by 21) Car. II. c. 
3, s. 25 ( Statute of Frauds), which provided 
that nothing in the former Act should l>e con
strued to extend to estates of femes covcrtes 
dying intestate, but that their husbands should 
enjoy their personal estates as theretofore.—• 
When the statutes were revised in 1854 the 
Act 20 Geo. III. c. 11, was re-enacted, but 
s. 17, corresponding to s. 25 of the Statute of 
Frauds, was omitted. In the administration 
of the estate of a feme, covcrte her next of kin 
claimed the personalty on the ground that the 
husband’s rights were swept away by this 
omission. Reid, that the personal property 
passed to the husband and not to the next of 
kin of the wife.—Per Strong, J. The repeal 
by K. S. X. B. of 20 Geo. III. <?. 11. passed in 
the affirmance of the Imperial Acts, operated

‘ to restore s. 25 of the Statute of Frauds as 
part of the common law of New Brunswick.—- 
Per Gwynne, J. When a colonial legislature 
re-enacts an Imperial Act it enacts it as in
terpreted by the Imperial courts, and a fortiori 
by other Imperial Acts. Hence, when the 
English Statute of Distributions was re
enacted by 20 Geo. 111. c. 11 (X B.). it was 
not necessary to enact the interpreting section 
of the Statute of Frauds, and its omission in 
the Revised Statutes did not affect the con
struction to be put upon the whole Act. 
Reid, per Ritchie. C.J.. Fournier. Gw.vnne and 
Patterson, JJ., that the Married Woman's 
Property Act (C. S. X. B. c. 721, which ex-

■ empts separate property of a married woman
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from liability for her husband’s debts and 
prohibits any dealing with it without her con
sent, only suspends the husband's right in the 
property during coverture, and on the death 
of the wife lie takes the personnl property as 
lie would if the Act had never been passed.—■ 
The Supreme Court (N.B.) while deciding 
against the next of kin on his claim to the 
residue of the estate of a feme covertr. direct
ed that his costs should be paid out of the 
estate. On appeal the decree was varied by 
striking out such direction. Lamb v. Cleve
land, xix., 78.

5. Married woman—Community—Personal 
injuries—Right of action—Pleading—Excep
tion à la forme—Arts. 1). lUi. 119 C. C. P. 
(Old Text.) ■— Appeal—Questions of proce
dure.]—The right of action for damages for 
personal injuries sustained by a married wo
man, commune en biens, belongs exclusively 
to her husband and she cannot sue for the re
covery of such damages in her own name, even 
with the authorization of her husband.— 
Where it appears upon the face of the writ 
of summons and statement of claim that the 
plaintiff has no right of action, it is not neces
sary that objection should he taken by excep
tion à la forme. Absolute want of legal right 
of action may be invoked by a defendant at 
any stage of a suit. Judgment of the Court 
of Queen’s Bench. 3 Q. I\ R. 1. overruled on 
the motifs, hut affirmed in its result. McFar- 
ren v. Montreal Park and Island Ry. Co., 
XXX., 410.

0. Community—Continuation of community 
—Inventory—Procès-verbal de carence—Tri
partite community.]—At the time of the dis
solution of community by the death of one of 
the consorts in 184.1. the common assets con
sisted of bare necessaries of small value and 
exempt from seizure. There was no inven
tory or procès-verbal de carence made and sub
sequently the survivor contracted a second 
marriage. In an action by a child of fhe first 
marriage claiming a share in continuation of 
community :—Held, that there was no neces
sity for an inventory of property of such in
significant value and that failure to make an 
inventory or procès-verbal de carence did not. 
under the circumstances, effect a continuation 
of community. King v. McHcndry, xxx., 450.

7. Husband and wife — Separate property 
of wife — Married Woman's Property Acts 
(X. .S'.)—Action by wife against husband.]— 
Under the Married Woman’s Property Acts 
of Nova Scotia, a promissory note indorsed to 
the maker's wife can he sued on by the latter 
againsMier husband. Michaels v. Michaels,

Judgment appealed from (33 N. S. Rep. 1) 
reversed.

8. Husband and wife—Judicial separation 
as to property — Debts incurred by husband 
before dissolution of community—Obligation 
by wife — Art. 1301 C. C.—Nullity — Publie 
policy.]— On appeal the Supreme Court af
firmed the judgment of the Court of Review, 
at Montreal (<i Rev. de Jur. 13). by which 
the female defendant was relieved from lia
bility under a deed to which she had become 
n party for the purpose of guaranteeing 
claims against her husband. The question at 
issue was the validity of a deed of dation en 
paiement to which both husband and wife 
were parties, executed after dissolution of the 
community and acceptance of the same by the 
wife. Bastion v. Filiatrault, xxxi., 129!

9. Sale of land to married woman—Author 
isation of husband—Propre dc com mu nuuh 
Action petitoiro— Prescription - .1 rt.
C. C. |—Quwrc, Is a deed of sale of lands in 
Quebec to a married woman without the au
thorization of her husband, sufficient to sun 
port a petitory action, or to serve as tin* 
ground for a prescription by HI years’ po-M 
a ion 7 Would it Is* null for defect of form'.' 
Chalifour v. Parent, xxxi., 224.

10. Opposition to seizure of real estate 
Renunciation of community — Possession m

See Title to Land, 75.

11. Community — Succession of deceased 
wife — Liquidation of husband’s estate—lh 
posits in bank—Right of action.

See Principal and Agent, 20.

12. Insurable interest in wife's property 
Tenant for life—Tenancy by the courtesy 
Practice in Nova Scotia—Striking out ninr 
of wife joined as co-plaintiff.

, See Insurance, Life, 82.

13. Declaration in acte dc marriage—Resi
dence—Sépara te esta tc—Comm unity.

See Domicile, 1.

14. Transfer of policy — Authorization of 
husband—Art. 183 C. C.

See Insurance, Life, 3.

15. Power of attorney—Prohibitory provi
sions „f will- -Evidenoi Commission fot

Sec Executors and Administrators, (!.

10. Married woman’s property — Srpnrah 
estate—Contract by married woman '<;>*' 
rate property exigible—C. S. I'. (’. e. 7.1 .1.7 
Viet. e. Hi (O.)-R. S. (). (1871) cc. Hi and 
127—47 Viet. e. 19 (Ü.)

See Debtor and Creditor, 54.

17. Deed to wife by husband—Assent

See Title to Land, 83.

18. Partnership—Dissolution—Married wo
man—Benefit conferred on wife during mar
riage—Contestation—Priority of claim».

See Partnership, 39.

19. Don mutuel — Property excluded >. 
(/visition after marriage — Résiliation for 
value—Right of wife to possession.

See Married Woman, 2.

20. Government of Qucbco—Retired official 
—Interest of wife in pension—Commutation.

See Pension de Retraite.

21. Purchase of land by wife — Resale 
arnishee of purchase money on — Debt of 
usband—Statute of Elisabeth—Hindi ring or

delaying creditors.
Sec Practice and Procedure. 00.

22. Constitutional law — Marital rights— 
Married woman—Separate estate—Jurisdic
tion of N. W. Territorial Legislature—Statute 
—Interpretation of—40 Viet. c. 7. s. I and 
amendments—R. S. C. c. 50—N. W. Ter. Ord. 
No. lfi of 1889.

Sec Married Woman, 3.
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23. Title to goods—Execution against hus
band—Replevin—Justification by writ.

See Sheriff, 7.

24. Immoral contract — Trust — Lien for 
costs Evidence—Husband and wife.

See Contract, 1(12.

25. Action—Séparation de corps — Money 
demand'—Supreme Court Act—Jurisdiction.

See Appeal, 90.

2(5. Criminal law — Procedure at trial — 
' 'tiiada Evidence Act, 1M)J — Husband and 
irife as competent witnesses — “ Communica
tions “ -Privilege—Construction of statute—- 
Directions given by legal adviser.

Sec Criminal Law, 25.

And tee Married Woman.

HYPOTHEC.

Church notes—Charge on lands—Appellate 
jurisdiction.

See Appeal, 21.

And see Lien—Mortgage—Privileges and 
Hypothecs.

ICE.

1. ycgligence — Accumulation of ice—Re
pair of street—Defective sidewalk.

See Municipal Corporation, 142.

2. y cgligence—Snow and ice on sidcxcalk— 
By-law—Construction of statute.

Sec Municipal Corporation, 144.

3. y cgligence—Maintenance of streets—Ac
cumulation of ice and snow.

Sec Municipal Corporation, 145.

4. "Navigable waters — Harvesting ice— 
Trespass on water lots.

Sec Rivers and Streams, 5.

IMMOVEABLE PROPERTY.

1. Vendor and purchaser—Unpaid vendor— 
1 '"‘difional sale—Suspensive condition—Movc- 
'ilile* incorporated with freehold—Immoveables 
w destination — Hypothecary charges—Arts.

i t seq. C. C.]—A suspensive condition in 
an ncr,'I'm,.nt for (lie sale of moveables, where
by. uni il 11io whole of the price shall have 
wn paid, the property in the thing sold is 
reservoil to the vendor, is a valid condition— 
In order to give moveable property the char
acter of immoveables by destination, it is neces
sary that tlm person incorporating the move
ables with (ho immoveables should be. at the 
time, owner both of the moveables and of the 
real property with which they are so Incor
porated v. Behind (2(5 Cnn. S. C. It.
fl® • and EUiatrault v. <loldie (Q. R. 2 Q. It.

distinguished.—Decision appealed from 
•Q. R. 5 Q. B. 125) affirmed, Girouard, J., 
Dissenting. Banque d’Hochelaga v. Walcrous 
tnymo Works Co., xxvii., 40(5.

2. Mortgage, construction of — Trade fix
tures— Chattels — 'Tools ami machinery of a 
“poing concern ”—Constructive annexation— 
Mortgagor and mortgagee.J—The purposes to 
which premises have lieen applied should he 
regarded iti deciding what may have been the 
object of the annexation of moveable articles 
in permanent structures with a view of ascer
taining whether or not they thereby became 
fixtures incorporated with the freehold, and 
where articles have been only slightly affixed 
but in a manner appropriate to their use and 
shewing an intention of permanently affixing 
them with I lie object of enhancing tin* value 
of mortgaged premises or of improving their 
usefulness for the purposes to which they have 
been applied, there would be sufficient ground,

.in a dispute between a mortgagor and his 
mortgagee, for concluding that both as to the 
degree and object of the annexation, they be
came part of the realty. Ilaggart v. Town 
of Brampton, xxvili., 174.

3. Sale of moveables — Destination—Rail
way stock — Priority of mortgage — Unpaid

See Lien, 3.

4. Property, real and personal—Immoveables 
by destination—-Moveables incorporated with 
freehold—Severance from realty—Contract— 
Resolutory condition-—Conditional sale- Hy
pothecary creditor —• Unpaid vendor — Arts. 
JVJ, JDll, 20&I. 20SÔ, 20X11, C. C.

Sec Contract, (111.

5. Gas pipes—Title to portion of highway 
—Fixtures— Legistaiivo grant.

Sec Assessment and Taxes, 13.

INCIDENTAL DEMAND

Evidence — Defendant's hooks — Supple
mental demand—Reference of accounts.

Sec Contract, 11.

INDIAN AFFAIRS

Treaties with Indians — Contingent annu
ities—B. V. .4. Art (ISO 7i s. IU-Debts of 
late Province of Canada—Res judicata. |—The 
award complained of by the Province of Que
bec determined that certain payments made by 
the Dominion of Canada in virtue of the 
Huron and Superior Treaties witli the Ojibe- 
way Indians for arrears of augmented annu
ities with interest, from 1867 t" 1878. and for
increased annuities in excess of the fixed an
nuities with interest paid subsequently should 
he taken into account and included in the debt 
of tlie late Province of Canada mentioned in 
s. 112 of the British North America Act. 18(57. 
Held, affirming the decision of the arbitrators, 
that the question of these contingent annuities 
had been considered and divided by Her Ma
jesty’s Privy Council in the case of Attorney- 
General of Canada v. Attorney-General of 
Ontario ( f 18971 A. C. 199), and that the 
payments so made by the Dominion were re
coverable from the Provinces of Ontario and 
Quebec conjointly in the same manner ns the 
original annuities. Province of Quebec v. 
Dominion of Canada; In re Indian Claims, 
XXX., 151.
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INDIAN LANDS.

1. Treaty A'o. 3—North-Went Angle—Vest- 
in y of title—Occupancy—Lands reserved for 
Indians—B. A'. A. A et, s. lit. s.-s. 24—s. !)2, 
s.-s. 5—»«. It)!), 7/7.]—Tlii* lands within the 
boundary of Ontario in which tin* claims or 
rights of occupancy of the Indians were sur
rendered or became extinguished by the Do
minion Treaty of 187."$, known as the North- 
West Angle Treaty. No. a, form part of the 
public domain of Ontario and are public lands 
belonging to Ontario by virtue of the provi
sions of the British North America Act, 1867. 
—Only lands specifically set apart and re
served for the use of the Indians are " lands 
reserved for Indians" within the meaning of s. 
01. item 24 of the British North America Act 
I I8ti7t, Strong and Uwynne, .1.1., dissenting. 
St. Catharines Milling and Lumber Co. v. The

I Judgment affirmed by the Privy Council 
(14 App. Cases 4U. ) J —See also Church v. 
I eu ton (5 Can. S. C. it. 239; 28 V. C. C. P. 
384 ; 4 Ont. App. It. 15». Col. 157, ante.)

2. Surrender — Crown lands — Sale and 
grunt by letters patent—'luxation—Sale for

See AS.SK8MME.NT AND TAXES, 37.

3. Constitutional question — Legislative 
jurisdiction—Appeal per saltum.

See Appeal, 330.

4. Treaties with Indians—Surrender of In
dian rights — Mines and minerals — Crown 
yrunt — Constitutional law — 43 \ ict. c. 2d 
(Ü.)

See Title to Lands, 141.

INDIAN TREATIES

Constitutional law—Province of Canada— 
Surrender of Indian lunds — Annuity to In
dians—Revenue from Indian lands—Increase 
of annuity — Charge upon lands — British 
.\orth America Act, J8U7, s. Wit.

Sec Constitutional Law, 4. ,

INDICTMENT.

See Criminal Law.

INFANT.

Negligence of servant—Contributory negli
gence.]—The doctrine of contributory negli
gence does not apply to an infant of tender 
age. Gardner v. Grace (1 F. & F. 350 ) fol
lowed.—Judgment appealed from (33 N. B. 
Rep. 01 > affirmed. Merritt v. Ucpcnstal, 
xxv., 150.

And see Minority—Tutorship.

INJUNCTION.

1. Illegal assessment — Remedy against 
levy.]—Injunction is a proper remedy against 
an attempt to levy an illegal tax. Central 
Vermont lty. Co. v. Town of St. Johns, xiv., 
288.

f 2. 41 Viet. c. 14, 8. 4 (Qua.)—Dam a y. i— 
Probuble cause—Lxtra expenses.]—Where a 

! registered shareholder of a company, tuning 
the annual reports of the company misleading, 
applies after notice for a writ of injunct: n i , 
restrain the company from paying a 
and upon such application the company <!0 
not deny even generally the statements -md 

; charges contained in the plaintiff's ath-lm i 
and petition, there is sufficient probable < atise 
for the issue of such writ ; and consequent I v, 
the defendant, who upon the merits ha- u, - 
ceedetl in getting the injunction dissolved, has 
no right of action for damages resulting in,a, 
the issue of the injunction. Montreal M.
Co. v. Ritchie, xvi., (122.

3. Ex parte order — Interim injunct inn - 
Order dissolving — Appeal—'Trespass In 
sion on merits.)—In an action of trespass ami 
for an injunction to restrain the defendants 
from proceeding with the digging of trenel.es 
and laying of pipes, an ex parte restraining 
order was granted without notice to the 
fendant, on the affidavit of the plaintiff alone. 
On motion to set aside this order, an order 
passed dissolving the injunction which was 
affirmed by the Supreme Court of Nova Scotia 
in banco.—On appeal to the Supreme < mm 
of Canada, //- /-/. -m the merits, tuaf i
of the Supreme Court of Nova Scotia - nld 
not be interfered with. — Appeal di>u>svil 
with costs. Kearney v. Diet,son, ( a- |ijg, 
(2 ed.) 431; Cass. 8. C. 1'rac. (2 ed.i 31.

4. Municipal corporation — Waterworks— 
Extension of works—Repairs—By-law Ri so
lution—Agreement in writing—Highways niid 
streets — R. S. (J. art. 44S3 — lrf. 7(1.0 (-n 
C. C. J\]—By a resolution of the council of 
the Town of Chicoutimi, on Dili October, is:*".

j based upon an application previously made h.v 
i him. !.. obtained permission t*> construct 
' waterworks in the town and to lay the neo— 

sary pipes in the streets wherever lie thought 
: proper, taking his water supply from the Hiver 
I Chicoutimi, at whatever point might be con

venient for his purposes, upon condition that 
| the works should be commenced within a cer

tain time and completed in the year 1832. lie 
constructed a system of waterworks, ami ha*l 
it in operation within the time prescribed, Imt 
the system proving insufficient, a n.mvnnv 
was formed in 1895 under the provisions of 
R. S. Q. art. 4485, and given authority by 
by-law to furnish a proper water supply to 
the town, whereupon L. attempted 1

| his system, to alter the position of the pipes.
to construct a reservoir and to make new ex*

I cavations in the streets for these purposes, 
without receiving any further authority from 
the council. Held. (Gxvynne, J.. dissenting*, 
reversing the judgment appealed from (Q. is. 
5 Q. B. 542), that these were not merely 
necessary repairs, but new works, actually 
part of the system required to be completed 
during the 1892, and which after that date 
could not be proceeded with except upon fur 
i her permission obtained in the usual nanner 
from the council of the town. Held, further, 
that the resolution and the application upon 
Which it was founded constituted ;* vontraet 
in writing " and a “written agreement" 
within the meaning of art. 1033 (</* of the 
Code of Civil Procedure of Lower Canada, 
and violation of its conditions was a sufficient 
ground for Injunction to restrain the con
struction of the new works. Ville de Chicou
timi v. Légaré, xxvii., 329.
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3. Trade-mark—Infringement—Une of cor
porate name—Fraud and deceit — Evidence.] 

The plaintiffs, incorporated in the United 
States of America, have done business there 
and in Canada manufacturing and dealing in 
indin rubber boots and shoes under the name 
of “The Boston Rubber Shoe Company," hav
ing a trade line of their manufactures marked 
with the impression of their corporate name, 
used ns a trade-mark, known as “ Bostons.” 
which had acquired a favourable reputation. 
This trade-mark was registered in Canada, in 
1S97. The defendants were incorporated in 
i anada. in 1890, by the name of "The Boston 
Rubber Company of Montreal." and manufac
tured and dealt in similar goods to those manu
factured and sold by the plaintiffs, on one 
grade of which was impressed the defendants' 
corporate name, these goods being referred to 
in their price lists, catalogues and advertise
ments as “ Bostons,” and the Company’s name 
fre.|uently mentioned therein as the “Boston 
Rubber Company” without the addition 
“Montreal.” In an action to restrain defend
ants from the use of such mark or any similar 
mark on the goods in question, as an infringe
ment on the plaintiffs' registered trade-mark; 
lh Id, reversing the judgment appealed from 
(7 Kx. C. It. 1871, that under the circum
stances, defendants' use of their corporate 
name in the manner described was a fraudu
lent infringement of plaintiffs’ registered 
trademark calculated to deceive the public 
and so to obtain sales of their own goods as 
if they were plaintiffs' manufactures, and. 
consequently, that the plaintiffs were entitled 
to an injunction restraining the defendants 
from using their corporate name as a mark on 
their goods manufactured in Canada, Boston 
Rubber Shoe Co. v. llonton Rubber Co. of 
Montreal, xxxii., 313.

f‘> Assessment roll—Sale of landh for taxen 
—Appropriate remedy—Art. 10.il C. C. P.— 
Prohibition.

See Assessment and Taxes, 19.

7. Pollution of stream — Tannery — Long

See Nuisance, 1.

8. Ejectment—Waste—Hill in chancery— 
Jurisdiction—R. S. (). (7877) c. AO, s. 87— 
M l iet. e. 23 (Ont.)

Sec Title to Land, 09.

^9. Matter in controversy—Bornage—Juris-

Scc Appeal, 40.

10. Toll-bridge franchise — Interference— 
Free bridge.

See Tolls, 2.

11. Collection of tolls — Road company — 
Maintenance of road—R. 8. Ü. (7887) c. 159 
—HJ I ict. c. 42 (Out.).

Sec Tolls, 3.

12. Malice — Injunction abandoned — .4c- 
110» for damages—Demurrer.

See Pleading, 3.

. 13. Order of Court of Appeal — Quashing 
interim injunction — Final judgment — Ap
pellate jurisdiction of Supreme Court.

See Appeal, 188.

14. Appeals from Ontario — Jurisdiction— 
Ditches and watercourses — Title to land— 
60 d 61 Viet. c. 34, s. 7 (a) (I).)

See Appeal. 83.

13. Patent of invention — Combination of 
known devices—Novelty—New result — In
fringement.

See Patent ok Invention, 13.

INLAND REVENUE

Illegal distilleries — Penalties — Vicc-Ad- 
n irait y < 'ourts—Jurisdiet ion.

See Constitutional Law, 18.

And sec Duties—Liquor Laws.

INSOLVENCY

1. Appeals, 1-3.
2. Assignments. 4-8.
3. Composition and Discharge. 9-10.
4. Fraudulent Conveyances. 11-20.
5. Fraudulent Preferences, 21-3(1.
6. Legislative Jurisdiction, 37-40.
7. Malicious Proceedings. 41-42.
8. Notice to Creditors. 43.
9. Priority and Privileges, 44-47.

10. Sale of Assets. 48-31.
11. Shareholder’s Liability, 52.

1. Appeals.

1. Claim under Insolvent Act of 1315 —
Final judgment — Right of appeal — 40 Viet, 
c. 41. & (77.)

Sec Appeal, 281.

2. Report of collocation—Contestation — 
Appeal — Amount in controversy — Pecuni
ary interest of appellant—Arts. 746, 7.j7, C. 
0. P.

See Appeal, 08.

3. Appeal — Jurisdiction — Secretion — 
Contrainte par corps.

See Appeal. 93.

2. Assignments.

4. Assignment by non-trader — Action by 
assignee - Pleading — Insolvent .let of 7875 
—Onus of proof.]—In an action by an as
signee as the assignee of an insolvent under 
the Insolvent Act of 1873 it is upon the plain
tiff to prove the issue raised by a plea tra
versing his allegation of his Capacity as as
signee under the Act. and to shew that the 
assignor was a trailer within the meaning of 
the statute entitled to make an assignment 
under the provisions thereof. ( See 2 ltuss. & 
Geld. 90.1 Creighton v. Chit tick, vii., 348.

5. Fraudulent preference—Assignment for 
benefit of creditors — Power to sell on credit 
—77. S. O. e. IIS. s. 2.J—An assignment for 
benefit, of creditors provided that the assignee
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could sell, by auction or private contract, 
a whole or in portions, for cash or on credit, 
and generally on such terms and in such 
manner as he should deem best or suitable, 
all the proiierty thereby assigned to him. 
No fraudulent intention of defeating or de
laying creditors was shewn. Held, affirming 
the judgment appealed from (8 Ont. App. It. 
402), that the authority to sell upon credit 
did not, per se, invalidate the deed nor could 
it on that account lie impeached as a fraudu
lent preference within the Act. It. S. O. c. 
118. s. 2. Slater v. Uadenaeh, x., 296.

6. Defaulting assignee — Insolvent Act of 
1875, 8». 28, 29, SO—Sureties. ]—Where an of
ficial assignee under the Insolvent Act of 
I*""» has taken possession of an insolvent 
estate in that capacity, and subsequently the 
creditors have, by a resolution passed at a 
meeting of the creditors, continued him as as
signee to the estate without exacting any fur
ther security, and while acting as such as
signee he makes default to account for moneys 
of the estate, the creditors have recourse upon 
the bond given for the due performance of 
bis duties as official assignee. Lctourneux v. 
Dunsereau, xii., 307.

7. Assignment for benefit of creditors—Ar- 
cidentul omission from schedule—It. S. tt. 
(1877), c. 118, s. 2.]—An insolvent made an 
assignment for the benefit of his creditors, 
for the purpose* of satisfying, without prefer
ence or priority, all creditors, and the trust 
declared was: 1. To pay in full the debts of 
the several persons or lirms named in a sche
dule to said deed, or, if not sufficient to pay 
the same in full, to divide the assets of the in
solvent estate pro rata among such scheduled 
creditors, and : 2. To pay the surplus, if any, 
to the said insolvent. It appeared that there 
was a small creditor of the insolvent whose 
name was not on said schedule.—Held, per 
ltitchic*. C.J.. and Fournier and Taschereau, 
J.J., reversing the judgment npiiealed from 
flu Ont. App. U. 4051. Henry. ,1., dissent
ing. that the consideration for the deed ns 
expressed on its ace was that there should 
be a distribution of the estate of the insolvent 
among all his creditors, and the assignee 
was not bound to confine such distribution 
to the creditors tinned in the schedule. 
—Per Strong. J. Thai the assignee was con
fined to the schedule but effect must Is* given 
to tlie word " intent " in the statute, and as 
the evidence shewed that a bond fi>l< effort 
was made to ascertain the m ties of all the 
creditors before the execution of the deed it 
did not appear that the insolvent intended to 
prefer the scheduled creditors, and the deed, 
therefore, was not void under R. < O. (1.H77) 
c. 118, s. 2.—Semble, per Stroll ,1. That 
the word “preference” in R. S. (). ( 1877) c. 
118, s. 2. imports a “voluntary preference” 
and is not applicable to the case of a deed 
obtained by a creditor or creditors, who to 
obtain it have brought pressure to bear on 
the debtor. McLean v. (lartund, xiii., 366.

8. Practice — Incomplete assignment for 
benefit of creditors—Seizure of immoveables— 
Slug of execution—Art. 772 C. V. P. (old 
text ).

Sec Execution, 5.

Discharge not pleaded—Judgment after 
fir motion — Execution — Estoppel ,— | 
peal — Supreme Court Act, s. 17.J—W. mi. 
It., who assigned in June, 1873, under the I 
solvent Act of 1869. In August, B. secured 
a deed of compoelt Ion, and in « October plead 
puis darricn continuance, that since action 
commenced he assigned under the Act, and m. 
deed of composition and discharge wa> di 
charged of all liability. In November the In 
solvent Court confirmed the deed of com po
tion and discharge, but B. neglected to pi.-ui 
this confirmation. Judgment was given in 
favour of W. in January, 1874, and in M.n. 
1876, execution issued. In June. 1ST.;, 
a rule nisi to set aside judgment and ex
ecution was obtained and made absolut 
Held, reversing the judgment appealed from 
(2 R. <V C. 419), that B.. having neglected to 
plead his discharge before judgment, as lie 
might have done, was estopped from sel lia
it up afterwards to defeat the execution. 
( Strong, J., dissented on the ground that tl,.
rule or order of the court below was not .....
from which an upi>eul could be brought under 
the Supreme and Exchequer Court Act > 
W. B. Richards. C.J., was absent when judg 
ment was rendered. ) Wallace v. Hossom. 
488.

10. Partnership — Assignment for benefit 
of creditors - - Composition and discharge 
Release of debtor.

Sec Debtor and Creditor, 7.

4. Fraudulent Conveyances.
11. Sale of bulk of estate — Contriraim 

to defeat creditors — Evidence -— Fraud- 
Preference — Insolvent [et, 1S75, s. 1,1. •
1, J—Insolvent Act, I860, ss. 81 i and 88 iris.
99S, 1033, 1035, 10ty, 1981. 1982 Ü. C.J F.
being largely indebted, sold to R., his lirin 
eipul creditor, on the 13th January, 1870. 
the bulk of his estate, comprising a hotel and 
furniture, for $15,409.00, the hotel, nssi -~. il 
at $22,000, being pin down for $10,000 i 
sale was subject to redemption by F.. on re
imbursing. within three years, the $10.409."id, 
and interest at 8 per cent : and provided tint, 
in case of insolvency or default of payin'm, 
this right should cease. No delivery i"..k 
place, F. remained in possession under a 
lease from B. of same date as the sale, and 
10 months later F. became bankrupt. In the 
meantime B., with F.’s consent, had l- <1 
the furniture to T. & J., in whose hit min 
it was when F.’s assignee revendicated it ns 
part of the insolvent estate. T. <fc J. did not 
defend, but B. intervened and claimed iIn- 
effects under the deed of sale. The assignee 
contested and the intervention was dismissed, 
and the deed declared to have been made in 
fraud of creditors. On appeal from the Qimm'n 
Bench judgment, reversing this dv. i»i<m, 
Held, reversing the judgment appealed from 
(3 Q. L. It. 214), that as there was sulli- i«-ut 
evidence to prove that the object of the trans
actions was to defeat F.’s creditors gem rally, 
and' therefore the deeds of sale and h - of 
the 19th January. 1870. were null and void 
under arts. 993. 1033. 1036 & 1040. C. C; 
ss. 86 & 88, Insolvent Act of 1869, and s. 3. 
s.-s. 13, Insolvent Act of 1875. Riekabu v. 
Hell, ii., 560.

3. Composition and Discharge.
9. Pleading — Puis darrein continuance— 

Composition and discharge pending suit —

12. Donation — Contract of Marriage — 
Proof of déconfiture—Arts. 803, 1034 C. C. 
—Revocation—Fraud.

See Donation, 1.
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13. Unregistered mortgage—Legal title of 
wignee — Equitable rights — Priority.

See Chattel Mortgage, 15.

14. Preference — Assignment under pres- 
urn — Intent — Criminal liability — R. S. 
0 (1887) e. 12k, s. 2.

See FRAUDULENT CONVEYANCES, 1.

1" Preferential assignment — Pressure — 
]9 Viet. c. )5 (Man.)

See Fraudulent Conveyances, 2

1*1. Fraudulent conveyance - - Action by 
creditor—Setting aside deed of land—Amount 
in controversy.

Sec Appeal, 42.

17. Conveyance in fraud of creditors gen- 
'■rally—Simulated sale.

Sec Fraudulent Conveyances, 4.

15. Insolvent Act of 1875—Fraudulent con- 
" mince—Control of insolvent estate—Sale by

Sec Title to Land, 133.

lit. Voluntary conveyance of land—Solvent 
■ndor -Action by mortgagee—13 Elis. e. 5. 

See Fraudulent Conveyances, 0.

20. Money paid — Voluntary payment — 
Preference of particular creditor—Action by
tttignee—Status.

See Fraudulent Preference, 10.

5. Fraudulent Preferences.

21. Insolvent Act of 1875. s. 1.13—Mortgage 
—Contemplation of insolvency — Fraudulent 
preference — Merchant Shipping Art. 185) - 
'''inflicting statutes. |—F.. a ship-owner in 
Inrmouth. X. S., employed as his a cents in 
Liverpool, J. & Co., the defendant J. being 
a memlu'i- ,,f this (inn. and, as agents in New 
lnrk. the firm of S. P. B., of which the de
fendant S. was a member. In course of deal- 
ai!N with these agents he became indebted to 
'"'th firms for acceptances by them of drafts 
made when he was in want of money, to- 
»anU payment of which they received the 
freights of his vessels and remittances in 
money. On one occasion he said that he 
""“Id give to the Liverpool firm a mortgage 
on the “ Tsernogora." or the “ Magnolia,” 
«lien they should require it. and, in a snhse- 
‘I'f'ttt conversation with a member of the firm, 
he agreed i<> give such mortgage on conditions 
idiieh were not carried out. He promised to 
Sive tin. New York firm security “ in case 
anything happened,” and mentioned as such 

urit> a mortgage on the “ Tsernogora.” Ae- 
'ording to F.'s own statement, be had suffi- 
'"’tit property to pay bis liabilities when these 
conversat ions took place. A few weeks after 
t!ie<e conversations F. executed a mortgage 
°f ‘-’ll shares of the “ Tsernogora." in favour 

defendants J. & S., and bad the same 
iwonlnl, and within 30 days thereafter at- 
taeiintent in insolvency issued against him. 
Uaintifl, assignee of F.’s estate, filed a bill 
to have the mortgage set aside. J. did not 
answer. The other defendants denied that ! 
the mortgage was made in contemplation of j 
insolvency, and that, as it was made under 

ihe Merchant Shipping Act," (Imp.) it I

was not affected by the “Insolvent Act of 
1875.” The trial judge made a decree in 
favour of plaintiff and ordered the mortgage 
to be set aside. The Supreme Court (X. S.^ 
dismissed an appeal from that judgment (5 
Rum. ft Geld. 244). Ht Id, affirming the judg
ment appealed from, Henry, J.. dissenting, 
that the promise to give security " in case 
anything should happen" could only mean 
*■ in case the party should go into insolvem'y.” 
and that the transfer was void under s. 133 of 
the Insolvent Act of 1875. Held, also, that the 
provisions of the Merchant Shipping Act did 
not prevent the property in the ship passing 
to the assignee under the Insolvent Act. Jones 
v. Kinney, xi.. 708.

22. Sheriff — Trespass — Sale of goods by 
insolvent — Bona fides -— Judgment of in
ferior tribunal — Estoppel — Bar to action—- 
Fraudulent preferences—Pleading — Res judi
cata.1—K. who was a trader in insolvent cir
cumstances, sold the whole of his stock-in- 
trade to 1).. at a time when two of bis cred
itors bad, to D.’s knowledge, recovered judg
ment against him. The sheriff afterwards 
seized the goods under executions issued upon 
judgments subsequently obtained, and. upon 
an interpleader issue tried in the County 
Court, the jury found that K. lmd sold the 
goods with intent to prefer the creditors bold
ing the prior judgments, but that I), had pur
chased in good faith and without knowing of 
such intention on the part of the vendor. 
Judgment was thereupon entered against 1>. 
in the County Court, and this judgment was 
affirmed by the Supreme Court en bane. In 
an action afterwards brought by I>. against 
the sheriff for trespass in seizing the 
goods, he obtained a verdict, which was. how
ever, set aside by the court en bane, a 
majority of the judges holding that the 
County Court judgment was a complete bar 
to the" action. — On appeal to the Supreme 
Court of Canada : Held, reversing the judg
ment of the Supreme Court of British Colum
bia. that as the evidence shewed that the 
goods had been purchased by 1*. In good faith 
for his own benefit, the sale was not void 
under the statute respecting fraudulent pre
ferences. Held, also, that the County Court 
judgment, being a decision of an inferior 
court of limited jurisdiction, could not ope
rate ns a bar in respect of a cause of action 
in the Supreme Court beyond the jurisdic
tion of the County Court. Held, further, that 
even if such judgment could be set up as a 
bar, it ought to have been specially pleaded 
by way of estoppel by a plea setting up 
in detail all the facts necessary to consti
tute an estoppel, and that from the evi
dence in the case it appeared that no such 
estoppel could have been established.—Tasche
reau, J., dissented. (See 3 B. C. Rep. 35, 
72 ) Davit - McMillan, 1m May. lfffitt

| Note.—An appeal to the Privy Council 
was dismissed for non-pros.]

23. Assignment — Preference — Payment 
in money — Cheque of third party — R. S. 
O. e. 12), s. 3.] — Appeal from a judgment 
of the Court of Anneal for Ontario (23 
Ont. App. R. 430). which held that indorsing 
and giving a creditor the unaccepted cheque 
of a third person in the debtor’s favour is not 
a payment of money to the creditor within the 
meaning of the third section of chapter 124 
of the Revised Statutes of Ontario (1887) 
and overruling Armstrong v. llemstreet (22 
O. R. 30(1). The Supreme Court of Canada 
affirmed the decision of the Court of Appeal
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and dismissed the npi>enl with costs. Fraser i 
v. Davidson it- llini, xxviii., 272.

24. Pressure — Assignment of expected 
profits — Fraudulent preferences — Statute 
of Elisabeth—Assets exigible in execution.1— 
Ihe appeal was from the judgment of the 
Court of Appeal for Ontario, affirming the 
judgment of Street, .!„ in the High Court of 
Justice, which dismissed the action of the 
plaintiffs with costs. The action was brought 
to set aside an assignment, by way of se
curity, to the defendant of an interest in the 
profits expected to he earned under a contract 
for the performance of work, on the ground 
that it was made to defeat, hinder, defraud, 
delay and prejudice the creditors of the as
signor (who was insolvent), and to give the 
assignee an unjust preference. In the trial 
court the decision in favour of the defendant 
was based on the ground that the assignment 
had been made under pressure, and was there
fore valid. The Court of Appeal affirmed this 
judgment, hut upon other grounds, holding 
that as the subject of the assignment did not 
consist of assets which could be reached by 
creditors at the time when it was made, the 
assignment did not come within Hie Act Re
specting Assignments and Preferences. (24 
Ont. App. R. 1K1.) — The Supreme Court of 
Canada dismissed the appeal with costs, for 
the reasons given by tie* judges in the Court 
of Appeal for Ontario. Itfakcly v. Gould. 1 
xxvii., (182.

25. Assignment for benefit of creditors — 
Fraudulent preference — Bribery—Promis
sory note — Illegal consideration—\nil it y— 
Costs.\—A secret arrangement whereby the 
provisions of the Code of Civil Procedure re
specting equal distribution of the assets of 
insolvents are defeated and advantages given 
to a particular unsecured creditor, is a fraud i 
upon the general body of creditors notwith
standing that the agreement for the additional 
payment may lie made by a third person who 
lias no direct interest in the insolvent’s busi- 1 
ness. A promissory note given to secure the j 
amount of the preference payable under such ! 
an arrangement is wholly void.—An agree- ( 
ment for a payment to an inspector of an ! 
insolvent estate in influence his consent to 
an arrangement which is not for the general 
benefit of the creditors is a bribe which is, I 
in itself, sufficient reason to adjudge the trans- 
acton, to induce which it was given, corrupt, 
fraudulent and void. (tj. R. 1(1 S. C. 113, 
reversed.) Brigham v. Bangue Jacques- ! 
Cartier, xxx., 421).

2(1. .let* in contemplation of bankruptcy— 
Fraudulent preference—Act of 1875.

Bee Moiituaue, 1).

27. Acts in contemplation of bankruptcy— 
Deposit to credit of indorser—Preferences— 
Arts. I960, 1069, 1070 C. C.

Bee Pledge. 1.

28. Action to set aside chattel mortgage — 
Parties — Attacking trust deed.

Bee Fraudulent Preference, 3.

29. Paxrning of chattels — Notorious bank
ruptcy — Rights of creditors — Arts. 1968- 
1970 C. C.

See Pledge, 2.

30. Pressure — Mortgage — It 8 o 
(1887) c. Uk, s. Ü.

Bee Fraudulent Preference, (1.

31. Advances to insolvent railway company 
—Pledge—Fra udulen t preference.

Bee Lien, 7.

32. Bond fide advances—Conveyann „i 
fraud of creditors — Consideration pnr'h,
—Statute of Elizabeth It. 8. O. (/>';, ,m. ». 2.

Bee Fraudulent Preference. 7.

33. Preferential mortgage — Pi t j ml i. < ui 
creditors— Art. 2022 ('. V.

See Mortgage, 13.

34. Transfer of property by insol rent 
Knowledge of creditor — Fraudulent / 
cnco — Arts. 10,V,, 10.36, 1169 ('. C.

Bee 1 (FUTUR AND CREDITOR, 25.

35. Debtor and creditor—Fraudulent pr< 
fcrcnces — Chattel mortgage — Admit., < if 
money — Solicitor's knowledge of < ;ienw 
Stances—R. S. (>. ( 18871 c. I V,—1} Met ,
20 (Ont.)—58 Viet. c. 2.1 (Out.).

Bee Debtor and Creditor, 28.

30. Assignment for benefit of creditors -- 
Preferred creditors — Money paid under i ..id- 
able assignment Levy and sale undei 
tion Statute of Elisabeth.

Bee Deutor and Creditor, 29.

G. Legislative Jurisdiction.

37. Foreign Bankruptcy Act — Assignment 
thereunder — Lands in Canada — l.ex bid.\ 
—I)., who owned lands in Canada, resided 
and Carried on business in partnership with 
II. & S., in New York. In November, 1ST,",, 
the firm of I). II. & S. became insolvent, ami 
in February, 1874, under the United Slates 
Bankruptcy Act, they executed a deed i u i«.ri 
ing to “ convey, transfer and deliver all their 
and each of their estate and effects" to_a 
trustee for the creditors. In September. 1874. 
an execution against D.'s lands in • ' amida 
was filed by the respondents, who lin-l in the 
meantime recovered judgment against him. 
Subsequently I)., by way of further n- nance, 
and in pursuance of the deed of l-Vni-iiary, 
1874, granted to the trustee his lands in Can
ada, specifying the parcels. A bill was filed 
for a declaration that the lands were m,t af
fected by the writ. Held, affirming the judg
ment. appealed from (24 Or. 35(51. that an 
assignment made under the provisions of a 
foreign bankruptcy Act did not Iran n r im
moveable property in Canada. Held. nl->. that 
the deed of February, 1874, was not effectual, 
either as a deed of bargain and sale, or a 
deed of grant to pass any legal title or interest 
in the lands of I), in Canada. Macdonald v. 
Georgian Bay Lumber (Jo., ii., 3(14.

38. Debt incurred abroad—Fraud — Pur
chasers on credit — Constitutional law—Dr- 
murrer—38 Viet. c. 16. s. 3—Pleading -Insol
vent Act, 1875, ss. 136, 137—Vonf< 'Von and 
avoidance—Costs.]—The plaintiffs, carrying 
on business in England, sued on the common 
counts, and to bring defendants within s. Kill
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•if the Insolvent Act of 187.1 alleged that pur- , 
i-hiiM's of goods were made at times when the 
defendants had cause for believing themselves 
unable to meet their engagements and they 
i.uiiealed the fact from plaintiffs, their 
editors, with intent to defraud. Defendants 

pleaded that the contract out of which cause 
of action arose was made in England and not 
m Canada, and to this plea plaintiffs demur
red. The pleadings were treated as alleging 
that defendants were trailers and British sub
jects resident and domiciled in Canada at the 
time of the purchase of the goods In question 
end subsequently became insolvent under the 
Insolvent Act of 187.1 and amendments there- 

i Held. Taschereau and Gwynne, ,1,1.. dis 
--liliiig. that although the judgment appealed 
mm was a decision on a demurrer to part of 

tlic in-lion only, it was a final judgment in a 
judicial proceeding within the meaning of the. 
Supreme Court Amendment Act of 1879, and" 
that an appeal would lie. Per ltitehie, C.J.. 
and Fournier. J. That s. 186 of the Insolvent 
Act of 187.1 is infra vires of the Parliament 
"f Ciinada.—That the charge of fraud in the 
I'fCM-ni suit is merely a proceeding to enforce 

it of a debt under a law relating to 
bankruptcy and insolvency, over which subject 
matter the Parliament of Canada lias power 
tn legislate.—Although the fraudulent net 
charged was committed in another country 

i the territorial jurisdiction of the 
courts in Canada, the defendant was not ex- 
•ni|»t for that reason from liability under the 
provisions of s. 13(1 of the Insolvent Act, 187,1. 
and therefore the plea demurred to was bad 
and the appeal should lie dismissed.—Per 
(«Wynne, .1. The demurrer does not raise the 
'■wstinn whether s. 13(1 of the Insolvent Act 
4 187.1 is nr is not ultra rires of the Do
minion Parliament, for whether it be or lie

t tin- idea demurred to is had. inasmuch as 
- confesses the debt for which the action is 

brought and that such debt was incurred un
der circumstances of fraud, and offers no mat- 
t-r wlmtever of avoidance or in bar of the ne- 
timi; therefore if the appeal is entertained it 
must ho dismissed.—Per Strong. Henry and 
Taschereau, JJ. There being mailing either in 
the language or object of s. 13t$ of the Iii- 
-"lvent Act to warrant the implication that it 
"ns to have any effect out of Canada, it must

held not to extend to the purchase of goods 
in England by defendant, stated in the seeornl 
"Mint of the declaration. In this view it is 
MiiMeoessary to decide as to the constitutional 
validity of the enactment in question, and the 
ap|H»a| should be allowed.—The court being 
equally divided the appeal was dismissed wit li
mit costs. Shields v. Peak, viii., 570.

••'.I. Foreign trading corporations — The 
U iMt/iiii/ M;» Act — Powers of Parliament — 
Obiter (lielum—Conflict of laws.

Sec Company Law, 18.
4||. Ilnnk of Upper Canada — Crown trust
W imling-up—Legislative jurisdiction.

1 See Constitutional Law, 21.

7. Malicious Proceedings.
41. Malicious proceedings — Action for 

•jniiiuprs U'rit of attachment—Trespass— 
wioeturif.

See Pleading, 4.
42. Demand of assignment—Probable cause 

—evidence.

8. Notice to Creditors.

43. Notice to creditors — \Yinding-up or
der— 45 l ict. c. 2d, s. 2Jj.

See Winding-up Act, 2.

9. Priority and Privileges.
44. Claim against insolvent—Collateral sc- 

entity— Pledge — Collocation — Joint and 
several Habilita.]—A creditor who by way of 
security for his debt holds a portion of the 
assets of his debtor, consisting of goods and 
promissory notes indorsed over to him for 
the purpose of effecting a pledge of the se
curities, is not entitled to lie collocated upon 
the estate of such debtor in liquidation under 
a voluntary assignment for t lu» full amount of 
his claim, but is obliged to deduct any sum of 
money he may have received from other 
uirties liable upon such notes or which lie may 
lave realized upon the goods. Judgment 

appealed from (M. L. It. 5 Q. It. 42.1: 17 It. 
L. 1731 allirmed, Fournier, ,!., dissenting, on 
tlie ground that the notes having been indorsed 
over to the creditor, as additional security, 
all the jinnies thereto became jointly and sev
erally liable, and that under the common law 
the creditor of joint and several debtors is 
entitled to rank on the estate of each of his 
co-debtors for the full amount of his 
claim until lie has been paid in full with
out being obliged to deduct therefrom any 
sum received from the estates of the co
debtors jointly and severally liable therefor, 
and («Wynne. dissenting, on the ground 
that there being no insolvency law in force 
the respondent was bound upon the construc
tion of the agreement between the parties, viz., 
the voluntary assignment, to collocate the ap
pellants upon the whole of their claim as se
cured by the deed. Henning v. Thibaudcau, 
XX., 110.

4,1. Winding-up Act — Joint and several 
debtors—Insolvency—Distribution of assets—- 
Privilege — It. S. C. r. 120, s. Ii2—Deposit 
with bank after suspension.\—Per Ritchie, 
C.J, and Taschereau. ,1., affirming the judg
ment appealed from (M. L. R. .1 (j. B. 407), 
Strong and Fournier. J.I., contra, that a 
creditor is not entitled to rank for the full 
amount of his claim upon the separate estates 
of insolvent debtors jointly and severally 
liable for the amount of the debt, but is 
obliged to deduct from his claim the amount 
previously received from the estates of tho 
other parties jointly and severally liable there
for.— Per (Iwynne and Patterson, JJ.. that a 
person who has realized a portion of his debt 
upon the insolvent estate of one of his co- 
debtors, cannot be allowed to rank upon the 
estate (in liquidation under the Winding-up 
Act) of his other co-debtors jointly and sev
erally liable without first deducting the 
amount he has previously received from the 
estate of his co-debtor.—Held, also, affirming 
the judgment appealed from, that a person 
who makes n deposit with a hank after its 
suspension, consisting of cheques of third 
parties drawn on and accepted by the bank 
In question, is not entitled to lie paid by 
privilege the amount of such deposit. On
tario Hank v. Chaplin, xx., 152.

4(1. Hanks and banking—Advances on se
curity — Chattel mortgage—Insolvent debtor 
—Bank Act, s. 74—Conversion.

See Chattel Mortgage, 10.

i$ 
• >o
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:

See Malice, 3.
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47. Covenant in leone—Auxin me of leaned 

prcinincH — Forfeiture — Fuyinent of ac- 
eelrrated rent—Fuyinent of rent to mortgagee

Sec Landlord and Tenant, 3.

10. Sale or Assets.

48. Annignment in trust for ereditorn—Sale 
of estate to innolrent'n irife—Guarantee l>y 
creditor and inspector—Trustee—Account for 
pro fits.]—The plaintiffs were creditors of the 
insolvent estate of J., who assigned under the 
Act relating to Assignments and Preferences 
to Creditors. The defendant A. was also a 
creditor, and the defendant L., an inspector 
of the estate. The assets were offered for 
sale by tender and purchased bfv the insol
vent's wife, who gave, as security for pay
ment. notes indorsed by defendant A. After 
the tender of the purchaser bad been ap
proved by the inspectors, A. induced the de
fendant L. to join him in securing themselves. 
The estate paid a small dividend on the stock 
so purchased to protect themselves. The es
tate imid a small dividend, and the plaintiffs 
brought an action to have defendants account 
for any profit they may have made out of the 
sale of the stock. On the trial, judgment was 
given for the plaintiff, and a reference order
ed to ascertain what profit the defendants bail 
received. The Divisional Court varied this 
judgment (23 O. It. 5731. by declaring that 
plaintiffs should receive the difference between 
their claims against the estate and what they 
would have received in common with the other 
creditors by way of dividend, with liberty to 
apply to the court if the amount could not 
lie agreed upon. The Court of Appeal for 
Ontario reversed the decision of the Divisional 
Court and dismissed the action, holding that 
no loss to the estate had been proved. (21 
Ont. App. it. 242).—The Supreme Court of 
Canada allowed an appeal and restored the 
judgment of the trial judge. (Taschereau, J., 
dissentingi. holding that the defendant L., 
as inspector, could not obtain an advantage 
for himself from his position, and that the 
creditors were entitled to a reference to ascer
tain what profit, if any. he had derived from 
the transaction. Segitcorth v. Anderson, xxiv.,

41). Purchase of insolvent estate—Refusal 
to complete — Action by curator — Comple
tion of purchase after judgment — Subsequent 
action for special damages—Res judicata.] — 
A merchant in Ottawa. Ont., purchased the 
assets of an insolvent trader iu Hull. Que., 
but refused to accept delivery of the same. 
The curator of the estate brought an action 
in tin* Superior Court of Quebec to compel 
him to do so and obtained judgment, where
upon lie accepted delivery and paid the pur
chase money. The «'urn tor subsequently 
brought another action in Ontario for special 
damages alleged to have been incurred in the 
care and preservation of the assets from the 
time of the purchase until the delivery.— 
Jleld. reversing the judgment of the Court of 
Appeal for Ontario, that under the law of 
Quebec, by which the case was governed, the 
curator was entitled to recover the expenses 
and disbursements which, as a prudent ad
ministrator. he was obliged to make for the 
safe-keeping of the property.—Held, also, that 
these special damages, most of which could 
not be ascertained until after the purchase
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was completed, could not have been included 
in the action brought in the Quebec m. 
and the right to recover them was not ,,. 
judicata by the judgment in that action, 
Hyde v. Lindsay, xxix., 595.

50. Purchase by inspector — Man lui, 
Trusts — Arts. J.M.J. HIM C. C. Dr :;s 
C. /*. V-l—An inspector of an insolvent
is a person having duties of a fiduciary n, nr. 
to perform in respect thereto and lie , i tn.t 
lie allowed to become purchaser, on Ids . 
account, of any part of the estate of t! m 
solvent. Itaris v. Kerr. (17 Can. S « I; 
235) followed. Uastouguay v. Sa voit ,\i\, 
013.

51. Right of succession—Insolvency ,,/ 
heir—Sale by curator before partition 1 ri 
710 C. C.

See Retrait Successoral.

11. Shareholder's Liability.

52. Insolvent bank—Winding-up—ltu> 
capital—Double liability.

See Banks and Ran kino, 41.

INSURANCE, ACCIDENT.

1. Condition — Voluntary exposure I,, un
necessary danger—Contributory neglm-ii 
—A policy had a condition that :—“ No , lain 
shall be made under this policy when iIn
dent h or injury may have happened in conse
quence of voluntary exposure to uniieeessin 
«langer, hazard, or perilous adventure." Id 
ceased was killed by a railway train coining 
against the vehicle in which be was driving 
alone on a dark night in a network of track* 
in the station yard at Toronto, at a pince 
where there was no roadway for carriages. 
Held, a (firming the judgment appealed from 
I 7 Out. App. It. 5701. that the di'cea—d - in
to his death in consequence of voluntary ex
posure to unnecessary danger, and the de
fendant was therefore entitled to a nonsuit. 
Neill v. Travellers’ Ins. Co., xii., 55.

2. Condition precedent — Immédiate notirt 
— llVirer—External injuries producing ery
sipelas—Proximate or sole cause of death 
Expected rwA-a.l—An accident policy payable 
in case “ the bodily injuries alone shall haw- 
occasioned death within 90 days t'r -m ile- 
happening thereof, and provided that the in
surance should not extend to hernia, -v.. imr 
to any bodily injury happening dii■ ■ ■ 11V "r 
indir«‘ctly in consequence of disease, nor to 
any death or disability which may li '"'•n 
caused wholly or in part by bodily ;
or disease, existing prior or subsequent Up
date of this contract, or by the taking "f 
poison or by any surgical operation or nn-dinil 
or mechanical treatment, nor to an -- •' 
cept where the injury aforesaid i* the pmxj; 
mate or sole cause of the disability or death, 
also provided that in the event of at - accident 
or injury for which claim might he made, im
mediate notice should lie given in writing, ad
dressed to the manager of the company 
Montreal, stating full name, occupation ami 
address of insured, with full parti» it' irs of the I 
accident and injury : and failure to sucli j 
immediate written notice should in 1
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claims under the policy. — On 21st March. 
1*8(1, insured was accidcntnlly wounded in the 
leg by falling from a verandah, and within 4 
or days (lie wound which appeared nt first 
lo be slight was complicated by erysipelas, 
from which death ensued on 13th April fol
lowing. - 'I’lie local agent of the company at 
Simcoe, Ont., received a written notice of the 
acciilenl some days before the death, but the 
notice of the accident and death was only sent 
to the company on 2Vth April and received 
nt Montreal 1st May. The manager acknow
ledged receipt of proofs of death which were 
subsequently sent without complaining of 
want of notice, and ultimately declined to pay 
the Claim on the ground that the death was 
caused by disease, and therefore the company 
could not recognize their liability.—There was 1 
conflicting evidence as to whether the erysi;

ulted solely from the wound, but the 
court found on the facts that the erysipelas 
followed as a direct i suit from the external 
injury. Held, reversing the judgment ap
pealed from (which had affirmed tin? Superior . 
Court judgment (M. L. It. G S. C. 4). Four
nier and Patterson, ,1,1., dissenting), that the 
company had not received sufficient notice of 
the death to satisfy the requirements of the 
policy, and that by declining to pay the claim 
mi other grounds there had been no waiver i 
of any objection which they had a right to 
urge in this regard.—Per Strung. Fournier 1 
and Patterson, JJ., that the external injury 
was the proximate or sole cause of death ! 
within the meaning of the policy. Accident 
In». Vo. of North America v. Young, xx., 280. 1

it. Renewal of policy—Payment of premium 
—Promissory note — Instructions to agent— 
Agent's authority — Finding of jury.] — A i 
policy in favour of P. contained a provision 
that it might be renewed from year to year 
on payment of the annual premium. One 
condition was that it was nut to take effect | 
unless the premium was paid prior to any 
accident on account of which claim should he 
made, and another that a renewal receipt, to 
be valid, must be printed in office form, signed 
h.v i lie managing director and countersigned 
by the agent. P. was killed in an accident | 
and payment was refused on the ground that 
the policy had expired and not been renewed.
In an action by the widow for the insurance 
;t was shewn that the local agent of the com
pany had requested P. to renew and had re
ceived from him a note for $1!» (the premium 
being $10), which the father of assured swore 
the agent agreed to take for the balance of 
jhe premium after being paid the remainder 
in cash, lie also swore that the agent gave 
" n paper purporting to he a receipt, and 
gave secondary evidence of its contents. The 
ngent’s evidence was that while the note was 
taken for a portion of the premium it was 
agreed between him and P. that there was to 
be no insurance until it was paid, and that he 
Cave no renewal receipt, and was paid no j 
cash. Some four years before this all agents 
of the company had received instructions from 
the h. ,,| ullice not to take notes for premiums 
«R lmd been the practice theretofore. The 
note was never paid, but remained in posses- 
S|'MI -ii the agent, the agent knowing nothing 
about it. The jury gave no general verdict, 
but found in answer to questions that a sum 
"as paid in cash, the note given and accepted 
ns payment of balance of premium, and that 
the paper given to P. by the agent was the 
ordinary renewal receipt of the company, 
vpon those findings judgment was entered 
against the company. Held, affirming the Su-
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preme Court (N.8.), Gwynne, J.. dissenting, 
that the fair conclusion from the evidence 
was, that as the agent had In-on employed to 

I complete the contract and hud been entrusted 
with the renewal receipt. P. might fairly ex- 

1 peet that he was authorized to take a pre- 
] miiim note, having no knowledge of any limi

tation of his authority, and the policy not for
bidding it ; and that notwithstanding there 
was no general verdict, and the specific ques- 

i tion had not been passed upon by tin- jury, 
such inference could he drawn by the court 
according to the practice in Nova Scotia. 
Held, further, that there was evidence upon 
which reasonable men might find as the jury 
<lid : that an inference might fairly be drawn 
from the facts that the transaction amounted 
to payment of the premium, and it was to he 
assumed that the act was within the scope of 
the agent's employment : the fact that the 
agent was disobeying instructions did not pre
vent the inference though it might he con
sidered in determining whether or not such 
inference should he drawn: and that a new 
trial should not be granted to enable the com
pany to corroborate the testimony of the 
agent that he had no renewal receipt in his 
possession except one produced nt the trial, 
as the company might nave supposed that the 
plaintiff would seek to shew that such receipt 
nad been obtained and were not taken by sur
prise. Manufacturers' Aecidcnt Fus. Co. v. 
Pudscy. xxvii., 374.

4. Condition in poliey — Notice—Condition 
precedent.]—A condition in a policy of insur
ance against accidents required that in the 
event of an accident thereunder, written no
tice. containing the full name and address of 
the insured, with full particulars of the acci
dent. should he given within thirty days of its 
occurrence to the manager for the United 
States or the local agent. — Held, reversing 
the Supreme Court (N.B.). Gwynne. J., dis
senting. that the giving of such notice was a 
condition precedent to the right to bring an 
action on the policy. F.mployers' Liability 
Ass. Corporation v. Taylor, xxix., 104.

3. Conditions in policy—Hazardous occupa
tion— Voluntary exposure to unnecessary dan
ger—Baggageman on railway.]—An accident 
policy issued to M.. who was insured as a 
baggageman on the C. I*. Itv.. contained the 
following conditions: 11 If the insured is in
jured in any occupation or exposure classed 
by this company as more hazardous than that 
stated in said application, his insurance shall 
only be for such sums as the premium paid 
by him will purchase at the rates fixed for 
such increased hazard." (There was no 
classification of “ exposure ” by the company). 
“ This insurance does not cover . . death 
resulting from . . voluntary exposure to
unnecessary danger.” M. was killed while 
coupling curs, a duty generally performed by 
a brakesman, whose occupation was classed 
by the company as more hazardous than that 
of a baggageman. Held. (Davies. J.. dissent
ing), affirming the judgment of the Court of 
Appeal (2 Ont. L. It. Ü21). which sustained 
the verdict for plaintiff at the trial (32 O. 
It. 284*. that as lie was only performing an 
isolated act of coupling cars, the insured was 
not injured in an occupation classed as more 
hazardous under the first of the above condi
tions. Held, also, that as the evidence shewed 
that insured was in the habit of coupling cars 
frequently, and therefore would not consider 
the operation dangerous, there was no “vol
untary exposure t" unnecessary danger”
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within the meaning of the second condition. 
Canadian Accident Inn. Co. v. AlcXciin, 
xxxii., 11)4.

0. Insurance—Application—Beneficiary not 
named in policy—Right to proceed«—Accident 
policy—Act for benefit of wives and children.] 
—Where through error and unknown to the 
insured, the beneficiary mentioned in the ap
plication for insurance is not named in the 
policy he is, nevertheless, entitled to the bene
fit of the insurance.—Judgment appealed from 
reversed. Davies and Mills. JJ„ dissenting.— 
Per Sedgewick. .1. The New Brunswick Act 
(58 Viet. c. 25) for securing to wives and 
children the benefit of life insurance applies 
to accident insurance as well us to straight 
life insurance. Cornwall v. Halifax Banking 
Co., xxxii., 442.

7. Accident inaura nee — Proof of loan — 
Waiver—Finding of jury— Verdict.] — The 
proofs of loss were furnished within the time 
limited by the policy without objection as to 
their sufficiency, but payment was refused on 
the ground that the circumstances came with
in the clause against liability where death oc
curred through suicide, &<-. Objection to 
sufficiency of proofs was taken for the first 
time in the statement of defence delivered a 
couple of years afterwards. The judgment up
dated from (4 Ont. 1,. It. 14(1), was affirmed, 
milling that the proofs were sufficient and the 

right to object had been waived. -The body 
was found lying on a railway track, having 
been run over by a train; it was seen by the 
engineer before it was struck : shots had been 
heard shortly before and a pistol was found 
near by; two holes, which might have been 
caused by pistol bullets, were found in the 
cap of deceased. The policy was for death by 
accidental bodily injury through violent ex
ternal means; U. S. o. ( 1*97) c. 203, s. 152, 
to be read with the policy, defines “ accident " 
as bodily injury by external force happening 
without intent of the person injured, or as 
the result of his intentional act, such act not 
amounting to violent or negligent exposure to 
unnecessary danger. The evidence did not 
satisfy the jury that deceased came to his 
death by his own hand, but by “death by exter
nal injury ” unknown to them. Held, nlfirui- 
ing the judgment appealed from, that the find
ing was too vague to be construed as a find
ing of accidental death. Ocean Accident and 
(luarantce Corporation v. Fowlie, xxxiii., 253.

INSURANCE COMPANY.

Employment of agent — Agent acting for 
rival com pa n ics—I hum in sal.

See Master and Servant, 0.

INSURANCE, FIRE.

1. Acts of Agents and Officers, 1-14.
2. Assignment of Policy, 15, 1(1.
3. Breach of Conditions, 17-31.
4. Condition of Policy, 32-39.
5. Condition Precedent, 40-44.
(1. Condition of Statute, 45-52.
7. Contract of Insurance, 53-05.
8. Foreign Law, 00.
9. Fraud, 07.

10. Legislative Jurisdiction, 08.
11. Mistake, 09, 70.
12. Mortgage Clause, 71-74.
13. Representations and Warranties, 75-

100.
(а) A$ to Property Insured, 75-78.
(б) Aa to Interest of Insured, 79-90.
(c) As to Material Statements, 91-100.

1. Acts of Agents and Officers.

1. Contract—Lex loci—Lex fori—Fin in
surance — Principal and agent—Payment of 
premium — Interim receipt—Répudiât ion < 
acts of sub-agent.]—The lex fori must lie vie 
sinned to be the law governing a contritei m 
less the lex loci be proved to Is* different. T 
appointment of a local agent of a fire in-r 
mice company is one in the nature of </>/- 1,, 
persona', and he cannot delegate his author it > 
or bind .his principal through the medium > 
sub-agent. Summers v. The Comnnneil 
Fnion Assurance Company (tl Can. S. < I!.
19) followed.—The local agent of a lire in-ur- 
auce company was authorized to effect im«•« : 
insurances by issuing receipts counti i
by him on the payment of the premiums in 
cash, lie employed a canvasser to solicit in 
sura lives, who pretended to effect an insurance 
on behalf of the company by issuing an in
terim receipt which lie countersigned as aaeiit 
for the company, taking a promissory note 
payable in three months to his own order for 
the amount of the premium. Held, that tin- 
canvasser could not bind the company by a 
contract on the terms he assumed to male as 
the agent himself had no such authority. 
Ih ht. further, that even if the agei 
be said to have power to appoint a suit .un nt 
for the purpose of soliciting Insurances, the 
employment of the canvasser for that l-'ii i-o-e 
did not confer authority to conclude cotitr is, 
to sign interim receipts, nor to receive pre
miums for insurance. Canadian Fire Ins. Co. 
v. Robinson, xxxi., 488.

2. Fire insurance — Condition of polo </— 
Proof "i loss Waiver Acts of
An insurance company cannot be pr nae.1 
to have waived a condition precedent to a- lion 
on a policy on account of unauthorized acts 
of its officers.—Judgment appealed ...... re
versed, Girouard, J., dissenting. II !«l< v 
Lefaivre, xxxii., 474.

3. Interim receipt—Application—1 or in lion 
in policy—Authority of agent — Construction 
of contract—Survey.

See No. 75, infra.

4. Survey of premises by agent — Misde
scription—Diagram.

See No. 70, infra.

5. Existing insurance—Misrepresentation— 
Verbal notice to agent — Application and 
policy.

See No. 92, infra.

0. Trust assignment — Conditions in poUcy 
—Notice to agent—Loss payable to creditors 
—Right of action—Contract—Ratification.

See No. 17, infra.
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7. Appointment of agent—Delegation of au
thority—Interim receipt—Contract binding on 
company.

See Principal and Agent, 3.

if any, payable to himself. The agent of the 
company was notified of this transfer and as
sented to it. stating that no notice to the com
pany was necessary, the policy being made 
payable to the creditors. The property was

8. Termination of policy — Surrender — 
Wnircr — Estoppel—Husband and wife—1 li
vrable inti rest - Tenant for life—Damages— 
Practice—Parties.

See No. 82. infra.

destroyed by lire on 15th January. 1N7S. By 
the policy, dated 12th 1 lecemher. 1877. hut not 
delivered until after the five, loss was " pay
able to <1. Mclx. and McM. & Co. and others 
as creditors, as their interests may appear.” 
The inspector of the company wrote twice to 
MeK. calling for proof of loss. Held revers9. Condition in policy — Subsequent insur

ant <■—Notice to agent W'airer—Estoppel-
Adjustment—Powers of inspector.

See So. 20, infra.

ing tiic judgment appealed from (4 Out. App. 
It. 280). that the notice of the trust assign
ment to the company's agent was sufficient ; 
that the company must lie considered as hav
ing assented to the assignment and executed

10. Condition — Magistrate’s certificate —
I Waiver—Agent's offer to compromise.

See No. 21. infra.

tlie policy with full knowledge of it. and that 
. such an assignment was not one contemplat.-d 

b.v the condition requiring indorsement on the 
policy.—2. That the words “ lo>s payable, if

11. Misrepresentation—Deference to plan—
I Breach of condition — Falsa deiTionstratio— 

asscr 1gency.
Sec No. 77, infra.

any, to Cl. MeK., &c.," operated to enable re
spondents, in fulfilment of that covenant, to 
pay tlie parties named ; hut as they had not 
paid them, and the policy expressly stated the 
appellant to lie the person with whom the 
contract and respondents’ covenant was made.

12. Breach of condition—W'airer—lit cog - 
I nition of existing risk after breach—Authority
I uf agent.

See No. 20, infra.

the action for a breach of that covenant was 
properly brought by him alone. McQueen v. 
Fliunix Mutual Fire Ins. Co., iv., tJUO.

13. Time limit for proofs of loss—Condition
I precedent—Waiver—Authority of agent.

See No. 35, infra.

18. Condition of policy—Further insurance 
— Existing policy lapsing — Substitution of 
new policy.] By tlie policy it appeared that 
there was ” further insurance, $8,1 ioo." and 
indorsed upon it was the statutory condition,

14. Construction of contract—'* Until’’—
1 Condition precedent—W'airer—Estoppel—.1 u-
I thurify of agent.

Sec No. 42, infra.

No. 8. H. S. O. c. 1(52, as to subsequent insur
ance in any other company, without tlie com
pany's assent thereto "by writing signed b.v a 
duly authorized agent." A portion of the 
'* further insurance" for $8,000 mentioned 
was n policy for $2.000 in tin- Western ins. 
Co., which appellant allowed to expire, sub
stituting one for tlie same amount in tlie2. Assignment of Policy. Queen Ins. Co., without consent or notifica
tion. Held, reversing tIn- judgment appeah-d15. Transfer of rights under policy—Signi

fication of assignment—Art. 1511 C. ('. | 111
I the Province of Quebec, nn assignment of
I fichu under a policy of insurance is inef- 
I f«*iual unless signification thereof has been
I made in compliance with the provisions of
1 art. 1571. (See Q. It. 5 Q. B. 434). Guerin
I v. Manchester Fire Assur. Co., xxix., 130.

from, that the condition as to subsequent in
surance referred to further insurance on exist
ing policy beyond the amount allowed by the 
policy, and not to one substituted for one of 
like amount allowed to lapse and that there
fore tlie policy sued upon was not avoided by 
the non-communication of tlie $2,(MSI insur
ance so taken. Parsons v. Standard Fin Ins.

10. Mortgagee—Insurable interest—Assign- 
1 awnt of policy — Acceptance of premiums—
1 Notice,

Sec No. 83, infra.

Co., v., 233.
19. Stock of goods—Condition in policy— 

Assignment— Written consent—t'hath 1 mort
gage.]—A policy contained the provision:— 
” if tin- property insured is assigned without 
the written consent of tin* company at the 
head office indorsed hereon, signed by the sec

3. Breach of Conditions. retary or assistant secretary of tin- company, 
t his policy will thereby Ix-eome void and all

17. Trust assignment—Conditions of policy
I —No lice to agent — Eat i fient ion — Loss pay- 
I able h, ircditors—Eight of action—Contract.] 

pApjiellant applied to the company’s agents 
j°r insurance, $2.000 for three months. “ loss, 
}{ any. t., be payable to his creditors of whom 
Y Me lx. is one and McM. & Co. are second.”

I tl' in'™ re,,Jdpt issued, dated 19th Novem- 
1 wr. Is77. which stated the insurance to be 

subjtHt tn conditions of policy in use, one of 
«'Inch was, that if the property insured

1 should lie assigned without written permission 
indorsed on the policy by an agent of the

I company duly authorized for such purpose, 
hie policy should be void. On 28th November

1 appellant transferred the insured property to
1 v. SlcK., in trust for his creditors, balance, 

h. i. D.—22.

liability of the company shall thenceforth 
cease. Held, atiiriniiig the Supreme Court 
(N.B.). that a chattel mortgage of tin- pro
perty insured was not an assignment within 
the meaning of such condition. Sovereign /•’. 
Ins. Co. v. Peters, xii., 33.

20. Condition in policy—Subsequent insur
ance—Notice to agent—Waiver ■—Estoppel— 
Adjustment—Powers of inspector.]—A policy 

; contained the condition :—"In case of subse
quent assurant* on any interest in property 
assured by this company (whether the interest 
assured be tlie same as that assured by this 

; company or not i notice thereof must lx- given 
in writing at mice, and SUcb subsequent 88- 

! su ranee indorsed on the policy granted by this
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company, or otherwise acknowledged in writ
ing; in default whereof such policy shall 
thenceforth cease and be of no effect.” The 
insured effected subsequent insurance and 
verbally notified the agent, but there was no 
indorsement made on the policy, nor any ac
knowledgment in writing by the company. A 
loss occurred, damage was adjusted by tlie in
spector of the company, and neither lie, nor 
tlie agent, made any objection to the loss on 
the ground of non-compliance with tlie above 
condition. In a suit on tlie policy the com
pany pleaded breach of the condition in reply 
to which the plaintiff set up a waiver of the 
condition and contended that by tlie act of 
the agent and inspector the company were es- 
topped from setting it up.—livid, reversing 
the judgment appealed from (IS X. S. Hep. 
47SI, that the insured not having complied 
with the condition the policy ceased ami be

lli came of no effect on the subsequent Insurance
being effected, and that neither the agent nor 
the Inspector had power to waive a compli
ance with its terms. Western Assur. Co. v. 

* Doull, xii., 440.
21. Condition — Magistrates certificate — 

Waiver.J—A policy contained the conditions: 
•—The assured must procure a certificate, 
under the hands of two magistrates most con
tiguous to the place of fire, anil not concerned 
or directly or indirectly interested in the loss

, or assurance as creditors or otherwise, or re
lated to the assured or sufferers, that they are 

, acquainted with the character and circum
stances of the assured, and have made dili
gent inquiry into the facts set forth in the 
statement and account of the assured, and 
know, or verily believe, that the assured 
really, by misfortune and without fraud or 
evil practice, hath or have sustained by such 
lire loss or damage to the amount therein 
mentioned.” " No one of the foregoing condi
tions or stipulations, either in whole or in 
part, shall be deemed to have been waived by 
or on the part of the company, unless the 
waiver he clearly expressed in writing by in
dorsement upon this policy signed by the 
agents of the company at Halifax, N. S.” 
The premises were destroyed by fire and as
sured applied to two magistrates contiguous 
to the place of the fire for the required certifi
cate. which they refused, lie finally obtained 
tin* certificate from two magistrates residing 
at a distance. The proofs of loss, accom
panied by the certificate, were sent to the 
agent, who subsequently made an offer of pay
ment to compromise the claim, stating that if 
such offer was not accepted the claim would 
be contested. The agent, on a subsequent oc
casion, told the assured that he objected to 
the claim, as he " did not think it was a 
square loss." Held, affirming the judgment 
appealed from Hi Kuss & Held. 20!)). that 
the non-production of the certificate required 
by the above condition prevented the assured 
from recovering on the policy. Held, also, 
that even if such condition could be waived 
without indorsement on the policy, the acts 
of the agent did not amount to a waiver.— 
Semitic, that the condition Could not be so 
waived. Logan v. Commercial Union Ins. Co., 
xiii., 270.

22. Condition in policy—Hazardous or ex
tra-hazardous business — Increase of risk— 
Finding of jury—Judgment non obstante.]— 
A policy on a spool factory contained condi
tions :—” That in case the above described 
premises shall at any time during the continu
ance of this insurance, be appropriated or ap-

GÎ0
plied to or used for the purpose of earning 
on or exercising therein any trade, busmvss 
or vocation denominated hazardous or exin 
hazardous or for the purpose of storing, u-n - 
or vending therein any of the goods, arti« li"-* 
or merchandise denominated hazardous or • 
tra-liazardous unless otherwise s|iecinll.v pro
vided for, or hereafter agreed to by tlii- mm 
patiy in writing or added to or indorsed 011 
this policy, then this policy shall become \ ; I 
Any change material to the risk, and wni.in 
the control or knowledge of the insured, shall 
void the policy ns to that part affected tlmr, 
by. unless the change is promptly notifie I in 
writing to the company or its local agent " 
Held, reversing the judgment appealed ij„m 
Hi ltuss. & Geld. r>02), that the introduction, 
without notice to the company, of the maim 
facture of excelsior into the insured premise-, 
in addition to the manufacture of spool-, 
avoided the policy under these conditions, th.. 
evidence establishing clearly that such manu
facture in itself was a hazardous, if mil an 
extra-hazardous business, notwithstanding 
that on the trial of the action on the polii> 
the jury found, in answer to questions submit
ted to them, that such additional manufacture 
was less hazardous than that of spools and did 
not increase the risk on the premises insured. 
Sovereign Fire Ins. Co. v. Moir, xiv., 012.

23. Condition in policy—Particular account 
of loss—Failure, to furnish—Finding of juin 
—Evidence.]—A policy required that in m-.- 
of loss the insured should, within 14 days, 
furnish ns particular an account of the pro
perty destroyed, &c., as the nature ami cir
cumstances of the case would admit of The 
property of N., insured by this policy, was 
destroyed by fire and in lieu of the required 
account he delivered to the agent of tlie in
surers an affidavit in which, after stating tin- 
general character of the property insured, he 
swore that his invoice book had been burned 
and he had no adequate means of estimating 
the exact amount of his loss, but that lie had 
made as careful an estimate as the nature mid 
circumstances of the case would admit "i. and 
found the loss to be between $3,UtM) and .<i 
(MH). An action on the policy was dri-nded 
on the ground of non-compliance with condi
tion. On trial the jury answered all the 
questions submitted to them, except two, in 
favour of N. These questions, whether >-r not 
N. could have made a tolerably complete list 
of the contents of his store iinmediai -Iy be
fore the fire, and whether or not he delivered 
as particular an account, &c., were imt an
swered. The trial judge gave judgment in 
favour of N-, which the court en bane re
versed, and ordered judgment to be
for the company. Had, affirming the 
appealed from (25 N. s. Rep. 817) 
tlie evidence conclusively shewed that N., with 
the assistance of his clerk, could have made * 
tolerably correct list of the goods lost, the 
condition was not complied with. Il II. fur
ther, that ns under the evidence the jury could
not have answered the questions thi efueed
to answer in favour of N., a new trial wns 
unnecessary, and judgment wns properly en
tered for the company. Nixon v. (Jin >11 I'1*- 
Co., xxiii., 20.

24. Condition against assigning policy — 
Breach of condition.]—A condition in t) policy 
provided that if the policy or any intend
therein should be assigned, parted with, or m 
any way incumbered, the insurance should be 
absolutely void, unless the consent/of the com
pany thereto was obtained and /indorsed on
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tin* iiolicy. S. insured under the policy ns- | 
signed, by way of chattel mortgage, all the 
i roperty insured and all policies of insurance 
thereon. and all renewals thereof to a creditor. 
At the time of assignment S. had other in sur- 1 
ain-e on the property, the policies of which did 
not prohibit assignment. The consent of the
-... . to the transfer was not obtained and
indorsed on the policy. IIchi. affirming the 
decision appealed from (29 N. S. Rep. 20), 
mat the mortgage of the policy by 8., without 
'i.'-li consent, made it void, and he could not 
recover the amount insured in case of loss. 
Sullcrio v. City of London Fire Inn. Co., 
xxiii., 32.

25. Condition in policy — Change of title 
in property insured—Chattel mortgage.]—A- 
policy provided that in the event of any sale, 
transfer or change of title in the property in- 

ed ill" liability of the company should
thenceforth cease; that the policy should not 
In* assignable without the consent of the com
pany indorsed thereon, and that all incumb
rances effected by the assured should he noti
fied within 15 days therefrom. Held, reversing 
the decision appealed from (20 N. 8. Rep. 
Itii that giving a chattel mortgage on the pro
perty insured was not a sale or transfer with
in the meaning of this condition, but it was 
a "change of title " which avoided the policy. 
Sun n ign Ins. Co. v. Peters (12 Can. 8. (’. 
K. .'lit l distinguished. Held, further, that it 
was an incumbrance even if the condition 
meant an incumbrance on th" policy, citi
zens' Ins. Co. v. Salterio, xxiii., 155.

20. Conditions in policy—Breach—Waiver 
—Recognition of existing risk after breach— 
Authority of agent. 1—A policy on a factory 
and machinery contained a condition making 
it void if the property was sold or conveyed, 
or the interest of the parties therein changed. 
Held, affirming the decision of the Supreme 
Court in. R. ) that by a chattel mortgage, 
given by the accused on the said property, 
his interest therein was changed and the policy 
forfeited under said condition. Held, further, 
that an agent with powers limited to receiv
ing and forwarding applications for Insurance 
had m. authority to waive a forfeiture caused 
h.v such breach. Torrop v. Imperial Fire Ins. 
Co., xxvi., 585.

27. Conditions of policy — A’otiec—Proofs 
’’/ loss Change in rixA'.l—Where a condi
tion in a policy provided that any change ma
terial in the risk, within the control or knowl- 
'■iIlv of the insured should avoid the policy, 
unless lo.tiec was given to the contrary : — 
Ihhl. that changing the occupation of the 
insure.I premises from a dwelling into an hotel 
«'as a change material to the risk within the 
meaning of this condition. ( See Q. R. 5 Q.

• ho mi v. Manchester Fire I into.. xxix., ]39.

-v 1 "iidition in policy — Notice of subse- 
qumt insurance—Inability of assured to give 
notur | lly » condition in a policy the in
sured was " forthwith ” to give notice to the 
rnmpanv of any other insurance on the same 
property, and have a memo, thereof indorsed 

[he poliej î otherwise the policy would be 
'■•nil. pi u\ ided that if such notice should he 
given alter it issued the company had the 
option î.. continue or cancel it. Held, affirm- 
iiir tin judgment of the Supreme Court (N.

ih..' this condition did not apply to a 
t*nS4* hi which the application for other insur- 
«»<•(* was accepted on the day on whch the

property insured was destroyed by fire and 
notice of such acceptance did not reach the 
assured until after the loss. Commercial 
Union Assur. Co. v. Temple, xxix., 200.

Bee Nos. 21) and 30, infra.

211. Insurance against fire—Condition in 
policy — Interest of insured — Mortgagor as 
oirm r — Further insurance.] — By a condi
tion in a policy of insurance against tire tin? 
policy was to become void “ if the assured is 
not the sole and unconditional owner of the 
pro]n*rty ... or if the interest of the 
assured in the property whether ns owner, 
trustee . . . mortgagee, lessee or other
wise is not truly stated." Held, that a mort
gagor was sole and unconditional owner with
in the terms of said condition.—By another 
condition the policy would he avoided if the 
assured should have to obtain other insurance, 
whether valid or not, on tin* property. The 
assured applied for other insurance. Imt be
fore being notified of the acceptance of his 
application the premises were destroyed by 
fire. Held, that there was no breach of said 
condition. Commercial Union Assurance Co. 
v. Temple (29 Can. 8. ('. R. 21MII followed. 
—-The ^judgment appealed from (35 X. B. 
Rep. 1711 was affirmed. Western .Issuranre 
Co. v. Temple, xxi., 373.

See No. 28, ante, and No. 30, infra.

30. Insurance against fire — Condition in 
policy — Interest of insured — Mortgagor as 
owner—Further insurance—Estoppil—Plead
ing.]—By a condition in a policy of insurance 
against fire the policy was to liecome void "if 
the assured is not the sole and unconditional 
owner of the property ... or if the in
terest of the assured in the property, whether 
ns ownert trustee . . . mortgagee, lessee
or otherwise, is not truly stated.” Held, that 
a mortgagor was sole and unconditional owner 
within the terms of said condition.—By an
other condition the policy would he avoided 
if the assured should have or obtain other in
surance, whether valid or not. on the property. 
The assured applied for other insurance. Imt, 
before being notified of the acceptance of liis 
application the premises were destroyed by 
fire. Held, that there was no breach of said 
condition. Commercial Union Assurance Co. v. 
Temple (29 Can. 8. C. R. 20(1) followed.— 
In one count of his declaration plaintiff ad
mitted a breach of said condition. Imt alleged 
that it was waived. On the trial counsel 
agreed that the facts proved in tlie case 
against the Commercial Vnion should he taken 
ns proved in the present case. These facts 
site wed, ns held by the decision in the previous 
case, that there was no breach. Held, that the 
agreement at the trial prevented the appellant 
company from claiming that respondent was 
estopped from denying that there had been a 
violation of the condition.-—The judgment ap
pealed from (35 N. B. Rep. 1711 was affirmed. 
Wi sh i n Assurance t'<>. v. Temple, \\i.. 873.

Sec Nos. 28 and 29, ante.

j 31. Misrepresentation — Reference to plan 
—Breach of condition — Falsa dnnonstratio 
—Canvasser—Agency.

4. Condition of Policy.
32. Condition of policy — Loss by explo

sion—Fire vaused by explosion — Exemption
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from Habilita.1—A policy contained a condi
tion that “ the company will make good loss 
caused by the explosion of cool gas in a 
building not forming part of gas works, and 
loss bv fire caused by any other explosion, or 
by lightning.” A loss occurred by the drop
ping of a match into a keg of gunpowder on 
iIn- premises insured, the damage being part
ly occasioned by the explosion of the gun
powder. and partly by the gunpowder setting 
fire to the stock insured. The company ad
mitted liability for damage canned bjr fire, 
hut not for that caused by explosion. IIrid. 
reversing the judgment appealed from (11 
Ont. Anp. It. 741). Taschereau. J.. dubi- 
lanic. that the company were not exempt by 
the condition in the policy from liability for 
damage caused by the explosion. IIobbs v. 
A'orthern Assurance Co. ; llobbs v. Iluardian 
.1 skiiraart Co. xii., tK.11.

33. Conditions of policy — \otirr — Proof* 
of loss—Change in risk- Insurable Interest- 
Mortgage clause —- Arbitration — Condition 
precedent — Foreign statutory conditions — 
It. N. O. ( 7/8.071 r. 10.1. s. HiS—Transfer of 
tnortgage - Assignment nf rights after loss - 
Signification —- Arts. Hill, 2 }7.i. 2'/S.{
2‘>7i. 2070 C. C. Itight of action A 
—• Where a condition in a policy of 
insurance against fire provided that any 
change material to the risk within the 
control or knowledge of the insured should 
avoid the policy, unless notice was given to 
the company : Held, that changing the occu
pation of the insured premises from a dwell
ing to a hotel was a change material to the 
risk within the meaning of this condition.— 
A mortgagee of insured premises to whom pay
ment is to he made in case of loss “ as his in
terest may appear " cannot recover on the 
policy when hie mortgage haa been assigned 
and lie has ceased to have any interest therein 
at the time of the loss.—In the Province of 
Quebec an assignment of rights under a pol
icy of insurance is ineffectual unless signifi
cation thereof has been made in compliance 
with the provisions of article 1171 of the 
Civil Code.—Where a condition in a policy 
provided that no action should be maintain
able against the company for any claim under 
the policy until after an award should have 
been obtained in the manner therein pro
vided fixing the amount of the claim :—Held. 
that the making of such award was a condi
tion precedent to any right of action to re
cover a claim for loss under the policy.— 
Çuare. per Taschereau. .1. Do Ontario statu
tory conditions printed on the back of a policy 
issued in Quebec and not referred to in 
the body of the policy, form part of the con
tract between the parties? Guerin v. The 
Manchester Assur. Co. xxix.. 139.

,14. Condition in polir g — .Yofirr of subse
quent insurance — Inability of assured to 
giro notice.]—By condition in a policy, insur
ed was “ forthwith ” to give notice to the 
company of any other insurance made, or 
which might afterwards be made, on the same 
property and have a memorandum thereof in
dorsed on the policy, otherwise the policy 
would be void ; provided that if such notice 
should he given after it issued the eonmany 
had the option to continue or cancel it. Held, 
affirming the judgment of the Supreme Court 
(N. B. ». that this condition did not apply to 
a case in which the application for other in
surance was accepted <m the day on which 
the property insured was destroyed by fire

and notice of such acceptance did not rent It 
the assured until after the loss. Commet<, 
Union Assur. Co. v. Temple, xxix., 20ti.

Sec Nos. 28, 29 and .‘10. ante.

35. Condition in polir// — Time limit fur 
sulimilting particulars of loss—Condition 
cedent Waiver — Authority of agent |
A condition in a policy provided that assured 
"is to deliver within 1.1 days after the in. 
in writing, as particular an account of ilie 
loss as the nature of the case permits." II, 
following Employers' Fia bit it g Assur. Cm 
ration v. Taglor (29 Can. S. C. It. 1011. \

J reversing the judgment appealed from (31 y 
S. Hep. .'1181. that compliance with this i.. . 
vision was a condition precedent to an a. i 

| on the policy. Held. also, that a iiersmi i t 
an officer of tlie insurance company appoint | 
to investigate the loss and report there.

' the company, was not an agent of the latter 
having authority to waive compliance with 
such condition, and if lie had such author u 
lie could not. after 11 days had expired. . \ 
tend the time without express authority ‘Y . 
his principal. Held, further, that compliance 
with the condition could not in any ra-. i„. 
waived unless the waiver was clearlx - 
pressed in writing signed by the conipnn - 
manager in Montreal, as required by another 
condition in the policy. Atlas Assur. < ,
ItrotrnelI, xxix., 537.

3d. Condition in polieg — Ship insured 
“ while running" - Variation from statut, 
conditions.] A policy issued in 18111 in m I 
the hull of the SS. Baltic, including em:i• ■ -. 
&r.. “ whilst running on the inland VI,.-. 
rivers and Canals during the season of n . 
tion. To be laid up in a place of safet.x .lin
ing winter months from any extra-hazard.-us 
building.” The Baltic was laid up in lsn:; 
and xvas never afterwards sent to sea In 
18!HI she was destroyed by fire.—Held, re
versing the judgment np|»enled from (21 Om 
App. H. 31)3) that the policy never ntta-V-d; 
that the steamship was only insured i 
employed on inland waters during the naviga
tion season or laid up in safety during tin* 
winter months. Held, also, that the Ik - 
stipulation was not a condition but rather n 
description of the subject matter of the in
surance. and did not come within s. Ill .if 
the Ontario Insurance Act relating to varia
tions from statutory conditions. I mulmi 
Assur. Corporation v. Great X or them Transit 
Vo., xxix., 577.

37. Termination of polieg — Surrembr 
Waiver — Estoppel — Husband and tr 
Insurable interest — Tenant for lift Haul
ages—Practice—Parties.

See No. 82. infra.

38. Application — Transfer of int‘ " ■> 
Property in goods — Construction ./ 
ment — Warranty — Pleading — /
—Findings of jury.

Sec No. 78. infra.

39. Condition of policy — Proof of ' - 
ll’liwr—.let# of officials.

Sec No. 2. ante.

5. Condition Precedent.

40. Payment of loss — Notice of claim— 
Mutual Insuranco Company—Statut'-ni con-
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dirions.]—A policy issued by n mutual insur
ance company is not subject to the filiform 
renditions Act. It. S. <>. ( 1877) c. 102. and 
in siu'li a policy where tin* loss is payable only 
within tlirei* months after notice by insured 
nmirdine to the provisions of 3(1 Viet. <•. 44. 
s. "*- (Ont.),* the company are entitled to 
three months from the date of the furnishing 
of the claim pa liera before being subject to an 
action, and that therefore an action institut
ed more than three months after notice of 
the loss, but only Til days after the filing of 
the claim papers in conformity with the sta
tute had been prematurely brought. Hallagh 
v. Itijtal Mutual Fire Inn. Co <5 Out. App. 
II *71 approved. Judgment appealed from 
I 4 Out. App. It. 293 I reversed. Mutual I'irr 
In*. Co. of Wellington, v. Frey, v. 82.

* It. 8. <). ( 18771 v. 1«1. s.

41. Arbitration anil air aril — Condition 
lirai dent.'] Where a condition in the policy 
provided that no action should lie maintain
able against the company for any claim un
der i lie policy until after an award should 
have been obtained in the manner therein 
provided fixing the amount of the claim :— 
ll<Id. that the making of such award was a 
condition precedent to any right of action to 
recover a claim for loss under the policy. 
(See <j. It. (j. B. 4114) (luerin v. Man- 
cluster Fire Assur. Co., xxix., 139.

42. Construction of contract — ul'ntU,t— 
t'uiiilition precedent — Waircr — Fstoppel— 
luthority of agent.]—Conditions of a policy 
required proofs &t\, within 14 days after loss, 
and provided that no claim should lie payable 
for v specified time after the loss should have 
hcci ascertained and proved in accordance 
with this condition. There were two subse
quent clauses providing respectively that until 
such proofs were produced no money should be 
payable by the insurer, and for forfeiture of 
all rights of the insured if the claim should 
not. for the space of three months after the 
occurrence of the fire, be in all respects veri
fied iu the manner aforesaid. Ilehl. reversing 
the judgment appealed from (31 X. S. Rep. 
3371 that the condition as to the production 
of proofs within 14 days was a condition pre- 
■ client to the liability of the insurer; that the 
force of the word “until” in the subsequent 
clause could not give to the omission to pro
duce such proofs within the time specified, 
the effect of postponing recovery merely until 
after their production, and that the clause as 
to forfeiture after three months did not np- 
pl> die conditions specially required to be 
fulfilled within any lesser period.—Neither the 
local agent for soliciting risks nor an adjuster 
'■ait for i he purpose of investigating the loss 
tmd.T o policy of lire insurance, has authority 
to waive compliance with conditions precedent 
to the insurer’s liability or to extend the time 
thereby limited for their fulfilment, and ns the 
P'dicv in question specially required it. there 
v,,uld I"' no waiver unless by indorsement in 
"fitin- upon the policy signed as therein 
specified. Atlas Assur. Co. v. Itroicncll (29 
( an. S O R 637) followed. Commercial 
e-mo» .l**nr. Co. v. Margcson, xxix., (101.

43. Proofs of loss — Change in risk — ,Yo- 
ii'r Insurable interest — Mortgage clause

Art,ilration — Condition nrecedent — For- 
<i!in statutory conditions—Transfer of mort- 
9«tn IAlignment of rights after loss—Signification.

See No. 33, ante.

44. Time limit for proofs of loss — Condi
tion ^precedent — Waircr — Authority of

Sec No. 35, ante.

(1. Condition of Statvte.

43. Mutual insurance company - Contract 
--Termination So tier Statutory condi
tions- It. S. O. ( I SSI i e. lia Waircr 
Fstoppel.]—It. applied to a mutual company 
for insurance on his property for 4 years, 
undertaking to pay amounts required from 
time to time, and a 4 months’ note for the 
first premium, lie received a receipt begin
ning as follows : “Received from It. nil un
dertaking for tbe sum of .$40.50, being the 
premium for an insurance to the extent of 
$1.500 on the property described in bis appli
cation of this date” and then providing tliât 
the company could cancel the contract at any 
time within 50 days by notice mailed to the 
applicant, and that non-receipt of a policy 
within 50 days, with or without notice, 
should lie absolute evidence of rejection of 
the application. No notice of rejection was 
sent to It. and no policy was issued within the 
time which expired March 4. 1891. On April 
17th It. received a letter from the manager 
asking him to remit funds to pay his note 
maturing May 15. lie did so and his letter of 
remittance crossed another from tbe manager, 
mailed at Owen Sound. April 20th. rejecting 
his application and returning the undertaking 
and note. On April 24 the property was de
stroyed by lire. It. notified the manager by 
telegraph and on April 29th the latter wrote, 
returning the money remitted by It., who 
afterwards sent It again (-• the manager and 
it was again returned. It. then brought ac
tion. which was dismissed. A new trial was 
ordered by the Divisional Court, and affirmed 
by the Court of Appeal. Held, affirming the 
decision appealed from (22 Ont. App. R. (18). 
(»wynne, .1.. dissenting, that there was a valid 
contract by the company with It. for insur
ance for 4 years ; that the statutory condi
tions in the Ontario Insurance Act (R. S. 
O. 118871 e. 1(17) governed such contract, 
though not in tin* form of a policy ; that if 
tlie provision as to non-receipt of a policy 
within 50 days was a variation of the statu
tory conditions, it was ineffectual for non- 
compliance with condition 113 requiring varia
tion to Ik* written in a different coloured ink 
from the rest of the document, and if it had 
been so printed the condition was unreason
able : and that such provision, though the 
non-receipt of the policy might operate as a 
notice, was inconsistent with condition 19, 
which provides that notice shall not operate 
until 7 days after its receipt. Held, also, that 
there was some evidence for the jury that the 
company, by demanding and receiving payment 
of the note, had waived the right to cancel 
the contract, and were estopped from denying 
that B. was insured. Dominion Orange Mutual 
Fire Ins. Association v. llradt, xxv., 154.

4(5. Policy of insurance—Statutory condi
tions — Variations — Co-insurance.]—The 
co-insurance clause printed ns a variation 
from the statutory conditions in a policy of 
insurance against fire, requiring the insured 
in consideration of a reduced premium to keep 
the property covered by other policies to at 
least 76 per cent, of its value, will not be pro
nounced unjust and unreasonable within the

► t£»i 
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meaning of s. 115 of the Ontario Insurance 
Act (It. 8. O. [1887] c. 107). Judgment Ap
pealed from (27 Out. App. It. 373) affirmed. 
Eekardt v. Lancashire Ins. Co., xxxi., 72.

47. Constitutional law — Trade and com
merce — Jurisdiction of local legislature — 
Omission of statutory conditions — Option of 
insured.

Sec No. 08, infra.
48. Representation by insured — Descrip

tion of property — Error in policy — Con
tract — Statutory condition — Variation — 
Arbitration — Waiver,

See No. 1)3, infra.

40. Proofs of loss — Change in risk — 
Notice — Insurable interest — Mortgage 
clause — Arbitration — Condition precedent 
—Foreign statutory conditions — Transfer of 
mortgage—Assignment of rights after loss— 
Signification.

See No. 33, ante.

50. Condition in policy — Ship insured 
“ while running ”—Variation from statutory 
condition.

See No. 30, ante.

51. Renewal of fire policy — Void mercan
tile risk—Mortgage clause.

See No. 54, infra.

52. Application — Untrue statement — Ma
teriality—Statutory condition.

See No. 04, infra.

7 Contract of Insurance.

53. Construction of policy — Asylum for 
insane — Main building — Annex.'] — The 
Asylum for the Insane. London, consists of 
a centre building containing all necessary ac
commodation for patients, a kitchen, laundry, 
and engine-room built of brick and roofed 
with slate situate some 50 feet to the rear of 
the middle of the centre building, and connected 
with it by a passage or covered way with brick 
walls about 10 feet high, roofed with slate 
and with a tramway tp convey fond from the 
kitchen to the southern portion of the centre
building. A policy of insurance against fire
insured the “ main building.” Held, affirming 
the Court of Appeal for Ontario, that the 
policy covered the kitchen, laundry and en
gine-room. .Etna Ins. Vo. v. Attorney-Gen
eral of Ontario, xviii., 707.

54. Fire insurance — Void policy — Re
newal - Mortgage clause.]—By s. 107 of the 
Ontario Insurance Act a mercantile risk can 
only be insured for one year and may be re
newed by a renewal receipt instead of a new 
policy. Held, reversing 3 Ont. L. It. 127 and 
restoring the trial judgment (32 O. It. 309), 
Girouard, J., oontra, that the renewal is not 
a new contract of insurance. Therefore where
the original policy was void for non-disclosure 
of prior insurance the renewal was likewise a 
nullity though the prior insurance had ('eased 
to exist in the interval. Held, per Girouard, 
J., that the renewal was a new contract which 
was avoided by non-disclosure of the conceal
ment in the application for the original policy. 
—The mortgage clause attached to a policy 
of insurance against fire which provided that 
“ the insurance as to the interest only of the

mortgagees therein shall not be invalidated by 
any act or neglect of the mortgagor or own. 
of the property insured. &c.,” applies only t., 
acts of the mortgagor after the policy con.
Into operation and cannot be Invoked
against the concealment of material facts ! . 
the mortgagor in his application for the p< : 
icy. Quatre, Would the mortgage clause . .. 
title the mortgagee to bring an action in I:is 
own name alone on the policy? Liverpool ,t 
London it Globe Ins. Co. v. The Agricultural 
Savings and Loan Co., xxxiii., 94.

55. Interim receipt — Variation in descrip
tion of premises — Authority of agent- t un 
struetion of contract.

See No. 75. infra.

50. Risk on building anil stock for separate 
amounts — Misstatement — Incumbrance* 
Condition of policy — Indivisibility of con
tract.

Sec No. 91, infra.
57. Trust assignment — Conditions in pot 

icy — Xoticc to aacnt—Loss payable to 
creditors—Right of action—Contract.

See No. 17, ante.

58. Appointment of agent — Delegation 
authority — Interim receipt — Contrai t liiinl- 
iny on company.

Sec Principal and Agent, 3.

59. Condition of policy — Loss by explo
sion — Fire caused by explosion — Exemption 
from liability.

See No. 32, ante.

00. Representation by insured — Descrip
tion of property — Error in policy - Con
tract Statutory condition l a rial 
Arbitration — IVdivcr.

Sec No. 93, infra.
01. “ Mortgage clause ”—Payment to mort 

gapee — Liability of insurer to insur'd -- 
Subrogation in rights of mortgagee—Release 
of mortgage.

See No. 71, infra.

02. Application — Transfer of interest— 
Property in goods — Construction of ■toirc- 
ment—Warranty — Pleading — Evidence— 
Findings of jury.

Sec No. 78, infra.

03. Mutual insurance company — Contract 
—Termination — Notice — Statutory condi
tions—Waiver—Estoppel.

See No. 45. ante.
04. Condition in policy — Ship in-iired 

“while running”—Variation from statutory 
condition.

See No. 36, ante.
65. Construction of contract—"Until"— 

Condition precedent — Waiver—Estoppel — 
Authority of agent.

See No. 42, ante.

8. Foreign Law.

66. Statutory conditions — Foreign law— 
R. S. O. (18!)7) c. 203, ». 168. — Quine, per
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Taschereau. J. Do Ontario statutory tiondi- 
tioits printed on tin» back of n policy issued in 
Quebec and not referred to in the body of the 
policy, form part of the contract between the 
parties? (See (). R. 5 «.*. B. 134.) Qvertn v. 
Manchester Fire Attce. Co.. xxix., 139.

See No. 08, infra.

0. Fraud.

07. Condition of policy—Fraudulent xtate- 
ment—Proof of fraud—Presumption—Axxign- 
nn ut of indien -Fraud by assignor. | —Where 
nil insurance policy is to be forfeited if the 
claim is in any respect fraudulent, it is not 
essential that the fraud should be directly 
proved: it is sufficient if u clear case is estab
lished by presumption, or interference, or by 
circumstantial evidence.—The assignee of the 
policy cannot recover on it if fraud is estah- 
li hed against the assignor. yorth British and 
Mercantile Ins. Co. v. Tourvillc, xxv., 177.

10. Legislative Jurisdiction.

08. Constitution lair—Trade and comtnerec 
—Jurisdiction of local legislatures—B. S. 1.
ht. isin, xx. m. 9i—R. s. o. t /iS77 ) c. m

—Omission of statutory conditions—Option of 
iiixurcd.l—“ The Fire Insurance Act,” It. S. 
0. 11877) c. 102, was not ultra vires of the 
Legislature of Ontario and applies to all fire 
Insurance companies licensed to carry on In
surance business in Canada, taking risks on 
property within the Province of Ontario.— 
The statute in question, prescribing conditions 
incidental to insurance contracts, relating to 
property situate in Ontario, was not a regula
tion of trade and commerce within the mean
ing of the words of s.-s. 2, s. 91. It. N. A. 
Act, 1807—An insurer in Ontario who has 
not printed on the policy or contract of insur- 
anco the statutory conditions in the manner 
indicated in the statute, cannot set up against 
the insured his own conditions or the statu- | 
tory conditions, but in such a case, the insured 
alone is entitled to avail himself of any statu
tory condition. (The judgments appealed 
from were affirmed. Taschereau and Owynne. 
JJ.. dissenting.) — Per Taschereau and 
Owynne, JJ. The power t<> legislate upon the 
subject matter of insurance is vested exclu
sively in the Dominion Parliament by virtue 
of its power to pass laws for the regulation 
of trade and commerce under s. 91 of the It. 
X. A. Act. 1897. The Citizens’ Ins. Co. v. 
1‘uisuns; The Queen Ins. Co. v. Parsons; 
Western Ins. Co. v. Johnston, iv„ 215.

On appeal to the Privy Council, the judg
ment was affirmed in respect to the validity 
of the provincial statute, but on the merits it 
was reversed. (7 App. Cas. 90.)

And sec No. 00, ante.

11. Mistake.

0.0. I'('presentation by insured—Description 
of property—Error in policy—Contract—

condition — Variation—Arbitration—

686

70. Proofs of loss—Change in risk—Xoticc 
—Insurable interest—Mortgage clause—Irfci- 
1 ration—Condition precedent—Foreign statu
tory conditions — Transfer of mortgage—As
signment of rights after loss—Signification.

Sec Nos. 33 ante. 72. 73, infra.

12. Mortgage Clause.

71. Payment of loss to mortgagee — Claim 
of non-liability towards mortgagor—Subroga
tion of insurer rights of mortgagei Re
lease of mortgage.]—Mortgagee insured the 
mortgaged nroperty to the extent of its claim 
thereon under a covenant in the mortgage for 
insurance on the mortgaged premises in a sum 
not less than the amount of the mortgage. 
The policy issued in the name of the mort
gagor with a condition flint whenever the in
surance company should pay the mortgagees 
for any loss thereunder and claimed that as to 
the mortgagor no liability therefor existed, 
the company should he subrogated to all the 
rights of the mortgagees under all securities 
held collateral to the mortgage debt to the 
extent of such payment. A loss having oc
curred the company paid the insurance to the 
mortgagees and the mortgagor claimed that 
his mortgage was thereby discharged. The 
company disputed this contention and insisted 
that they were subrogated in the rights of the 
mortgagees under the condition. In an action 
to compel the company to discharge the mort
gage, the Court of Appeal (15 Ont. App. Cas. 
42U, affirming the trial court (14 O. It. 322), 
held, inter alia, that the right of an insurer 
to subrogation in such a case depended upon 
whether or not there was a good defence 
against the claim of the mortgagor who. as 
between himself and the insurer, was the 
party insured, and that the payment inured 
to the benefit of the mortgagor as the company 
in making it dealt with the mortgagees as an 
agent for the mortgagor. The Supreme Court 
affirmed the judgment appealed from, and dis
missed the appeal with costs, Patterson, J., 
taking no part in the judgment. | See note 
la loir. |—Held, per Taschereau and Owynne, 
JJ., that the insurance effected by the mort
gagees must he held to have been so effected 
for tile benefit of the mortgagor under the 
mlicy. and tlm subrogation clause which was 
nserted in the policy without the knowledge 

and consent of the mortgagor could not have 
the effect of converting the policy into one 
insuring the interest of the mortgagees alone; 
that the interest of the mortgagees in the 
policy was the same as if they were assignees 
of a policy effected with the mortgagor : and 
that the payment to the mortgagees discharged 
the mortgage.—Also, that the company were 
not justified in paying the mortgagees without 
first contesting their liability to the mortgagor 
and establishing their indemnity from liabili
ty to him : not having done so they could not, 
in the present action, raise any questions 
which might have afforded them a defence in 
an action against them on the policy by the 
mortgagor. Imperial Fire Ins. Co. v. Bull, 
xviii., 097.

Note.—Reasons for the decision of the Su
preme Court were delivered as follows :

| Fournier. J.—I am of opinion that the 
: judgment of the Court of Appeal is right and 

should he affirmed, and this appeal dismissed 
with costs. Mr. Justice Fournier also an
nounced the judgment of Strong, J., who wasSee No. 93, infra.
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absent when judgment wns delivered, saying 
that Ilis Lordship Mr. Justice Strong con
curred in the decision that the judgment up- 
l*ealed from should be nttirmed and the appeal 
dismissed with costs.

Taschereau, J.—I am of opinion to dis
miss this appeal for the reasons given by my 
brother (iw.vnue. I also refer to the nisi- of 
Sorcreign Ins. Vo. v. Peters I 12 Can. S. C. It. 
63». where this court lias already decided that 
a mortgage of a property insured is not an 
assignment which renders a policy void under 
a condition that an assignment without notice 
lo the company should void the policy.

O Wynne, J. — The grounds upon which I 
desire to rest my judgment are as follows. 
As between the mortgagees and the mortgagor 
the mortgagees were hound in efl'eeting an in
surance of the mortgaged premises to effect 
one for the benefit of" the mortgagor in respect 
of his interest and not one for the benefit of 
the mortgagees themselves ami in respect of 
their interest. The policy which the mort
gagees, under their obligation lo the mortgagor 
as above, did effect was one wherein and 
whereby the mortgagor is the person expressed 
to be insured with a provision that the loss — 
that is to say the insured jierson's loss, if any. 
is payable to the mortgagees. I'nder such "a 
provision payment to the mortgagees of any 
loss sustained by the mortgagor would he a 
fulfilment of the insurer's covenant with the 
insured as expressed in the policy. A policy 
so expressed cannot became converted into or 
be construed to In- a policy wherein and where
by the mortgagee lava me the person insured 
and to tla- extent of his own interest alone. 
The subrogation clause, therefore, which with
out the knowledge anil consent of tin- mort
gagor was inserted in the policy, which the 
mortgagees under their obligation to the mort
gagor as above stated procured to be entered 
into by the Imperial Fire Insurance Company 
with the mortgagor, cannot have the effect of 
converting the policy, framed as it is with the 
mortgagor as the insured person and to cover 
his loss in case flu- insured premises should 
lie destroyed or damaged by fire, into a policy 
with the mortgagees as tin- insured persons 
and to cover their interest in case of injury 
by lire to the insured premises. The policy 
in the present case, therefore, must be read 
and construed as one wherein and whereby 
the mortgagor is the person insured, the pay
ment of the amount of whose loss, if any 
there be, being made to the mortgagees will 
discharge the mortgage. The mortgagees' in
terest in the policy is in fact, as it appears to 
me, precisely the same as if the mortgagees 
were assignees of a policy of insurance effected 
with the mortgagor. A subrogation clause, 
therefore, of the nature of that inserted in 
the policy cannot be appealed to by the mort
gagees or any person claiming through them 
as against the mortgagor. Payment therefor 
by the insurance company to the mortgagees 
to whom by the policy in the present case the 
mortgagor’s loss, if any. was made payable, 
must be regarded as a payment made iii pur
suance of the policy and on account of the 
mortgagor, who is the jH-rson expressed to be 
insured, and "f his loss. And the Insurance 
company after such payment cannot Is- heard 
to say that in fact they paid the money to the 
mortgagees as upon a policy of insurance with 
them alone -to cover their interest only which 
policy is contained in the subrogation clause 
of which the mortgagor knew nothing.—If un
der any Circumstances in a policy framed as the

6bS

! present one is, with the mortgagor as the per
son expressed to be insured, such a subrogn- 
lion clause can have the effect of creating a 
valid contract between an insurance company 

! and a mortgagee, as to which I expre-. no 
opinion, the insurance company must, I 
contest their liability with the mortgagor uni 
establish their indemnity from liability to mm 
before they can with safety pay the mort g 
under the subrogation clause. Upon 
signaient of the mortgage by the mortgn-' 
in such n case, ii may be admitted thn 
insurance company like any other assigne- 
would acquire an Interest in the mortg.igi .

, but the insurance company in the presem • -■ 
having paid the amount secured by the poli, y 
to the mortgagees under a policy wherein 11,.- 
mortgagor was expressed to lie the person 
sured and which contained a direction i 

j the loss, if any, that is of the mortgagor,
! should bi- paid to the mortgagees, the comp.i'

ci..... . in ill-- present act ion dispute i hi
gagor's right to have recovered, 111 case hr Imd 

1 Drought an action on the policy, upon nn\ 
ground which by the policy created a I"..i bi
ture of ii. as it this was an action 
policy which it is not, nor anything of i. . 
kind. The mortgagor in the present a. i ou 
simply insists that the mortgagees lmv. i 
eeived monies from the insurance conmai . in 
discharge of the insurance company's liability 
in the mortgagor under the polhy, ui 
mortgagees cannot under tin- circumstan-.. lie 
heard to say that the monies they received 
from the insurance company were paid under 
a contract between tin- insurance enmpom ami 
the mortgagees to cover the mortgagees' 
est only in the insured premises. The n, n 
gage having been thus paid in full, the im.vt 
gagees must re-convey the mortgaged premises 
to tin- mortgagor, and in an action of this na
ture no question does, nor in my opinion ran, 
arise as to whether anything has I teen dom- nr 
omitted to be done by the mortgagor, the doing 
or omitting to do which would have given tin 
insurance company a good defence to am no
tion brought, if such had been brought, against 
them upon the policy by the mortgagor. All 
such inquiry is in my opinion wholly irrele
vant in the present suit. For these reasons I 
am of opinion that the appeal must dis
missed with costs and that the mort gag--r is 
entitled to a reconveyance to him of tin- mort
gaged premises.

72. Policy of fire insurance — “ M'ntgagc 
clause” —- Paument to mortgagee Snhn,na
tion — Discharge of mortgage.] — When- n 
policy of insurance against lire contai -s tin- 
" mortgage clause," payment by the insurer 
to the mortgagee in the case of loss, uli. n tin- 
insured has forfeited his rights under 11n- 
policy, does not operate as a discharge of the 
mortgage but simply substitutes tin- nsurer 
to the mortgagee’s rights as his remedy in such 
a case. Per Taschereau, .1., in re iluerin v. 
Manchester Pire Assnr. Vo., xxix., I.T.t, at p. 
156.

(Note.—Compare Imperial Pire In*, t'o. v. 
Hull, xviii., 1107 ; 15 Out. App. It. 421 ; 11 0. 
it. .‘$22; No. 71 and note, ante. I

73. Mortgage clause — Insurable interest— 
Transfer of mortgage.]—A mortgagee of in
sured premises to whom payment
made in case of loss "as his interest may op- 
pear" cannot recover on the policy when his 
mortgage has been assigned and lie" has ceased 
to have any interest therein at the time of the 
loss. (See Q. It. 5 Q. 1$. 484.) (I tier in v. Man
chester Pire Assur. Co., xxix., 139.
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74. Renewal of fire policy—Void mercantile ' 

rink—Mortgage clause.
See No. 54, ante.

13. Representations and Warranties. 
(fl) A» to Property Insured.

75. Interim receipt — Variation in descrip
tion of premise* in policy — Authority of 
agent—■( Construct ion of contract. |—On i)t li 
August. 1871. the plaintiffs applied through 
tlic company’s agent II.. at Hamilton, for 
$<>."**> insurance on goods in a store on the 
south side of King street, described in the 
application as No. 272 in defendant’s special 
tariff book, and marked No. 1 on u diagram 
indorsed in pencil by the secretary of the com
pany at Montreal ; this diagram being a copy 
nf tlie diagram on a previous application by 
insured. The premium was fixed at 02% cents 
on the $100, and was paid next day. On the 
same day ( 10th August) plaintiffs gave writ
ten notice to II. that they had added two flats 
next floor to their former premises ( part of 
No. 273 in defendant's special tariff bonk), 
and that part of their stock was then in these 
new Hats. A few days later II. inspected the 
building, and said the rati* would have to lie 
increased in consequence of the cuttings. On 
-•'Hi August, II. notified defendant of the 
opening into the adjoining building but did 
ii"i communicate the written notice In its en
tirely. Au increased rate, making It one per 
ivni., was fixed, and paid by 23rd Septemlier. 
the agent, issuing an interim receipt, dated 
bni k. Dth August, for full premium. The 
I'olicy issued, dated lit li August, describing the 
premises substantially as in the application of 
bill August, and referring to the diagram in
dorsed mi the application of the insured. S. T . 
-72. On the policy there was an N. It. in 
reference to "an opening in the east end gable 
of the premises, through which communication 
is laid with the adjoining house occupied by 
"|'e .” The policy was handed to plain-
jiffs in September, 1871. and the loss occurred 
in March. 1872.—Plaintiffs’ action in Queen’s 
Iteiieh <33 U. <’. Q. It 284). failed on the 
ground that, the description did not cover 
goods in the added flats.—Plaintiffs filed a bill

reform the policy or restrain the defendant 
from pleading in the action at law that the 
Hicy covered only goods contained in S. T., 
No 272. (See 21 tir 548 ; 23 dr. 442.) — 
//</</, )ur Richards, C.J., and Strong and 
IWhercau. JJ., that the construction of 
il"1 application, written notice and interim 
"■ceipt. read together, established a con- 
"uci of insurance between the plaintiffs and 
jlio defendant, embracing the goods situated 
in tlw Hats added by plaintiffs, and that 
notwithstanding the acceptance of a policy 
winch did not cover goods in the added flats, 
plnmtilK were entitled to recover for the loss 
sustained in respect of the goods contained in 
'in li added flats. Held, per Ritchie. Fournier 
and Henry, JJ., that the evidence did not es- 
tnl>lish an application for insurance on the 
goods in the added flats, nor an agreement for 
s'ic|i in mi rii lice by the agent, but that the ap
plication, interim receipt and agreement were 
coiihne,| to the goods in the premises, S. T„ 
A'i. 2,2. The court being thus equally divid- 

'be appeal was dismissed without costs. 1 
London and (llobc Ins. Co. v.” aid, i„ «04.

7*i. .11 ^representation—Situation of risk— j 
eurny by agent.]—M., appellants’ agent, who

solicited 8. for insurance with the appellants, 
had previously examined the premises. T. s. 
signed the application which M. had filled up, 
on the hack of which was a diagram purport
ing to represent the exact situation of the 
building in relation to adjoining buildings. 
T. s. stated at the time of signing the appli
cation that the distances put down in the 
diagram were not accurate and M. promised 
,o make accurate measurements and correc
tion. A condition of the policy provided, that 
if an agent should fill up the application, he 
should be dee..... to be the agent for that pur
pose of the insured and not of the company. 
" Imt the company will he responsible for nil 
surveys made to their agents personally.” 
Ilrld. affirming the judgment appealed from 
(2 Out. App. It. 81 i. that with respect to the 
survey, description and diagram the insured 
was dealing with M.. as the agent "i the com
pany, and that any inaccuracy, omission or 
errors therein were those of tin* agent of the 
company acting within the scope of his au
thority. and not of the insured. Hastings 
Mutual Fire Ins. Co. v. Shannon, ii., 304.

77. Misdescription -— Reference to plan — 
Breach of condition—Falsa demonstratin non 
nocct—Canvasser Agency.\ — A policy de
scribed goods insured as stock of dry goods, 
&e., while in that 1*X> story building occupied 
as a store-house, said building shewn on plan 
on back of application ns " feed-house,” situ
ate attached to wood-shed of assured’s dwell
ing house. The plan had been made by a can
vasser who had obtained the application, and 
l lie building on plan marked " feed-house.” 
did not in any respect conform to the descrip
tion in the policy, but another building thereon 
answered the description in every way except 
as to the designation “ feed-house.” The goods 
were stored in this latter building and were 
burnt. The company refused to pay. alleging 
breach of a condition in the policy that no in
flammable materials should he stored on the 
premises, as well as misdescription of the 
building containing the goods insured. A 
barrel of oil was in the building marked “feed- 
house ” at the time of the lire. The jury 
found for plaintiff and motion for nonsuit, 
pursuant to leave reserved, was refused by 
tile Supreme Court (N.B.) Held, affirming 
ilie judgment appealed from (30 N. B. Hep. 
31(1), that the nonsuit was rightly refused; 
that it was evident that the building in which 
tlie goods were stored was that intended to be 
described in the policy; that the building 
marked " feed-house ” being detached from 
that in which the goods were was a suitable 
place for storing oil. which, therefore, was not 
a breach of the condition ; that the case was a 
proper one for the application of the maxim 
falsa demonstratio non nocct, but, if not, the 
matter was one for the jury who had pro
nounced upon it.—Held, further, that the can
vasser who secured the application could not 
he regarded ns agent of the assured, hut was 
i hr agent of the company which was bound 
by his acts. Uuardian Ins. Co. v. Connely, 
xx.t 208.

78. Representation in application—Trans
fer of interest—Property in goods—Construc
tion of agreement — Warranty — Pleading— 
Evidence—Findings of jury.]—M. agreed to 
cut and store ice by written agreement which 
provided that the ice houses and all imple
ments were to ho the property of I’., who 
after the completion of the contract was to 
convey same to M. ; the ice was to he delivered 
on board vessels to be sent by P. who was to
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«crept only goo<l merchantable ice so delivered 
and stored. The ice was rtit ami stored and 
M. effected insurance thereon ami on the 
buildings and tools. In his application in 
answer to the question. "l»oes the property 
to lie insured belong exclusively to tin- appli
cant, or is it held in trust or on commission, 
or as mortgagee?" The written reply was. 

Yes. to applicant." At the end of the ap
plication was a declaration that the "forego
ing was a just, full and true exposition of all 
the facts and circumstances in regard to the 
Condition, situation and value and risk of the 
property to be insured so far as the same are 
known to the applicant nnd material to the 
risk."— The property was destroyed by fire 
and payment of insurance was refused on the 
ground that the property belonged to V. and 
not to M. Defendant sought to prove that 
other insurance on the ice had been offered 
by I1., and that under a condition of the policy 
the amount of M.'s damages, if he was entitled 
to recover, should be reduced by the amount 
of the insurance effected by P. This defence 
was not pleaded. The policies to P. were not 
produced at the trial and verbal evidence of 
the contents was received subject to objection.
A verdict was given for M. for the full amount 
of his policy.—//cM. affirming the judgment 
appealed from (30 N. It. Hep. 303 •. that the 
property in the ice was in M. : that it was 
the buildings and implements only which were 
to he the property of P. bv the agreement and 
not the ice which was at M.’s risk and shipped. 
—Held, further, fiwynne, J., dissenting, that 
the insurance to P. and the condition of the 
policy should have been pleaded but. if it had 
1mm ii, the evidence as to it was improperly re
ceived and must be disregarded.—Held, per 
Ritchie. C.J., that the application of M. for 
insurance not being made part of the policy 
by insertion or reference the statements in it 
were not warranties, but mere collateral re
presentations which would not avoid the 
policy unless the facts mis-stated were mate
rial to the risk. If materiality was a ques
tion of law, the non-communication of the 
agreement with P. could not affect the risk: 
if a question of fact, it was passed upon by 
the jury. — Per Strong, J. The application 
being properly connected with it by verbal 
testimony, formed part of the policy and 
statements in it were warranties, but as M. 
only pledged himself to the truth of the ans
wers " so far as known to him and material to | 
the risk" nnd such knowledge and materiality , 
were for the jura to pass upon, the result was 
tin* same whether they were warranties or 
collateral representations, Xorth llritiali nnd 
Mercantile Ina. Co. v. McClellan, xxi., 288.

(6) A* to Intcrcat of Inaurcd.

70. Poaacaaion of inaurcd property — Parol 
agreement — Inaurahlr intcrcat- .1drnneca to 
build a reaacl—Equitable intcrcat.]—C. made 
advances to It. upon a vessel, then In course of 
construction, niton the faith of a verbal agree
ment with It., that after the vessel should he 
launched, she should be placet! in his hands 
for sale, and that out of the proceeds the ad
vances so made should lie paid. When vessel 
was well advanced C. disclosed the facts and 
nature of his interest to the agent of the 
company which Issued a policy against loss by 
lire to C. The vessel was still unfinished, nnd 
in It.*a possession when she was burned. 
Held, reversing the judgment appealed from 
(2 P. & B. 240), that C.’s interest, relating

692

ns it did to n specific chattel, was an equitable 
interest which was insurable, nnd therefore i 
was entitled to recover. Clark v. ,<«•«,n><h 
Imperial Fire Ina. Co., iv., 192, 700.

Note. The judgment of Strong, .1 
ferred to at page 212 of the report, appears 
on page 7UU of the same volume.

80. Itrprcaentation—Sale A droit de mum
—Contre lettre—Insurable interest—Tnn ,■
of policy—Art. 2)82 C. C.|—In an appliea- 
tion T. represented that he was the owner ,.f 
premises and effects, while he had previously 
sold the real property to S.. subject to right 
of redemption, of which right T.. at the time, 
had availed himself by paying back part of 
the advances, leaving still due to S. .<I..V*i 
Subsequently the respective interests of T and 
S. were fully explained to the company ami a 
transfer of the policy for—(amount in blank I 
was rnaile to 8. by T. ami accepted by the 
company. The action was by tin* transferee 
for $.‘1.280, total amount of insurance on the 
building and off»*cts. Held, affirming the intig- 
tnent appealed from (2 Legal News 2'*ll. 
that at tlie time of the application T. had an 
insurdble interest, and as the company Imd 
accepted the transfer, which was intended by 
all parties to Is* for $1.500, the amount then 
due by T. to S.. the latter was entitled to re
cover the $1,500. Held, also, that K . having 
no insurable interest in the moveables, the 
transfer to him by T. was not sufficient t 
vest in him T.'s rights under the policy with 
regard to the moveables. Ottawa Agricultural 
Ina. Co. v. Sheridan, v., 157.

81. Appeal—Yew trial—Policy— Inaurail
intcrcat—Condition—Renewal—A 'nr contract 
—Heprcaentationa.]—J., manager for tin* ap
pellant. insured the stock of S.. a deht.-r. in 
the name nnd for the benefit of the appellant, 
at the time representing appellant to he mort 
gngee of the stock. 8. became insolvci : and 
J. was appointed creditor's assignee, the pro
perty of the insolvent being then com^-d t> 
him. On 8th March, 1870, 8. made a bill of 
sale of his stock to J., upon effecting .-i posi
tion before it was confirmed by the court 
The insurance was renewed on 5th August. 
1870, one year after its issue. On 12tli I ami 
ary, 1877, the bill of sale to J. was disci irged 
and a new one given by 8. to the appellant, 
who claimed that the former had be, u 
by .1, as his agent, nnd the execution of the 
latter was merely carrying out the 
intention of the parties. The stock wa< de
stroyed by fire on 8th March. 1877 \ mdi
tion of the policy wee “ that all In* 
whether original or renewed, shall be ■ •n*id- 
ered ns made under the original renre*eiu it ion, 
in so far as it may not be varied by a m w re
presentation In writing, which in all - it 
shall he incumbent on the party insn ,| t,- 
niake when the risk has boon changed, either 
within itself, or by the surrounding -■ adja
cent buildings." On trial before Sn b. .1. 
without a jury, a verdict was given 1 r the 
daim iff and the Supreme Court t X - 1 >|lt
i aride, and ordered a new ti 

ground that plaintiff had no Insurable '"rest 
in the property when insurance was effected, 
and that no Interest subsequent! 
would entitle him to maintain the actu a -<m 
appeal, Held. (1) That the appeal mid h** 
heard notwithstanding an objection that it 
was asserted from a judgment ordering a 
trial on the ground of verdict being n-Minrt 
the weight of evidence. Eureka U nolle» 
Mill a Co. v. Moaa (11 Can. 8. C. It. HD. ap
proved and distinguished.— (2) That die ap-
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pelliint having had no insurable interest when 
the insurance was effected, the subsequently 
acquired interest gave him no claim to the 
iwnelit of the policy, the renewal of the exist
ing policy being merely a continuance of the 
original contract. Judgment appealed from 
iâ Kuss & field, 1721 affirmed. Iloicard v. 
Lancashire Ins. Co., xi., 02.

82. Policy — Termination by company — 
C'-rrrndcr—Waiver—Estoppel—Husband and 
wife--Insurable interest in wife's property— 
Tnmnt for life—Damaaes—Practice--Parties 
Striking out name of wife joined as eo- 
plaintiff. |-—A.. as mortgagee, effected insur
ance on (Vs property, under authority from 
and in the name of f'.. with loss payable to 
himself. During continuance of the policy the 
•ompnny notified A. that the insurance would 

he terminated, and advised him to insure else
where. The notice stated that unearned pre
miums would be returned, but no payment or 
tender of same was made according to con
ditions of policy. A. took policy to agent of 
insurers, who was also agent of another in
surance company, and left it with him. direct
ing him to put risk in latter company. No 
receipt was given, and the property was de
stroyed by fire immediately after. Payment 
was resisted on the ground that polu'y was 
surrendered: that (’. had parted with his in
terest in the property by giving a deed to one 
B. who had re-conveyed to C.’s wife, and that 
proper proofs of loss had not been given, 
claiming, in reply to n plea of waiver in re- 
E>|rd to proofs, that such waiver should have 
been in writing, according to a condition in 
the policy. They had refused to return policy 
"ii demand. Held, reversing the judgment ap
pealed from tir» N. 8. Hep. 218), Fournier, 
I. dissenting. thal’T*. had an insurable interest 
in the property at the time of the loss, as the 
husband of the owner in fee and tenant by the 
courtesy initiate, and having had also an in
surable interest when the insurance was effect
ed. the policy was not avoided by the deed to 
B That the company, by wrongfully with
holding the policy, were estopped from claiming 
that proofs of loss had not been given according 
to indors'd condition, and were equally es
topped from setting up the condition requir
ing waiver of such proofs to he in writing, if 
»«ph condition applied to waiver of proofs of 
loss. That the measure of damages rénover

ont for life uf ihe insured premises 
w the full value of such premises to the extent 
of the sun; insured.—Under the practice in 
N'»'a Scotia where the wife is improperly 
joined a- co-plaintiff with the husband the 
suit dn.-x not abate, but the wife’s name must 
'"'.struck out of the record and the case deter- 
,n"! if brought by the husband alone. 
t «r Fournier, J., dissenting, that the sending 
ot the «-uvular by the company, and compli- 
a,,('° " it 11 its terms by the assured in giving 
'ip tlic policy to the company’s agent, was a 
surrender of said policy, and plaintiff tlicrc- 
fiire could not recover. Caldwell v. Stada- 

d Lift /->. Co., xi.. 212.

ST Ih*nrahle interest—Mortgagee—Assign- 
'""it .,> ,„,liri, — Acceptance of premiums— 
.'"fm i h, 1S77 T. held insurance on pro- 
,H'n> " It be mortgaged to \V. in 1881. and 
on hu m ..ment on the policy which bad been 
anniDh y renewed, made the loss payable to 
, lss- T. conveyed his equity of re
demption i.» XV., and a few months after, at 

rwj!"";t "f XV.. indorsement was made on 
“te policy permitting the premises to remain

| meant. The policy was renewed each year 
| until 188T». when all the policies of the com- 

pony were celled in ana replaced by new 
1 policies, that held by XX’. being replaced by 

another in the name of T., to which XX'. ob
jected and returned it to the agent who re
tained it. The premiums were paid by XX’. up 

| to the end of 1HKF». — The premises were 
burned, and a special agent of the company, 
having power to settle or compromise the loss,

■ gave to XX'. a new policy in the name of T.
having the vacancy permit and an assignment 

; from T. to XX’. indorsed thereon and c'ontain- 
I ing a condition not in the old policy, namely, 
i that all indorsements or transfers were to he 

authorized by the office at St. John, X. B.,
I and signed by the general agent there. The 

company having refused payment, an action 
J was brought on the new policy, and the agent 

who first issued the policy to T. was joined as 
a defendant, relief being asked against him 
for breach of duty and false representations. 
The Supreme Court ( X. S.), set aside a ver
dict for plaintiff and ordered a new trial on 
the ground that his interest was not insured 
and that T. had no insurable interest to en
able NX", to i ••cover oil the assignment. Held, 
reversing the judgment appealed from (20 N. 
S. Hep. 4871, that the company, having ac
cepted the premiums from XX’. with knowledge 
of the fact that T. had ceased to have any 
interest in the property, must he taken to have 
intended to deal with XV. as owner of the pro- 

I perty and the contract of insurance was com
plete. Wyman v. Imperial Ins. Co., xvi., 715.

84. Application—Ownership of property in
sured—Misrepresentation.]— A condition in- 
dorsed on a policy "f insurance against fire 
provided that if the application for insurance 
was referred to in the policy it would he con
sidered a part of the contract and a warranty 
by tin* insured, and that any false representa
tion by the assured of the condition, situation 
and occupancy of the property, or any omis
sion to make known a fact material to the 
risk would avoid the policy. In the applica
tion for said policy tin* insured stated that ho 
was sole owner of the property to be insured, 
and of the land on which it stood, whereas it 
was, lo his knowledge, and that of tha suh- 
agent who secured the application, situated
upon lln* public highway, field, reversing the 
Supreme Court (N.B. ), that as the applica
tion was move than once referred to in the 
policy it was a part of the contract for In
surance*. and thaï the misrepresentation as to 
tin* ownership of tin* land avoided tin* policy 
under the above condition. \orwich Union 
Firi / - i v. /.- Hi II. \\i\ . 170.

85. Representation — Concealment — In
surable interest—Unpaid vendor.] — An un
paid vendor, who by agreement with his ven
dee has insured the property sold, may recover 
its full value in case of loss though his inter
est may he limited if, when lie effected the 
insurance, lie intended to protect the Interest 
of the vendee as well as his own.—The fact 
that the vendor is not sole owner need not be 
stated in the policy, nor disclosed to tin* in
surer. — Judgment appealed from (2ti Ont. 
App. It. 2771 reversed, and that of the trial 
judge (21) O. It. 394) restored. Keefer v. 
PIturnix Ins. Co., xxxi., 144.

80. Insurance by mortgagor or owner— 
Condition in policy—“ Sole and unconditional 
ownership.”

See No. 29, ante.
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87. Application — Transfer <>/ interest — 
Property in goods—Construe!ion »/ agreement 
— Warranty — Pleading — Evidence — Find
ings of jury.

See No. 78, ante.

88. Mortgage clause — Insurable interest— 
Transfer of mortgage.

Sec Nos. 72. 72$, ante.

80. Condition in policy—Interest of insured 
—Mortgagor—(timer—Further insurance.

See No. 29. ante.

90. Conditions in fire policy Interest of in
sured- Mortgagor or owner- -Further insur
ance—Estoppel.

See No. 29, ante.

(e) As to Malerial Statements.

01. Itisk on building and stork for separate 
amounts — Misstatement - Incumbrances on 
land — Condition of policy—/ndirisihil it y of 
contra<t .III I 'id. c. )). s. dll (Ont. I I 
Appellants issued n policy of insurance subject 
to .'1(5 Viet o. 14 ( Ont. i for $1.000 on build
ing. and $2,000 on stock. The application, 
which had been signed in blank and delivered 
to the iierson through whom the policy was 
effected, stated that there were no incum
brances on the property, although there were 
several mortgages. After issue of policy, re
spondents eiieeted a further incumbrance on 
the land, but did not notify defendant. The 
proviso ( since repealed by .‘19 Viet. c. 7.) 
to s. .'4(5 declared, "That the concealment of 
any incumbrances on the insured property, 
or on the land on which it may he situate, 
■ - shall render the policy void, and no
claim for loss shall be recoverable thereunder, 
unless the board of directors shall see lii in 
their discretion to waive the defect." A con
dition of the policy provided that it should be 
void by omission to make known any fact ma
terial to the risk. The Common Pleas (20 
V. (’. <’. P. H5Ôi refused to set aside the 
verdict in favour of the appellant, but the 
Court of Krror and Appeal ( 1 Ont. App. It. 
64.11 held the policy divisible and respondents 
entitled to recover insurance on the stock. 
Held, reversing the judgment appealed from, 
that the contract of insurance on the building 
and on the slock was entire and indivisible, 
and that the misrepresentation as to incum
brances, by the conditions of the policy, as 
well as by s. .‘{(5 of .‘{(5 Viet. c. 44 (Ont.), 
rendered the policy wholly void. Hare Dis
trict Mutual Fire Ins. Co. v. Samo, ii., 411.

92. Misrepresentation — Existing insurance 
— I crbal notice to agent- Application and 
policy.)- Plaintiff applied for further insur
ance for two months on machinery, through 
S.. the company's agent at 1».. authorized to 
receive applications, accept premiums and is
sue interim receipts, valid only for .'111 days. He 
informed S. of other insurances on the proper
ty. but not knowing the amount in the Gore 
Mutual Co., requested him to ascertain it, 
signed the application partly in blank, paid the 
premium and obtained an interim receipt, 
valid only for .'to days. S. forwarded 
the application to the head office with
out mention of insurance in the Gore

696

Mutual Company. The risk was accepted, 
and, in accordance with practice on risk- 
short periods, instead of a formal poli. n 
certificate issued stating that plaintiff \\n in
sured aubject to all the conditions of tiw . mi 
pany'a policies, of which he admitted 
unce, and that in the event of loss it >.< .]
I*e replaced by a policy. The inachinerv 
destroyed by lire, after the .*50 days, but with
in the two months, and a policy issued. .• 
dorsed with the ordinary conditions, .w if 
\\ lik'h wan i hat not ices of all prêt iou 
alters should be given to the company : .| 
indorsed, or otherwise acknowledged in writ
ing, otherwise the policy to lie of no e:lV i Mini 
another, that all notices for any pm 
must be in writing. The insurance n, i 
Gore Mutual Company was not lndor>e i m 
the policy. On appeal from the Co m 
Appeal (2 Ont. App. It. 1Ô81 revet » 
decree in favour of the plaintiff (24 Gr. L1:•!• i

Held, affirming the judgment appealed 1i 
that as the application in writing did not m 
lain a full and truthful statement of piv 
insurances, the verbal notice to the me nt of 
the exist ing policy in the Gore Mutual. \\ i:! 
out stating the amount, was inoperai - t.. 
bind the company and that the plaintiff wn* 
not entitled to have the policy reformed !.> ti .• 
indorsement of the Gore Mutual polir\ i. 
on, and could not recover. Itillinaton \ I’m 
rincial Ins. Co., iii., 182.

93. He présentât ion by insured—Description 
of property — Error in policy Con ha, t 
Statutory condition — It. S. (>. | / - , 
l(id—Just or reasonable variation \rlatm 
Hun Wait er. \ Tin- agent of an 11 
company tilled up an application for 
on a building built of boards and fixed t pre
mium at the rate demanded on bi it k 
there being no tariff for board building The 
words "boards” was so badly written tbat 
it was difficult to decipher it. but tl .1, i imr 
of thi‘ building was designated on a diM-nnn 
on the back of the application, win. i. i" 
agents were instructed to mark with ml in 
case of a brick, and black in case of a frame 
building. In this case it was in bhv !.. At 
the head office the word intended for h.iarth 
was read “ brick," and the policy Issue i - ..it 
a brick building. A loss having orcun tit* 
company, under a clause in the polity iused
■ in arbitration to lie had, but after 
fused i" pay the amount awarded 1 
sored, claiming that by reason of the emir in 
the policy there was no existing emui t <-f 
insurance. Held, affirming the jinlgm • ap- 
pea led from i 11 < Int. App. It. 328 
there had been no misrepresentation l>\ tl»' 
assured, and no mutual mistake, the partie* 
were ad idem and tin* contract was . ■ ■ .l.-t*-. 
and even if it were otherwise the nipniiy 
could not set up this defence after i mi tine 
the contract as existing hv the ref... n.'c_t.» 
arbitration under the policy.—IIv i 17th 
condition It. S. O. (1877) "c. K52. I**- i*
not payable until 30 days after pi  1 l"~
are put in unless otherwise provid-'-l M sta- 
lute or agreement of the parties. /.' ■/. l"r 
Ritchie, C.J.. and Fournier. II and
Gwynne, .1.1.. that this is a privilci.........r*l*»l
to the company, and while the tin may I'» 
further limited by agreement it eat1 ' In* ex
tended.—Per Strong, .1. That a \ . ition "f
the condition by inserting a clause in tin* pol
icy extending the time to (50 day - not n 
variation by agreement of tin p 
such varied condition a just or reasonable one. 
City of London Fire Ins. Co. v. Smith, xr.. 
(19.
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fi*. Fire in mi ni nee — Application—Untrue 
*t(it>ment — Matcriulity — Statutory con- 
dition. I—lu un application fur insurance 
against fire, among the questions to the ap
plicant were : " have you ever hail any pro-
I*rty destroyed by fire?" Ans.—“ Yea."
" tiive date of fire and, if insured, name of 
rumpany interested?" Ans. “ lS'.rj, Nation
al and London & Lancashire." The evidence 
«•hewed that there was a tire on the applicant's 
properties in 1.HK2 and two fires in 1H92, and 
th>' insurance by the policy granted on this 
,i|i|.lication was on property which replaced 
that destroyed by the latter fires. Ilchl, re- 
'••rsing the judgment apjiealed from LIT» N.
S. Itep. 4NN i that file above questions were 
material to the risk and the answers untrue. 
The first statutory condition, therefore, pre- 
• tailed recovery on the policy. H'cafrrn Assttr, 
Co. v. Harrison, xxxiii., 473.

M Verbal notice to agent—Application in 
blank .1/isreprenentation.

Sec No. 02, ante.

fit». I crhal notice to agent — Application 
for insurance signed in blank—Misreprescnta-

Scc No. 02, ante.

fi7. I p plica lion — Transfer of interest — 
Property in goods Construction of -"//■- < 
omit Warranty — Pleading — Evidence j 
Findings of jury.

Sec No. 78, ante.

fiS. Proofs of loss — Change in risk — 
Viti" Insurable inti rest—Mortgage clause 

11 lot rat ion -— Uonilition precedent — For- 
'"in statutory conditions — Transfer of mort- 
1l'i'i' \ssigninent of rights after loss—Sig
nification.

Sec Nos. 72, 73, ante.

fifi. Interest of insured —• Mortgagor — 
Ok icr ■ Further insurance.

Sec No. 20, ante.

IfiO. Itcneiral of fire policy—Void mercan
tile risk — Mortgage clause.

See No. 64, ante.

INSURANCE GUARANTEE.

tiinirantee policy — Honesty of employee— 
'"Ore of defalcation.

Sec SVRRTYSIIIP, 7.

INSURANCE. LIFE.
1 Acts of Agents and Officers, 1, 2.

Condition ok Policy, 3. 4.
•“>. Condition Precedent, 3, 0.
V Contract. 7-13.
«* Friendly Societies, 10, 17.
'*• Ixsi kaulk Interest, 18-23.
1 Miski vufse> tation, 24-27.

Mistake. 28
0. PattMii ms and Assessments, 29-32.

1. Acts of Agents and Officers.

1. Cancellation of policy — Agency—Art. 
tilt) C. C.—Unworthy beneficiary—Murder of 
assured — Exclusion from succession. \ —1The 
action to cancel a policy was against the re
presentatives of a deceased policy holder who 
was murdered by his wife and her lover, who 
were executed for the murder. Hin-eased left 
all his property to his wife, and hail no issue 
surviving. The widow was judicially de
prived of all rights as beneficiary under the 
policy and the will as unworthy of succes
sion. The company charged the remaining 
beneficiaries with endeavouring to take ad
vantage of fraud and the felony. The Su
preme t'ourt affirmed the judgment appealed 
from lO. 1C. It O. It. 4!tit. which held, that 
•is there was no evidence that, at the date of 
the policies, assured was aware of the evil 
intentions of his wife, nor that she was act
ing as agent in effecting the insurances, the 
fact that she might then have had such in
tentions and subsequently murdered her hus
band would not have the effect of discharging 
the insurer from liability under the policies 
toward the legal representatives of the as
sured. Standard Life Assur. Co. v. Trudeau, 
et al., xxxi., 37(1.

2.Insurance company — Appointment of 
medical examiner — Breach of contract 
Authority of agent.

See Contract, 133.

2. Condition of Policy.

3. Declarations and statements in applica
tion — Intemperate habits — Increase of 
risk—Promissory warranty.] The applica
tion, signed by applicant, contained the ques
tion and the answer : “ Are your habits sober 
and temperate? A. Yes." Also an agree
ment that should the applicant become as to 
habits so far different from the condition in 
which he was then represented to be as to 
increase the risk on the life insured, the policy 
should become null and void. The policy 
stated that " if any of the declarations or 
statements made in the application of this 
policy upon tin* faith of which this policy is 
issued shall be found in any respect untrue, 
in such case the policy shall he null and void." 
Insured became inteni|ierate during the year 
preceding his death, but medical opinion was 
divided as to whether his intemperate habits 
materially increased the risk. Held, on the 
merits, per Ritchie, C.J.. and Strong, J., 
( Fournier and Henry. J.T., contra.) that there 
was sufficient evidence of a change of habits 
which in its nature increased the risk on the 
life Insured to avoid the contract.—Judgment 
appealed from (M. L. It. 2 <J. It 323) af
firmed. Boyce v. Phmii.r Mutual Life Ins. 
Co.. xiv„ 723.

4. Incontestahle policy — Delivery of con
tract—Operation of conditions.

Sec No. 12. infra.

3. Condition Precedent.

R. Payment of premium — Delivery of pol
icy — Memo, on margin — Countersignature 
—Condition precedent.]—Evidence was given 
of payment of premium, and rebutting evi
dence that it had never been paid. The jury

»y

i
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found tlmt the premium was paid and the 
policy delivered to the insured as a completed 
instrument, although it had not been counter
signed as required by the memo, on the mar
gin. Verdict entered for the plaintiff was 
affirmed. Held, affirming the judgment ap
pealed from (21 N. S. Itep. 1«8U, llitchie, 
O. J., and Gwynne, J.. dissenting, that the 
necessity of countersigning by the agent was 
not a condition precedent to the validity of 
the policy, and the jury having found that the 
premium was paid their verdict should stand. 
(See 10 Can. S. ('. It. 02. and 13 Can. S. 
C. it. 21Si. Con federation Life Aee'n v. 
O’Donnell, xvi., 717.

Sec Nos. 7 and 8, infra.

0. Condition precedent to action — Allega
tion and proof of performance—Waiver.

See Action, 27.

4. Contract.
7. Unpaid premium — Delivery of policy— 

Countersigning — Escrow — New trial — 
Weight of evidence.]—In an action on a pol
icy. the company pleaded that the policy was 
never delivered, that the premium had never 
been paid, and that it was not a perfected 
contract. The policy was sent from Toronto 
to the agent at Halifax, to receive the pre
mium, countersign the policy and deliver it. 
The agent did not countersign, and on the 
policy was printed : “ This policy is not valid
unless countersigned by------. agent at ------ ,
countersigned this------day of --------.
Agent." The agent gave evidence that he 
delivered the policy to the party assuring, not 
countersigned, in order that he might read the 
conditions, and that the premium had not been 
paid. The policy was found after death of 
assured not countersigned, it was dated 1st 
October, 1872; the first premium would have 
covered the year up to the 1st October. 1873, 
and assured died 10th July, 1873. The judg
ment in favour of plaintiff was affirmed by the 
Supreme Court ( X. S. i Held, per Ritchie, 
C.J., and Strong and Taschereau. JJ.. (Four
nier and Henry, .1.1.. dissenting), that the 
evidence established the fact that the policy 
had not been delivered to the assured as a 
completed instrument, and therefore the com
pany was not liable. /'- r Gwynne, J. That 
the instrument was delivered as an escrow 
to the agent, not to he delivered as a binding 
policy until the premium should be paid and 
until the agent should in testimony thereof 
countersign the policy, and that there was no 
sufficient evidence to divest the instrument 
of its original character of an escrow, 
and to hold the company bound by the instru
ment as one completely executed and delivered 
as their deed. Judgment appealed from (2 
Russ. & Geld. 231 i reversed and new trial or
dered. Confederation Life Ass'n v. O’Don- 
cil. X.. 92.

Sec No. 5, ante, and No. 8, infra.

8. Delivery of policy — Payment of pre
mium—Countersigning — Condition- Instruc
tions to agent—Escrow — Evidence — Entry 
in hooks i/f deceased — Not exclusively against 
interest- New trial.] -Action on the nolley of 
life insurance referred to in Nos. 3 and 7. 
supra. On the trial the judge admitted in evi
dence a book entry made by deceased holder of 
the policy, shewing a payment to the agent of 
tii.- com pans of an amount equal to the pre 
mium, which the evidence shewed was paid by 1

money given to deceased by his father. II.- ,i so 
admitted the evidence of the agent, who 
since died, taken at a former trial of the . : 
to the effect that the premium was not 
and that he would not countersign the p. ,, v 
until it was paid, and that the policy was . idj 
given to deceased to enable him to cxamii 
and not as a duly executed policy. The jmy 
found for plaintiff, but stated, in nnsw.-r t . 
question submitted by the court, tlu.i t 
agent had been instructed not to d< 
policy until it was countersigned. Held. /.<. 
Ritchie. (’.J., and Gwynne, J., that the p v 
was only delivered to the agent as an es. .v, 
ami as it was never duly executed and de
livered the company was not liable /’.r 
Strong, J. That the memorandum as to . 
tersigning was not a condition of the p.. „■>, 
and the plaintiff was not barred by non ■■in' 
pliance with its terms; but the evidence .if 
the entry in the books of the deceased was im
properly admitted, and there should lie a i..-w
i rial.- Per Fournier and Henry, J.1 i 
policy was properly executed and deliviv.l, 
and as there was sufficient evidence to -.u-inin 
the verdict independent of the e\ idem • 
to have been improperly admitted at tin- trial, 
the appeal should lie dismissed.—Per Henry. 
J. Vnder the present practice the court i* 
bound to uphold a verdict if there is suffi, ient 
legal evidence to sustain it Independently 
of the evidence improperly received, and 
cannot take into consideration the elle. • „n 
the jury of such illegal evidence. Strong. J.. 
contra.—The court being thus divided in opin
ion a new trial was granted. Confeih rnh>.n 
Life Ass’n v. O'Donnell (10 Can. S (' II. 
1*21 approved. Confederation Life 1 -Vu v 
O'DonmII. xiii., 218.

Sec Nos. 5 and 7, ante.

0. Unconditional policy — Misrepresenta
tion — Deference to application - \... <itinn

Indication of payee—Delegation Ititun 
of premium — Parties —- Practice II. s 
C. e. /24. ss. ST. 28—Arts. I IT',. 1C 
!\88, 208.1 C. (.'.]—An unconditional III', pol
icy was issued in favour of a creditor of in
sured. "upon the representations, agreement* 
and stipulations " contained in npplmatmn 
signed by assured, one of which was that if 
any misrepresentation was made by the ap
plicant. or untrue answers given by hit m tie 
medical examiner of the company, the pre
miums paid would become forfeited ' ' 
policy lie null and void. The answer ts to 
health were untrue, the insurer's own i 'i d 
attendant staling that insured’s wn« a life 
not insurable. Held. 1st. that the pol wa* 
thereby made void, ad initio, and tin- Mirer 
could invoke such nullity against the person 
in whose favour the polies was n 
and was not obliged to return any p ' "f «he 
premium paid. 2ndly. That the '.monts 
constituting the misrepresentations " : re
ferred to in express terms in the hud t the 
policy, the provisions of R. S. C. c. 1 .’I. 27
s 28, could not be relied on to 
policy, assuming such enactments !.. . infra 
rires of the Parliament of Canada drill.'"- 
That the indication h.v the assured ihe per
son to whom the policy should lie paid in ease 
of death, and the consent by the company to 
pay such person, did not effect tun : and 
the provisions contained in art. 1 1 *'• '
are not applicable in sin'll a case. It is too 
late to raise an objection for the lit ' time on 
the argument before the Suprnn-- 1 ft dmi 
the legal representatives of til-1 it d were 
not made parties to the cause. !"< nwr v. Sun 
Life Ins. Co., xvii., 394.



:01 INSURANCE, LIFE. 702
10. Life insurance — Agency — Art. 610 i 

C. V.—Lnuortliy beneficiary—Murder of as-
| tured — Exclusion from succession.]—The i 

judgment upitealed from (Q. H. !l (j. It. 41111 * 
which held that us there was no evidence that, 
ut tin* date of policies sued on, assured, who 
was murdered by the beneficiary, was aware 
of her evil intentions, nor that she was act
ing as his agent in effecting the assurances, 
•lie fact that she might then have had the in- 
fat ion to murder and did subsequently mur
der her husband would not have .........fleet of
lis barging the Insurer from liability upon 
the policies towards the legal representatives 
if the assured. Standard Life .lueur. Co. v. 
Trudeau, xxxi., 370.

11. Life insurance — Terms of contract— 
Deli eery of policy — Payment of premiums.)

A contract of life insurance is complete on 
delivery of the policy to the insured and pay
ment of the first premium.— Where the insur
'd. being able to read, has had ample oppor- 

I utility to examine the policy, and not being
I misled by the company as to its terms nor in

duced not to read it, has neglected to do so, 
he cannot, after paying the premium, be heard 
to say that it did not contain the terms of 
imd contract agreed upon. Provident Savings 
Life Assurance Society of New York v. 
dmrat, xxxii., 147.

12. Commencement of insurance contract■— 
Delivery of policy — Incontestability—Opera
tion of conditions.|—An application for life 
insurance dated 10th September, 1804, and 
made part of the contract to be effected pro- 
'ided that the issue of a policy in the usual 
form and delivered should be the only ac
ceptance thereof and that the place of con- 
'ract for all purposes should be the head office

I of the company ut Toronto. The policy In-
I su red the applicant's life to ôth October, IS!*."»,
I and provided that it would not be in force
I until the first premium had been paid and ne-
I I'tcd and the receipt delivered to the insured.
I and the attesting clause stated that the com-
■ pany affixed its seal and the president and
I managing director signed and delivered this
I contract at Toronto '* this 27th day of Scp-

f" lier. A l*. IS!*4." The insured lived in 
I British Columbia and the policy and receipt 
I "'ere mailed at Toronto on -7th September 

I *h«‘ company's agent at Winnipeg, and for- 
I warded by him on 1st October to the insured,
I who would not receive it before 7tli October.
I Insured died on .'10th September, 1S!*7. livid,
I IUM'ih'i'cau. <dissenting, that the policy 
I and receipt were delivered, and the contract 
I insurance was completed, at least as early 

as 1!71li September, 1H!*4. when the papers , 
"Te mailed at Toronto.—The policy provided 
Bun after being in force for three years only 

luiin specified conditions therein should be 
1,1,uling on the holder and in all other re 
i''rN tlir liability of the company thereunder 

'hoiihl nut be disputed. The insured violated 
a condition, but not one so specified, that 
"'"iild have avoided the policy but for this 
clans.' Held, that said provision covered 
wenches of conditions made during the three 
years the policy was in force, and was not 

I confined to those committed subsequent there- | 
*!'■ mid is the three years expired on the 37th , 

I ; "i||ein!„T. 1807. the insured dying three days 
'nier the . ompnny was liable. North .bum'- 

I Life Ilsur. Co. V. El son, xxxiii.. 383.
13. Policy without seal — 37 Vie#. c. 65

I Eiio/ defence—Equitable relief— j

see Company Law, 28.

14. Delivery of policy—Rejection of evi
dence—New trial.

See Evidence, 13.

13. Ac# securing benefits to wife and child
ren—56 l ict. c. 35 (iV. H.).

See Insurance, Accident. 0.

5. Friendly Societies. 
lt>. Relief association—Government railway 

- Injury to employee—Lord Campbell's Aet— 
Art. 10o6 C. C.—Exoneration from liability— 
If. S. C. e. 3S, s. 5D.] — An employee of the In
tercolonial Hallway became a member of the 
Intercolonial Hallway Helief and Assurance 
Association, to the funds of which the Govern
ment contributed annually ÿtl.iNH*. In conse
quence of such contribution a rule of the asso
ciation provided that the members renounced 
all claims against the Crown arising from in
jury or death in the course of their employ
ment. The employee having been killed in 
discharge of his duty by negligence of a follow 
servant : Held, reversing the judgment ap
pealed from (ti Can. Ex. V. H. 27(i), that the 
rule of the association was an answer to an 
action by his widow under art. 103(1 C. C. to 
recover compensation for his death. The 
Queen v. Grenier, xxx., 42.

17. Payment of assessments — Suspension 
of member—Forfeiture.

Sec No. 31, infra.

0. Insurable Interest.
18. Assignment of policy — Ilona fides — 

Insurable interest — Wagering policy — Pay
ment of premiums.]—(1. applied for insurance 
on bis life, underwent medical examination, 
and signed and procured the usual papers, 
which were forwarded to the head office ami 
a policy returned to the agent for delivery. 
G. was unable to pay the premium for some 
time, but a third party, at the request of the 
agent, took an assignment of the policy and 
paid the premium. Subsequently the policy 
was assigned to plaintiff and the premiums 
were thenceforth paid by him. Prior to G.’s 
death the general agent of the company in
quired into the circumstances and authorized 
the agent to continue to receive the premiums 
from the plaintiff as assignee of the policy. 
Held, reversing the judgment appealed from 
<3 IiCgal News 322: 23 !.. ('. Jur. 232*. 
Gwynne, dissenting, that at the time the 
policy issued G. intended to effect a bond fide 
insurance for his own benefit, and, as the con
tract was valid in its inception, the payment 
of thp premium when made related back to 
the date of the policy, and the mere circum
stance that the assignee, who did not collude 
with G. for the issue of the policy, Imd paid 
the premium and obtained an assignment, did 
not make it a wagering policy. Vrzino v. 
New York Life Ins. Co., vi., 30.

10. Interest of beneficiary Wager policy 
—I ] Geo. 111. c. (Imp. I V The statute 
14 Geo. III., c 48. enacts: 1. That no insur
ance shall lie made by any person or persons, 
bodies politic or corporate, on the life or lives 
of any person or persons or on other event 
or events whatever wherein the person or per- 
sons for whose use or benefit, or on whose 
account, such policy or policies shall be made, 
shall have no interest, or by way of gaming
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oi* wagering ; mid that every insurance made 
contrary to the true intent and meaning of 
this Act shall he null and void to all intents 
and purposes whatsoever. 2. That it shall 
he lawful to make any policy or policies oi> 
the life or lives of any person or persons, or 
other event or events, without inserting in 
such policy or policies, the name or names 
of the jierson or persons interested therein, 
or for what use. benefit. or on whose 
account, such policy is so made or under
written. 3. That in all cases when the 
insured hath an interest in such life or 
lives, event or events, no greater sum shall he 
recovered or received from the insurer or in
surers than the amount or value of the inter
est of the insured in such life or lives, or 
other event or events. Held. affirming the 
judgment appealed from Hi Russ. & field. 
4401. that this statute never was Intended to 
prevent a person from effecting a bond fide 
insurance on his own life, and making the sum 
insured payable to whom he pleases, such in
surance not being "by way of gaming or 
wagering" within the meaning of the first 
section of the Act. Held. also, that s. 2 of 
the said Act applies only to a policy on the 
life of another, not to a policy hv a man on 
his own life. Xorth t mericon Life Assur. 
Co. v. Craigcn, xiii.. 27N.

20. Assignment of polie y — Married irotnan 
— 1/7. JS3 C. V.—Authorization of hunhand . | 
—The appellant's interest in the policy was 
as assignee of R„ wife of L.. to whom Insured 
had transferred his interest. Held, per 
Strong, Taschereau and (*w.vnne, .1.1.. that 
the appellant had no torus standi, there be
ing no evidence that B. had been authorized 
by her husband to accept or transfer the pol
icy.- Judgment appealed from ( M. L. It. 2 Q. 
It" :t2.‘l I affirmed. I topee v. Phtruiw Mutual 
Life Ins. Co., xiv., 723.

21. Wagering polieu Xullity — Waiver of 
illegal il y — Insurable interest Estoppel—/} 
He,,. III., e. iS 11 nip. I Alls. Ji7f. tiSO. 
2.tHI) C. C. | — A condition by which the policy 
is to become incontestable upon any ground 
whatever after the lapse of a limited period, 
does not make the contract binding upon the 
insurer in the case of a wagering policy.— 
Judgment of the Queen's Item'll reversed. 
Sedge wick. J., dissenting. Manufacturer» 
Life Ins. Co. v. A net it, xxviii., 103.

Affirmed on appeal by Privy Council, 
(1SWI) A. C. fit 14.

22. Life insurance—Wager policy—Endow
ment 1\ tieo. III., c. is, S. 1 (Imp.)—Action 
for cancellation - If et urn of premiums |—If 
the beneficiary of a life insurance policy 1ms 
no interest in the life of the insured, has 
effected the insurance for his own benefit and 
pays all the premiums himself, the policy is a 
wagering policy and void under 14 (Jeo. III., 
c. 48, s. 1 (Imp. i—The Act applies to an 
endowment as well as to an all life policy.— 
Judgment of the Court of Appeal (2 (hit. L. 
It. I'm!)) affirmed.—In an action by the com
pany for cancellation of the jsilicy under said 
Act a return of the premiums paid will not 
lie made a condition of obtaining cancellation.

-Judgment of the Court of Appeal 12 Out. 
L. R. 00!)) reversed. Bavins and Mills. J.Î., 
dissenting. Itroplip v. Xorth American Life 
Assur. Co., xxxii., 2«ll.

23. Partnership—Insurance on members— 
Registered declaration — Evidence to contra
dict—Art. is.tr» V. C.—C. 8. L. C. c. (»5, ». 1.

Sco Evidence, 21.

7. Miskepkehextation.

24. Reasonable accuracy — Application 
Declaration by assured — Itasis of contnut 
— Warranty — Misdirection.| — An npp! i- 
tion for life insurance contained the 
lowing declaration after the apple v 
answers to the questions submitted : “I. :
said <i. M. (the person whose life is 
insured), do hereby warrant and. guarai • 
that the answers given to the above que- 
< all of which questions I hereby declare 
I have read or heard read) are true, t<> 
best of my knowledge and belief : and I <|o 
hereby agree that this proposal shall !»■ 
basis of the contract between me and the 
association, and I further agree that an.\ i- 
statements or suppression of faits made m 
the answers to the questions aforesaid, m in 
my answers to be given to the medic.il . , 
atniner, shall render null and void the t-> 
of insurance herein applied for, and t m 
all payments made thereon. It is also further 
agreed that should a policy lie executed > 
this application, the same shall not be deliw 
or binding on the association until the first |m-<- 
niiiun thereon shall Ik* paid to a duly anti v 
ized agent of the association during in\ 
time and good health. I (the party in whose 
favour the insurance is granted i do also lien v 
agree that this proposal and declaration -h.-ii! 
he the basis of the contract between me and 
the said association." Held, uffirmii - 
judgment appealed from (14 Ont. Ap; It. 
21M i, that this was not a warranty of t1 • :d> 
solute truth of the answers of the npph ' 
but that the whole declaration was quahhed 
by the words "to the best of my knowI. I_-• 
ami belief."— At the trial the jury «••!•■ 
charged that if there was wilful misrepi■-•ill
ation. or such as to mislead the compati.', tiny 
should find for the defendants, but iii.M it 
the answers were reasonably fair and in ! 
to the best of the knowledge and belief tin 
applicant, their verdict should he I'm- the 
plaintiffs. Ileld. a proper direction. >' 
federation Life Association v. Milhr. xiv.. 
330.

2T». Mutual society—Rond of mem/u , dn/i— 
Warranty — Concealment — Misslat'i 
l‘leadiny.\—On application for insuran m .t 
mutual assessment insurance society apidn am 
declared and warranted that if in any .n-w«*rs 
there should be any untruth, eva < 
cealment. of facts, any bond granted on Midi 
application should Is* null and void I1; an 
action on a bond so issued, it was shewn that 
insured had mis-stated date of birth -i'm- 
lt)th instead of 23rd February, 183." 
had given a slight attack of apoplew a tlf 
only disease with which he had been dli* i*d.
and the society contended ihat it a t 
a severe attack ; that he had stated ilmi If 
was In "perfect health” at date of jii»pli‘‘n 
lion, which was claimed to be untrue: that If 
had suppressed the fact of his being "h.ieet h> 
severe bleeding at the nose, and tin the nt- 
tai k of apoplexy, which he admitti 
T» years before aiyilication, in fact - 111 
within 4 years. The trial judge t 1 I that 
the mis-statement as to date of birth "as im
material. as it could not have men —'I 'I"* 
number of years on which premia - "ere 
calculated; that the attack of apoph «as* 
slight, not a severe attack . t hat 
in “good" if not "perfect” health fll>" 
plication was made ; that the blech - at the 
nose to which insured was subjn was not 
a disease and not dangerous to hi health: 
but that mis-statement ns to time "f occur
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nwe of attack of apoplexy was material, and , 
on this last issue found for tin* society, and on 
all others for tin* plaintiff. The couri en bane 
reversed this decision and gave judgment for 
plaintiff on all issues, holding that ns to the 
issue found by the trial judge for the society, 
there was a variance lietween the plea and 
the application which prevented the society 
from taking advantage of the mis-statement.
Ihhi. Gwynne and Patterson. J.I., dissenting, 
that the decision of the court m limn- (20 X.
S. Itep. ."147) was right, and should he af
firmed. Mutual Relief Society of X. .S', v. 
Webster, xvi„ 718.

2d. Application — Reference to application 
in policy - Warrantp Min-ut a tenirnt--Incom
plete anmrcr. ]—The bond of membership in 
an insurance society insured the members 
holding it ‘"in consideration of statements 

I made in the application hereof." &e„ and in a 
déclaration annexed to the application the in
sured agreed that the bond should be void if 
die statements and answers to questions in 
the application were untrue. Held, that the 
application was a part of the contract for in
surance and incorporated with the bond.—The 

I declaration warranted the truth of answers to 
questions and of statements therein, and 
agreed that if any of them were not true, full 
and complete, the bond should he null and 
void, fine of the questions to be answered 

“ I lave vni ever had any of the fol
lowing diseases? Answer, opposite each, yes or ; 
no." The names of the diseases were given 

j m perpendicular columns, and at the head of 
I I'uch column the applicant wrote “ no.” plne-
I ing under it and opposite the disease named i
I marks like inverted commas. On trial of ac- j 
I tion on bond pursuant to this application it 

"iw found that applicant had had a disease ; 
I "pposite to which one of these marks had i 
I keen placed. Held, affirming the judgment 

I'l'pcated from (21 X. S. Rep. 274 I. that whe- 
'Imr applicant intended this mark to mean 
"no" and thus deny that he had had such 
k' :im-. or intended it as an evasion of the 

I question, the bond was void for want of a true 
I answer to the question. Fitzrandolph v. Mu- 
I hud Relief Society of X. S„ xvii.. 333.

27. Conditiona and Warranties — Indorse- 
I mm tu on policy—Inaccurate statements -Mix

tion» I.ni'ni din can Material
lm h—Cancellation of policy—Ri turn of pre
mium statute, construction of—ôà \'ict. c.

*• il-l {(hit.) | The provisions «if s.-s. 2.
I *• 'k’l./if " The Insurance Corporations Act,
I 1*'.i2." (()nt. i. limiting conditions and war-

rantiiN indorsed on policies providing for the 
I avoidance of tin* contract by reason of untrue 
I statement in the applications to cases where 
I s«M*h statements are material to the contract, 

do not reipiire the materiality of the state- 
nmiit' to apiiear by the indorsements, 
mit the contract will be avoided only when 
"nu statements may subsequently be jttdi- 
nally found to be material as provided by 

'*• :* Misrepresentations upon an applicu- 
*™n so found to be material will avoid the 
['"licy not withstanding that they may have , 

I "'mil made in good faith and in the eonsei- 
entious belief that they were true. I inner V.

1 if' Ins. Co. (i7 (’an. S. (’. It. 3U4 » 
i I tullmyed. .Iordan v. Provincial Provident In- 1 
; I dilution, xxviii., 354.

8. Mistake.
28. Heath or cndotrnicnt policy—Mistake— 

•(mount insured—Premium—Parol evidence.] I 
». C. D.—23

-—Adion on a policy of life insurance for 
$2.000. payable at the death, or at the expira
tion of eight years. The premium mentioned 
was .$1113.44. to be paid annually, partly in 
cash and partly by It.'s notes. The company 
pleaded that insurance hail lieen effected for 
.$1.immi only, but the policy had by mistake 
been issued for $2.000; that as soon as dis
covered. a policy for $1.<NHI had been offered, 
and that previous to action tin* company ten
dered $N32.07, the amount due. which sum. 
with .$25.15 for costs (which had not been 
tendered) was brought into Court. Since 
October, 1800. when a new policy was of
fered. the premiums were paid anil accepted 
under an agreement that rights would not 
thereby lie prejudiced, and that the company 
would abide by the decision of the court after 
the insurance should have become payable. 
Parol evidence was given to shew how the mis
take occurred, and it was established that the 
premium paid was in accordance with the 
company's rates for a $1,000 policy. //«/«/. 
reversing tin* judgment appealed from <2<i !.. 
('. Jur. 2801. that the insurance effected was 
for .$1.000 only and that tin* policy had by 
mistake been issued for $2,000. .Ktna Life 
Ins. Co. v. Hrodic, v., 1.

0. Premiums ami Assessments.

20. Premium notes—Xon-payment—Forfei
ture- Conditions Collateral ayreementx.]— 
Assured gave the company to cover tin* first 
annual premium upon a policy of life insur
ance, two agreements in tin* form of promis
sory notes payable in 3 and 0 months from the 
date of the policy, each of which contained 
an undertaking or condition by tin* assured, 
should default be made in payment at ma
turity. Hint the policy should thereby become 
void. The policy contained no condition as to 
forfeiture for non-payment of premiums. The 
first note was not paid at maturity and. while 
it remained unpaid and before the second note 
fell due. the assured died. Held, affirming 
the decision appealed from (20 Ont. App. It. 
504 ». that, by non-payment of the portion of 
premium payable three months after date of 
policy, as agreed, the policy had become void. 
Frank v. Sun Life Assur. Co., 22nd Max. 
IS! 14.

30. Condition in policy- Xote yin n for pre
mium—Son-payment Heniand of payment 
after maturity Waiter.] A condition in a 
policy provided that if any premium, or note, 
&<".. given therefor was not paid when due, 
the policy should be void. //</</. affirming the 
decision appealed from ( 20 Out. App. It. 1871, 
that where a note given for a premium under 
said policy was partly paid when due. and re
newed. and the renewal was overdue and un
paid at the death of the ensured, the policy 
was void. Ihld, further, that a demand for 
payment after maturity of the renewal was 
not a waiver of the breach of the condition 
so as to keep the policy in force. Met leach ie 
V. North American Life Ins. Co., xxiii., 148.

31. Renefit association—Payment of assess
ments—Forfeiture— Waiver— Pleadiny. | A
member of a benefit association died while 
suspended front membership for non-payment 
of assessments. In an action by his widow 
for the amount of his benefit certificate it was 
claimed that the forfeiture was waived. Held. 
reversing the judgment of the Court of Appeal 
(Out.), that the waiver, not having been
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pleaded, could not he relied on iis an answer 
to the plea of non-payment. Allen v. Mer
chant* Marine In*, t'u. (IT* Cnn. S. C. It. 
4N.S i followed. A niijht* of Maccabees v. IIMi- 
kcr, xxix., 307.

32. Life insurance — Condition of policy— 
Payment of premium — Delivery of policy— 
Evidence—Art. I.Id.l G. C.l — A production 
from the custody of representatives of the in
sured of a policy of life insurance, raises a 
irimâ facie presumption that it was duly de- 
ivered and the premium paid, hut where the 

consideration of the policy is therein declared 
to he the payment of the first premium upon 
the delivery of the policy, parol testimony may 
he adduced to shew that, as a matter of fact, 
the premium was not so paid and that the 
delivery of the policy to the person therein 
named as the insured was merely provisional 
and conditional.—The reception of such proof 
cannot, under the circumstances, he considered 
as an admission of oral testimony in contra
diction of a written instrument, and in the 
Province of Quebec, in commercial matters, 
such evidence is admissible under the provi
sions of art. 1233 of the Civil Code. Mutual 
Jjifc Assurance Co. of Canada v. (Jiyutrc, 
xxxii., 348.
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1. Abandon m knt, 1-9.
2. Averauk, lu.
3. Barratry, 11.
4. Conditions, 12-10.
5. Contract, 17-28.
0. Deviation, 29, 3ft.
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8. Losses, 34-47.
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|s 00.
10. Warranty, 51-58.

1. Abandonment.

1. Total loss — Notice of abandonment — 
Waircr. | —The underwriters' agent refused to 
accept a notice of abandonment, given by 
owners. Owners telegraphed captain that, 
they had abandoned and for hint to proceed 
under liest advice, and he repaired at much 
less cost than report estimated. Held revers
ing the judgment appealed from (23 X. B. 
Hep. It Ml i, that the telegraph did not consti
tute a waiver of the notice of abandonment. 
Millville Mutual Marine Ins. Co. v. Driscoll, 
xi , is:;.

2. Abandonment by aqent—Special author
ity.] -An agent effecting insurance under au
thority for that purpose only may, in ease of 
loss, give notice of abandonment to the under
writers without any other or special authority. 
—Judgment appealed from (2ft N. B. Hep. 
3391 affirmed. Merchants’ Marine Ins. Co. v. 
/{ms*, xv., IS'..

3. Trover — Conversion of vessel — Joint 
owners—.4 bandonment—Salvage,]—A vessel, 
partly insured, was wrecked and the ship’s 
husband abandoned her to the underwriters 
who sold her and her outfit to one K. The 
sale was afterwards abandoned and the under-

708

writers notified the ship’s husband that she 
was not a total loss, and requested him *.. 
lake possession. He paid no attention !.. : 
notice and the vessel was libelled by K. r 
salvage and sold under decree of court. Tin- 
owner of twenty-four uninsured share- m 
the vessel brought an action agains. 
underwriters for conversion of her inter. 
Held, affirming the decision appealed from . j 
X. B. Hep. 191 ». that the ship’s husband i- 
agent of the uninsured owner in respe. i if 
the vessel, and his conduct precluded her i'i - 
bringing the action : that lie might have taken 
possession before the vessel was libelled : nl 
that the insured owner was not deprived . 
bis interest by any action of the underwriter-, 
but by the decree of the court under whirl 
was sold for salvage. Hour he v. Union ln< 
Co., xxiii., 344.

4. Abandonment — Hepairs — “ lloitun 
clause " — Findings of jury — Setting /,/. 
verdict.]—In three cases, tried together, the 
Supreme Court (X. S.t (3ft X. S. Hep. )xo 
affirmed the decision of the trial court upon 
verdict in favour of plaintiff. Action n 
policy containing the “ Boston clause" -u: 
in ting t hat " i ho acts of t he assured 
Mirers in recovering, saving and preserving 
the property insured, in case of disaster, shall 
not he considered a waiver or acceptance of 
the abandonment.” The “ Ilattie |.oe
h i t Trinidad for Vineyard Haven ladi
molasses, encountered heavy weather and pat 
into St. Thomas, W. !.. leaking. Suive, 
suited in an order to discharge and store cargo 
and repair, but before anything wa< done, 
plaintiff's agent arrived at St. T . il-., .i i: 
agent, for insurance companies on the risk. 
Several interviews resulted in disagree! • in 
plaintiff’s agent insisting that the cargo -Imiild 
be transshipped and the ship taken to a north
ern port after making temporary repair-. Imt 
J. B. insisting on permanent repairs at St. T 
and carrying cargo forward. Notice of nkoi- 
donment was given 28th December, plaintiff'* 
agent withdrew from the project of rep.-nrii'g 
and the work was proceeded with by .1. It. 
After the ship came off the slip, cargo was re
loaded and she was still leaky and un-e-i- 
worthy and it was considered necessnn ;igain 
to discharge the cargo. Disbursement - • far
were $4.014.48, and the ship (valued a t S'î.'hs) 
originallyl had not been re-metaled r re- 
classed. A loan on bottomry failed, -wtv 
signées refused to allow the cargo to he dis
charged a second time till claims v paid 
and she was sold for claims. The jury found 
that there was acceptance of abandonment.
On appeal to the Supreme Court of Canada 
a new trial was ordered upon term- as to 
costs (29 Van. S. V. K. 419» ( JDt \
1898). and after judgment upon the new trial, 
resulting in favour of the plaintiff, mi an
other appeal to the Supreme Court of Canada.
the judgment wo- affln... I. tin- de<
court being delivered by Taschereau. .!.. "In’ 
said, referring to the order for new triai 
“ In order that the insurance eomp.-mn - mi-h' 
have full opportunity of adducing fartii- r 
dence which bad not been received at p"' 
former trials, we indulged them by granting 
new trials to enable them to produce -tiersin 
respect to the transactions which ' - k I dare 
at St. T„ then said to be in posses-e t wit
nesses there. This indulgence was nted at 
their own expense and they were wen .v 
days in which to make settlement -i j11'"* 
costs, otherwise the appeals were to uni in* 
missed." After the hearing on tie appeal 
from the judgment on the new trials, it was
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considered that the new evidence so produced | 
shewed nothing to justify interference with 
the judgment appealed from. las. Co. of 
North America v. McLcoil ; Western Ins. Co. 
v. McLeod; A ora Scotia Marine Ins. Co. v. 
McLeod, xxix., 449 ; and lôth May, l'.K)l.

Notice of abandonment—Art. 2.1}j ('. C. 
—Constructive total loss.

See No. 38, infra.
0. Constructive total loss—Repairs bp un- 

denrriters.
See No. 39, infra.

7 Loss of voyage—Constructive total loss 
of ship—Sale bp mortgagee—Diligence.

Sec No. 42, infra.

8. Constructive total loss—Necessity of sale 
by master—Notice of abandonment.

See No. 44, infra.

9. "H'fi/rrr—Acceptance of abandonment—
" Host on clause -Repairs.

Sec No. 4, ante.

2. AVERAflE.
10. Salvage — General average—Insurance 

on hall — - Cost of saving uninsured cargo— 
Average bond.] — A vessel loaded with coal 
stranded and was abandoned. Notice of aban
donment was given on the hull. The owners 
nf cargo, not insured, offered to take it out 
of the vessel hut the underwriters preferred to 
do ii themselves and an average bond was ex- 
criiiod by the underwriters and owners by 
which they respectively agreed to pay the loss 
nmirding to their several shares in the vessel, 
her earnings as freight and her cargo, the 
same to lie stated and apportioned in accord
ance with the established usage and law of 
the province in similar cases by a named ad- j 
juster. Efforts having been made to save 
both vessel and cargo, resulting in a portion 
of the latter being taken out but the remain
der and the vessel being abandoned, the ad
juster apportioned the loss making the greater 
part payable by the owners of the cargo. In j 
an action on the bond. Held, allirming the 
judgment appealed from ( 19 Ont. App. It. | 
411. that the owners of cargo were only liable. . 
under the bond, to pay what would lie legally 
din; according to the principles of the law re- 
1*1 !" general average ; that the cargo and
vessel were never in that common peril which 
is the foundation of the right to claim for 
general average, that the money expended, be
yond what was the actual cost of the salvage 
of the cargo saved, was in no sense expended 
for the lienefit of the cargo owners; and the 
defendants having paid into court a sum suffi- 
vii'iit to cover such actual cost the under
writers were not entitled to a greater amount. 
II'*' wi Assurance Co. v. Ontario Coal Co., 
Ui.. 383.

3. Barratry.
11 I'.Tccptions in policy—Barratry—Proxi

mate cause of loss—Perils of the «ciia.l—In
surance in a marine policy against loss “ by

Krils of the seas,” does not cover a loss by 
frntrj it i< not necessary that barratry 
*hould lie expressly excepted in a marine

policy to relieve the insurers from liability for 
such a loss.—Per Strong. J., dissenting. If 
the proximate cause of the loss is a peril of 
the seas covered by the policy the underwriter 
is liable, though the primary cause may have 
been a barratrous act. Judgment appealed 
from (20 N. S. Hen. ô 141 affirmed. O'Connor 
v. Merchants' Murine Ins, Co., xvi., 331.

4. Conditions.
12. Condition of poliep — Prosecution of 

vluims—Prescription—Limitation of liability 
—Renunciation- Art. 2/8.} ('. C. — Waiver—

■ Pleading—Appeal.]- A condition in a marine 
policy that all claims under such a policy shall 

I lie void unless prosecuted within one year from 
! date of loss, is a valid condition not contrary 

to art. 2184 C. C. and all claims under such a 
| policy will lie barred if not sued on within 
! one year from the date of the loss.—-The plain- 

i ii cannot rely on apiieal on a waiver "i ' ii-- 
I condition, unless such waiver has been pro

perly pleaded. /’- /• Taschereau, .1. The 
! debtor cannot stipulate for enlargement of the 

time limited for proscription hut the creditor 
I may stipulate for a shorter limitation. Judg- 
I ment appealed from ( M. !.. It. 3 </. B. 293)
; affirmed. Allen v. Merchants' Marine Ins. 

Co., xv., 488.
13. Limitation of time—Commencement of 

action- Defective protest.]—A Clause in the 
policy required action to be brought within 12 
months from date of depositing claim for loss 
or damage at the office of the assurers. A 
protest was deposited accompanied by a de
mand for the insurance. The protest was de- 
fective and some months later an amended 
claim was deposited, Held, affirming the 
judgment appealed from (29 X. S. Itep. 15), 
Hint an action begun more than 12 months 
after the original, lint less than 12 months 
after the amended claim was deposited, was 
too late. Robertson v. Pugh, xv., 70(1.

14. Breach of condition—Additional insur
ance— Cancellation of policy — Prnniutn re
tained.]—Plaintiffs insured in the St. Law
rence Insurance Association, of which defend
ant was the broker and an underwriter. .$2.000 
mi their schooner “ Nimrod ” for 12 months. 
In the application were the words “ insurance 
elsewhere not to exceed $2.OO0.” The policy 
issued, dated 20th October, 1870, without any 
reference to this condition. On the day ap
plication was made plaintiffs insured further 
$2.000 in the Mutual Insurance Association 
of Pivtou. In November afterwards another 
$2.000 was insured in the Vnion Marine In
surance Company. After all the insurances 
had been effected, the schooner proceeded on 
her voyage and was, as was long afterwards 
ascertained, abandoned at sen ns a total wreck 
on_19th February. 1871.—On 20th February 
1871. defendant’s association (none of the 
parties having had any intimation of the loss I,

! cancelled their policy on account of the insur
ance in the Mutual Marine Insurance Com- 

i puny, charging plaintiff's premium up to that 
1 date and remitting tin* portion payable after 
| that date.—The Supreme Court t X.S. I di- 
I reeled judgment to lie entered for the defend- 
1 ants. ID Id. reversing the judgment appealed 

from (3 It. & C. 270). that tin* cancellation 
operated only from the 20th February. 1871. 

: up to which date the premium was charged, 
and not from November, 1870. McDonald v. 

I Doull, Cass. Dig. (2 ed.) 384.
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17). Condition not to load more than regis- I 
tend tonnage with atone, dc., without agent'a 
eonaent—Urea eh — Agency — Loading with I 
phosphate rock—Krielenee—Consent hg agent 
—Proof of contract — Prior insurance-Find- I 
iny of jury. 1—A voyage policy on plaintiff’s 
vessel “ Pretty Jemima," contained, inter alia, 1 
the following clauses:—‘* Warranted not to 
load more than registered tons with stones, 
marble, lead, ores or brick, without the con
sent of the agent of the Providence Washing
ton Insurance Company. Provided always, 
iiml ii i< hereby further «reed, that if the 
■aid assured shall have made any other assur 
mice upon the premises aforesaid, prior in 
date to this policy, then the said Providence 
Washington Insurance Company shall he ans
werable only for so much ns the amount of 
sm'h prior insurance may he deficient towards 
fully covering the premises hereby assured."—
It appeared that the vessel was loaded with 
phosphate rock, and plaintiff gave evidence of 
a conversation with the company's agent in 
which the latter wanted to charge more pre
mium than on a previous policy. Iieenuse the 
vessel was going to carry phosphate. lie also 
cautioned plaintiff about loading the vessel ; 
how to lay the floor so ns to distribute the 
weight over the ship. Plaintiff's evidence on 
this matter closes as follows : “ It. ( the agent > 
said I could load down to the mark, the load 
line, same as if loading coal." It also appeared 
that there was $1,100 prior insurance on one- 
eighth of the vessel, which plaintiff had 
bought, but of which he had never received 
the title. IL Id. affirming the judgment an 
pealed from (10 X. It. Hep. 281. (1 wynne, .1.. 
dissenting, that the agent's consent had been 
obtained to the loading of the vessel beyond 
her registered tonnage, and there was conse
quently no breach of the above condition of 
tlie policy.—Held, also, that the defendants 
were liable, up to the amount insured, only 
for so much of the assured value as was not 
covered by the prior insurance of $1.100.—Per 
(iwynne. ,1. That the consent of the agent 
should have been alleged by plaintiff in his 
pleading and, not having been so alleged, 
could not he set up as an answer to the de
fendant's pleas. That the jury should have 
been requested to find whether or not phos
phate rock was stone within the nicuojug of 
such condition, and that there should he a 
new trial to have such a finding bv the jury. _ 
The policy was signed by It., as the company's 
agent: lie" issued and countersigned it as agent, 
received the premium and acted throughout as 
such agent, and was so recognized by the presi
dent of the company, lit Id. that this was suffi
cient in the first instance, if uucnntrndicted. 
to justify the jury in finding that It. was the 
agent of the company. Robertson v. Provin
cial M. ,1 ti. Inn. Co. (S X. It. Hep. :i7'.h 
followed. Apfienl dismissed with costs. Pro
vidence Washington Inn. Co. v. Chapman, 
Cass. Dig. (2 ed.) .'18(1.

Hice Xo. 23, infra.

115. Navigation — Delay» — Deviation — 
Enhancement of rink—Implied condition.

See Xo. 211, infra.

3. Contkact.
17. Description of voyage Deviation— 

Question for jury — Misdirection—Waiver— 
Defective cane- Amendment of record -Prac
tice.]— Policy on a ship for a voyage from

Melbourne to Valparaiso for orders, thence i0 
a loading port on the western const of Sour 
America, and thence to a port of diseharg 
the United Kingdom. The ship went from 
Valparaiso to Lolms, an island from 2.1 t,, in 
miles off the coast of South America and w.i< 
afterwards lost. Held, that whether or i 
Lobos was a loading port on the western o i 
of South America within the policy was ,• 
question for the jury, and as this ' quest i 
had not been submitted to them, a n, 
trial was ordered on the ground of ai - 
direction. — After judgment application v 
made to vary or reverse the judgment on affi 
davits shewing that the question was siilm it 
ted and answered. Held, that the nppli ■ h . ,
was too late, as the court had to ...............
the appeal case transmitted, and the respond 
cut had allowed the appeal to he argued ami 
judgment rendered without taking any -n ;- 
to have the case amended. .ludement a pm , 
ed from (28 X. It. Hep. 431 ) affirmed, /v 
vidcnce Washington Inn. Co. v. tie vow -. ;. 
731.

Sec Xo. If), infra.

18. Average—Constructive total Ions pm 
liai toss Id just nu ni “i 'nst of n pa
One-third new for old—I easel not npain l.] 
—A policy had a clause In case of repair-., 
the usual deduction of V, will not lie mml 
until after six months from date of first r. 
gist ration, hut after such date the dédia t mi 
will he made : the insurers shall not he liable 
for constructive total loss of the vessel in rase 
of abandonment or otherwise, unless the n>«t 
of repairing the vessel under an adjustment, 
as of partial loss according to the term- it 
this policy, shall amount to more than hah' 
h - value aa declared in this policy." i e 
ship, disabled at sen, put into port for repair* 
It was found that cost of repairs and r\ 
penses would exceed more than half the i.ahie 
declared in policy if usual deduction of 1 al 
lowed in adjusting partial loss under tern - m'
policy was not made, hut not if it wa< .... .
II<ld. affirming the judgments appealed . n 
(27 X. H. Hep. MR). Patterson, J., di* eut 
ing. that the "cost of repair" in the p-.Ii \ 
meant the net amount after allowing 1 : r 
actual cost in respect of new for old. a -old 
ing to the rule usually followed in ndjn !
partial loss, and not the estimated an.... '
the gross costs of the repairs forming the Im»;< 
of an average adjustment in case of claim : r 
partial loss, and therefore the cost of : ir* 
did not amount to half the declared 
throw v. Hritinh American Ins. Co.; ti \ 
Ifoyal Canadian Ins. Co., xvi., 124.

10. Construction of policy — Devint' a 
Loading port Commercial usage.] TI v> 
age specified included "a loading port mi the 
western coast of South America." and pn) 
ment of a loss under the policy was i -md 
on the ground of deviation, the vessel b i\ an: 
loaded at I .olios, one of the Guano I 
21 to 40 miles off the coast. Evidei was 
given by ship-owners and mariners to ib- ef 
feet that, according to commercial u*.i ile» 
description in the policy would inch the 
Guano Islands, and there was eviden that 
when the insurance was effected a redo at "f 
premium was offered for an under!aki: that 
the vessel would load guano. The jury t• ■mid. 
on an express direction by the court, that tlie 
island where the vessel loaded was mi the 
western coast of South America within tin1 
meaning of the policy. Held, a Him ing the 
judgment appealed from (28 X. IV !!• HIT»». 
that the words in the policy must lv taken
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25. Goods shipped and insured in hulk— 

Loss of portion—Total or partial loss—Con
struction of policy.\—M. shipped on n schoon- 
er a cargo of railway lies, for a voyage from 
(iaspé lo Boston, Policy on cargo provided 
that “ the insurers shall not be liable for any 
claim for damages on lumber
. . . but liable for a total loss of a part
if amounting to 5 per cent, on the whole 
aggregate value of such articles.” A certifi
cate given by the agents of the insurers when 
the insurance was effected had on the margin 
the following memo., in red ink : "Free from 
partial loss unless caused by stranding, sink
ing, burning, or collision with another vessel, 
and amounting to 10 per cent.” On the voy
age part of cargo was swept off the vessel 
during a storm, the value of which M. claimed 
under the policy. Held, reversing the decision 
appealed from (33 X. B. Hep. UK)), Tascher
eau, .1., dissenting, that M. was entitled to 
recover ; that though by the law of insurance 
the loss would only have been partial, the in
surers, by the policy, had agreed to treat it 
as a total loss; and that the memo, on the 
certificate did not alter the terms of the 
policy, the words "free from partial loss” 
referring not to a partial loss in tin- ab
stract applicable to a policy in the ordinary 
form, but to such a loss according to the con
tract, embodied in the terms of the policy. 
Held, further, that the policy, certificates and 
memo, together constituted the contract and 
must be so construed as to avoid any repug
nance between their provisions and that any 
ambiguity should Is- construed against the in
surers, from whom all the instruments ema
nated. Jlowat v. Jtoston Marine Ins. Co.,

215. Voyage policy — Warranty — Insur
able interest —- Perils insured against.

See No. 30, infra.

27. Construction of policy — Trading voy
age — Goods insured — Insurable interest.

See No. 31. infra.

28. Agreement to insure for adranccs — 
Construction of contract—A nr issues.

Sec Contkact, 10.

0. Deviation.

20. Navigation — Departure from usual 
omi se hi inn in prosecuting voyage—Devia
tion—Enhancement of risk.]—There is an im
plied condition in a contract of marine in
surance. not only that the voyage shall be ac
complished in the ordinary track or course of 
navigation, hut that it shall be commenced 
and completed with all reasonable and ordin
ary diligence ; any unreasonable or inexcusable 
delay, either in commencing or in completing 
the voyage, alters the risk and absolves the un
derwriter from liability from subsequent loss. 
—In case of deviation by delay, as in case of 
departure from the usual course of naviga
tion, it is not necessary to shew that the peril 
has been enhanced in order to avoid the pol
icy.—Judgment appealed from (21 N. S. ltep, 
244) affirmed. Spinney v. Ocean Mutual Ma
rine Ins. Co., xvii., 32U.

30. Construction of policy—Duration — 
Loading port—Commercial usage.

See No. 19, ante.

7. Insurable Interest.

31. Construction of policy—Goods insim.i 
—Trading voyage—Insurable interest.) -Tie 
plaintiffs arianged with the master of ii 
schooner " Mabel Claire ” for a trading v<>\ 
from Nova Scotia to Labrador and back. Tin 
were to furnish the greater part of the cara-' 
and have complete control of all goods in:- 
on board until return. The return cura > 
was to he disposed of by them, to r«--;>.i> 
them for advances, and they were to i 
any balance to S. ; in trading on tin'- 
voyage S. was not to dispose of goods mi 
credit, hut to bring back goods not disposed of. 
so ns to obtain a return cargo in lieu there.,; 
The plaintiffs put on board at Halifax 
chandise exceeding $0,tHMi, and upon the , 
the vessel sailed from Halifax, effected i In- 
policy sued upon as follows : " H., .1. A i 
have this day effected an insurance to the . 
tent of .$2,000, on the undermentioned pi., 
perty, from Halifax to Labrador and back t>
Halifax on trading voyage. Time not ........
ceed four months, shipped in good order nn.l 
well conditioned on board the schooner "Mai,el 
Claire,” whereof M. is master this present 
voyage. Loss, if any, payable to K., J. X . 
Said insurance to be subject to all the forms, 
conditions, &<-., in the policies of the company. 
Description of goods insured, merchandise ai 
der deck, amount $2,000, rate 5 per c'eut . 
premium $100, to return 2 per cent., it' risk 
ends 1st October, and no loss claimed ; addi
tional insurance of $5,000 ; warranted iiv 
from capture, seizure, and detention, the con
sequences of any attempt thereat." It wn- 
contended that plaintiffs were merely unpaid 
vendors and had no insurable interest; that
goods previously put on hoard at Liver;... I.
N. S.. were not covered by this policy, and 
that it was not to cover the retui i 
Jli Id. affirming the judgment appealed u ,n 
(4 ltuss. & (Jeld. 220), that the policy cov
ered not only goods put on board at Halifax, 
but all the merchandise under deck shipped 
in good order on board said vessel during iIn- 
period mentioned in the policy. Held. a!-,, 
that there was sufficient evidence to shew t lia i 
the plaintiff's had an insurable interest in all 
the goods obtained and loaded on the vessel. 
Merchants' Marine Ins. Co. v. Itumsi y. ix.,

32. Insurable interest — Representation.] 
—The part owner of a vessel may insure tlie 
shares of other owners with his own, without 
disclosing the interest really insured, under u 
policy issued to himself insuring the \. '«.•! 
"for whom it may concern.”—Judgment ap
pealed from (2(5 N. B. Hep. 3391 affirmed. 
Merchants' Marine Ins. Co. v. liarss, xv., 
185.

33. Mortgage. — Collateral security — In
surable interest.

See No. 30, infra.

8. Losses.

34. Stranding — Diligence — Evidence — 
Constructive total loss — Sale by muster — 
Notice of abandonment.]—In an action as for 
a total loss, it a pen red that the vessel strand
ed 6th July, 1870, near Port George. X. S. 
The owner resided at Guysboro, N. S. The 
master employed surveyors, and on their re
commendation, confirmed by his judgment,
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the vessel was advertised for sale the follow
ing day. and sold on the 11th July for $105. 
The master did not give notice of abandonment 
nor endeavour to get tin- vessel off. The pur
chasers immediately got the vessel off, had her 
made tight, taken to Pietou, repaired, and 
afterwards used her in trading and carrying 
passengers. Held. reversing tin1 judgment ap
pealed from (1 Russ. & Geld. 27!h, that the 
side was not justifiable, ami I lie evidence fail
ed to shew any excuse for the master failing 
to communicate with his owner so as to re
quire him to give notice of abandonment, if he 
intended to rely upon the loss as total.—Per 
<1 wynne, J. It is a point fairly open to in
quiry in a' court of appeal, whether or not. 
ns in the present vase, the inferences drawn 
from the evidence by the judge who tried the 
case without a jury, were the reasonable and 
proper inferences to be drawn from the facts. 
(!<ilhigher v. Taylor, v. 3(18.

35. Actual t total Ions -— Constructive total 
lass — Notice — Abandonment — Sale hy 
waster — “ Stringent necessity."]—C.. as as
signee of W„ was insured upon the schooner 
"Janie It.” by a voyage policy. On the 14th 
February.. 187$). she hail been in Shelbourne 
harbour since the 7th February, and left with 
a cargo of potatoes to pursue the voyage, but 
forced by stress of weather put back to Sliel- 
bourne. and on 15th she went ashore, when 
the tide was about its height. On 17th no
tice of abandonment was given and not ac
cepted. and on 18th the master, after survey, 
sold her. The next day tin* purchaser, with
out much difficulty, with assistance of a vessel 
in the harbour, and by the use of casks for 
limiting her (appliances of which the master 
did not avail himself), got her off. There was 
no evidence whatever of the vessel having 
been so wrecked as to have been worthless to 
repair, or so damaged that she would not 
have been worth, after repair, more than the 
money expended for that purpose. The vessel 
afterwards made several voyages, and was 
sold by the purchasers for .$1.5(10. In an nc- 
tion tried without a jury verdict was given for 
$1,1)13. which was sustained. Held, reversing 
the judgment appealed from (3 Ituss & Geld. 
10$)i.—1. That the sale by the master was 
not justified in the absence of evidence to shew 
"stringent necessity” for sale after failure 
of nil available means to rescue the vessel.— 
2. That the undisputed facts disclosed no evi
dence whatever of an actual total loss, and 
did not constitute what in law could be pro
nounced either an absolute or a constructive 
total loss.—Per Strong, J. The right to aban
don must be tested by the condition of the 
vessel at the time of action brought, and not 
by that which existed when notice of aban
donment was given. Providence Washington 
Ins. Co. v. Corbett, ix., 25(1.

3(1. Voyage policy — Mortgage—Collateral 
security — Insurable interest Actual total 
loss— Constructive total loss—\oticc—Aban
donment — Warranty —- Concealment — 
Right of action.]—The barque “ Charley ” 
at Cochin, on a voyage to Colombo, and thence 
to New York hy way of Alippee, sailed on 
-2nd April. 1870, arrived at Colombo, left 
there on 13th May. and while on her way to 
Alippee struck hard on a reef and was dam- 
aired and put back to Colombo. The master 
valued to the ship’s husband at New York, 
-ird May, and received orders to exhaust 
all available means and do the best he could 
•or all concerned. The repairs needed were

extensive, it was impossible to get them done 
there, and Bombay, I.ihmi miles distant, was 
the nearest port. After profier survey* and 
cargo discharged, on 10th June the vessel was 
stripped and the master sold the materials 
in lots at,auction. On 21st May. K.. a mort
gagee of forty-six sixty-fourths, (who had as
signed his mortgage to a bank hy indorse
ment, ns collateral security for a pre-existing 
debt ), being aware of the charter from 
Cochin to New York, insured his interest, 
the nature of the risk being: “ Upon the body 
of the barque ‘Charley’ beginning the adven
ture (the said vessel being warranted by the 
insured to be then in safety i, at and from 
Cochin via Colombo and Alippee to New 
York.” In an action for a total loss, defend; 
ant pleaded, 1st, that plaintiff was not inter
ested; 2ndly, that the ship was not lost hy 
perils insured against ; 3rdly, concealment. A 
consent verdict for plaintiff was taken, subject 
to opinion of the court upon points reserved, 
and upon the understanding that everything 
which could be settled by a jury should, upon 
the evidence, be presumed to be found for the 
plaintiff. (3 Ituss. & Geld. 402). //</</. 1st. 
That this was a voyage policy, and that the 
warranty of safety referred entirely to the 
commencement of the voyage and not to the 
time of the insurance.—2ndly, That the assign
ment as collateral security to a creditor did 
not divest plaintiff of all interest so as to dis
entitle him to recover.—3rdly, That the vessel 
in this case being so injured that she could 
not be taken to a port at which the necessary 
repairs could lie executed, the mortgagee was 
entitled to recover for an act uni total loss, 
and no notice of abandonment was necessary. 
—Per Strong, J. A mortgagee, upon giving 
due notice of abandonment, is not precluded 
from recovering for a constructive total loss. 
Anchor Marine Ins. Co. v. Keith, ix., 483.

37. 'Total loss — Notice — Abandonment— 
IVti/rcr.]—A ship bound from I’orto Rico to 
New Haven, sustained damage and put into St. 
Thomas. A survey was held and report made 
that the cost of putting lier in good condition 
would exceed her value. The captain, under 
instructions from owners to proceed under 
best advice, advertised and sold vessel, and 
purchaser had her repaired at a cost much 
less than the report, and sent her to sea. Held, 
that there was no evidence to justify the jury 
in finding that the vessel was a total loss.— 
Owners of vessel gave notice to agent of un
derwriters that they would abandon, which 
agent refused to accept. Owners telegraphed 
to captain that they had abandoned and for him 
to proceed under the best advice. //</»/. that 
this act of telegraphing to the captain did not 
constitute a waiver of the notice of abandon
ment. Judgment appealed from (23 N. B. 
Rep. 1(101 reversed. Millville Mutual Marine 
«t Fire Ins. Co. v. Driscoll, xi., 183.

38. Constructive total loss — Perils insured
against Ibandonmcnt iris. i0\1,
2.7 'i'i, C. C.—Notice.]—On 28th September, 
1875. n steam barge, loaded with sand, sank 
while at anchor near Uhateauguay. It was 
raised hy the insurers under the salvage clause 
of the policy, and floated within a week after 
the disaster. It was shewn that on the star
board side there was an auger hole in t lie 
bilge of the barge which had been plugged up 
with n little wooden plug, and that the plug 
had come out. On 1st October there was a 
formal protest at request of master and of
ficers of the barge, setting forth all details of
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the wreck. On tith December, 1875. tin* insur
ers were notified tlmt the vessel was abandon
ed. the notice concluding : “It is hardly ne
cessary for me, after your taking possession 
of the vessel, to make any further declaration 
of abandonment, but I now do so in order to 
put that fact formally on record, and now 
again give you notice thereof.” The vessel 
was eventually sold by consent of all part vs 
interested for .$100.—In an action on the pol
icy for a total loss, Ihhi, reversing the judg
ment appealed from (33 L. (\ Jur. 301 ; 1.1 
It. L. 449), that there was not sufficient evi
dence to enable plaintiffs to recover as for a 
total or constructive total loss of the vessel.— 
Rer Fournier, .1. That the notice of abandon
ment was not given in conformity with the 
•art. 2.144 C. C.. and not made within a reason
able time. Western . 1 ssur. Co. v. Scant un,

39. Frcir/ht insurance ■— Constructive total 
loss — Abandonment — Repair* by under
writers.]—A vessel on a voyage from Arecibo 
to Acquim and thence to New York, encoun
tered heavy weather, was dismasted and 
towed into Guantanamo. The underwriters 
of the freight sent an agent to Guan
tanamo to look after their interests, and 
the master, under advice from the owners, 
abandoned her to the agent, and refused to 
assist in repairing damage, and complete the 
voyage. The agent had the vessel repaired 
and brought her to New York, with the cargo.

In an action to recover insurance on freight. 
Held, reversing the judgment appealed from 
('• Ituss & Geld. 323i. Strong, .1. dissenting, 
that there being a constructive total loss of 
the ship the action of the underwriters, in 
making the repairs and earning the freight, 
would not prevent the assured from recover
ing. Troop v. Merchants' Marine Ins. Vo.,

40. Retention bp ice—Rerih insured ufiainsi 
—Urdinarn peril* of the seas. | A vessel on 
lier way to Miratnichi, was chartered for a 
voyage from Norfolk, Va., to Liverpool with 
cotton. She arrived at Miramiehi 2.1th. and 
sailed for Norfolk on 29th November. Owing 
to I hi* lateness of the season, however, she 
could not get out of the river and remained 
frozen in all winter and had to abandon the 
cotton freight. Held, reversing the judgment 
appealed from ( 21 X. It. Rep. 421). Henry, 
•I., dissenting, that the loss occasioned by the 
detention from the ice was not a loss by 
“ perils of the seas” covered by an ordinary 
marine policy. Ureut Western Ins. Vo. v. 
Jordan, xiv., 734.

41. Stranding — Notice of abandonment— 
Total to** Hr idea ee — Findings by jury —■ 
Recovery for partial loss. I—A vessel insured 
for a voyage from Newfoundland to Cape 
Breton went ashore on 30th October at a 
place where there were no habitations, and the 
master had to travel several miles to com
municate with owners. On 2nd November a 
tug came to the place, but the master of the 
tug, after examining the situation, refused to 
try and get her off. On the 10th November 
one of the owners and the captain went to the 
vessel and caused a survey to be had, and the 
following day she was sold for a small amount, 
the purchaser eventually stripping her and 
taking out the sails and rigging. No notice of 
abandonment was given to the underwriters, 
and an action on the policy claimed a total 
loss. At the trial the captaiu related what

the tug had done and, in his opinion, the v. - - 
was too high on the rocks to be got off. Ti e 
jury found, in answer to questions, that i.i 
vessel was a total wreck in the position ,-hv 
was in and that a notice of abandonm■•m 
would no! have benefited the underwi 
(2S X. It. Hep. 41.) Held, per Ritchie. . .1 . 
and Strong. J„ that there was evidence 
justify the trial judge in leaving to the jm \ 
the question whether or not the vessel w, ,i 
total loss, and the finding of the Jur: 
she was a total loss being one which rea-im 
able men might have arrived at it should imt 
be disturbed. -Rer Taschereau. G Wynne ,i i 
Patterson, J.I., that the vessel having been 
stranded only, and there being no sat i t •. 
tory proof that she could not have been 
rescued and repaired, the owners could not 
claim a total loss.—Rer Gwvnne, .1.. 
seating, that there being evidence of some 
loss under the policy, and the owner beinu 
titled, in his action for a total loss, to r- 
cover damages for a partial loss, a mm- :ii 
could not be entered, but there should !»• a 
new trial unless the parties agreed on a re
ference to ascertain the amount of such 'Inn 
ages; also, that plaintiff could not recover 
damages for a partial loss of which In; oil' i l 
no evidence at the trial, but rested his i .rni 
wholly upon a total loss. Rliunix In*. C<i v. 
MvUhec, xviii., til.

42. Abandonment — Loss of voyage 
structivc total loss of ship—Sale by mort
gagees—Facilities for repairs—Diliyenn |
In the course of her voyage, on Saturday. 3rd 
August, 1882. the "John D. Tupper ” went 
ashore* on l'hinney’s Point, Bay of Fund.' m 
a very dangerous position, and was mu< li in
jured. An anchor was got out ready lor tin- 
tide. When the tide came in the pumps wen 
sounded, and there were 14 inches of wat.i. 
Half an hour after the first sounding tin-iv 
were 3 or 4 feet of water, but by the an I of 
the hedge anchor and starboard anchor the 
vessel was hove off and floated and aiirlmrc I. 
The witness who details this, says : " I piloted 
her up to Port Williams ; 1 was at the wheel ; 
we made sail and thought she would fill; the 
pumps were going all the time ; we d 
set the upper sail; I kept as close to the -Inin* 
as 1 could in Case she filled and r died o'er 
with her deck-load ; at Port Williams In* 
ran aground about 190 feet from I 
water: we could nut swing her closer; she 
was then lying on the beach of the Ba\ m 
Fundy : some of the deals of the de« k-l"inl 
were thrown over at Phinney’s Poini A 
Port Williams the vessel floated mi" ■ r> 
day. The master on Monday dischai ■ m 
cargo deck-load and hauled the vessel m th*- 
pier.—There were no facilities for _ repan mis 
vessels of this class at Port William-, hm 
there were near at hand, at St- John, wlurii 
could be seen on* a fine day from Port Wil
liams. The captain made no efforts to iidv 
the vessel to St. John, nor inquiries in ndw- 
ence thereto, but on 20th August, notified the 
shipper that the voyage was at an end. "he 
vessel was sold at auction (T., one of tmort
gagees, acting as auctioneer) and transferred 
by bill of sale dated 4th September to r • ]'<ir 
chaser, who thereupon, immediately after tlx* 
sale, without tin* slightest apparent dillhmlty. 
with her original crew, sailed her to 
St. John, repaired her there, and in 
the course of 4 or 5 weeks sent her in a 
seaworthy condition on a voyage to the West 
Indies with a cargo. Held, affirming the 
judgment appealed from (7 Russ. & Geld.
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298 i, in view of the fact that there never was 
any pressing necessity for the sale, nor any 
time when the ship was uimavigalile without 
any reasonable hope of repair, that the dam
age never was so great that the owner could 
not have put lier in a state of repair necessary 
for pursuing the voyage at a convenient anil 
suitable place, and at an expense less than the 
value of the ship, and that the cargo was not 
in a perishable condition, but in a place of 
safety, there was no ground for saying there 
was either an actual or a constructive total
loss, nor that tliei..... light to have been a loss
of the voyage; and therefore no question of 
abandonment arose. Patch v. Pii mon, Cass. 
Dig. (2 ed.) 389.

13. Stranding — Constructive total Ions— 
Sale of vessel — Repair» — Value.]—Action 
for insurance on freight. On the voyage from 
Boston to St. Pierre, the vessel sprung a leak 
and put into Glasgow harbour, near Cape 
Caiiso, where a survey was held, some repairs 
made, and, in accordance with recommenda
tion of surveyors, she proceeded to Port 
liaxvkesbury for further repairs. On the day 
she left Port Hawkesbury she went ashore, 
anil when the tide ebbed, fell over on her side; 
part of the cargo was damaged and sold, anil 
the rest taken by the Boston underwriters; 
the vessel sustained further damage while 
lying on the shore. The captain made no bond 
fide efforts to get her off, and after being Sev
ern I times advertised she was finally sold for 
$140; she was got off at a cost of .$70. by the 
purchasers, repaired for considerably less than 
her value and sailed for two years, when she 
was again sold for $1,800. In the policy she 
bail liven valued at $1.000, and two years be
fore had sold for $2,000. Held, reversing the 
judgment appealed from (4 Russ. & Geld. 
53111, that the vessel was not a constructive 
total loss. Providence Washington Ins. Co. 
v. Corbett (9 Can. S. C. It. liât!) approved. 
Providence Washington Ins. Co. v. Almon, 
Cass. Dig. (2 ed.) 390.

14. Constructive total loss — Xotiec of 
abandonment — Sale of vessel bg master — 
Aeecssitg for sale. |— If a disabled ship can bo 
taken to a port and repaired, though at an 
expense far exceeding its value, unless notice 
"f abandonment has been given there is not 
even a constructive total loss.— If the shin is 
m a place of safety, but cannot be repaired 
where she is. nor taken to a port of repairs. 
» ltd if instructions from the owner cannot be 
■"'iveil for some weeks, the expense of pre
serving her. the danger of her being driven on 
“hoi-e and the probability of great deteriora
tion in value during the delay will justify the 
PUistor. when acting bond fide and for the 
lieiielii of all concerned, in selling without 
waiting for instructions, and the sale will 
'•y iiy. notice of abandonment. Xorn Scotia

« Ins. Co. v. Churehill, xxvi . 06,
4.i. Partial hiss on cargo—Stranding—Evi

deo,' trial. |—On a voyage from Porto
mrn in Halifax, the *'Donzella ” put into 
Harrington. X. S.. for shelter, the wind being 
south-east with a heavy snow, storm prevail
ing. She was anchored near the lightship 
nllL" j11"' nn,‘bor out. hut. as the wind in- 
wasv,i ,, second anchor was put out. Sub
sequently, during a heavy gale that sprang up 
irom the north-west, with thick snow, both 
f inms parted. The vessel was then on a lee 

studded with reefs and shoals, and the 
me tow. 8he was abandoned by the master

and crew, and the following morning was not 
visible from shore. Some time afterwards she 
was picked up at sea by salvors, and wae 
brought, into port and put upon the slip and 
repaired. When brought in she had four feet 
of water in her hold, and her cargo was badly 
damaged. On being put upon the slip it ap
peared that twelve feet of the shoe were n.7 
almft the main chains, and another twelve 
feet, about off. forward, under the main 
chains. The butts oil the bolt.mi were open. 
The keel was more or less chafed and broken. 
The rudder was damaged and the rudder 
braces started off. There was a scar on the 
bilge Oil tlie port side, which looked as if the 
vessel lmd dragged or pounded on something. 
The sides of the keel were bruised more or 
less, and pieces off of it. The main keel was 
broomed up. The Hying jib-boom and main- 
boom were broken, and the fore-boom was 
split. The Supreme Court (N.S.), en banc, 
dismissed a motion for a new trial, and held, 
that there was sufficient evidence to warrant 
the jury in coming to the conclusion that the 
vessel lmd been on shore, and beating on the 
rocks for some time, and on which they Could 
properly find a verdict for the plaintiff, and 
that the trial judge lmd acted properly, under 
the circumstances, in refusing to withdraw the 
ease from the jury.—On appeal to the Su
preme Court nf Canada, the judgment ap
pealed from CIO X. S. Re]). 380) was affirmed, 
and the appeal dismissed with costs. British 
and Foreign Marine Ins. Co. v. Rudolf, 
xxviii.. U07.

40. Constructive total loss—Average—Par
tial loss—Adjustment -One-third new for old.

Sec No. 18, ante.

47. floods shipped and insured in bulle — 
Loss of portion -Totul or partial loss—Con
struction of policy.

Sec No. 25. ante.

9. Misrepresentation and Concealment.

48. Vessel grounding—Knowledge by appli
cant before application—Concealment -Mate
rial facts—Receipt of premium and issue of 
policy after knowledge by insurer Waiver. \

The appellant (defendant t is a member of 
the Halifax Marine Insurance Association. 
On 13th August, 1880, plaintiffs, through their 
agent, applied to the association for insurance 
on the cargo of S S. " Waldensian." on a voy
age from Montreal to Glasgow via port or 
ports, and the risk was accepted tin* same day 
by appellant and other underwriters, but no 
policy was issued or premium paid at the 
time. The “Waldensian” left Montreal 11th 
August, 1880; slm got aground that afternoon 
about four o'clock, but succeeded in getting off 
tin* same day and proceeded to Quebec, where 
she arrived about six o'clock, leaking badly, 
■••id was there grounded to prevent further 
damage to cargo. Plaintiff knew mi 13th Au
gust of the accident to the steamship, but this 
fact was not disclosed to the underwriters 
when the insurance was applied for on the 
day following. Appellant became aware of 
the accident a day or two after the applica
tion for insurance, and a policy was after that 
issued dated 13th August, and the premium 
settled in account with the broker of the asso
ciation. Appellant contended there was no 
evidence that lie or any of the underwriters.
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or their broker, knew at the time that the
policy was ......... I or premium paid that the
acculent was known to plaint iff at the time 
the insurance was effected, ami concealed from 
the undcrxvriters. The action was for damage 
to cargo by the leaking of the ship in conse
quence of her getting aground ns stated. The 
trial judge found that when the insurance was 
applied for, and the contract completed, the 
plaintiff was aware of the facts above stated, 
and concealed them from apiiellant. also that 
they were not then kjmwn to appellant, and 
were material to the risk: also, that before 
the policy was issued or premium paid appel
lant I teen me aware of said facts and elected 
to treat the contract as binding, and a verdict 
was given for plaintiff. A rule ni*i to set 
aside the verdict was discharged. Held, re
versing the judgment appealed ....... i 5 Russ.
<fc Geld. 322). that the evidence shewed that 
at the time of the payment of the premium 
appellant did not know that the accident was 
known to the plaintiff, and the policy was 
therefore void for concealment id" material 
facts, and there could lie no waiver of the 
omission to communicate the information 
material to the risk. for the appellant could 
not waive that which lie did not know.—Ap
peal allowed with costs. Smith v. Royal Can
adian Inn. Co., Cass. Dig. (2 cd.) 3815.

49. Representation — Application lip ship** 
husband—Mortyagi Insured for "benefit of 
all concerned "-—Ratification—\ationalitp of 
vessel—Concealment of material finds—War
ranty.]—A ship's husband, who held a power 
of attorney from the owners authorizing him 
to insure on their behalf, and who was also a

•mortgagee of the vessel, insured “for the 
benefit of all concerned," ami the Insurance 
was accepted by the owners. When insurance 
was effected the vessel was sailing under the 
llaytien flag, and neither that fact, nor the 
fact of the insured having a mortgage interest, 
was communicated to the underwriters. The 
vessel was lost and insured realized more 
than the amount of tin* mortgage from a prior 
insurance. One of the underwriters resisted 
payment on the ground of such prior Insur
ance Covering all the interest of the insured, 
and also of concealment of the above facts. 
Held, affirming the judgment appealed from 
(3 Russ. & Geld. 2071, that the underwriters 
were liable, the owners having authorised, or 
subsequently ratified, the Insurance effected 
by the ship’s husband, who was uuder no obli
gation to disclose his individual interest, in a 
policy for ih1' benefit <>i" .-ill concerned, nor i" 
disclose the nationality of the vessel, there 
being no representation or warranty required 
respecting il by the policy, and no circum
stances within his knowledge attaching to the 
national character of the vessel exposing her 
to detention and capture. West v. Seaman, 
Cass. Dig. (2 ed.) .‘188.

50. Misrepresentation—Vessel “when built” 
—Repairs to old vessel — Change of name— 
Register. | — Where payment of an insurance 
risk is resisted on the ground of misrepre
sentation it ought to be made very clear that 
such misrepresentation was made.—Misrepre
sentation made with intent to deceive vitiates 
a policy however trivial or immaterial to the 
risk it may be; if honestly made it only viti- 
ates when material and substantially Incor
rect.—Representation in a marine policy that 
the vessel insured was built in 1890, when the 
fact was that it was an old vessel, extensively 
repaired, and given a new name and register 
but containing the original engine, boiler and

I machinery with some of the old material, i 
! misrepresentation and avoids the policy

ther made with Intent to deceive or not 
i chereau. .1.. dissenting.--Judgment hi • 

from (25 X. 8. Rep. 2101 reversed.
, Scotia Marine Ins. Co. v. Stevenson, \

10. Warranty.
51. Conditions Warrantp At and 

Quebec to Greenock—“ Vessel to go in i
-The company issued a policy of mar 

sura nee for $3.000 upon a cargo of \x 
good* laden on board, on a voyage fron < >

I bee to Greenock in favour of “,T. C.. a- 
in his own name as for and in the nan 
names of all and every other person ai d :

| sons to xvliom the same doth, may <n dm!] 
appertain, in part or in all. doth make . 
a nee and cause $3,000 to be Insured. 1
not lost, at and from Quebec to (ire. .....k.
vessel to go out in tow." The ves<. | 
towed from her loading berth in the li.iih-mr 
into tin* middle of the stream near I m 
Gove, which forms part of the Harbour - f iy ■ 
bee, and xvas abandoned with cargo, by r. -in 
of the ice, four days after leaving the I ■ r 
and before reaching the Traverse, to xxlii h it 
is customary to tow all vessels leaving '.r 
bee harbour late in the fall as tin- mil 
distance. Ilehl. Fournier and Henry. J.I., 
dissenting, that the word* "from (Joel, 
Greenock, vessel to go out in tow." mean 
she was to go out in tow from the lin 

1 the Harbour of Quebec on said voyag. mi 
the towing from the loading berth !.. moil

I part of the harbour was not n compliai... with
the xvnrrnnty. - Judgment appealed fr.■ •• il 
Legal News 33) rex’ersed. Provincial hn. 

j Co. v. Connolly, v., 258.

52. Policy—Default in payment of prnnium 
! —Premium note -Guarantee — /«*«/- m -

Condition pi- e< di nt li bit rat ion 
"Matters in difference."]— A policy com i n*d 
the clause:—“In case the premium, or tin- 
note, or other obligation given for tin 
mium, or any part thereof, should be mu | iM 
when due, this insurance shall be void at and 
from sm'h default: but the full amount of 
premium shall be considered as eari I aid 
shall be payable, and the insured shall be e 
titled to recover for loss or damage xvhi. li iinn 
bave occurred before such default. Should 
the person or any of the persons liable t . the 
company for the premium, or on any m 1 or 
obligation given therefor, or any part thereto', 
fail in business, or become bankrupt or insol
vent before the time for payment lias arriw*l. 
this insurance shall at once become a- .1 
void, unless and until before loss t1 mium 
be paid or satisfactorily secured i com
pany." There xvas also an arbitral; 
affecting any difference which might n 
tween the company and the insured "a< v- 
the loss or damage, or any other man relat
ing to the insurance," in accordance witli the 
terms and conditions of the policy and the 
law* of Canada, and obtaining the det i-ion of 
arbitrators xvas a condition precedent to a- 
lion. A note given for the premium was not 
ilue when the insured became insolvent: ami 
the plaintiff was appointed assignee. V guar
antee was accepted by the company as secu
rity f<>r the premium. The note was not pa’d 
when due, and was unpaid at the date of loss. 
The dispute was submitted to arbitrators, who 
nxvarded $5,7(19.29. Held, affirming i lm judg
ment appealed from (2 Russ. & Geld. 3«a'.
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Strong, J., dissenting, that the premium hav
ing, -ni insolvency, been satisfactorily guar
anteed to the company, the policy was thereby 
k.'i't in full force and effect, and did not be
come void on non-payment of the premium 
note at maturity.—That the award was bind
ing "ii the company, the question as to the 
payment or default in payment of the pre
mium being a difference "relating to the in
surance ” within the meaning of the policy, 
ami the award not appearing on its face to bo 
bad from any mistake of law or otherwise.
1 iivkur Murine Iiih. Co. v. Corbett, ix.f 73.

.Vi. Voyage policy — Sailing direction*—- 
Time of entering gulf—lireach of n arrantg. \ 
—Action on a voyage policy containing clause 
"warranted not to enter, or attempt to enter, 
or i" use the (Iulf of St. Lawrence, prior to 
the 10th May, nor after the 13th October (a 
line drawn from ('n|ie North to Cape ltay, 
mid across the Strait of Oanso, to the north
ern entrance thereof, shall lie Considered tin- 
bounds of the (iulf of St. Lawrence sen- 
ward),” The captain said: " The voyage was 
from Liverpool to Quebec, and ship sailed on 
■Jnd April. Nothing happened until we met 
with ice to the southward of Newfoundland, 
shortened sail and dodged about for a few 
days ivying to work our way around it. One 
night ship was hove to under lower muin-top- 
niiI, and about midnight she drifted into a 
large held of ice. There was a heavy sea on 
at the time, and the ship sustained damage. 
We were in the ice three or four hours; laid 
I» all the next day : could not get any further 
along on account of the ice. In about twenty- 
four hours we started to work up toward* 
Quebec." The log book slwwed that the ship 
got into the ice on 7th May, and an expert 
'•xamined at the triai swore that from the en
tries in the log book of the Uth, 7th, Stli and 
Uth May, the captain was attempting to enter 
the (iulf of St. Lawrence. A verdict was 
taken for the plaintiff by consent, with leave 
for the defendants to move to enter a nonsuit 
or fur a new trial, the court below to have the 
power to mould the verdict, and also to draw 
inferences of fact the same as a jury. The 
Supreme Court (X.B.) sustained the verdict. 
//"«/. reversing the judgment appealed from 
1-4 X. It. Hep. 3D), llenry, J.. dissenting, 
that the clause was applicable to a voyage 
policy, and that there was evidence to go to 
the jury that the captain was attempting to 
l'iit'T the gulf contrary to warranty. Taylor 
v. Moran, xi., 347.

•‘I- Warranty in policy—Time of Hailing— 
l-Vi'uii on policy- Limitation of time—Defcc- 
tiie proof Amended claim—Reckoning time. |
- A vessel insured for a voyage from Char
lottetown to St. Johns, Nfld., left the wharf 
at Charlottetown 3rd December, with the bond 
tide intention of commencing her voyage. 
After proceeding a short distance, she was 
obliged by stress of weather to anchor within 
tin- limits of the Harbour of Charlottetown 
iind muained there until 4th December, when 
sl|e proceeded on her voyage. Held, that this 
«iis a compliance with warranty to sail not 
laivr than 3rd December, but a breach of war- 
runty iu sail from the port of Charlottetown 
imt later than 3rd December.—Judgment np- 
P'uled from (20 N. S. Hep. 13) affirmed. 
ttobertson v. l‘ugh, xv., 700.

u. It arranty — Promissory representation 
*7 "ou/rf tow up and back.”]—On applica
tion fur insurance in a foreign port, answers : 
to the questions: “ Where is the vessel? When I

to sail?” were ns follows: "Was at Buenos 
Ayres or near port, 3rd February, bound up 
river ; would tow up and back." The vessel 
was damaged in coming down the river not in 
tow. It was admitted tlmt towing tip and 
down the river was a matter material to the 
risk. Il< Id, ndinning the judgment appealed 
from 122 X. S. Hep. 31, that the words, 
" would tow up and hack ” in the application 
did not express a mere expectation or belief 
on the part of the assured, hut amounted to a 
promissory representation that the vessel 
would be towed up and down, and this repre
sentation not having been carried out the 
policy was void. Itailey v. Ocean Mutual 
Marine Ins. Co., xix., 133.

3(1. Warranted no other insurance — Con
struction of policy. J—The application had, on 
its face, " no other insurance," and the policy 
issued in favour of J. B. A Co. on account of 
whom it might concern contained the words 
“ warranted no other insurance." Declaration 
in the usual form averred interest in the firm 
of J. B. A Co., and 11. W., or some or one 
of them. Defence rested solely on the conten
tion that the warranty meant there should lie 
no other insurance on the vessel during the 
continuant* of the risk. After the policy is
sued, 11. W.. being indebted to S. for assist
ance in building the vessel, instructed S. to 
effect insurance on the vessel to cover his debt, 
which S. did. on India If of whom it might 
concern, and both policies were in full force 
at tin- time of the loss.—Held, affirming the 
judgment appealed from (8 ltuss. A Held. 
301), that the words "no other Insurance,” 
and " warranted no other insurance,” meant 
that there should he no other insurance on 
the vessel during the continuance of the risk. 
Haller v. .1 h rehauts Marine Ins. Co.. Cass. 
Dig. (2 ed.) 300.

87. Voyage policy—Warranted safe—Perils 
insured against.

Sec No. 30, ante.

58. Misrepresentation — Concealment—In
surable inh rest—Nationality.

See No. 49, ante.

INTERDICTION.
Authorization by interdicted husband — 

Marriage laws—Registry laws—Sheriff's sale 
—Warranty — Succession — Renunciation— 
Donation by interdict.]—Semble, that volun
tary interdiction, even prior to the promulga
tion of the Civil Code of Lower Canada, was 
an absolute nullity and tlmt the authorization 
to a married woman to bar her dower is not 
invalidated by the fact that her husband bad 
been so interdicted at the time of such author
ization. Rousseau v. Hurland, xxxii., 541.

INTEREST.
1. Joint executors — Liability jor moneys 

received—Uncollected debts—Art. 918 C. C.— 
Taking accounts — Legal rate of interest.] — 
Testamentary executor* cannot be charged a 
greater rate than six per cent, per annum for 
interest on moneys collected by them, after an 
account has been demanded, unless there is 
proof that a higher rate was realized by them 
through the use of such moneys. Darling v. 
Brown, ii., 20.

See 21 L. C. Jur. 109.
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2. If ate of intercut on judgment—Unie on 

note—Covenant in mortgage- Collateral secu
rity.]—A note dated lltli January, 1802, pay
able to and indorsed by S. II.. was for iFd.ooo 
with interest at 2 per rent, per month until 
paid. Ity a covenant for payment contained 
in a mortgage deed of the same date, given by 
the defendant to the plaintiff as a collateral 
security for the payment of this note, 
the defendant covenanted to pay "the said 
sum of $3.000 on the lltli day of July. 1802, 
with interest thereon at the" rate of 24 per 
cent, per annum until paid.” A judgment 
was recovered upon the note, but not upon the 
covenant. The master allowed for interest in 
resjiect of this debt 0 per cent, only from the 
date of the recovery of the judgment. Held. 
that the proper construction of the terms of 
both the note and covenant as to payment of 
interest was that interest at the rate of 24 per 
cent, should he paid up to the lltli July. 18(52, 
and not that interest should be paid at that 
rate after such day if the principal should 
then remain unpaid. St. John v. Itykcrt, x.,

3. Mortgage—Rate of intercut—Fixed time 
for re-gayment — Contract■—Rate after ma
turity.|- A mortgage of real estate provided 
for payment of the principal secured on or 
before a fixed date “with Interest thereon at 
the rate of 10 per centum per annum until 
such principal money and interest shall he 
fully paid and satisfied.” Ihhl, a (firming the 
judgment appealed from (17 Out. App. It. 
85 t, that the mortgage carried interest at the 
rate of 10 per cent, to the time fixed for pay
ment of the principal only,.and after that date 
the mortgagees could recover no more than 
the statutory rate of (I per cent, on the un
paid principal. St. John v. Itykcrt (10 Can. 
S. C. It. 278) followed. Ft ogle'» Loan and 
Deposit Co. v. Urunt, xviii., 2(52.

4. Damages against the Crown — Covern- 
tnrnt contract.] — M. by petition of right 
claimed damages for breach of contract for 
parliamentary and departmental printing for 
a specified period. The alleged breach con
sisted in the Government giving a portion of 
the printing to others, the suppliants claiming 
that, by the terms of the contract, they wen- 
entitled to the whole of it. The Crown de
murred. and, as to the departmental printing, 
the demurrer was overruled (8 Can. S. C. It. 
210). The petition subsequently came on for 
hearing in the Exchequer Court, and a refer
ence was made to the Registrar and Queen's 
Printer to ascertain and report as to the pro
fit lost to the suppliants by not being allowed 
to do the departmental printing. The referees 
found a certain sum as the profit lost to sup
pliants, stating in their report, that the sup
pliants claimed interest on the amount, hut 
that, the referees were of opinion they had no 
power, under the order of reference to con
sider the question of interest.—No exception 
was taken to the report, and suppliants moved 
for judgment for the amount found with inter
est. as damages under the petition of right. 
Henry, J., gave judgment for the amount 
found by the referees with interest at (5 per 
cent., to he commuted on the aggregate of the 
sums which, according to the report, the sup
pliants up to the 31st December in each year 
during the currency of the contract, would 
unve received ns profit.—Un appeal as to the 
allowing of interest. Held, Henry. J.. dissent
ing, that the suppliants were not entitled to 
interest on the amount found by the re

ferees for loss of profits. (See 4 Ex • i(.
257. ) The Daren v. MacLean, Cass. 11 
ed.) 3!Ml.

5. Stay of judgment—Allowance of ini
Discn tion •<; comt I The quest 

lowing interest for the time judgment ha 
stayed pursuant to s. (5 of the Supivn 
Exchequer Courts Act is a matter wl.i 
court will dispose of ex Micro mold. 1/ f.« 
v. Fhanix Mutual Fire Ins. Co.. |iiu
(2 ed.) (588; Cuss. 8. C. Vrac. (2 ed.i s7 "

0. Interest against the Crown — Sugi-in- 
Court let—Practice—Consent to rer< / '«' |
In a case before the Exchequer Court > n- 
turn of duties improperly imposed, judm 
against the claimants, affirmed by ilm <, 
preme Court, was reversed by the l*ri>\ 
Council and judgment ordered to he rn . ivi| 
for the claim with costs. The Exclu N - 
Court judgment was then entered for ■],•* 
principal only, interest being refused, and 
peal was taken to the Supreme Court. In ih. 
meantime, a petition by the Crown i.• th 
Privy Council for a declaration thaï 
claimants were not entitled to interest under 
their Lordships' judgment, was dismissed, ikir 
Lordships stating that as interest had hen 
claimed and the question not argued in up . 
the courts, it should be allowed. The < i \n 
thereupon consented, under s. 52. Supreme m l 
Exchequer Courts Act. to a reversal m il„. 
Exchequer Court judgment as to ini. 
(See 4 Ex. (J. It. 2(52 ; 25 Can. S. C. li. ”1 
I18ÎM5J A. C. 551.1 Toronto Itg. Co. Ih 
Queen, Cass. 8. C. PrnC. (2 ed.) 87.

7. Contracts binding the Crown <1... 1
sold and delivered — Errors and oini 
Interest Arts. ItltH «(• 1077 C. C. | Wh. r 
claim against the Crown arises in • |*r.,-
vinee of Quebec, and there is no contra n 
writing, the thirty-third section of " T! IN 
chequer Court Act,” does not apply, ami in
terest may be recovered against the tVmvtt. 
according to the practice prevailing 
province.—Judgment appealed from nî Ex. (' 
It. 39) ^affirmed. The Queen v. Hemln

8. Ergrogriation of land — Lands i,, 
ousia a fft t ied — Damages—Interest \irnnl.]
- If in ilie construction of a pub 
land of a private owner is injuriously a UN m-i 
and the compensation therefor is detenu a il k 
arbitration, interest cannot be allowed hy ih- 
arbitrator on the amount of damages a warN i 
—Judgment appealed from (2(5 Out. \ K 
351) affirmed. Leaky. City of Toronto \\\.

9. Charging interest—Debt certain iml
certain—J <4 IV»,. IV. c. .}2. *. ,>s i
To entitle a creditor to interest utnh X I 
Wm. IV. c. 42. s. 28 (Imp.) the written in
strument under which it is claimed must shew 
by its terms that there was a debt certain 
payable at a certain time. It is not sufficient 
that the same may be made certain hy some 
process of calculation or some act to If per
formed in the future. Sinclair v. /‘raton. 
xxxi., 408.

10. Duties on export of lumber I</,/»',/Kr 
hin I’mniiiiii of interest I 
Crown for further interest. |—The petition "t 
right was to recover unpaid interest mi duties 
exacted by the Government of New Bruns
wick for export duties for takiug lumber cut
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uml'-r licenses from tho Dominion of Canada, 
un lands in dispute between the provinces 
and eventually found to belong to Cmmdn. 
The interest was claimed ns both provinces 
and Dominion had paid interest and other
wise admitted liability therefor. The Crown 
claimed that it paid as a matter of grace and 
without liability by statute or express con- 
trait, and that the interest could not be re
covered by suit. The Supreme Court held 
that there was no liability of the Crown for 
interest, there having been no statutory lia
bility nor express contract therefor, and that 
none arose on account of payments of interest 
front time to time or on the account stated as 
claimed. Dunn v. The King, 12th Nov. 11101.

11. Deposit in court — Order on office to 
/mil over interest reveired on deposit — Rule 
by third part g entitled to money» in court.

Sec Practice axu Procedure,, 40.

12. Adding prescribed interest in claim to 
yin appellate jurisdiction—Supreme Court 
Act—Amount in dispute.

See Appeal, ‘Jo.

13. Taxation — Tenuity — Addition to de
linquent taxes — Legislative powers — It. X, 
I. Act I /<%'? ) SS. Hi. ltd—',!) Viet. e. 5d 
(Man.)—Constitutional late.

Sec Constitutional Law, 08.

14. Rate of interest—Open accounts—Con
tract.

See Banks and Banking, 17.

15. Settlement of minutes of judgment — 
Allt/inincc of interest.

See Practice of Superior Court, 173.

IB. Stay of judgment — Motion for allow- 
nun <,f interest — Matter for court ex tncro

See Practice of Sup. Court, 165, 100.

IT. Expropriation by railway — Award — 
Additional interest — Confirmation of title — 
Diligence in obtaining—Railway Act, 1888,
«. hij, no. m.

Sir Expropriation of Lands, 23.

IN. Vendor and purchaser — Agreement to 
pay inten st — Delay — Default of rendor.

See Vendor an it Purchaser, 30.

lh. Contract for purchase of land -Agree- 
"""I to pay interest—Wilful default of ren
dor—Deposit of purchase money in bank.

Sir Vendor and Purchaser, 31.

Debt of Province of Canada to Do- 
nmiioi, Subsidies — Half-yearly payments

Ihihi'tion of interest — It. V. 1. Act, ss.
//}. It:,. //(,*. IM—M Viet. e. 30 (/>.) — 

17 l ift. c. (/>.).
See Constitutional Law, 3.

-!• Appeal from Court of Review—Appct 
to I'riiii Council — Appealable amount - 
Addition of interest — C. C. P. arts. III.

' "'■* (hi — R. s. (J. art. ddll—5 A «(• .1 
1 ID » e. *. J. s.-s.d 1 ict. {Que. 
C-iS {amending art. 1115 V. C. P.)

See Appeal, 69.

Mortgage — Loan to pay off prior in
cumbrance. — Assignment of mortgage—Pur
chase of equity of redemption- Accounts.

See Mortgage, 64.

23. Bonus—I sur y laws—C\ S. C. s. 58—
Arts. 1785 C. C.

See Building Society. 3.

24. Default clause in mortgage — Principal
falling due — Proviso as to arrears — Rati of
interest. e

See Mortgage. 09.

Contract with unlawful consideration— 
Repetition de l'indu Trade combination — 
Public policy — Conspiracy account.

Sec Contract, 165.

2ti. Public, work — Breach of contract — 
Appropriation of plant—Damages.

See Contract, 21.

27. Customs duties improper!g levied—In
terest on rebate—Lex loci—Lex fori—Repeti
tion—Pn sumption of good faith- Uistaki — 
Arts. 1047, 104!) C. C.

Sec Customs Duties, 5.

28. Contract for construction of works— 
Reductions for portions omitted—Partial can
cellation of contract—Arts. 1005. dti!)l C. ('. - 
Deferred payments — Computation of interest 
—Payments in advance—Rebates.

See Contract, 170.

INTERLOCUTORY PROCEEDINGS.

1. IIapothecary claims — Assignment — 
Xotice—Arts. dO, 144, 70/ C. V. P. Action to 
annul dyed— Parties in inti rest— Incidental 
proceedings—Cidloeation and distribution. | -

1 The appeal from judgments of distribution 
under art. 701 U. C. P. is not restricted to the 
parties to the suit, but extends to every per- 

j son having an interest in the distribution of 
tlie moneys levied under the execution.- -The 
provisions of art. 144 C. C. P. that every fai t. 

! of which tin* existence or truth is not expressly 
denied or declared to be unknown by tin* plead
ings tiled shall be held to be admitted, applies 
to incidental proceedings upon an appeal in 

1 tin* Court of (jueen’s Bench.—The nullity of 
a deed of assignment can only be invoked by 
proceedings to which nil persons interested iii 
the deed have been made parties, (luertin v. 

| (Josselin, xxvii., 514.

2. Appeal — Interlocutory order—Trial by 
jury—Final judgment R. S. C. e. 135. «. 21 
—.irf*. 348-350 V. C. P.

See Appeal, 195.

INTERNATIONAL LAW.

1. Construction of statute —- Winding-up 
Act — Foreign corporation—Conflict of laws.

See Winding-up Act, 1.

2. Foreign corporation — Contract in Can
ada — Monopoly — Public policy.

Sec Comity.
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INTERPLEADER.

1. Levy initier execution — Charging lands 
under Territories Real Property Act — In
demnity in sheriff — Pleading joint pleas.]— ! 
In m suit against the sheriff ami an execution ] 
creditor in respect of alleged irregular levy ; 
under a writ of execution, the sheriff is not j 
obliged to interplead, but may be joined pro
perly in a defence with the execution creditor. ; 
Taylor v. Robertson, xxxi., 015.

2. Lands taken or sold under execution — 
Lien—Application of proceeds.

<8'ce Sale, 00.

And sec Practice and Procedure.

INTERPRETATION.

See Contract — Statute — Words and

INTERROGATORIES.

1. 'Evidence — Faits et articles — Judicial 
admissions - Arts. .idl-.Uô V. V. V'.j — The I 
constructive admission of a fact resulting from f 
a default to answer interrogatories upon nr- j 
ticulated facts recorded under art. 225 C. C. i 
P., cannot be invoked ns a judicial admission j 
in a subsequent action of a different nature 
between the same parties.—Judgment appealed 
from (Q. it. 0 (J. It. 458) affirmed. Durocher 
V. Durocher, xxvii., 31 i3.

2. Articulated facta — Evasive answers — 
Taken pro confessis—Arts. ZJ.S, JJU C. C. P.

See Evidence, 150.

3. Faits et articles — Taking pro confessis 
—Art. .id!) U. V. P.—Motion in trial court.

Sec Evidence, 100.

INTERROGATORY. COMMISSION.

Sec Commission.

INTERVENTION.

1. Right to intervene— Vagueness and un- i 
certainty as to beneficiaries — “ Poor rela
tives” — “Public Protestant charities" — j 
Charitable uses — Persona designata.] — In 
1805 J. <1. It., a merchant of Quebec, whilst 
temporarily in New York made a holograph 
will as follows: “ I hereby will and bequeath 
all my property, assets or means of any kind 
to my brother Frank, who will use one-half 
of them for public protestant charities in 
Quebec and Carluke, say the Protestant Hos
pital Home, the French-Cnnadinn Mission, 
and amongst poor relatives as he may judge 
best, the other half for himself and for his 
own use. excepting two thousand pounds which 
he will send to Miss- Mary Frame, Overton 
Farm.—James fl. Itoss.” In an action to 
have the will declared invalid interventions 
were filed by Morrin College, an institution 
where youth are instructed in the higher

branches of learning and especially young . n 
intended for the ministry of the Presin i ■ i m 
Church in Canada, who are entitled t<> i 
a free general and theological education. , 1M 
are assisted by scholarships and bursari ■<> 
complete their education : by the I 
Asylum, a corporate institution for the 
of the aged and infirm, belonging t 
communion of the Church of England: ami 
W. It. It., a first cousin of the testator, 
ing as a poor relative. Held, that M mi- 
College did not come within the des< i : 
of a charitable institution according i. 
ordinary meaning of the words, and had tm-i-. - 
fore no locus standi to intervene: Sedm-ui-1;. 
J., dissenting : that Finlay Asylum earn- x i 
in the terms of the will as one of tie- < ban- 
ties which F. It. might select as a hem-::, mrv. 
and this gave it a right to intervene to <ii| 
port il"- will. Held, further, that in
iu " ....... relatives " tin- word " poo
too vague and uncertain to have any m- .min: 
attached to it, and must therefore be r<- i- <-t#*d 
and the word “ relatives” should be coiwtnioil 
as excluding nil except those whom tin- law. 
In the case of an intestacj. recogni: - 
proper class among whom to divide tin- prn 
perty of a deceased person, and W. It. It mt 
coming within that class his intervention 
should lie dismissed. Held, per Fournier ami 

I aschereau, JJ., that the Bequest t 
relatives ” was absolutely null for uncer
tainty.—Judgment appealed from <Q. I. 2 
Q. B. 413 ) affirmed. Ross V. Ross, xw. 
307.

2. Plaintiff’s intervention — Cause < n r/f- 
I ibère—Art. J5J V. C. P.

Sec Substitution, 1.

INTESTACY.
Devise defeated by paramount rule o/ 1 

Inheritance following course directed 
tib intestat.

See Will. 25.

And see Partition—Successions.

INVENTION.
See Patent of Invention.

IRRIGATION.
Adjoining lands — Threatened dawniji I" 

one — Right of owner to guard agni> ■ > nth- 
out reference to neighbour—Sic uhr> tun ut 
aliénam non hrdas.]—Where the "'vner : 
land is threatened with damage by w,ii- r u--l 
for irrigation purposes coming from a biglier 
level he has a right to protect hims'-h against 
such injury by all lawful means without re
gard iu urn damage that may r<
of his neighbour from the measures i - adopts. 
Mcllrynn v. Canadian Pacific tty. nxix- 
350.

And sec Drainage—Rivers and Streams— 
Watercourses.

JOINT STOCK COMPANY.
Sec Company Law.
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JOINT TENANTS.

1. Survivorship — Action — Life estate — 
Remainder.

Sec Title to Land, 70.

2. Joint negotiations — Deed of land to one 
only — Resulting trust.

See Title to Land, 117.

3. Devise of lands — Joint charges in will 
—Severance of tenancy.

See Tenants in Common, 1.

4. Construction of di vise — Life estate — 
Joint lives — Remainder — Survivor dying 
without issue.

Sec Will, 34.

JUDGE.

!.. Trial without jury — I-ladings of fact— 
Reviewing evidence on appeal.

Sec Appeal, 210.

2. Appointment — Provincial courts — 
Count y Court judges — V. S. It. C. c. Jo —
m Viet. e. S (It. c.).

Sec Constitutional Law, 22.

3. Collision — Rule of the road — Opinion 
of assessors — Delegation of judicial func-

See Admiralty Law, 1.

4. Disqualification— Appeal — Quorum in 
such case—52 Viet. c. 37, s. 1—Practice.

See Quorum, 1.

5. Dispensing with notice of action — Dis
cretion of trial judge—Review on appeal.

See Negligence, 191.

C. Disqualification — Resignation of judge 
—Itc-heuring of appeal.

tier Practice of Sup. Court, 150.

i. Construction of statute — Special leave 
to appeal — “Judge of court appealed from " 
—Jurisdiction—R. S. V. 0. 135, s. Jf2.

Sec Appeal, 330.

JUDGMENT.

Am xi.aiile Judgments and Orders, 
1-12.

2. Collusion and Fraud, 18-14,
3. Entry of Judgment, 15-19.
4. Estoppel, 20-27.
5. Final Judgments and Orders, 28-33.
6. Foreign Judgments, 34-37.
"• Impeachment of Judgment, 38-39.
8. Registration, 40.
0. Revocation, 41, 42.

1. Appealable Judgments and Orders.

1. Appeal — Collocation and distribution— 
Art. 761 ('. C. P.—Hypothecary claims — As

signment — Xaticc — Registration — Prête- 
nom Arts. 20 and l'i'i C. C. P. I et ion to 
annul deed — Parties in interest — Incidental 
proceedings.]—The appeal from judgments of 
distribution under art. 701 C. C. P. is not 
restricted to the parties to the suit, but ex
tends to every person having an interest in 
the distribution of the moneys levied under 
the execution.—The provisions of art. Ill ('.

P. that every fact of which the existence 
or truth is not expressly denied or declared to 
be unknown by the pleadings tiled shall be 
held to be admitted, applies to incidental pro
ceedings upon an appeal in the Court of 
Queen's Bench....The nullity of a deed of as
signment can only be invoked by proceedings 
to which all persons interested in the deed 
have been made parties. (Inert in v. (Josselin, 
xxvn., 514.

2. Appeal — Jurisdiction — Reference to 
court for opinion 0) Viet. e. 5 ill. — 
If. ‘S'. ('. e. Ido. ss. 2\ and 2S. | The Supreme 
Court of Canada has no jurisdiction to enter
tain an appeal from the opinion of a provin
cial court upon a reference made under n 
provincial statute, for hearing and consider-

I ntion of any matter which the Lieutennnt- 
Uovernor-in-Council may think lit. although 
the statute provides that such opinion shall 
be deemed a judgment of the court. I nion 

; Colliery Co. v. Attorncy-llcncral of H. C.,
! xxvii., (137.

See 118991 A. C. 5NO and 33 Can. Onz. 418 
for judgment of Privy Council on appeal sub
sequently taken direct from the decision of the 
Supreme Court of British Columbia.

3. Appeal — Court of Review — Right of 
appeal to Privy Council — Construction of 
statute — l-'inal judgment—R. .s', C. c. 135, 
ss. 2\ (j), 2S <(• 2!l—*5 J tC- 55 Viet. e. .15. s. 
3 (/>.)]—Certain ratepayers of the City of 
Montreal having objections to one of the com
missioners named in proceedings taken for the 
expropriation of land required for tie- im
provement of a public street, in which t icy 
were interested, presented a petition to he 
Superior Court demanding his recusation. 3 ,u> 
petition was dismissed ; on an appeal to the 
Court of Review, the judgment dismissing the 
petition was affirmed, and further appeal was 
then taken to the Supreme Court of Canada. 
On motion to quash the apiieal for want of 
jurisdiction : Held, that no appeal de piano 
would lie from the judgment of the Court of 
Review to Her Majesty’s Privy Council, and 
consequently there was no appeal therefrom 
to the Supreme Court of Canada under the 
provisions of the Act, 54 & 55 Viet. c. 25, s. 
3. amending The Supreme and Exchequer 
Courts Act Held, further, that the judgment 
of the Court of Review was not a final judg
ment within the meaning of s. 29 of The Su
preme and Exchequer Courts Act. (See Q. 
R. 12 S. C. 134.). Ethicr v. Ewing, xxix., 
44(1.

4. Public street — Obstruction — Building 
“ upon " or “ close to ” line—Petition for re
moval — Variance.

Sec Practice and Procedure, (18.

5. Appeal — Time limit — Commencement 
of — Pronouncing or entry of judgment — 
Security — Extension of time—Order of judge 
—Vacation—R. S. C. e. 135, ss. JjO, .’i2,

See Appeal, 430.
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0. Appeal — Time limit — Commencement I 

of — Pronouncing or entry of judgment — 
Security — Extension of time — Order of 1 
judge—It. S. V. c. 185, ss. JjO. 4~, -'/fi.

Sec Appeal, 431.

7. Opposition to judgment — Itmsons — 
False returns of service — Arts. IK. 89 ct set/., 
48,1, 18!) V. C. P.—Itcscisairc and rescindant.

Sec Opposition, 11.

8. Appeal - — Jurisdiction — .1 ict c. ,17, 
s. 2 ( />.) —A ppoi n I m e nt o f pres id in y officers 
■—County Court judges — 55 Viet. e. '/.S' 
(Ont.) ->17 Viet. e. 51. s. 5 (Ont.)—58 Viet, 
c. \7 (Ont.)- Construction of statute—Ap
pro l from assessment — Final judgment — 
“Court of Last Resort

See Statute, 02.

0. Appeal — .1 urisdietion — Discretionary 
order - Default to plead — It. 8. C. c. 65— 
Ontario Judicature Art. rule 135, ss. 24 (fl> 
and 27—R. S. O c. 44, #• 796.

See Appeal, 106.

10. Apr1 al from Court of Review — Trial 
judgment varied — Right of appeal.

See Appeal, 281).

11. Appeal Jurisdiction — Filial judg
ment — Flea rescript ion — Judgment dis
missing idea ists—It. 8. C. e. 135, s. 24
Art. 2267 C

Sec Appeal, 290.
12. ’ -Special leave — GO it 61 1 ict.

c. 3', lirror in judgment — Concurrent
jurisd mu — Procedure—Mandamus.

See Appeal, 337.

2. Collusion and Fraud.
13. Setting aside judgment — Collusion — 

Cognovit.]— S., n judgment creditor of N.. sr.. 
applied to the Supreme Court (X. B.) on 
affidavits, to have a judgment of N.. jr.. 
against X., sr., his father, set aside as ob
tained hv collusion and fraud, and to cover 
assets of X.. sr. The statements in the affida
vits were : that a cognovit was given and judg
ment signed the same day ; that no account 
was rendered of the debt : that no entries 
were made by X., jr., against his father; that
i lie account for which the cognovit was given . 
was made up from calculation and not from I 
books ; that the father had offered to have 
the judgment discharged on payment of a ; 
much smaller sum ; that on an examination of 
the matter for disclosure he would not swear 
that he owed his son the amount and that lie 
had no settlement of accounts. The affidavits 
in answer stated how the debts had accrued, 
giving details; that there was no collusion 
between the father and son ; that the son fee- j 
quently asked his father for a settlement but 
could not get it; and that he had never been 
a party to or authorized any settlement. The 
court below held that the applicant had failed 
to shew fraud and refused to set aside the 
judgment. The decision of the court below 
was affirmed. Snowball "v. Xcilson, xvi., 719.

14. Tierce opposition — 'Want of parties 
—Prescription escheat—Collusion — Cham- 
pert y—Litigious righ ts.

See Title to Land, 131.

738
3. Entry of Judgment.

15. Mistake in settling minutes — Aim i !■ 
ment_— To be read nunc pro tunc — .1/./, , , 
tion in court.J—Where an error has occiim 
in drawing up the minutes of its judgment it. 
Supreme Court of Canada amended the v 
utes to make them conform to the intenti. ■ 
the court and the principles upon which 
decision was based, and the judgment 
amended was ordered to he read mine pro 
(The application was by petition present. I i 
court before live of the judges, who were 
sent at the delivery of the judgment so am- i 
ed. Strong, .1.. being absent.)
Uoldie. 9th December, 1885; Cass. Dig. • : 
ed.) 989; Cass. S. C. Prat'. (2 ed.) 89, 1 It- 
(See 9 S. C. ltep. 49.)

19. Case under consideration — Death oj 
party after hearing—Fairy of judgment nnnr 
pro tunc.

See Practice of Sup. Court, 227.

17. Mistake in calculation — Amendment 
of error — Transmission of record for <■•■/■ 
tion—Order on court below.

Sec Practice of Sup. Court, 179.

18. Rectification of slight errors in judg
ment — Duty of appellate court.

Sec Appeal, 394.

19. Varying minutes — Spécial revit ni 
Certificate of proceedings — Appeal to l‘ n-y 
Council.

Sec Privy Council, 4.

4. Estoppel.
20. Bar to action — Foreign judgment

Estoppel—Res judicata — Judgment ohlunud 
after action—R. 8. A'. S. (5 ser.) e. ! ..
12. s.-s. 7; orders 24 and 70, rule .?; mil'
i <ih 38. | A judgment of o foreign < o 
ing the force of res judicata in the i vt-itni 
country has the like force in Canada. I'ttl.'ss 
prevented by rules of pleading a fon - 
ment can be made available to bar a demesne 
action begun before such judgment wa- ob
tained. The Delta (1 P. D. 393> di-tin- 
guished. — The combined effect of order» 24 
and 70, rale 2, and 12, s. s. 7 of c. 104 R. 
S. X. S. (5 ser.), will permit this t-. !- .lutte 
in Xova Scotia.—The provision of li S. \ 
S. (5 ser.) e. 104. order 35, rule 38, tl it - . 
dence of a judgment recovered in a foreign 
country shall not be conclusive of its 
ness, in an action on such judgment in !Wn 
Scotia, but that the defendant ma\ f-nl 
such sui as fully ns if brought for tl. original 
cause of action, cannot he invoked in favour 
of the defendant in Xova Scotia, who has 
brought an unsuccessful action in a foreign 
court against the plaintiff. Law v. llamu, 
xxv., 99.

21. Judgment against firm—Liability of re
puted partner—Action on judgment.] la an 
action upon a note against U. i 
makers, and ,1. I. as indorser, judgment went 
by default against the firm, and verdict in 
favour of J. I., as he indorsed without con
sideration for accommodation of ladders, and 
upon agreement that he should ia-i he linlde 
upon the note. In a subsequent action on the 
judgment to recover from J. I. as a member 
of the firm who had made the note, Held, af
firming the judgment appealed from (22 Ont.
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Api». It. 12). that the verdict in the former ' 
mit was conclusive in his favour, the said 
agreement meaning that he was not to he 
liable either ns maker or indorser. Isbcstcr 
v. Kay, Street <t Co., xxvi., 79.

22. Ultra tires contract—Content judgment
\ et Ion to set aside. |- If a company enters

into a transaction which is ultra vires, and 
litigation ensues in the course of which a 
judgment is entered by consent, such judgment 
is n< binding on parties as one obtained after 
n contest, and will not be set aside because 
the transaction was beyond the power of the 
company. Charlebois v. Delay, xxvi., 221.

23. Evidence—Admissions—Xiillificd instru
ments.]—A will, in favou • of the husband of 
♦he testatrix, was set aside in an. action by 
tie heir-at-law. and declared by the judgment

» I»»’ un acte faux, and therefore to he null 
and of no effect. In a subsequent petitory 
action between the same parties: Held, af
firming the judgment appealed from (Q. It. .7 

It. 1.181. (Jirounrd, J„ dissenting, that the 
judgment declaring the will faux was not evi
dence of admission of the title of the heir-at- 
law by reason of anything the devisee had 
done in respect of the will, first, because the 
will having been annulled was for all pur
ities unavailable, and secondly, because the 
declaration of faux, contained in the judg
ment. did not shew any such admission. 
Durocher v. Durochcr, xxvii., 3U3.

21. Form of draft—Art. 17,t C. C. P.—ln 
script ion en faux.

Sec Title to Land, 70.

2.7. Judgment interlocutory in part—Final 
judgment on merits — Voluntary execution— 
Waiver of right to appeal—Res judicata.

Sec Appeal, 3(12.

2ti. Consent judgment — Action against in
corporated iompany—Forfeiture, of charter— 
Estoppel—Compliance with statute—Res judi-

Scc Res Judicata. 1.7.

27. Prescription — Arts 2188, 2202. 2201 
C. c. Waiver—Failure to plea limitation— 
IK fence supplied by court—Reservation of rc- 
course for future damages—Judicial admission 
—Interruption of prescription — Novation—

See Acton, 47.

•7. Final Judgments and Orders.

28; Order vacating — “Final judgment"— 
•Section II, Supreme and Exchequer Courts 
let—lurisdiction to hear appeal.

See Appeal, 157.

2f). Court of last resort — Demurrer sus
tained on appeal—Final judgment.

See Appeal, 101.

30. Interlocutory as to part — Final upon 
Merit*—Hinding on lower court—Voluntary 

^ judicata—Waiver of right to

Sec ^Appeal, 162.

31. Quashing writ of appeal — Matters of 
procedure—Interlocutory order- Reference to 
take accounts—“ Final judgment.”

Sec Appeal, 170.

32. Equal division of judges on appeal— 
Withholding decision -- Final judgment —

Sec Appeal, 182.

33. Appeal — Interlocutory order— Final 
judgment—Arts. il.',8-.i’,0 C. C. P—Trial by 
jury.

See Appeal, 10.7.

0. Foreign Judgments.

.‘14. Order by foreign tribunal Winding-up 
of company— ('alls—Contributories- 1 ction— 
Declaration—Demurrer.

Sec Winding-up Act. 11.

3.7. hex loci—hex domicilii- Foreign court 
—•lurisdiction - Decree in Xciv York—Force 
in Quebe, change of domicile — Authoriza
tion to sue.

Sec Divorce.

30. Foreign judgment obtained after action 
—Uar to action—Estoppel—Res judicata.

See No. 20, ante.

37. Foreign judgment—Original considera
tion—Counts in declaration—Ont. Jud. Act.

See Pleading, 8.

7. Impeachment of Judgment.
38. Criminal Code, s. 57J—Confiscation of 

gaining instruments, moneys. cGc. — Action to 
recover.]- In nil action to revendiente moneys 
Seizedjuul confiscated under the provisions of 
s- -77.7 of the Criminal Code. Held, per 
Strong. C.J., that a judgment declaring the 
forfeiture of moneys so seized cannot he col
laterally impeached in an ad ion of revendica
tion. 0\Xcil v. Attorney-General of Canada,

3Sd. Defective ease — Application to vary 
record lie-hearing.] An application, after 
judgment in appeal to vary a decision appealed 
from, upon affidavits, comes too late as steps 
to amend any defect should be taken before 
argument and decision of the appeal. Provi- 
denec Washington Ins. Co. v. G crow, xiv.,

39. Practice—Habeas corpus—Rinding ef
fect of judgment in provincial court.] — An 
application for a writ of habeas corpus was 
referred by the judge to the Supreme Court, 
of the province and. after hearing, the appli
cation was refused. On application subse
quently made to a judge of the Supreme Court 
of Canada, in chambers ; Held, that under the 
circumstances it would be improper to inter
fere with the decision of the provincial court. 
In re White, xxxi., 383.

8. Registration.
40. Registration — Charge on lands — 

Priority.
See Registry Laws, 24.
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9. Revocation.

41. Petition in revocation — Requête civile 
—Concealment of evidence — Juridiction — 
Art. 1177 V. P. Q.—R. S. O. c. 135. s. d7.| — 
Where judgment on » ease in appeal Inis been 
r«*n<li>ro<l by tin- Supreme Court of Cannda and 
certified to the proper officer of the court of 
original jurisdiction, the Supreme Court Ims 
no jurisdiction to entertain it petition (re
quête civile) for revocation of its judgment, 
on the ground that the opposite party suc
ceeded through the fraudulent concealment of 
evidence. Uurocher v. Dur ocher, xxvii., 034.

42. Default judgment in term—Opposition 
afin d'annuler — Disavowal— Remedy by re
quête civile.

Sec Opposition, 3.

JUDICATURE ACTS.

1. Constitutional law—Section 43, Ontario 
Judicature Act, 1881—Security allowed under 
Supreme Court Act—42 Yict. c. 39, s. 31 ( ?).]
■—An appeal to the Court of Appeal for On
tario by defendants was dismissed, the matter 
in controversy amounting to $570.30, exclusive 
of costs. Defendants' application under s. 43 
of the Judicature Act for special leave to I 
appeal to the Supreme Court of Canada being 
refused, application was made to Fournier. J., 
in chambers, for leave to appeal within thirty 
days after judgment, and Fournier, J., re
ferred it to the full court.—In the course of 
the argument the court expressed great doubts | 
ns to the constitutionality of s. 43 of the On
tario Statute, but it was ordered, that the 
defendant be at liberty to give security to pro
secute an appeal, and that appellant might 
pay $500 into the Supreme Court to the 
credit of the registrar us security for the 
costs of the appeal. /•'«rristal v. McDonald 
(1H C. L. J. 421) : Cass. Dig. (2 ed.) 422, 
09,S, 703 ; Cass. S. C. Prac. (2 ed.) 50.

| Note.—In Clarkson v. Ryan (17 S. C. R. 
251). s. 43. Ontario Judicature Act, is ex
pressly declared to be ultra vires.]

2. Ontario Judicature Act, 1881 — Contro
verted election — Petition — Constitution of

See Election Law, 101.
3. Ontario Judicature Act — Practice— 

Added parties—Orders Jiti and ]8.
See Pbactice and Procedure, 100.

And see Pleadino — Practice of Supreme ;
Court—Practice and Procedure.

JUDICIAL PROCEEDING.

1. Appeal—Jurisdiction — Judicial proceed
ing—Opposition to judgment—C. C. P. arts. 
484 493—R. S. C. c. 185, s. 29 — Appealable 
amount—5} <(• 55 Viet. c. 25, s. 8. s.-s. 4—Rf- 
trospectire legislation.] — An opposition filed 
under the provisions of arts. 4S4 and 487 of 
the Code of Civil Procedure of Lower Canada, 
for the purpose of vacating a judgment en
tered by default, is a “ judicial proceeding ” 
within the meaning of s. 29 of ” The Supreme 
and Exchequer Courts Act,” and where the 
appeal depends upon the amount in contro
versy, there is an appeal to the Supreme Court

of Canada when the amount of principal ,ip,| 
interest due at the time of the filing ,l tin- 
opposition under the judgment sought U 
annulled, is of the sum or value of 82.' «ni 
Turcotte v. Dansereau, xxvi., 578.

JURAT.
Sec Affidavit.

JURISDICTION.
1. Administration proceedings—Jurisdh tii.n 

of referee — General directions.] —A r,■: 
before whom administration proceedings i <■ 
taken has no authority to make an order de
priving a solicitor of his lien for costs on n 
fund in court on the ground that adverse par 
ties had a prior claim on such fund for < n<ts 
which said solicitor's client had been person 
ally ordered to pay, the administration order 
not having so directed the referee and there 
being no general order permitting such inter 
ference with the solicitor’s prim à facie right 
to the fund. (10 Out. P. R. 335, reversed; 
licit v. Wright, xxiv., 050.

2. Prohibition—Domestic tribunal /Virer*
Arts. 8504 <v ■•<"/. R- s. (j 58 I ü

(Q.)]—A writ of prohibition will not lie t<> 
prevent the execution of the sentence of an 
inferior tribunal where there has not hi- a ab
sence or excess of jurisdiction in the exercise 
of its ^powers. Honan v. liar of Montreal.

3. Petition—Separate trial—Juri*di< lion— 
R. S. C. v. 9, ss. 30 and 50.

Sec Election Law, 15, 140.
4. Court of probate—Accounts of ejo utur» 

and trustees—Res judicata.
See Trusts, 14.

5. Action for redemption—Foreign lands— 
Lex rei situ■—Action in personam.

See Court, 1.
0. Action—Jurisdiction to entertain Mort

gage of foreign lands—Action to set aside— 
Secret trust—Lex rei sitœ.

See Lex Rei Hitæ, 1.
7. Form of commitment — Territorial <1 vi

sion—Judicial notice—R. S. C. c. 135, s. 31.
Sec Habeas Corpus, 7.

s. it. v A. Act 11867) i. in
Court of Canada—Petition of right Ihbt of 
Province of Canada.

Sec Constitutional Law, 8.
9. “ Quebec Pharmacy Act ” 1 dinwnd

sale of drugs—Suit for joint penalli' 1 in •s’«- 
perior Court.

See Statute, 42.
10. Fxpiration of time limited / -r ap/aal— 

Forfeiture—Ouster of jurisdiction Waitrr.
See Appeal, 432.

11. Domicile—Delivery of good■ sold—Con
tract by correspondence—Indicate a <>f P'l,ce 
of payment—Cause of action.

See Contract, 134



741 JURY.
12. Huilais corpus — Practice of Supreme 

Court of Canada—Binding effect of judgment 
«ri provincial court.

Sec 11areas Corpus, 10.

13. Title to land—Troubles dc droit—Evic
tion—Issues on appeal—Parties—Ouster.

See Appeal, 307.

14. Parties on appeal — Practice—Proceed
ing in name of parti/ deceased—Amendment in 
Court of Review—Interference with discretion 
0» appeal.

Sec Appeal, 130.

15. Criminal law — Perjury—Judicial pro
ceeding—De facto tribunal — Misleading jus- 
tire—Construction of statute—It. S. Q. arts, 
ôjjl, 551)1—Criminal Code, s. 11/5. ,

See Criminal Law, 24.

Hi. Injury from publie work — Negligence 
of Crown officials—Right of action—Liability 
of the l'roicn—50 et 51 Viet. c. Ill, ss. 1U, 2d, 
5.S—Jurisdiction of Exchequer Court—Pre
scription—Art. 2261 C. C.

See Action, 113.

And sec Appeal—Courts.

JURISPRUDENCE.

llinding effect of Supreme Court decisions— 
Election petition—Preliminary objections.

Sec Election Law, 104.

JURY.

1. Challenges, 1, 2.
2. Findings of Fact, 3-23.
3. Improper Influence, 24.
4. Misdirection, &c. ; New Trials, 25-41.
5. Order for Jury Trial, 42.
<». Verdict, 43-48.

1. Challenges.

1. Summoning of jury — Personation of 
juror- Irregularity cured by verdict—R.S.C. 
c. 17 J. ss. 2V». A3».

See Criminal Law, 7.

2. Criminal procedure—Croton challenges— 
Standing aside <1 second time.

See Criminal Law, 10.

2. Findings of Fact.

•1 Defective snow-plough and bridge — Dc- 
failuinit „f train—Contributory negligence— 
■'Hidings of jury—Failure to answer questions 
■~ \< t of incorporation — Change of name— 
■'r,r trial.] ■— A locomotive engineer in the 
eomnnn.v's employ wns killed through the de- 
raihnjr of n snow-plough and consequent 
breaking pf a bridge. The jury found that 
■be derailing wns the proximate cause of the
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accident ; that deceased xvas guilty of contri
butory negligence : that the snow-plough and 
bridge were defective and that the train crew 
was insufficient. They answered “ we do not 
know ” to the questions, as to whose negli
gence caused the accident; whether or not the 
defects were known to defendant before or at 
the time of accident, or could have been dis
covered by careful inspection ; whether de
fendant wns aware of insufficiency of the 
crew ; whether different construction of the 
bridge would have secured the safety of the 
train; whether deceased knew the train was 
off the track before it reached the bridge, and 
if by reasonable care of the deceased or crew, 
the accident could have been prevented. The 
court below were equally divided as to neces
sity for a new trial. The trial judge instruct
ed that the proximate cause was what caused 
the accident and not that without which it 
would not have happened, and there was a 
question ns to the parties, plaintiffs in the 
action. The court below were also divided in 
opinion on these points. The Supreme Court 
of Canada ordered the new trial and affirmed 
the holdings of the judgment appealed from 
(27 X. S. Hep. 4!is 1 in other respects. Pud- 
sey v. Dominion Atlantic Ry. Co., xxv., 091.

4. Negligence—Matters of fact—Finding of 
jury.]—W. was working on a vessel in port 
when a boom had to be taken out of the 
crutch in which it rested and lie pointed out 
to the master that this could not be done un
til the rigging supporting it, which had been 
removed, was replaced, which the master un
dertook to do. When the boom was taken out 
it fell to the deck and W. was injured. In 
an action against the owners for damages the 
jury found that the fall of the boom was ow
ing to the said rigging not being secured, but 
that this was not occasioned by the negligence 
of the owners or their servants. Held, af
firming the judgment of the Supreme Court 
of Nova Scotia (30 X. S. Hep. 5481. (4Wynne, 
•T-, dissenting, that the first part of the find
ing did not necessarily mean that the rigging 
had never been secured, or that if secured ori
ginally it had become insecure by negligence 
of defendants, and the jury having negatived 
negligence their finding should not be ignored. 
Williams v. llartling, xxix., 548.

5. Assessment of damages—Verdict—Gen
eral damages and loss of rent.

See Negligence, 1.

0. ,V< g I ig< ■ n ce—1.< •g a l crossing—Questions— 
Judge's charge—Findings of fact—Verdict.

Sec Hailways, 101.

7. Questions submitted—Verdict—Evidence 
■—Findings.

Sec Negligence, 204.

8. Findings of fact—Judgment non obstante 
—Occupation of risk—Hazardous business— 
Condition in policy of insurance.

Fee Insurance, Fire, 22.

0. Drairing inferences — Presumption •— 
Running of railway trains — Cause of fire- 
Defect ire engine.

See Evidence, 8.

10. Findings of fact—Commercial usage— 
Inferences from nature of cargo.

Sec Insurance, Marine, 19.
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11. Appeal on questions of fact—Verdict of 

jury—Findings by trial judge — Appreciation 
of evidence.

See Appeal, 1210.

12. Direction—Condition precedent — New 
trial—Findings upon evidence — Benefits ac

tive Contract, 59.

13. Findings of fact—Reversal on appeal.
ticc Title to Land, 100.

14. Finding on question of fact—Interfer
ence with on appeal.

ticc Master and Servant, 15.

15. Evidence — Relevancy — Inferences — 
Collateral facts.

ticc Evidence, 18.

10. Accident insurance—Renewal of policy 
—Payment of premium—Promissory note— 
A gen t's a u thority—Findings.

See Insurance, Accident, 3.

17. Marine insurance — Partial loss on 
cargo—titranding—Evidencc—Jury trial.

See Evidence, 170.

18. Negligence — Findings of jury — Evi
dence—Concurrent findings of courts appealed

See Negligence, 217.

19. Marine insurance — Abandonment—Re
pairs—" Boston elausc”—Findings of jury— 
Setting aside verdict.

See Insurance, Marine, 4.

20. Answers to questions—Verdict—Negli
gence—Shunting railway cars—Evidence.

See Negligence, 211.

21. Negligence—Use of dangerous materials 
—Proximate cause of accident — Injuries to 
workmen—Employers' liability—Presumptions 
—Findings of jury sustained by courts below.

ticc Negligence, 144.

22. Answers to questions — Judgment en
tered on findings—Reversal on appeal.

See Negligence, 51.

23. Findings of jury—Weight of evidence— 
Verdict.

ticc Appeal, 243.

3. Improper Influence.

24. Trial of felony—Attendance at church 
—Remarks of preacher—Influence on jury— 
Evidence.

ticc Criminal Law, 0.

4. Misdirection. &c. ; New Trials.

25. Charge to jury—Refusal to define fraud 
—Taking accounts—Jury unable to deal with 
accounts.!—Counsel for plaintiff requested the 
judge to instruct the jury as to what consti
tuted fraud under the Statute of Elizabeth 
and also urged that an account should be

taken of certain dealings. The judge re; . , 
to define fraud as requested and tin- 
stated that they were unable to deal will 
accounts. Held, that the judge's 
amounted to misdirection and there slum i 
a new trial, and that the accounts should - -, 
been taken in order properly to de<-id- 
ease. Griffiths v. lloscovitz, xviii., 718.

20. Negligence—Trial of action—ContiUm 
tory negligence—Findings of jury Ym 
—Evidence.\ — On the trial of an - i -n 
against a street railway company for dm- 
in consequence of injuries received iln ,ui 
i In- negligence of the company’* sen 
jury answered four questions in a x\ \ ili.it 
would justify a verdict for the plaint iff. I , 
the fifth question. " Could Ilowan by i \ 
ereise of reasonable care and diligence , -> 
avoided the accident?” the answer wa*. W-
lielieve -that it could have been p---.il,i. - 
Held, reversing the judgment of the C-n rt of 
Appeal, that this answer did not amoinr - a 
finding of negligence on the part of i!--■ -lain- 
tiff as a proximate cause of the accident wl.irli 
would disentitle him to a verdict. //- hi. nn- 
tiler, that as tin- other findings est.-il- i d 
negligence in the defendant which rnu---l tin- 
accident which amounted to a denial ->i -i 
tributary negligence : as there was n-> l.-n.-e
of negligence on plaintiff's part in the record: 
and as the court had before it all tin- mate
rials for determining the questions in disi-iii--, 
.1 new trial was not necessary. /-' 
Toronto Ry. Go., xxix., 717.

27. Negligence—Action for dumagi■< ■ Im
proper evidence—Misdirection—00 Vic/. - 
*. m (N.B.» | By «0 Viet. c. 24. - :i7" - \ 
B. ) ‘‘A new trial is not to be granted mi the 
ground of misdirection, or of tin- improper
admission or rejection of evidence ....... in
tin- opinion of the court some - 
wrong or miscarriage has been th-i-;- -.-.-a- 
sioned in the trial of the action." On tin- 
trial of an action against the Elect n- Street 
Railway Company for damages on an-mmi -if 
personal injuries, the Vice-President <-i tin- 
company. called on plaintiff’s behalf. un
asked on direct examination the amount ni 
bonds issued by the company, the coini« l -m 
opening to the jury having stated that the 
company was making large sun 
out of the road. On cross-examitmti -u 'In- 
witness was questioned as to tin- -li- -■ i-- -1
--I" tin- proC....I- --I" debentures and
ination plaintiff's counsel interrogai"! l i'ii at 
length as to the selling price of t!-•• I. - 
the Montreal Exchange, and proved ik-
sold at about 50 per cent, preiniu Tie’ 
judge in charging the jury direct.-, 
assess the damages as “ upon tin- --\i- m -- 1 ’ 
injury plaintiff received independi-n uk"
these people may be. or whether il 11
or poor.” The plaintiff obtained a verdict 
with heavy damages. Held, that " < i'"’’ 
examination of the witness by -l- I'eiidiint * 
counsel the door was not open for re exaiiitna- 
tion as to the selling price of the -1, : that 
in view of the amount of flie v-v- : ii w--i« 
quite likely that the general olisvn r -n "f ' 1
judge in his charge did not re....... i'> ''iTc-t
on the jury as to the financial ah I.'y of the 
company to respond well in dam -y Tl»1 
injury for which plaintiff sued wa- his foot 
being crushed, and on the day -if 11.•- .iccid.-aT 
the medical staff of the hospital wlu-re lie had 
been taken held a consultation an ere divid
ed as to the necessity for amputation. Ik 
W. who thought the limb might he -aved. was. 
four days later, appointed by the Vuuipaoy,
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the suggestion of the plaintiff’s attorney, to | 
co-operate with plaintiff's physician. Event
ually the foot was amputated and plaintiff 
made a good recovery. On the trial plaintiff's 
physician swore to a conversation with I)r. 
W. four days after the first consultation, and 
three days Itefore the amputation, when Dr. 
W. stated that if he could induce plaintiff's 
attorney to view it from a surgeon’s stand
point, and not use it to work on the syinpa- 
thies of the jury, he might consider more fully 
the question of amputation. The judge in his 
charge referred to this conversation and told 
the jury that it seemed to him very important 
if lir. \V. was using his position as one of the 
hospital statf to keep the limb on when it 
should have been taken off, and that he 
thought it very reprehensible. IIrid. Strong, 
CJ., and Gwynne, .1.. dissenting, that as Dr. 
W. did not represent the company at' the first 
consultation when lie opposed amputation: as 
others of the staff took the some view and 
there was no proof that amputation was de
layed through liis instrumentality : and as the 
jury would certainly consider the judge's re
marks as hearing on the contention made on 
plaintiff's behalf that amputation should have 

ken place on the very day of the accident, 
must have affected the amount of the ver- 

To tell a jury to ask themselves “ If I 
were plaintiff how much ought I to lie paid if 
the company did me an injury?" is not a pro
per direction. Henna v. Saint John Un. Co.. 
xxx„ 218.

Tue judgment appealed from (35 N. It. 
Hep. 11 was varied, the order for new trial 
being restricted to the question of damages 
and the appeal dismissed without costs.

-*v Xi tr trial—Verdict—Finding of jurg— 
Qw’ition of fact—Misapprehension.]- Where 
a ease has been properly submitted to the jury 
ami thi ll findings upon the facts are such as 
might he the conclusions of reasonable men, a 

1 ill not be grunted on the ground 
that the jury misapprehended or misundcr- 
Mmiil the evidence, notwithstanding that the 
trial judge was dissatisfied with the verdict. 
Fraser v. Drew. xxx., 241.

X'ln-dircction—Trial of question of in
tend- Reference to master.

See Evidence, 4.

.30. Misdirection—Questions for jury—Ac
tion of trover.

Sec Sheriff, 4.

.HI. Fair direction — Wilful misrepresenta- 
tm—Policy of insurance—New trial refused. 

Sec Insurance, Life, 24.

■Verdict against evidence—Misdirection I 
—trespass on wild lands—Isolated acts.

Sec Prescription, 15.

. Mis trial — Insufficient ansiccrs—Final 
moment- Acte trial—Jurisdiction.

Sec Appeal, 174.

yi. li'iuity ease — Dispensing with jury—
trwl'*"! 0080 on ,ll,,t,on for ucw i

See New Trial, 73.
pLibel—General issue—Public affairs— 
rair comment — Justification — Pleading— 

evidenoe—General verdict—Dis
regard of material question.

See New Trial, 33.

30. Malicious prosecution — Findings of 
fact — Inferences—Functions of judge—Pro
bable cause—Monsuit

See New Trial, 34.

37. Answers to questions — Railway com
pany— A i gligence.

See No. 3, ante.

38. Xegligenee — Question for jury—With
drawal of case from jury—Mew trial.

See Evidence, 103.

39. Mcgligenec — Common fault — Assign
in' nt nf furts Inconsistent findings Uisdi 
red ion.

See New Trial, 93.

40. Contract—Oral agreement—Evidence— 
Withdrawal of questions from fury — Mew

See Evidence, 228.

41. Evidence — Malice — Privileged com
munication — Judge's charge — / nfrkndly 
relations of parties.

See Libel, 7.

5. Order fob Jury Trial.

42. Appeal — Interlocutory order — Trial 
by jury—Final judgment—R. S. (’. c. 1JÔ, s. 
2 j—Arts. JlN-JÔO C. V. P.

See Appeal, 195.

0. Verdict.

43. Disagreement — Verdict — Manitoba 
Libel Act. |—By s. 11 of the Libel Act (50 
Viet. e. 22. Man.), actual malice or culpable 
negligence must lie proved in an action for 
libel, unless special damages are claimed. Held, 
that such malice or negligence must he estab
lished to lhi> satisfaction of the jury, and if 
there is a disagreement as to these issues the 
verdict cannot stand. Ashdown v. Manitoba 
“ Free Press ” t'o., xx., 43.

I 44. Verdict unwarranted—Promissory note 
j —Consideration — Accommodation - Dis- 
! charge — Agreement — Mew trial.]—The ap

peal was from a decision of the Supreme Court 
of New Brunswick, affirming, by an equally 
divided court, the verdict for defendant at the 
trial. The action was on a promissory note 
indorsed by defendant, who pleaded that it 
was indorsed on the express understanding 
that he was not to be called upon to pay it. 
and that lie was discharged by the hank sub
sequently taking security from the makers. 
At the trial the defendant had a verdict, the 
jury finding that the hank, on taking security, 
had agreed that the note in suit should he 
paid out of the proceeds of collateral held by 
the Imuk. On motion, pursuant to leave re
served, for judgment for plaintiffs or a new 
trial, the court en bane was equally divided, 
and the verdict stood.—The Supreme Court of 
Canada, Gwynne, J., dissenting, ordered a new 

I trial, on the ground that the linding of the 
I jury did not warrant the verdict for the de

fendant. St. Stephen's Hank v. Bonness, 
xxiv., 710.
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45. Municipal drain*—Continuing trespass 
—Limitation of action c.r delictii—58 l ie/, c. 
4. ». ~95 (.V. S.)— Verdict.]—Action was for 
trespass by the corporation constructing and 
maintaining a drain through plaintiff’s land. 
The jury found that the drain laid been con
structed in 1880 “by virtue of the streets 
commissioner's power of office." Plaintiff, al
though aware of the existence of the drain at 
the time, made no objection till 1890 when 
the land caved in. The Supreme Court affirm
ed the judgment appealed from (33 N. S. 
ltep. 401 ) which held that the jury had found 
that the defendant had constructed the drain 
by its agent and that the trespass, being a 
continuing one, was not barred by the limita
tion provided in the " Towns’ Incorporation 
Act of 1895 ” for actions ex delictu against 
towns. Town of Truro v. Archibald, xxxi., 
380.

4G. Promissory note — Dure** — Verdict 
of jury.]—In an action against the maker of a 
promissory note, the local manager of the 
plaintiff bank, the defence was that he had 
been coerced by the head manager, under 
threats of dismissal and criminal prosecution, 
into signing the notes to cover up deficits in 
customers’ accounts in which he had no per
sonal interest, liis evident** at the trial to 
the same effect was denied by the head man
ager. Held, that the jury having believed the 
defendant’s account and given him a verdict 
which the evidence justified, such verdict ought 
to stand. Western Bank of Canada v. Mc
Gill. xxxii., 581.

47. Irregular panel — Personation of juror 
—Effect of verdict—R. S. C. c. 174, »»• *4<>\ 
259.

See Criminal Law, 7.

48. Operation of railwau ■— Negligence — 
Sufficiency of cridenee — Findings of jury — 
Defective machinery—Sparks from engine— 
Setting aside verdict.

See Negligence, 101.

JUS PUBLICUM

1. Foreign corporation — Telegraph mo
nopoly — Public policy — Oiteration of rail
way telegraph lines—Contract in restraint of 
trade—Comity of nations.

See Company Law, 2.
2. Extinction by statute—44 Viet. c. 1, s. 

18 (/).)—Foreshore of harbour—Right of C. 
P. R. Company to use.

Sec Foreshore.

3. Public street — Obstruction — Dedica
tion — Right of owner or occupier to com
pensation.

See Dedication, 1.

JUSTICE OF THE PEACE.

1. Commitment upon another's conviction— 
Canada Temperance Act, 1878, *. 105—.16- 
8cncc — Wrongful arrest — Justification.]- 
A. and B., justices of the peace, were sued 
in damages for issuing a warrant of commit
ment under which B. was imprisoned upon a 
conviction before two other justices under the

Canada Temperance Act, 1878. The pro 
tion was commenced before A. and B„ Inn 
return of the summons they were served with 
a subpoena, to give evidence for the deiVm]- 
ant ; whereupon two other justices at tli i 
quest of A. and Ü.. under s. 105 of the \ ; 
heard the case and convicted the appelé 
A. and B. though present in the cour; t 
as witnesses took no part in the proceedn .. 
—The Supreme Court of New Brunswii K i 
de red a nonsuit to be entered.—On appeal i., 
the Supreme Court of Canada. Held, affirming 
the judgment of the court below, Ilenn ami 
Taschereau, J.T., dissenting, that, as the cm, 
viction was good on its face, it was. until 
set aside, a justification for the commitment. 
Held, also, that upon the facts disclosed A 
and B. were “absent,” within the menhir. ..f 
s. 105 of the Canada Temperance Act. 1s?v 
Byrne v. Arnold, Cass. Dig. (2 ed. i ln7.

2. Jurisdiction — Form of commitmen< 
Territorial division — Judicial notice It. s. 
C. e. 135. s. 32.]—A warrant of commitment 
was made by a stipendiary magistrate for the 
police division of the municipality of t!.. 
County of Pictou, in Nova Scotia, upon a 
conviction for an offence stated therein to 
have been committed “ at Hopewell, in the 
County of Pictou.” The County of I’ictou ap
peared to be of a greater extent than the 
municipality of the County of Pictou. there 
being also four incorporated towns within the 
county limits—and it did not specifically ap
pear upon the face of the warrant that the 
place where the offence had been committed 
was within the municipality of the Conntj 
of Pictou. The Nova Scotia Statute <.f IK! 1.1 
respecting county corporations (58 Viet.
3, s. 8). contains a schedule which mention*- 
Hopewell as a polling district ii 
County, entitled to return two councillors to 
the county council. Held, that the court was 
bound to take judicial notice of the ten : ri il 
divisions declared by the statute as establish
ing that the place so mentioned in the war
rant was within the territorial extent <>f the 
police division. Held, also, that the jurisdic
tion of a judge of the Supreme Court "!' t'an- 
ada in matters of habeas corpus in criminal 
cases is limited to an inquiry into lie cm use 
of imprisonment ns disclosed by tlm warrant 
of commitment. Ex parte Macdonald, xwii., 
688.

3. Appeal — Certiorari — Merchants' Ship
ping Act — Seaman’s wages — Jurisdiction 
—Final judgment.]—Quatre. Where He Mer
chants' Shipping Act of 1854 provides that 
every order of two justices in an nciimi far 
seaman’s wages shall be final, will ic.ptri 
lie to remove the proceedings into a superior 
court? The Queen v. Sailing Ship “ Troup 
Co., xxix., 002.

4. Requisition calling out militia Porni.
See Military Law, 1.

5. Vindictive damages — Abuse of official 
position—Elements for consideration.

See Damages, GO.

0. Malicious prosecution — Destruction of 
liquor had in vicinity of public works—I »■ 
scaled conviction — Certiorari — .lefion for 
damages—Notice.

See Malice, 4.
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7. Canada Temperance Act — Search war
rant — Magistrate's jurisdiction — Constable 
— Justification of ministerial officer — Goods 
in eustodia legis — Replevin — Estoppel — 
Res judicata—Judgment inter partes.

See Canada Temperance Act, (i.

8. (fame lutes — Game killed out of season 
—seizure of furs — Jurisdiction - U. S. Q. 
arts. I405-M1O!)—Writ of prohibition

Sec Prohibition, 3.

0. Fraudulent alteration of marked cheque 
—Payment bg mistake .Xcecssity of taking 
precautions.

See Hanks and Banking, 11.

10. Delag in bringing action to rescind con
tract —- Artifice — Misrepresentation - Con
sideration — Challenging — Test suit — 
Estoppel — lVaircr.

See Vendor and Purchaser. 2(5.

9. Xova Scotia Liquor License let, 1895— 
Conviction — Jurisdiction — Affidavit on 
certiorari — Rowers of Provincial Legislature 
—Matter of procedure.

Sec Certiorari, 4. .

LACHES.

1. Equity suit — Specific performance — 
Agra ment to convey land—Possession.]—In 
a suit for specific performance of an agree
ment by the devisee of land to convey to P., 
it appeared that the agreement of sale to P. 
was 1 \ccuted in 1884, and the suit was not 
instituted until four years later. P. was in 
possession of the land during the interval.

d, iha! as ill.- evidence clearly shewed that 
I’, was only in possession as agent of the 
trustees under the will and caretaker of the 
land, and as by the terms of the agreement 
lime was to be of the essence of the contract, 
the delay was a sufficient answer to the suit. 
Porter v. Ilalc, xxiii., 205.

2. Crown — Suretyship — Postmaster’s 
ho ml Penal clause ■— Lex loci contractus— 
Negligence — Laches of Crown officials—Re
lease i,f sureties — Arts. 1053, 1054, 1131. 
11.I*. PJJjJWiU. 1305. ('. ('.‘I—The rule <>f 
law 1 lint the Crown is not liable for the Inches 
or negligence of its officers obtains in the Pro-
rii...... f Quebec except where altered by sta
tute. (0 Ex. C. It. 230 affirmed). lilack v. 
The Queen, xxix., 093.

3. Sale by agent — Simulated purchase — 
Fraudulent conveyance — Title to land.

Sec Trusts, 1.

4. Want of diligence —_ Engineer's certifi
cate - Railway construction.

Sec Contract, 54.

•». Trustee — Administrator of estate — 
Relcusr by next of kin — Recession of release 
—Laches — Estoppel — Delays.

See Trusts, 13.

<5. Ailion in warranty — Joint speculation 
■—Partnership of ownership pas indivis — 
Neglect to withdraw collections.

Sec Negligence, 152.

7. Agent lending moneys — “ yeglrct to 
obtain sufficient security — Responsibility for 
losses II,usure of damages.

Sec Principal and Agent. 49.

8. Carelessness in warehousing — Taking 
damp grain into storage.

See Warehouseman, 3.

LANDLORD AND TENANT.

1. Contract, 1-4.
2. Determination of Tenancy, 5-7.
3. Distress, 8-11.
4. Eviction. 12.
5. Mortgaged Premises, 13, 14.
0. Negligence, 15-20.
7. Overholding Tenants. 21-24.
8. ItKNEWAL OF LEASE, 25-27.
9. Tenants at Will or by Suffrance,

28-30.

1. Contract.

1. Attornment — Creation of tenancy by 
mortgage — Demise to mortgagor — Rent re
served — Distress — 8 Anne c. 7}—Statute of 
Frauds — R. 8. O. (18S7) c. I<10. s. 8-Ten
ant at will — Locus standi of third parties.] 
—A mortgage of lands for $20,000 payable 
with interest at 7% per annum ns follows. 
$500 on 1st December, 1883 : $500 on 1st 
June and 1st December in each of the four 
following years; and $15.500 on 1st June, 
1888; contained the provision : " And the
mortgagees lease to the mortgagor the said 
lands from the date hereof until the date herein 
provided for the last payment of any of the 
moneys hereby secured, undisturbed by the 
mortgagees or their assigns, he, the mortgagor, 
paying therefor in every year during the said 
term, on each and every of the days in the 
above proviso for redemption appointed for 
payment of the moneys hereby secured, such 
rent or sum as equals in amount the amount 
payable on such days respectively according 
to tin* said proviso, without any deduction. 
And it is agreed that such payments when so 
made shall respectively be taken, and be in 
all respects in satisfaction of the moneys so 
then payable according to the said proviso.” 
The mortgage did not contain the statutory 
distress clause, or provide for possession by 
mortgagor until default and it was not exe
cuted by the mortgagees. The mortgagor was 
in possession of part of the premises and his 
tenants of the remainder, and such isissession 
continued after the mortgage was executed. 
The goods of the mortgagor having been seized 
under execution the mortgagee claimed a 
year’s rent under the Statute of Anne. 
Held, reversing the judgment appealed from 
(lti Ont. App. It. 255). (Ritchie, C. 
J., and Taschereau, .1.. dissenting), that 
the deed failed to create between the mort
gagor and mortgagees the relation of land
lord and tenant, so ns to give the mortgagees 
the right to distrain for arrears of rent, un
der the provisions of 8 Anne, c. 14, as against 
an execution creditor of the mortgagor; be
cause, even if the deed could operate as a 
lease although not signed by the mortgagees,
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the rent reserved was so unreasonable and ex
cessive as to shew conclusively that the parties 
could not have intended to create a tenancy 
and that the arrangement was unreal and fic
titious.—The right to impugn the validity of 
a lease between a mortgagor and mortgagees 
on the ground that it is merely fictitious and 
colourable is not to be confined to any par
ticular class such as assignees in bankruptcy, 
but may lie exercised wherever the interests 
of third parties may he involved.—Per Strong, 
J. The execution of the deed by the mort
gagor estopped him from disputing the ten
ancy. and the mortgagees were also estopped 
by their acceptance of the mortgagor as their 
tenant, evidenced by their accepting the deed, 
advancing their money upon the faith of it 
and permitting the mortgagor to remain in 
possession.—The mortgage deed, although exe
cuted by the mortgagor only, o|ierated in any 
event to create a tenancy at will, at the same 
rental as that expressly reserved by the de
mise clause. Section 8 of 8 and It Viet. c. 10(1 
( It. S. O. 18N7, e. 100, s. 81, has not the 
effect of repealing the words of the Statute 
of Frauds which make the lease required by 
that statute to be in writing signed by the 
lessor so far effectual as to create a tenancy 
at will. /'- / Gwynne and Patterson, JJ. 
The mortgage deed not having been signed by 
the mortgagees failed to create even a tenancy 
at will.—Per Cl wynne, .1. The form adopted 
for the demise clause is such that by the mort
gagees executing the deed it would operate as 
a lease, and by their not executing it the clause 
would be simply inoperative.—/Vr Ritchie, 

and Taschereau. .1, The execution of the 
mortgage by the mortgagor and his continuing 
in possession under it amounted to an at
tornment and the relation of landlord and 
tenant was created. The deed xvas intended to 
operate as an immediate lease with intent to 
goo the mortgagees an additional remedy by 
distress and was a bond fide contract for se
curing the payment of principal and interest, 
and in the absence of any bankruptcy or in
solvency laws there was nothing to prevent 
the parties from making such n contract. 
Uobb* y. Ontario Loan it- Debenture Vo.,

2. Notice to quit—Lease for eleven month* 
— ]f on thin or nearly tenancy—Overhauling.]

II. & Co. made the following offer in writ
ing to the owner of the premises mentioned 
therein :—" We are prepared to rent that 
store where the ' Herald ' office used to he 
and will give $-100 a year for the whole of the 
ground lloor as well as the cellar. We will 
rent for 11 months from the 1st August next 
at the rate of $400 per year.” . This
offer having been accepted It. & Co. occupied 
the premises for a year and seven months, no 
new agreement being made after the 11 months 
expired, paying their rent monthly during 
said period. They then gave a month's nptire 
and quitted the premises. The landlord claim
ing that the tenancy was from year to year 
brought an action for rent for the two months 
after the tenancy ceased according to the no
tice. Held, affirming the judgment appealed 
from, that the tenancy was one from month 
to month after the original term ended and 
the month's notice to quit was sufficient. 
Eastman v. Richard it- Co., xxix., 438.

8. Lca*e — Covenant — Forfeiture — Com
pany — Shan holder — Personal liability — 
Waiver.]—A lease to a joint stock company 
provided that in case the lessee should assign

for the benefit of creditors six months' r. nt 
should immediately become due and the I- 
should be forfeited and void. The two le 
were principal shareholders in the comi 
and while the lease was in force one of ti 
at a meeting of the directors, moved, and i In- 
other seconded, that a by-law be passed ,i 
orizing the company to make an assignai- nt 
which was afterwards done, the lessors ex.. 
ing the assignment as creditors assem mg 
thereto. Iletd. reversing the judgment .. . 
Court of Appeal (1 Ont. L. It. 172 i that tl. 
lessors and the company were distinct : „.i] 
persons and the individual interests of i In
former were not affected by the above aci i..n, 
Salomon v. Salomon it- Co. 11181171 A. i 
221 followed.—The assignee of the coin 
held possession of the leased premises for i •- 
months and the lessors accepted rent from him 
for that time and from sub-lessi-es for il.t* 
month following. Held, also reversing 
judgment appealed from, that as the l.-*--or* 
had claimed the six months' accelerated rent 
under the forfeiture clause in the lease I 
testified at the trial that they had - 
forfeit : as the assignee had a statutory i .hi 
to remain in possession for the three nmntli- 
and collect the rents; as the evidence sln-u.-d 
that the receipt by the lessors of the three 
months' rent was in pursuance of a ...m 
promise with the assignee in respect to the 
acceleration ; and as t la- month's rent 
ill.- sub-tenants was only for compensâti« 
the latter for being permitted to use and m 
eupy the premises and for their accommoda
tion; the lessors could not he said to have 
waived their right to claim a forfeiture of the 
lease.—Mortgagees of the premise» ha-, a- 
notified the sub-tenants to pay rent to tl..-m 
the assignee paid them a sum in sati-i i <-n 
of their claim with the assent of tie- I. t- 
against whose demand it was charged. Ildd. 
that this also was no waiver of the h-sor* 
right to claim a forfeiture.—Vuare, V 
covenant by the company to Rupplyjatcam and 
power to its sub-tenants anything wn-n iium 
a personal covenant by the company, or would 
h. mi surrender of the original a 
bound the lessor and a purchaser feoin h in of 
the fee? Soper v. Littlejohn, xxxi., 5i2.

4. Attornment in mortgage — Tenancy nt 
mill —■ Distress for arrears of interest I and- 
lord's privilege.

See Mortgage, 5«i.

2. Determination of Tenancy.

5. Condition of lease — payment* out of 
rental — Destruction by force mur un 
Determination of contract — Rend' u"i re
count—Art. 19. C. C. /».]—When a h Inc 
been determined by force majeure, an Miga 
tion previously undertaken by the - a- t" 
make payments out of moneys received . ^ rent 
for the premises destroyed («Mises and ill not 
effect a subsequent lease to another i> mt - 
The fact of plaintiffs having styled i!iem«elv«» 
the “duly named trustees to S.'s creditor*, 
did not give him the right to bring a i - rsonal 
action for S.'s creditors, the action, d any. 
belonging to the individual creditors of .. 
under art. 19 C. C. P. Brown v. Pm** 
neault, iii., 102.

[ Note. — This decision was ov." ruled in 
Portcous v. Rcynar (13 App. Cas. 120).]
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U. Lease for eleven months — Notice to 
quit—Monthly tenancy.

See No. 2, ante.
7. Covenant — Forfeiture — Company — 

Personal liability of shareholder.
See No. 3, ante.

3. Distress.

8. Distress for rent — Agreement with 
house-furnisher — Waiver of privilege.]—W. 
let mi unfurnished house to M., and signed 
the following agreement, which was delivered 
to F. by M. The hearer, M., being about 
to purchase some furniture from Win. F. & 
Son. and my rent lieing guaranteed. 1 hereby 
agree not to take the furniture so to be fur
nished by F. for any rent that may become 
due." F. then delivered the furniture to M., 
to lie paid for by monthly payments, and "to 
remain the property of F. till paid for in 
full." W. levied upon the furniture, F. re
plevied and obtained a verdict, which the 
Supreme Court of Nova Scotia refused to set 
aside. On appeal. Held, affirming the judg
ment appealed from (2 K. & C. 337), that the 
agreement signed by \V. constituted a binding 
contract with F. not to distrain. Wallace v.

V». It. S. Ü. (1881) e. lid. s. 28—Construc
tion of statute — Distress — floods of person 
holding " under " tenant. | — The Ontario 
Landlord and Tenant Act (It. S. O. 1188Î] 
r. 343, s. 281, exempts from distress for rent, 
the property of all persons except the tenant 
or person liable. Tin* word tenant includes a 
Mih-teuant, assignees of the tenant and any 
person in actual occupation under or with con
sent of the tenant. Held, reversing the judg
ment appealed from ( 23 Ont. App. it. 3171. 
that persons let into possession by a house 
agent appointed by assignees of a tenant for 
the sole purpose of exhibiting the premises to 
prospective lessees, and without authority to 
let or grant possession of them, were not in 
occupation "under” the said assignees, and 
their goods were not liable to distress.— 
Farwvll v. Jameson, xxvi., 388.

10. Attornment in mortgage —■ Tenancy at 
will—Distress for arrears of interest—Land
lord's privilege.

Sec Mortgage, 30.

11. Creation of tenancy hg mortgage—At- 
torn on nt Demise to mortgagor— Distress 
~~It'iit reserved — Statute of Anne — Sta
tut' ni Frauds — Tenancy at will — Locus 
•lundi of third parties.

See No. 1, ante.

I the ground that the lessor had been in posses- 
I sion of part of the premises after the specified 
j time without the necessary eoilWnt. whereby 

the tenant had been deprived of the beneti- 
eial use of the property and had been evicted 

i therefrom. The jury found that no consent 
laid been given by the lessee for such occupa
tion and that the lessee lmd no beneficial use 
of the premises while it lasted. Held, revers
ing the judgment appealed from (23 X. It. 
Hop. 440 ; 28 X. It. Rep. 3001, Ritchie. C.J., 
and Strong. J., dissenting, 1. that the evidence 
did not justify the finding of no assent; that 
an express consent was not required, but it. 
could be inferred from the acts and conduct 
of the lessee.—2. The two months' limitation 
in the lease had reference to the entry by the 
lessor to commence the repairs and not to his 
subsequent occupation of the premises, and 
the lessor having entered upon the premises 
within the prescribed period, lie had reason
able time to complete the work and his sub
sequent. occupation was not wrongful. Per 
Taschereau and Gwymie. .1.1.. that assuming 
assent was necessary the evidence clearly 
shewed that the lessor was on the premise's 
after the 1st of July with the assent of tla- 
lessee ; he had a right, therefore, to remain 
until such assent was revoked, which was 
never done.—Per Patterson, J., that interfer
ence by a landlord with his tenant's enjoy
ment of demised premises, even to the extent 
of depriving the tenant of the use of a portion, 
does not necessarily work an eviction ; a ten
ant may be deprived of the beneficial occupa
tion of the premises for part of his term, by 
an act of the landlord which is wrongful as 
against him, but unless the act was done with 
the intention of producing that result it would 
not work au e\ ici ion. /’- / liitchie, < and 
Strong, .1., dissenting, that the jury having 
negatived consent by the lessee, and the evi
dence shewing that the acts of the landlord 
were of such a grave and permanent character 
as to indicate an intention to deprive the ten
ant of the beneficial enjoyment of a substantial 
part of tlie premises, they amounted to an 
eviction of the tenant which operated as a sus
pension of the rent. Ferguson v. Troop, xvii.,

3. Mortgaged Premises.

13. Attornment in mortgage 'Pi nancy at 
will — Distress for arrears of interest — 
Landlord's privilege.

See Mortgage. 3U.

14. Creation of tenancy by mortgayi — At
torn meat Demist to mortgagor Distress 
- lient reserved — Statute of time — Statute 
of Frauds - I'enaney at wilt —- Locus standi 
of third parties.

See No. 1. ante.

4. Eviction.
12. P. fiction ;— F.ntry by lessor to repair— 

Intuit to deprive tenant of benefit — Sus- 
Pensum of rent — Construction of lease.]—- 
A |oas«> i.i business premises provided that the , 
lessor could enter upon the premises for the 
pur|M»«> „f making repairs and alterations at 

iune within two months after tin- 1st 
•any. - inning of the term, but not later, 
®?<,pl|* "dh the consent of the lessee. An ac
tion tor rent under the lease was resisted on 1

0. Negligence.

13. Destruction of leased premises — Red
dendum — Covenant by lessee — Accident by 
fire Arts, Hi;,.!. Hill. Hill). C. ('.j -Lessees 
covenanted to return the leased premises at 
the expiration of their lease ” in as good order, 
state, iVe.. as the same were at. the commence
ment thereof, reasonable wear and tear and 
accidents by fire excepted.” Subsequently the 
lessor alleging a fire had been caused by the 
negligence of the lessees brought action
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ngniiiNt tlivm for the cost of reconstructing 
the premises and restoring them in good order 
and condition less insurance. Held. a Hi ruling 
the judgment appealed from (31 L. C. Jur. 
307; >f L. I(. 3 <j. It. 325». ltitchie. C.J. 
and Taschereau, .1., dissenting, that the lessees 
were not responsible for the loss, as the lire 
was an accident within the terms of the ex
ception contained in the lease, and therefore 
arts. 1053. 1027, UK*.», C. (’. were not ap
plicable. Evan» v. Skelton, xvi., 037.

10. Dangerous material — Negligence—Fire 
—Arts. 1054, It',,il, 1629 ('. C.J-—Defendant 
was, on 7th April, 1873, in occupation of a 
varnish factory which he had leased from the 
plaintiff, when a fire originating in the fac
tory consumed it ns well ns adjoining premises 
belonging to plaintiff, who brought action for 
damages occasioned by the fire, alleged to have 
taken place through negligence of defendant 
and his employees.—The Superior Court found 
that no fault could attach to defendant or his 
employees, and dismissed action.—The Queen’s 
Bench I Ramsay and Tessier, JJ„ dissenting i 
reversed this finding and awarded plaintiff 1 
damages and costs, holding the defendant liable 
under art. 1054. Held, affirming the judgment 
appealed from, Henry, J., dissenting, 1. ns 
to the part of the building leased to defendant, 
there was no doubt as to his responsibility, 
as he lmd failed to account for the fire ac
cording to arts. 11127, 1020 C. C.—2. As to 
the buildings of plaintiff in his own occupa
tion the defendant might be considered as a 
trespasser, on account of gross negligence In 
the use of dangerous materials and neglect of 
the most simple precautions to guard against 
the accident. Jamieson v. Steel, Cass. Dig. 
(2 ed.) 405.

17. Loss by fire — Cause of fire — Negli
gence — Civil responsibility — Legal pre
sumption — Rebuttal of — Onus of proof —- j 
Hazardous occupation Arts, IvoS, 106k, 
1071, 1626, 1627, 1029 C. C.l—To rebut the 
presumption created by art. 1020 C. C„ it is not 
necessary for the lessee to prove the exact or 
probable origin of the fire, or that it was due 
to unavoidable accident or irresistible force.
It is sufficient for him to prove that be has 
used the premises leased as a prudent admin
istrator (en bon père Je famille), and that the 
fire occurred without any fault that could be 
attributed to him. or to persons for whose 
acts he should be held responsible.—Judgment 
appealed from (Q. It. 5 Q. B. 88) affirmed, 
Strong, C.J. dissenting. Murphy v. Labbè, 
xxvii., 12G.

18. Loss by fire — Negligence — Legal pre
sumption—Rebuttal of—Onus of proof—Con- I 
struction of agreement — Covenant to return 
premises in good order—Art. 1629 C. C.J—A 
steam sawmill was totally destroyed by fire, 
during the term of the lease, whilst in the 
possession, and being occupied by the lessee. 
The lease contained a covenant by the lessees 
“ to return the mill to the lessor at the close 
of the season in ns good order as could be ex
pected considering wear and tear of the mill 
and machinery.” The lessees, in defence to 
the lessor’s action for damages, adduced evi
dence to shew that necessary and usual pre
cautions had been taken for the safety of the 
premises, a night-watchman kept there making 
regular rounds, that buckets filled with water 
were kept ready, and force-pumps provided 
for use In the event of fire, ana they submitted 
that, as the origin of the fire was mysterious 
and unknown, it should be assumed to have

occurred through natural and fortuit. n< 
causes for which they were not respmi- ,. 
It appeared, however, that the night u 
man had been absent from the part of the 
where the fire was first discovered for a 
longer tin than was necessary or usual 
the makii of his rounds, that during 1 t- 
abeence ti furnaces were left burning v 
out superintendence, that sawdust bad I••. m 
allowed to accumulate for some time in :: 
heated spot close to the furnace when- t|, 
tire was actually discovered, that on d — 
ing the fire the watchman failed to mob 
of the water buckets to quench the iin-ij.i. nt 
flames, but lost time in an attempt to t i 
additional steam pressure to start tin* i i - 
pumps before giving the alarm. llel,l. nllin. 
ing the judgment appealed from ( Q. R. 7 n.
B. fll, that the lessee had not shewn am 
ful justification for their failure to return 
mill according to the terms of the coven 
that the presumption established by art. liK.".»
C. C. against the lessees had not been rebut 
ted, and that the evidence shewed culp.ibl ■ 
negligence on the part of the lessees. \ - 
rendered them civilly responsible for the <>" 
by fire of the leased premises. Murplni v. 
Labbé (27 Can. S. C. R. 120». approved utu! 
followed. Kloek v. Lindsay; Lindsay v. 
Klock, xxviii., 453.

111. Lease of wharf to agent for us, of pro, 
ci pals—Possession by principals Contnl >f
premises.

Sec Negligence, 15.

20. Contract—Monthly or yearly tenancy— 
Lease for eleven months—Notice to quit 

See No. 2, ante.

7. Overiioldino Tenants.

21. Possession fraudulently olitn I 
Ejectment—Landlord's title — Estopyl / 
deuce.]—Where a third party, by mi i n 
Renting title obtained possession of leased pre
mises fraudulently from the tenant, it was 
Hold, that he was estopped from di-pitting 
the title of the landlord. (See 20 Ur. 
White v. Nelles, xi., 587.

22. Overholding—Verbal leas, Expiration 
—Notice to quit—Subtenancy—Posse* » by 
sub-tenant after expiry of original lease— 
Subsequent distress.] — M. verbally leased 
premise! to e tenant who rob lei
After the original tenancy expired, mi lôth 
November, 1887. the sub-tenant renia med i» 
possession and in March, 1888. receiv'd not in
to quit from M. In June, 1888, M. issued a 
distress warrant for rent due by the .o-iginal 
tenant, and the sub-tenant paid tlm amount 
claimed ns rent due, but not from herself to 
such original tenant. More than six months 
after the notice to quit was given pro. . . "lings 
were taken by M. to recover posses i of the 
premises from the sub-tenant. Held, affirm
ing the judgment appealed from (17 Dm. App. 
It. 27), Fournier, J., dissenting, that the no
tice to quit given to the sub-tenant, and the 
distress during the latter’s possession on suf- 
franee, did not work estoppel against i!u* land
lord as the tenancy had always been repudi
ated. Oilmour v. Magee, xviii., 57!).

23. Overholding tenant—Recovery of leased 
premises—Art. 1624 V- C-—Claim f use and 
occupation—Arts. 887, 888 C. C. l'.—Jsru-
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diction—if. S. Ç. art. 5977.]—An notion by I 
the lessor under arts. 887, 888 C. C. P. to re- 
rover possession of leased premises from an 
overholding tenant where a demand of $41$ is ! 
joined for their use and occupation since the 
expiration of the lease must be brought in the 
Circuit Court, the amount claimed being un
der $100. Judgment appealed from (M. L. 
It. »! <f. It. 2731 affirmed. Fournier. J., dis
senting. lilachford v. MeBain, xx., 200.

Sec Appeal. 84.

24. Contract — Liane for eleven months— 
Overholding tenant—Notice to quit.

Sec No. 2, ante.

8. Renewal of Lease.
25. Lease — Surrender — Covenant for re

newal—Option of lessor—Second term — Pos- 
ncsswn bp lessee after expiration of term— 
specific performance — Statute of Frauds.]— 
A lease for a term of years' provided that 
when the term expired any buildings or im
provements erected by the lessees should be 
valued and it should be optional with the less
ors either to pay for the same or to continue 
ilie lease for a further term of like duration. 
After the term expired the lessees remained in 
possession for some years when a new inden
ture was executed which recited the provisions 
of the original lease and, after a declaration 
that ilie lessors laid agreed to continue and 
extend the same for a further term of 14 
years from the end of the term granted there
in ,ii tlie same rent and under the like cove
nants, conditions and agreements as were ex
pressed and contained in the said recited in
denture of lease, and that the lessees had 
a (treed to accept the same, it proceeded to grant 
the further term. This last mentioned inden
ture contained no independent covenant for 
renewal. After the second term expired the 
lessees continued in possession and paid rent 
for one year when they notified the lessors of 
their intention to abandon the premises. The 
lessors refused to accept the surrender and 
after demand of further rent, and tender for 
execution of an indenture granting a further 
term, they brought suit for specific perform
ance of the agreement implied in the original 
leu'e fur renewal of the second term at their 
option. Held, affirming the judgment appeal
'll from (28 X. B. Rep. 1), Ritchie. C.J., and 
Taschereau, J., dissenting, that the lessors 
were not entitled to a decree for specific per
formance.—Per Gwynne, J., that the provision 
in the second Indenture granting a renewal 
""'hr the like covenants, conditions and agree
ments as were contained in the original lease, 
■I'll not operate to incorporate in said inden
ture the clause for renewal in said lease which 
«""ild have been expressed in an independent 
covenant.—Assuming that the renewal clause 
win incorporated in the second indenture the 
lessees could not be compelled to accept a re
newal at the option of the lessors, there being 
"o mutual agreement therefor ; if they could 
the clause would operate to make the lease 
perpetual at the will of the lessors.—The re- 

uee was Inoperative under tin- Sta
tute of Frauds which causes leases for three 
years and upwards, not in writing, to have the 
effect of estates at will only, and consequently 
there could be no second term of 14 years ex- 
JJ-Pt «y n second lease executed and signed by 
the lessors.—Per G wynne and Patterson, JJ. 
the option of the lessors could only be exer

cised in case there were no buildings to be 
valued erected during the term granted by the 
instrument containing such clause; and if the 
second indenture was subject to renewal the 
clause had no effect as there were no buildings 
erected during the second term.—Per Ritchie, 
O.J., and Taschereau, J. The occupation by 
the lessees after the terms expired must be 
held to have been under the lease and to 
signify an intention on the part of the lessees 
to accept a renewal for a further term as the 
lease provided. Sears v. City of St. John, 
xviii., 702.

20. Construction of ilnd — Luyimj out 
boundaries — Riparian rights — Possession — 
Prescription.]—Where a railway built fences 
above the water line of a non-navigable stream, 
which was stated a- the boundary of lands 
conveyed to the company, the possession of the 
strip of land left unenclosed and of the stream 
ad medium filum by the vendor and his assigns, 
after the conveyance to the company, is not 
a possession unimo domini as required for the 
acquisitive prescription of ten years under art. 
2251 C. (J., but merely an occupation as ten
ant by suffrauce upon which no such prescrip
tion could be based. Massawippi Vullcy liy. 
Co. v. Reed, xxxiii., 457.

27. Attornment in mortgage — Tenancy at 
will—Distress for arrears of interest—Land
lord's privilege.

Sec Moutuaue, 50. .

9. Tenants at Will oh by Suffuance.
28. Right of action—Prescription—Use and 

occupation of land—Booming and storing logs 
—Claim for rent Arts. I IMS. 21 SX. 22511 C. 
C. 1—The mode of proceeding given by C. S. 
L. C. c. 51. did not exclude the right to pro
ceed by ordinary action.—Persons who make 
use of riparian lands by stiff ranee of the 
owner for the purpose of (looming and storing 
logs floated in a public stream are, under art. 
1008 C. C\, considered as lessees and subject 
to all the rules concerning leases and the an
nual value of their occupation should be con
sidered the rent reserved, none having been 
fixed by the parties. The claim therefor is 
subject to the prescription of five years under 
art. 2250 C. ('., and this prescription in virtue 
of art. 2188 V. (’., is one which the tribunals 
are bound to give effect to although not plead
ed. and only set up for the first time on appeal. 
The judgment appealed from (7 Q. L. R. 28<i; 
15 R. L. 514» was varied. Brcakey v. Carter, 
Cass. l>ig. (2 ed.) 403.

29. Creation of tenancy by mortgage — At
tornment—Demise to mortgagor—Distress— 
Rent reserved—Statute of Anne—Statute of 
Frauds — Tenancy at will — Locus standi of 
third parties.

See No. 1, ante.

30. Acquisitive prescription — Possession— 
Notice of prior title.

Sec Railways, 152.

And see Lease.

LARCENY.

See Criminal Law.
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1. Accidents by Fibe, 1-4.
2. Assignments, 5-8.
3. Chattel Lease, 9.
4. Contract ; Covenants, 10-10.
5. Crown Lands, 17, 18.
0. Determination, 19-22.
7. Disturbance, 23-27.
8. Emphyteusis, 28, 29.
9. Lease for Lives, 30.

10. Renewal of Lease, 31.
11. Salk of Leased Property, 32-34.
12. Sub-lease, 35.

1. Accidents by Fire.
1. Covenant by lettuce — Reddendum 

8truction of leaned premises—Accident bp fire 
—Arts. Wo,l, 10,il, 102!) V. G'.]—By notarial 
lease the lessees covenanted to return leased 
premises at the expiration of their lease “ in 
as good order, state, &<•., as the same were at 
the commencement thereof, reasonable wear 
and tear and accidents by lire excepted.” 
Lessor alleging destruction of the leased pre
mises by lire which had been caused by negli
gence of lessees brought action for the cost of 
re-construction in good order and condition less 
the insurance. Held, affirming the judgment 
npiiealed from (.‘>1 L. ('. dur. 307; M. L. It. 
3 Q. B. 325), Ritchie, C.J., and Taschereau, 
J., dissenting, that the lessees were not respon
sible for the loss, as the tiro was accidental 
within the exception in the lease, and there
fore arts. 1053, 1027 and 1029 C. C. were not 
applicable. Frans v. Shelton, xvi., 037.

2. Dangerous material—Negligence Fire 
—Arts. JUi'i, 10,il, 102!) C. G'.J—Defendant 
was. on 7th April, 1873, in occupation of a 
varnish factory which he had leased from the 
plaintiff, when a fire originating in the fac
tory consumed it as well as adjoining premises 
belonging to plaintiff, who brought action for 
damages occasioned by the lire, alleged to have 
taken place through negligence of defendant 
and his employees.—-The Superior Court found 
that no fault could attach to defendant or his 
employees, and dismissed action.—The Queen’s 
Bench ( Ramsay and Tessier, .1.1.. dissenting) 
reversed this finding and awarded plaintiff 
damages and costs, holding the defendant liable 
under art 1054. Held, affirming the judgment 
appealed from, Ilenry. .1., dissenting, 1. As 
to the part of the building leased to defendant, 
there was no doubt as to his responsibility, 
as he had failed to account for the fire ac
cording to arts. 1027, 1029 C. C.—2. As to 
the buildings of plaintiff in his own occupa
tion the defendant might be Considered as a 
trespasser, on account of gross negligence in 
the use of dangerous materials and neglect of 
the most simple precautions to guard against 
the accident. Jamieson v. Steel, Cass. Dig. 
(2 ed.) 405.

3. Loss bp fire — Cause of fire — Negli
gence — Civil rcsponsibilitji — Legal pre
sumption — Rebuttal of — Onus of proof- - 
Hazardous occupation . 1 rts lOô.l, 100A, 
1011, 1020, 1021, 1020 C. G'.J—To rebut the 
presumption created by art. 1029 C. C., it is 
not necessary for the lessee to prove the exact
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or probable origin of the fire, or that it > 
due to unavoidable accident or irresi.M,' 
force. It is sufficient for him to prove tii.it 
he has used the premises leased as a pm i 
administrator (en bon père de famillei. . 
that the fire occurred without any fat.lt t 
could be attributed to him. or to person 
whose acts he should be held responsible. 
Judgment appealed from (Q. It. 5 Q. 11. <» 
affirmed, Strong, C. J., dissenting. .17»,,, 
v. Lubbè, xxvii., 12(i.

4. Loss by fire — Négligence — Legal in 
sumption —Rebuttal of—Onus of proof < 
struetion of agreement — Covenant to ftuni 
premises in good order- Art 102!) C. r. | \
steam sawmill was totally destroyed bv lue 
during the term of the lease, whilst in tv 
possession, and being occupied by the I.• ., 
The lease contained a covenant by the f - 
“to return 'lie mill to the lessor at the 
of the season in as good order as could lie . \ 
peeled considering wear and tear of the r 
and machinery." The lessees, in defeat • v 
the lessor's action for damages, adduced evt 
deuce to shew that necessary and usual pre
cautions had been taken for the safety of t!» 
premises, a night-watchman kept there nmk . 
regular rounds, that buckets filled with v v 
were kept ready, and force-pumps pm i 
for use in the event of lire, and they subtil ■ d 
that, as the origin of the fire was iii.V'M h>u- 
and unknown, it should be assumed 
occurred through natural and fortuitous 
causes for which they were not respunv »■ 
It appeared, however, that the night-wnMi
man had been absent from the part of ........
where the fire was first discovered for a i n. h 
longer time than was necessary or usual : r 
the making of his rounds, that during lu» 
absence the furnaces were left burning with 
out superintt udence, t hat sawdust had m ■ u 
allowed to accumulate for some tilin' in i 
heated spot close to the furnace where the 
fire was actually discovered, that on dm nvr 
ing the fire the watchman failed to make n- 
of tiie water buckets in quench the 
liantes, but lost time in an attempt to raise 
additional steam pressure to start the i• *r-• 
pumps before giving the alarm. Held, affirm 
ing the judgment appealed from (Q. It. 7 
It. 91, that (lie lessees had not shewn any law
ful justification for their failure to reimn the 
mill according to the terms of the co\ nam ; 
that the presumption established by art. I'll.".» 
C. C. against the lessees had not I.... rebut
ted, ami that the evidence shewed culpable 
negligence on the part of the les set 
rendered them civilly responsible for il» l"-< 
by lire of the leased premises. .1/»*.. *.» v. 
Lubbè (27 Can. S. C. R. 120), appro I and 
followed. Mock v. Lindsay; Liml i v. 
Klock, xxviii., 453.

2. Assignments.
5. Mortgage — Leasehold premise hriini 

of mortgage — Assignment or sub-lcir I -A 
lease of real estate for 21 years with a cove
nant for a like term or terms was i " Uitued 
by the lessee. The mortgage after i citing 
the terms of the lease, proceeded to < . . \ to 
the mortgagee the indenture and the benefit 
of all covenants and agreements Hum n. the 
leased property by description and all and 
singular the engines and boilers will'll now 
are or shall at any time hereafter !»• brought 
and placed upon or affixed to the said pre-

Dc-
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mises, all of which said engines and boilers I 
are hereby declared to be and form part of the 
said leasehold premises hereby granted and 
mortgaged or intended so to be, and form part ' 
of the term hereby granted and mortgaged;” 
the habendum of the mortgage was, “To have 
and to hold unto the said mortgagees, their 
successors and assigns, for the residue yet to 
dome and unexpired of the term of years cre
ated by the said lease less one day thereof, I 
and all renewals. &e." Held, reversing the 
judgment appealed from (2.'t Ont. App. It. 
mi-1, that tlie premises of the said mortgage 1 
above referred to contained an express assign- 
nwiit of the whole term, and the habendum. \ 
if intended to reserve a portion to the mort
gagor. was repugnant to the said premises, 
and therefore void ; that the words “ leasehold 
premises " were quite sufficient to entry the I 
whole term, the word “ premises ” not mean
ing lands or property hut referring to the re- ; 
citai which described the lease as one for a ! 
term of 21 years. Held, further, that the 
habendum did not reserve a reversion to the 
mortgagor : that the reversion of a day gen
erally without stating it to he the last day of 
tlie term is insufficient to give the instrument 
the character of a sub-lease, ,/amrson v. I,na
tion and Canadian Loan and . 1 aencu Co.. ! 
xxvli.. 435.

•i. A/alignment of leone — Mortgage — Dix- ' 
charge— Abandonment of aeoutitg. | — The 
mortgagee of a lease may relieve himself from 
liability to the lessor on the assignment by 
way of a mortgage with the latter's consent, 
by releasing his debt and re-conveying the 
security. (20 Ont. App. It. 11(1 affirmed)
■I a hi inton v. Loudon and Canadian Loan and 
Agency Co., xxx„ 14.

7. Assignment by lessee—Covenant in least 
—Forfeiture —■ Company—Shareholder—Per
sonal liability.]—A lease to a joint stock com
pany provided that in case the lessee should 
assign for the benefit of creditors six months' 
rent should immediately became due and the 
lease should be forfeited and void. The two 
lessors were principal shareholders in the 
company and while the lease was in force one 
of ili. in. at a meeting of the directors moved. | 
mid the other seconded, that a by-law be , 
passed authorizing the company to make an '

ment v\ hich it as afterwards done, the 
lessors executing the assignment as creditors ! 
assenting thereto. Ilehl, reversing the* judg 
WM of the Court of Appeal (1 Ont. !.. It. 
17-1. that the lessors and the company were 
•listinn legal persons and the individual in
terests of the former wore not affected bv the 
nlmvo jo-lion. Salomon v. Salomon <(• Co. 
f11 S'.»71 A. (’. 22) followed. Quarr. Was 
n covenant by the company to supply steam 
mid power to its sub-tenants anything more 
1,1:111 i iiersonnl covenant by the company or 
jvoiild it_ on surrender of the original lease 
une hound the lessor and a purchaser from 
ban for the fee? Soper v. Littlejohn, xxxi.,

Fee Landlord and Tenant. 3.

Transfer of lease—'Emphyteusis—Alien
ation fur rent—Hail à Ungues années—Droit 
mobilier -Cumulative demand — Incompatible 
pleadii ’h - Réintégra nde — Dénonciation de 
nouvel auvre.

Sec Acr .in, 120.

3. Chattel Lease.

9. Lease of chattels — Property, real and 
personal—Immoveables by destination Move
ables incorporated with freehold - Severance 
from natty— Contract—Resolutory condition 
—Conditional sale — IIapothecary creditor— 
t^ngnid vendor—Arts. 379, 3017. 3083. 3085,

Sec Contract, 00.

4. Contract ; Covenants.

10. 7lire of tug — Conditions — Repairs— 
Xcgligenre — Compensation.] -The company 
chartered the lug “Heaver" from Iv. by writ
ten __ contract, dated at Quebec. 22nd May,
180.1, in the words following : "It is agr....I
between the undersigned that Mr. lxaine 
charters the tug Heaver for not less than one 
month from date, at forty-live dollars per day 
of twenty-four hours. If kept longer than a 
month the rate of forty dollars per day. Mr. 
Kaino to furnish tug. crew, provisions, oil, 
&e., and everything necessary, except coal and 
pilots above Montreal. The tug to leave here 
to-morrow morning’s tide, the tug to In* dis
charged in Quebec." The company took pos
session of the tug ; put her in charge of their 
pilot. (who assumed the control, employment 
and navigation of the vessel i. and used the 
tug for their purposes until 8th July. 18!II, 
when, while still in their possession, the pilot 
took her. in the daytime, into waters at the 
foot of the Cornwall rapids, in the Hiver St. 
Lawrence, where she struck against some sub
merged hard substance and sunk. She was 
raised a few days afterwards, towed to port 
and placed in dock for repairs at Montreal. 
The orders were to make the necessary re
pairs to put tlie vessel in the same condition 
as she was immediately before the accident, 
and on 30th July. K. was notified that the 
repairs were completed, that the tug would 
he put out of dock the following day. and lie 
was requested to receive tin* tug at Montreal. 
K. answered that tin* discharge was to be 
made at Quebec, that she was not in as good 
condition as when leased, and requested the 
company to join in a survey, which, however, 
they declined to do. The survey was made 
b.v a naval architect, who reported that, in ad
dition to the repairs already made, it would 
cost $2,404.90 to restore the vessel to the same 
condition as when leased to the company. On 
1st August, K. took possession of the tug. un
der protest, and brought the notion for the 

, amount of this estimate, in addition to tlie 
I rent accrued with fees for survey and protest.
1 Tlie company admitted tlie rent due. and ten

dered that portion of the claim into court.
; The Superior Court rendered judgment for 

the amount of the tender, dismissing the ac
tion ns to the remainder of the claim, on the 
ground that K. had been sufficiently compen
sated by the repairs which had I teen made* bv 
• he charterers. The Courts of Review and 
Queen’s Reneli increased tlie verdict to the 
full sum claimed. $4.!)00.!M>, by adding the 
amount of the surveyor's estimate and the fees. 
—•On appeal. Held, that the contract between 
the parties was a contract of lease ; that tlie 
taking of the vessel, in the daytime, into tlie 
waters where site struck was primé) facie evi
dence of négligente on the part of the com
pany, and that ns the company did not adduce 
evidence sufficient to rebut the presumption
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of fault existing against them, they were re
sponsible, under the Civil Code of Lower Can
ada, for the damages caused to the vessel dur
ing the time it was controlled and used by 
them. Held, further, that the proper estimate 
of damages under the circumstances, is the 
cost of the repairs which should be assumed 
to be the measure of the depreciation in value 
occasioned by the accident, and that no sub
stantial error arose from regarding the condi
tion and value of the vessel at the commence
ment of the lease as that in which she ought 
to have been discharged.—Girouard, J., dis
sented, and was of opinion that the Superior 
Court judgment should be restored. Collins 
Huy Rafting Co. v. Kaine, xxix., 247.

11. Mining rights—License to work mines 
—Construction of deed—8 Anne c. Il/, s. 1—

Sec Mines and Minerals, 3.

12. Attornment by mortgagor—Demme by 
mortgagee — Colourable process — Statute of 
Anne—Distress for rent—Statute of Frauds 
—Lot us standi of third parties.

See Landlord and Tenant, 1.

13. Lease for lives—Renewal—Insertion of 
new life—Evidence—Counterpart of lease— 
Custody—Duration of life—Presumption.

See No. 31, infra.

14. Lease for II months — Monthly or 
yearly tenancy—Overholding.

See Landlord and Tenant, 2.

15. Transfer of lease—Alienation for rent 
—Emphyteusis Hail à rente—Hail à longues 
années—Droit mobilier—Cumulative demand 
— Incompatible pleadings — Réintégrandc~— 
Dénonciation de nouvel iruvre—Arts. âl>7, .172,
i.m c. c.—Arts. nu, m <m, hull war, r.
P. Q.

See Action, 120.

10. Assignment by insolvent lesser—Forfei
ture—Shareholder in company—Personal lia-

Sec No. 7, ante.

5. Crown Lands.

17. Dominion license to cut timber — Dis
puted territory—Implied covenant—Warranty 
of title—Quiet enjoyment.

See Crown, 92.

18. Staking mineral claims—Placer mining 
—Hydraulic concessions—Annulment of prior 
Icasr—Volunteer plaintiff—Right of action— 
Htutus of adverse claimants—Trespass.

See Mines and Minerals, 14.

And sco Crown, Nos. 77-108.

0. Determination.

19. Mines and minerals — Lease of mining 
areas—Rental agreement—Payment of rent— 
Forfeiture — R. S. A’. S. (.7 ser.) c. 7 — .12 
Viet. <■. id (N.S. • 1 — Hy K. S. N. S. (5 ser.) 
c. 7, the lessee of mining areas in Nova Scotia 
was obliged to perform a certain amount of

work thereon each year on pain of forfeemv 
of his lease, which, however, could on I, ! 
effected through certain formalities. 1L ,,n 
amendment in 1889 ( 52 Viet. e. 231, the I. 
is permitted to pay in advance an .annual 
rental in lieu of work, and by s.-s. (, i. ihe 
owner of any leased area may, by duplicate 
agreement in writing with the Commis-nm • i 
of Mines, avail himself of the provision- «I 
such annual payment, and " such adv.m e 
payment shall be construed to commence i m 
the nearest recurring anniversary of the date 
of the lease.” lty s. 7 all leases are to <•<•: 
tain the provisions of the Act respecting pay
ment of rental, and its refund in certain c.-im-. 
and by s. 8 said s. 7 was to come into force 
in two months after the passing of the Act. 
Before the Act. of 1889 was passed a lea<e 
was issued to E. dated 10th June, 1889, It 
twenty-one years from 21st May, 1889. t hi 
1st June, 1891, a rental agreement under the 
amending Act was executed, under which E. 
paid the rent for his mining areas for throe 
years, the last payment being in May. lMt:i. 
On 22nd May, 1894, the commissioner dn-iar 
etl the lease forfeited for non-payment of rent 
for the following year, and issued a prospect 
ing license to T. for the same areas. E. ten
dered the year's rent on 9th June, 1894. and 
an action was afterwards taken by the Attor
ney-General, on relation of E. to set aside 
said license as having been illegally and ini- 
providently granted. Held, affirming the 
judgment appealed from, that the phrase 
“nearest recurring anniversary of the date of 
the lease ” in s.-s. (c) of s. 1. Act of 1889. is 
equivalent to “ next or next ensuing miniver 
sary,” and the lease being dated on 10th .lime, 
no rent for 1894 was due on 22nd May ..f 
that year, at which date the lease was de
clared forfeited, and E.’s tender on 9th June 
was in time. Attorney-General v. Sheraton 
(28 N. S. llep. 492) approved and followed. 
Held, further, that though the amending Act 
provided for forfeiture without prior formali
ties of a lease in case of non-payment of rent, 
such provision did not apply to leases existing 
when the Act was passed in cases where the 
holders executed the agreement to pay rein 
thereunder in lieu of work. The forfeiture 
of E.’s lease was, therefore, void for want of 
formalities prescribed by the original Act, 
Temple v. Attorney-General of Nova - 
xxvii., 355.

20. Mining rights—Covenants—Payment of 
rent — Quality and quantity of ore found 
Right of lessee to determine lease.

See Mines and Minerals, 4.

21. Sub-tenant — Overholding — Active to 
quit— Subsequent distress.

See Landlord and Tenant, 22.

22. Lease for lives—Renewal—Insertion of 
new life — Duration of life — R" >'<HI °f 
leased premises.

See No. 31, infra.

7. Distvrbance.

23. Operation of telegraph system Lessor 
and lessee—Arts. I til 2, I (I I IMS <
turbance of lessee's use—Reduction rent—
Trespass—Trouble de droit.]—By 1 ....nient
with the Montreal Telegraph Co., tie <1. X 
W. Telegraph Comi ny undertook for J'
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years, from 1st July, 1881, to work, manage 
and operate the system of telegraph lines 
owned and operated by the Montreal Telegraph 
Co., including telegraph lines erected along 
the S. E. Railway and other railways, and to 
pay the Montreal Telegraph Co. quarterly 
during the arrangement a sum equal to a 
dividend at 8 per cent, upon the capital of 
the Montreal Telegraph Co. ($2,000,000), with 
the further yearly sum of $5,000 to meet office 
expenses.—The G. N. W. Telegraph Company 
brought action for troubles in their enjoyment 
of the system of telegraph lines by the C. P. 
Railway Company winch had constructed and 
were operating lines of telegraph along the S.
E. Railway and other railways in contraven
tion of the agreements may by such railways 
with the Montreal Telegraph Co. The <1. X. 
W. Telegraph Company claimed a reduction 
of rent and damages under the articles of the 
Code of Civil Procedure relating to lessors and 
lessees, and arts. 1612 < / seq, C. ('. II'hi, af
firming the judgment appealed, from (M. L. R.
(i <). 1$. 257), and adopting the reasons for 
judgment of Wurtele, .1., in the Superior 
Court (M. L. R. ti S. C. 1)4), that the alleged 
interference by the C. P. Railway Company 
was a mere trespass which did not constitute 
a trouble de droit and did not authorize an 
action for a reduction of rent under arts. 1616 
and 1618 C. C. Held, also, per Strong. Four
nier. Taschereau and Patterson, J.T., adopt
ing the view of the merits taken by Dorion,
I MM. i. B «; u it 288), that the O. N. 
W. Telegraph Company by the agreement 
having assumed all risk of diminished income 
iu ill-- working of the telegraph lines trans
ferred to them and having entered into the 
agreement after the C. 1’. Railway Company 
had obtained authority from Parliament to 
establish telegraph lines for the transmission 
of messages for the public, the action should 
be dismissed. Great North-Western Tele
graph Co. v. Montreal Telegraph Co., xx., 170.

24. Conditions of lease — Construction of 
deni Eviction.]—Where a written lease of 
lands provides for the payment of indemnity 
to tin- lessees in case they should he dispos
sessed by the lessor before the expiration of 
the term of the lease, the lessees are entitled 
to claim the indemnity upon being so dispos- j 
si-sse.l although the eviction may be for cause, 
inasmuch as the lessor could not, under the I 
lease, dispossess the lessee except for breach 
of the conditions therein mentioned. Tin 
V«mi v. Poirier, xxx.. 36.

2.1. Pew-holdcr’s rights — Disturbance in 
possession — Action for tort — Measure of 
damages.

See Action, 41.

2'i. i 'instruction of deed — Entry to repair l
luh nt to deprive tenant of benefit — Nus- 

pcnmon of rent.
*V< Landlord and Tenant, 12.

-<■ _ Covenant for quiet enjoyment—Sale of 
l)r"1"'1 ' Determination of lease—Misrepre
sentation.

See No. 33, infra.

8. Emphyteusis.
„ t ",phyteusis — Alienation — Petitory 
action— Damages—Right of action.] — The -
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plaintiff had leased lands for 099 years and 
brought a petitory action to recover them 
from a third party in adverse occupation. A 
demand was also made for damages alleged to 
have been caused to certain of the leased 
lands by the defendant. On question raised 
as to the plaintiffs’ right of action to recover 
the lands and for the damages, it was Jhid. 
affirming tie- judgment appealed from, that 
the lease amounted to an emphyteutic lease 
assigning the domaine utile, reserving, how
ever. the domaine direct, and. consequently, 
the plaintiffs hud the right of bringing the 
action an gititoirc which fies in the party hav
ing the legal estate, although the right of ac
tion for the damages, if any, sustained would 
belong to the lessees. Mussawippi l"alley Ry. 
Co. v. Reed, xxxiii., 457.

29. Transfer of lease—Emphyteusis—.4Iic«- 
ation for rent—Rail à longues années—Droit 
tnobilicr—( 'urn illative demand — /neompatible 
pleadings - Iteintegrande — Dénonciation de 
nouvel ouvre.] — An instrument by which 
lands were leased for sixteen years at an an
nual rental, subject to renewal for a further 
term of twelve years, provided for the con
struction of certain buildings and improve
ments by the lessee upon the leased premises, 
and hypothecated these contemplated amelior- 

! ations to secure payment of rent and perform
ance of the obligations of the lessee. The 
leased premises were transferred by the lessee 
by deed of sale and, on disturbance, an action 
with both petitory and possessory conclusions 
was brought by the transferee against an al
leged trespasser, who pleaded title and pos
session in himself without taking objection 
to its cumulative form. Held, affirming the 
judgment appealed from, that under the cir
cumstances the action should be treated as 
petitory only ; that the contract under the 

, instrument described was neither emphyteusis 
nor a bail " rentt (lease in perpetuity), but 
merely an ordinary contract of lease" which 
did not convey a title to the land nor real 
rights sufficient to confer upon the transferee 
the right gf instituting a petitory action in 
his own name, field, also, that the transfer 
by tin* deed of sale of such leased premises 
would not support the petitory action, as the 
lessee could not convey proprietary rights 
which he did not himself possess. Price v. 
LcUlond, xxx., 539.

9. Lease for Lives.
30. Lease for lives—Renetral- I nsertion of 

new life-Eridenee—Counterpart of lease— 
Custody—Duration of life—Presumption.

Sec No. 31, infra.

10. Renewal of Lease.
31. Lease for lives—Renewal—Insertion of 

new life■—Eridenee of insertion—Counterpart 
of lease—Custody of—Duration of life—Pre
sumption.]- In 1805. F. demised premises to 
('.. to hold for the lives of the lessee, his bro
ther and his wife, “ and renewable forever.” 
The lessee covenanted that on the fall of any 
of said lives he would, within twelve months, 
insert a new life and pay a renewal fine, 
otherwise the right of renewal of the life 
fallen should be forfeited, and if any question 
should arise it would be incumbent on the one
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Interested in the premises to prove the person 
on whose death the term was made terminable 
to be alive, or in default such person would 
be presumed to be dead. In 1884 a purchaser 
from the assignees of the reversion entered 
into possession, and in 18i)0 an action was 
brought by persons claiming through the lessee 
to recover possession, and for an account of 
menue profits. On the trial a counterpart of 
the lease, found among the papers of the de
visee of the lessor, was received in evidence, 
upon which was an indorsement dated in 1852, 
and signed by such devisee, by which a new 
life was inserted in place of one of the original 
lives, and receipt of the renewal fine was 
acknowledged. Held, allinning l lie decision 
appealed from (20 N. S. ltep. 410», that the 
words “ renewable forever,” in the habendum, 
taken in conjunction with the lessee's cove
nant to pa) a line for inserting a nexv life in 
place of any that should fall, conferred a 
right to renewal in perpetuity notwithstanding 
there was no covenant by the lessor so to re
new; that the indorsement was an operative 
instrument, though found in possession «if the 
owner of the reversion, or at all events it was 
an admission by their predecessor in title 
binding on defendants and entitled plaintiffs 
to a renewal for a new life so inserted, but 
the right to further renewal was gone, exact 
compliance with the requirements of the lease 
in the payment of the fines being essential and 
the evidence having shewn that the original 
lessee was dead, and the proper assumption 
being that his brother, the third life, who was 
a married man in ISO."., was also dead in 1884, 
even if tin- lease itself had not provided that 
death, would lie presumed in default of proof 
to the contrary. Held, per (iwynne, .1.. dis
senting, that the term granted was for the 
joint, lives of the three persons named, and 
ceased upon the falling of any one life with
out renewal as provided; and the fines not 
having been paid on the death of the lessee 
and Ins brother, there was a forfeiture which 
entitled defendants to enter.—The person in 
possession pleaded that he was a purchaser 
for value without notice and entitled to the 
benefit of the Registry Act, K. S. X. S. (5 
ser.) c. 84. Held, that the memorandum in
dorsed on the lease was not a deed within s. 
18 of the Act, nor a lease within s. 20; that 
if a speculative purchaser having just such 
an estate as his conveyance gave him. the 
person in possession would not be within the 
protection of the Act; and that there was 
siillicient evidence of notice.—Semble, that s. 
25 of the Nova Scotia Act, R. S. X. S. (.1 
Sir.) c. 84 applies only to leases for years. 
Clinch v. remette, xxiv., 385.

11. Salk of Leased Property.

32. Vendor and purchaser—Hale of leaned 
premises Term hintion of liane — Damages— 
Art. 1663 C. #'.]—The Queen's Pencil (Q. it. 
7 Q. B. 21)3), reversed the decision of the 
trial court, and held that the purchaser of 
real estate to be delivered forthwith could 
not require the vendor to eject the tenants, 
the existence of lenses being no impediment 
to immediate delivery of the premises sold, 
and every sale being subject to existing leases 
up to the time of the expiration of tin* cur
rent. term, and further, that if the purchaser 
refused to carry out the agreement for sale 
on the ground of the existence of such leases,
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he could not have the sale set aside (r«.in 
Uéc), with damages against the vend..
On appeal, the Supreme Court of Canada 
firmed the judgment appealed from for tin- 
sons stated in the court below and dismi - I 
the appeal with costs. Alley v. Cunuilu I ,/. 
Asnur. Co., xxviii., 008.

33. Provision for termination Sal ,i 
premise» — Parol agreement — Mi»repr<>■ , 
tation — Quiet enjoyment.]—A least of i :». 
mises used as a factory contained this ,.i 
sion "Provided that the event of IIi<> . -,,r 
disposing of the factory the lessees will
cate the premises, if necessary, on six .....ni -
notice.” Held, reversing the judgment 
pealed from (20 O. It. 78), ami that m ihe 
trial (20 <). It. 75), that a parol agi«.
for the sal.' of the premises, though 1 
forceable under the Statute of Fra mis. u a 
" disposition ” of the same under said pm 
vision entitling the lessor to give the n,,i 
to vacate. Held, further, that the lessor ,v 
ing, in good faith, represented that he bad - ! I 
the property, with reasonable grounds I'm- be
lieving so, there was no fraudulent misn i r 
saltation entitling the lessee to damages 
if no sale within the meaning of the provi-im 
had actually been made, nor was then- am 
eviction or disturbance constituting a bn.nii 
of the covenant for quiet enjoyment. 
hern v. Hold Medal Furniture Mfg. c>,. \xx.

34. Rights of lessee — Mortgage 
closure — Hale of mortgaged premises.

Hec Mortuacie, 27.

12. Sub lease.

35. Mortgage of leased premises Term»
of deed — Assignment or sub-lease.

Hec No. 5, ante.

LEGACY.

Sec Will.

LEGAL MAXIMS.

1. Res magis valcat guam pi rent Ap
plication — Verba fortius aevipiuiitnr ■mitre 
proferentem — Patent ambiguity.] The in
tention of the parties to a deed is paramount, 
and must govern regardless of consi. ■. p-
Res magis valent guam pereat is m a rule 
to aid in arriving at the Intention, and does 
not authorize the court to override ii Where 
there is an ambiguity on the face . i a deed 
incapable of being explained b)
deuce the maxim verba fori ins a giiiiitur 
contra proferentem cannot be app ■ i in fa
vour of ^either party, liarthel \. Scot tes,

2. “ Locus régit actum " — Lee domicilii 
— Lex rei si tie — Holograph trill executed 
abroad Form of will. I In 180 1 G R.. 
a merchant, then and at the time oi dis death 
domiciled in the City of Quebec, v.hilst tem
porarily in the City of New York, made the 
following will in accordance with l!- law re
lating to holograph wills in Lower Canada:
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MI hereby will and bequeath all my property, | 
assets or means of any kind, to my brother 
Frank, who will use one-half of them for pro- : 
testant charities in Quebec and Carluke, say ! 
the Protestant Hospital Home, French-Can- 
adiau Mission, and amongst poor relatives as 
he may judge best, the other half to himself 
and for bis own use. excepting £2.<mni, which lie 
will send to Miss Mary Frame, Overton Farm.”
A. It. and others, heirs-at-law of the testator, 
brought action to have the will declared in
valid. Taschereau. .1., dissenting, that
the will was valid. Held, further Fournier 
and Taschereau J.J., dissenting, that the rule 
heiix regit deliihi was not in the Province of 
Quebec, before the Code, nor since under the 
Code itself (art. 7), imperative, but permis * 
six. only. IIrid, also, Taschereau. J„ dis
senting. that the will was valid even il1 the 
rule locus regit actum did apply, because it 
sufficiently appeared from the evidence that 
by the law of the State of New York the will 
would be considered good as to moveables 
wherever situated, having been executed ac
cording to the law of the testator's domicile, 
and good as to immoveables in the Province 
of Quebec, having been executed according to 
the law of the situation of those immoveables. 
KllXS V. ItOSS, xxv., ,'{07.

3. “ The King can do no xrrong.”
See Railways, 100.

4. " Falsa demount ratio non nocet."
See Insurance, Fire, 77.

5. "AHo utere tuo ut alicno nr I ad ax.”
See Negligence, 3.

ti. ” Part ii x sequitur rentrent.”
Sec Chattel Mortgage, 1(1.

7. ” Volenti non fit injuria ” — Reaxon able 
care Breach of duty — Rixk voluntarily 
incurred — Segligcncc.

See Negligence, 5 and 130.

8. Omnia prwaumuntur contra spoliatorem 
—/v rid vn re— Pith u hi pt ion x.

See Evidence, 103.

9. He minitnin non curat 1er.
see Canada Temperance Act, 0.

19. Verba fortiux accipiuntur contra pro
ferentem.

Sec Municipal Corporation, 138.

11. Sic utcrc tuo ut alienum non la'dax.
Sec Nuisance, 3.

12. Qui jure xuo utitur ncmincm Urdit.
See Nuisance, 3.

13. In jure non remota canna ned proximo 
tpectatur.

Sec Carriers, 16.

14. Ciijua dare cjus cut dinponcrc.
See Composition and Discharge.

15. I aienti non fit injuria.
Sr,- Master and Servant, 12.

b'. / ' rescindant et le rcxcixHoirc sont ae- ! 
cumulables.

Sec Opposition, 11. 
s. c. D.—25

17. Usurpateur n'acquiert que pied à pied,
Sec Arbitrations, 18.

18. Verba chartaruin fortiux accipiuntur 
contra proferentem.

See Insurance, Accident, 4.

10. Xcmo plus juris trims ferre protest 
quum ipse hubet.

Sec Insurance, Fire, 33.

20. ” Sic utcrc tuo ut alienum non hrdas,”
See Irrigation.

21. “ Ignorantia juris non excusât.”
See Title to Land, 30.

22. Volenti nun fit injuria.
See Negligence, 47.

23. “ Qui sentit eommodum sent ire debit ct

See Drainage, 7.

24. ” Respondeat superior.”
Sec Principal and Agent, 32.

LEGAL TENDER.
Controverted election — Preliminary objec

tions — Deposit of security R. S. Ç. c. !). *. 
H {f.) I—The preliminary objection was that 
the security and deposit receipt were illegal 
and void, the receipt being :—” That the se
curity required by law bad been given un be
half of the petitioners by a sum of $1.000 
in a Dominion note, to wit. a bank note for 
$1,000 (Dominion of Canada i bearing the 
number 2014. deposited in our hands by tin* 
said petitioners. Constituting a legal tender 
under the statute of the Dominion of Canada 
now in force.” The deposit was in fact a Do
minion note of $1,H00. Held, affirming the 
judgment np|M>uled from, that the deposit and 
receipt complied sufficiently with s, 0 if) 
of the Dominion Controverted Elections Act. 
Argenteuil Flection Case, Christie v. Mor
rison, xx., 1U4.

LEGISLATION.
1. Revenue — Customs duties — Imported 

goods Importation into Canada - Tariff 
• 1 et — Construction - Retrospect ire leqixln- 
tion R. s. C. ,L>- .-,7 «(■ ÔH Viet. c. .IS 
(/).)—Ô8 d 5!l Viet. e. t.l (/>. I | lty 57 Ac 
58 Viet. c. 33, s. 4, duties are to be levied 
upon certain specified goods " when such goods 
are imported into Canada.” Held, reversing 
the judgment appealed from(3 Ex. C. 1(. 177), 
King and Gironard. .1.1.. dissenting, that the 
importation as defined by s. 13H of the Cus
toms Act t R. S. C. c. 32 i. is not complete until 
the vessel containing the goods arrives at the 
port at which they are to be landed.—Section 
4 of the Tariff Act, 1 Si»5 (58 Ac 51» Viet. >. 
231, provided that " this Act shall be held 
to have come into force on the 3rd of May 
in the present year. 181)5.” It was not as*- 
sented to until July. Held, reversing 5 Ex. 
C. R. 177, that goods imported into Canada 
on May 4th. 181)5. were subject to duty un
der said Act. The Queen v. Canada Sugar 
Refining Co., xxvii.. 35)5.

I Affirmed by Privy Council (181)8) A. C.
735.]
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2. Constitutional law — British North Am
erica Act, xs. 65, 02—Act respecting the exe
cutive administration of the lairs of the pro
vince — Provincial penal legislation.]—The 
local legislatures have the right ami power 
to impose punishments by fine and imprison
ment as sanctions for laws which they have 
power to enact. It. X. A. Act, s. 1)2, s.-s. 
15. Attorney-General of Canada v. Attorney- 
General of Ontario, xxiii., 458.

It. Poicer*1o repeal prêtions Arts — Bights 
in relation to education — Manitoln^l'/insti
tutional Act — Appeal from Art or decision.

Sec Constitutional Law, (JO.

4. Powers — Sale of liguor — Prohibit ion 
—53 Viet. c. 56, m. IS (0. )- 54 Viet. c. .jti 
(O. ►—Local option.

Sec Constitutional Law, 45.

5. Powers — Prohibitory laws — Sale of
liguor — Local option — Canada Temperance 
Act. e

Sec Constitutional Law, 4(5.

(1. Constitutional law — Powers of ex<eu 
tire counedlorn “ Letter of credit ”—Rati- 
fication by Legislature — Obligations binding 
on the province — Discretion of Governmi nt 
as to expenditures — Petition of right -Ne
gotiable instrument — " Bills of Exchange 
Act, mo"—"The Bank Act," B. S. C. c. 
Ut).

See Constitutional Law, 2(1.

7. Constitutional law — Marital rights — 
Married woman ■— Separate estate — <luris- 
die/ion of North-West Territories Legislature 
—Statute, interpretation of — JfO l ief. c. 7. 
s. 3, and amendments — B. S. C. c. 50—.V. 
II. Ter. Ord. No. Hi of I860.

Sec Constitutional Law, 7(5.

8. Canadian waters — Property in beds — 
Public harbours — Erections in navigable 
waters — Interference \cith navigation — 
Bights of fishing ‘— Power to grant — Rip
arian' proprietors — Great lakes and navi
gable rivers—Operation -of Magna Charta — 
Provincial legislation — B. S. O. (1887) c. 
2!j, s. .'il—55 I ict. c. JO. ss. 5 to 13, III and 31 
(U.)—B. S. Q. arts. 1375 to 1378.

See Constitutional Law, 5.

9. Péremption d’instance — Bctrospcctive 
legislation Arts. 1 »l- 27II C. P. ().—Art. 
454 C. C. P.

See Limitation of Actions, 13.

10. Government of Yukon Territory—Leg
islative jurisdiction of Governor-in-Couneil — 
Speciul appellate tribunal.

Sec Constitutional Law, 79.

LEGISLATURES, PRIVILEGES OF.

Sec Breach of Privilege.

LESSOR AND LESSEE.

1. Crown lands — Arbitration and award 
—Use and occupation—Action for possession

— Condition precedent.] — The appeal w.n 
from a decision of the Court of Apimnl 
Ontario affirming the judgment of the <ju. 
Bench Division, which Imd dismissed the 
pedant's action. The Algoma Trading Cm, 
puny, one of the appellants and plaint, 
leased certain Crown lands to the resp,,i 
Shea, the lease containing a covenant 
Shea not to r« move gravel or sand 
premises. Shea afterwards ascertained that 
patent for the land had been issued c 

, company, and applied to the Crown I. 
Department for a patent thereof to him 
and also sold gravel off the premises to 
Canadian Pacific Railway Company. 1 
Algoma Trading Company then pressed 

4 claim they had previously made to the depot 
nient and the Commissioner of Crown !.. 
ruled that it should issue to them on p.-i\u 
to Shea for his improvements. Shea refit' _ 
to agree to any terms of Compensation . 
company served him with a notice of ath, 1 
lion, and an award was eventually n 
which watt not taken up as Shea refused to 
Iris share of the arbitrators’ fees. Tim \ 
gonm Trading Company having assigned 1 
patent to the plaintiff Boulton, an action \\,t> 
brought by him and the company ana 
Shea claiming arrears of rent, payment mr 
use and occupation, damages for bren< 1, 
the covenant not to remove gravel ami de
livery of possession.—The Supreme f,, 
Gwynne, J., dissenting, affirmed the d, •i,,n 
of the Court of Appeal that plaintiffs , , 1, 
not in a position to bring the action until 
Shea had been paid for his improvements. 
Boulton v. Shea, xxii., 742.

2. Water lots—Filling in—"* Buildings and 
erections " — " Improvements.” \ — The • -sur 
of a water lot who had made crib-work t 
filled it in with earth to the level of adjoin; - 
dry lands, and thereby made the property u.ui 
able for the construction of shells and « ire- 
houses, claimed compensation for the work so 
done under a proviso in the lease by the -sor 
to pay for "buildings and erections" up ilm 
leased premises ut the end of the term. II>Id, 
affirming the judgment of the ( 'Mil l of \pp> 1 
that the crib work and earth-filling w not 
"buildings and erections” within the mean
ing of the proviso. Adamson v. Bogus, \xvi„ 
159.

3. Emphyteutic lease — Domaine div-l —
Domaine utile — Bight of action. | ! v !•—
sor brought fiction to recover leased Itiiitl* 
from a third party in occupation and a - for 
damages. Held, that he had a j-mh the 
petitory conclusions as holder of tin legal 
estate although he could not recover th< un 
ages the right of action for which aerriiwl 
only to the lessees as owners of the -/■ '■mini 
utile (beneficial estate 1. Semble, thaï, if ne
cessary, the lessees might have been mIIowiiI 
to be added ns parties, plaintiffs in i 1 
tion, in order to recover any dama- win li
might have been sustained, if there I .....
any satisfactory proof that damages >1 h"1 
caused through the fault of the dei'emlniit. 
Moxxawippi I alley By. Co. v. B< ■ \ssiii.. 
457.

LETTING AND HIRING.

See Landlord and Tenant—Leasi I.essob 
and Lessee.
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LEX DOMICILII.
Will, form of — Holograph will executed 

abroad — Quebec Viril Code, art. 7—Locus 
rt'ijil actum — Lex rei sitœ.

See Will,'40.

LEX FORI.
1. Contract — Lex loci — Lex fori—Fire 

insurance — Principal and agent — Payment 
of premium — Interim receipt — Repudiation 
uj acts of sub-agent.

Sec Insurance, Fire, 1.

2. Customs duties — Lex loci — Interest 
in duties improperly levied — Mistake of 
bur - Repetition - Presumption of good 
faith — Arts. 10)7, 10)1) V. V.

Sec Customs Duties, 5.

LEX LOCI.

1. Contract — Lex loci — Lex fori — Fire 
insurance — Principal and agent — Interim 
receipt Repudiation of acts of sub-agent.

Sec Insurance, Fire, 1.

2. Customs duties — Lex fori — Interest 
on duties improperly levied — Mistake of law

Repetition — Presumption of good faith—• 
Arts. 10)7, 10)9 V. V.

Sec Customs Duties, 5.

LEX REI SITAE.
1. Irtion — Jurisdiction to entertain — 

Mortgage of foreign lands — Action to set 
aside - Secret trust.]—A Canadian court 
cannot entertain nn action to set aside ;i mort
gage mi foreign lands on the ground that it 
was taken in pursuance of a fraudulent 
scheme to defraud creditors of the original 
"«'tier through whom the mortgagee claimed 
title, it not being alleged in the action, and 
the court not being able to assume, that the 
law uf the foreign country in which the lands 
were situate corresponded to the statutory 
law of the province in which the action was 
brought. Hums v. Davidson <21 Ü. It. 547) 
approved and followed. Judgment appealed 
from i'..’;; Out. App. It. Dl reversed. Purdom 
v. /‘(in;/ »t- Co., xxvi., 412.

r 1 "I'm of will — Holograph will executed 
abroad 1 rt. 7 ('. C. locus régit» actum—Lex
domicilii.

Sec Will, 40.

LIBEL.
1- Ti lt graph message — Liability of com-.

Special damages — Evidence — F.x- 
damages — .Veto trial. |—The déclara- 

>iyi iiIIi l-miI : 1. That plaintiffs were wlmle- 
‘ ;n : retail merchants at Halifax. That 

tae emupany wrongfully, falsely and mali- 
cmusly- h y their telegraph lines, transmitted, 

dished from their office at Hall- 
tax tn their office in St. John, and there 

.catfj.-ii i , iM. printed, copied, circulated amt 
published the false and defamatory message

774

following :—" John Silver & Co., wholesale 
clothiers, of Grenville street, have failed ; lia
bilities heavy." 2. That same message was 
caused also to be published in other parts of 
the Dominion. 3. That the company agreed 
with tlie proprietor or publisher of the St. 
John "Daily Telegraph" newspaper, and en
tered into an arrangement with him, whereby 
the company was to collect and transmit, by 
their telegraph lines, news dispatches to said 
newspaper from time to time; that the pub
lisher should pay for all such messages, and 
publish them in his newspaper, and that in 
pursuance of said agreement the company 
wrongfully, maliciously, and by means of said 
telegraph, transmitted, sent and published 
from their office in Halifax to their office in 
Sr. John and there falsely and maliciously 
caused to lie written, printed, copied, circu
lated and published the above message, where
by many customers who had heretofore dealt 
with plaintiff’s ceased to do so, and their credit 
and business standing and reputation were 
thereby greatly damaged. It was proved that 
the telegram published in the morning paper 
was corrected in the evening edition : that tin- 
publisher’s agreement was with one Snyder, 
an officer of the company, to furnish him news 
at so much for every hundred words, but that 
lie only paid for such as he used. The ori
ginal dispute It was not produced. The only 
evidence as to damage was of two witnesses, 
that by reason of the publication they ceased 
to do business with the plaintiffs as they had 
previously been accustomed to" do. This evi
dence was objected to, but was received. Tin- 
dealings of these witnesses with plaintiffs con
sisted in selling their exchange and sometimes 
discounting their notes. A motion for non
suit was refused, and the jury rendered a 
verdict for the plaintiffs with .$7,000 dam
ages. /MJ. reversing the judgment appealed 
from (2 Russ. & Geld. 17), Taschereau and 
Gwynne, JJ„ dissenting. 1. That the com
pany was responsible for the publication of 
the libel in question. 2. That the damages 
were excessive, and therefore a new trial 
ought to be granted. Ritchie. G.J., doubting, 
and Henry, J., dissenting.—Per Taschereau 
and Gwynne, J.T., dissenting. Assuming the 
agreement in question to Is- one within tla- 
scope of the purposes for which the company 
was incorporated, and that Snyder had suf
ficient authority to enter into it on behalf id 
the company, the evidence established that the 
company collected, compiled and transmitted 
the news for the proprietor of the newspaper, 
as his confidential agents and at his request, 
and that they were not responsible for tla- 
publication by the proprietor and publisher of 
said news, for which the damages were award
ed. II(Id. also, per Strong. Taschereau and 
Gwynne! J.T, No special damages having been 
alleged in the declaration, the evidence as to 
such damages having been objected to. was 
inadmissible, and therefore a new trial should 
be granted. Dominion Telegraph Co. v. Sil
ver, x.. 238.

2. Xcwspapcr publication — Innuendoes— 
Mis-trial — Misdirection — Excessive dam
ages -- .Vctr trial.]—Action for libel in the 
following article published in defendant’s 
paper:—"The MeXamee-Mitehell Suit. In 
t he sworn evidence of Mr. McNamee, defendant 
in the suit of McKenna v. MeXamee. lately 
tried at Ottawa, the following passage occurs :
‘ Six of them were in partnership in the dry 
dock contract out in British Columbia, one of 

; whom was the Premier of the province.’ The
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Premier of tin* province nt the time referred 
to wns Hon. Mr. W.. now » judge of the Su
preme Court. Air. W.’s career on the bench 
has been above reproach. His course has been 
such as lo win for him the admiration of 
many of his old political enemies, lint he 
owes it lo himself to refute this charge. We 
feel sure that Mr. MeX. must lie labouring 
umler a mistake. Had the statement been 
made off the stand il would have been scouted 
as untrue : but having been made under the 
sanctity of an oath it cannot In* treated light
ly. nor allowed to pass unheeded."—The in
nuendoes alleged were: 1. That NN . corrupt
ly entered into partnership with McX. while 
holding offices of public trust, and thereby un
lawfully acquired large sums of public money.
2. Thai he did so under the cloak of Ins pub
lic position, and by 'fraudulently pretending 
that he acted in the interest of the (iovern- 
ment. 3. That he committed criminal of
fences punishable by law. 4. That lie con
tinued to hold his interest in the contract 
after hi< elevation to the bench. IIfid, that 
the article was susceptible of the first of the 
above innuendoes, but not of the others which 
should have been, but were not. distinctly 
withdrawn from the consideration of the jury 
nt the trial.—The jury found for plaintiff, 
with $2,500 damages. livid, per Strong. 
Fournier, Taschereau and tiwynne .1.1-, that 
the case was improperly left to the jury but 
the only prejudice sustained by the defendant 
thereby was that of excessive damages, and 
the verdict might stand on the plaintiff con
senting to the damages being reduced to $■"><Hl. 
lit Id, i‘i r ltitchie, C.J., that there had been 
a mis-trial, and the consent of both parlies to 
such reduction was necessary. Iliggina v. 
Walkctn, xvii., 2*-.'.

3. Cmifidi ntiiil communication — False in
formation - Xcgligvncc Ihnnagca - Art*. 
1U5J, lOô'i, 1727. C. C. |—Persons carrying on 
a mercantile agency -an* responsible for the 
damages caused to a person in business when 
by culpable negligence, imprudence or want of 
skill, false information is supplied concern
ing his standing, though the information be 
communicated confidentially to a subscriber to 
the agency on his application therefor. ( M. 
L. It. r» Q. It. 42 reversed.) Coaacttv v. bun,

4. Malice — Xcgligvncc — Manitoba Act 
relating to n< irspa pi rs — be puait of decla
ration - Publication — Joint stock company 
—Affidavit — Affirmation — Jury disagree
ing — I crdict — Pleading Special damages 
—•Loss of cuatom — 50 Viet. re. 22 and US 
( Man.) | — Ity 50 Viet. e. 22. s. 13 (Man.), 
“The Libel Act," no person is entitled to the 
benefit thereof unless he has complied with 
the provisions of fit) Viet. c. 23, “ An Act re
specting newspapers and other like publica
tions." By s. 1 of the latter Act no person 
shall print or publish a newspaper until an 
affidavit or affirmation made and signed, and 
containing such matter as the Act directs, has 
been deposited with the prothonotary of the 
Court of Queen's Bench or Clerk of the Crown 
for the district in which the newspaper is pub
lished : by s. 2 such affidavit or affirmation 
shall set forth the real and true names, &c.. 
of the printer or publisher of the newspaper 
and of all the proprietors; by s. <i if the 
number of publishers does not exceed 
4 the affidavit or affirmation shall be made 
by all, and if they exceed 4 it shall be
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made by 4 of them; and s. 5 prox . 
that the affidavit or affirmation max 1... 
taken before a justice of the peace or conn, 
sioner for taking the affidavits to be u*i-u n 
the Court of Queen's Bench. Held. 1. I 
50 Viet. c. 23 contemplates, and its pi<tv 
apply to. the case of a corporation In in-, i 
sole publisher and proprietor of a news]
—2. That s. 2 is complied with if file altid 
or affirmation states that n corporation , 
proprietor of the newspaper and prim* 
publishes the same, tiwynne. J.. di**> i 
—3. That the affidavit or affirmation, in 
the proprietor is a corporation, may I» n n!«. 
by the managing director.—I. That in « 
proceeding under s. 1 there is the option - ..
to swear or affirm, and the right to allir: - 
not restricted to members of certain relim.-i* 
bodies or persons having religious scrupl* -
5. That if the affidavit or affirmation 
ports to have been taken before a conn h- 
sioner his authority will be presumed m <; 
the contrary i* shewn. B> s. 11 of tin 
Act, actual malice or culpable negligence nm-t 
In* proved in an action for libel unless s|k■. 1
damages are claimed. Held, that such ih.-i!i. .- 
or negligence must la* established to tIn
fection of the jury, and if there is a disa-n-i 
ment ns to these issues the verdict cannot 
stand. Held, further, that a general all 
tion of damages by loss of custom is a a 
claim for special damages under this sect ion.

Per Strong. .1. Where special damn-- un
sought to lie recovered in an action m lils-l, 
or for verbal slander where the word* an- 
actionable per *c, such special damage mu-t 
be alleged and pleaded with particulurii.x. 
in case of special damage by reason of 
custom the names of the customers nm-t In- 
given, or otherwise evidence of the 
damage is inadmissible.—Judgment up;»-1!• <i 
from Hi Man. L. It. 5781 affirmed. I a ,i 
v. Manitoba “ Free Prcta ” Co., xx.. 43

5. Publication in ncirapaper — Defamatory 
plea -Incidental demand Exeessin <1 «/•/• -*

Ht dut tion of r<edict X> ir trial I -1 ' 
ages were nss<*sse<l by a jury at $0.onn ,r » 
new s|>aper libel and f 1,000 addit li : 
further libel contained in a defamat-".x r»b*u. 
Ilcld. mi appeal from the Court of «.tu.-.-n's 
Bench (M. I,, it. 4 Q. B. 841, that il lain
ages were excessive; that they *!< dd he 
reduced to a total of $0,000, anil in i - vent 
of plaintiff's refusal to accept a redtn- l ver
dict for that amount a new trial should I»* al
lowed. Mail Printing Co. v. Laftaue < a*s 
Dig. (2 ed.) 403.

«$. Malice—Libellous resolution - mnnmry 
dismissal af municipal official. \ A i - ution 
by which a municipal council sumn 1 dis
missed an official without any previ- . imtic* 
recited that lie had committed a scn.-ii* fault 
by making unfounded charges again hi* a- 
sistant ; that be was charged with Jiii'-ii" 
towards his committee: that he will- 'iis.. 
refused to recognize his assistant, a I by his 
l'on duct tended to render the adm -ira linn 
of his department inefficient. No malicimi; 
motive was shewn to have actuated council 
in passing the resolution. — Held. th-rc 
was nothing in the resolution of a naiim* to 
injure the official's character or n i : dh>n.—
.1 udgiticnt appealed from (Q. It. 0 H. I"1 
affirmed. Itavia v. City of Monti- I xxvit.. 
530.

7. Privileged communication Unlive — 
Charge to jury—Evidence.J—Ou the trial ot
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nn notion claiming damages for n libel alleged 
in lie contained in it privileged communication 
the judge charged the jury ns to privilege and 
mlded "if the defendant made the communica
tion honti fide, believing it to be true, and the 
privilege existed I hat 1 have endeavoured !-• 
explain, •then there would be no action against 
him." 11 rid, that plaintiff was entitled to 
n more explicit statement of tin- law on a 
point directly ailevtlng the proof of an issue 
the burden of which was upon him.—One por
tion of tip- communication containing the al
leged liliel might be read as importing a grave 
charge against the plaintiff or as an innocu
ous Maternent of fact. Il< Id, that as to prove 
ma I ice the writer's knowledge of the falsity of 
the fact was the material point the senye in 
which he may have used the words was the 
governing consideration.- The judge's charge 
was not open to objection for want of an ex
plicit i eferciice to pre-existing unfriendliness 
between the parties as proof of malice where 
the only evidence of unfriendliness consisted 
of hard tilings said of the defendant by the 
plaintiff.—Judgment appealed from (32 X. S. 
lii'p. 112111 affirmed, Uwyniie and Sedgewivk, 
.1.1., dissenting. Green v. .Miller, xxxi., 177.

V Libel—Privilege—Proof of malice—Ad
missibility of eridenee — Misdirection—Xnr 

U . local manager i"i Nova Scotia of 
the i oiifederation Life Association, of which 
M. had lieen a local agent, wrote to Mrs. Free
man, a policy-holder, tin* following letter : "1 
think you know that at the time of my recent 
visu tu Bridgetown 1 relieved Mr. <). !*>. Miller 
ol mir local agency. As you and your hus
band have evidently taken a kindly interest 
in Hr. Miller, 1 might say to you without 
entering into details as to the causes which 
"'iniH'lii'il me to take this action, an explana
tion ni which would hardly lie appropriate 
here, that we have tried for a considerable 
time past to get Mr. Miller to attend properly 
to our business, and that it was only because 
it was clearly necessary that the change was 
imel''. In order to give Mr. Miller an oppor
tunity to get tin1 benefit of commissions on ns 
n i1'h out'landing* business us 1 could, 1 left 
tin- attention of certain mailers in Mr. Mil
ler's hands on the understanding that he would 
attend io them and remit to me ns our repre
sentative. i now iind that lie has collected 
pM'iicj which, up to the present time, we have 
heen unable to get him to report, and 1 am 
told that he is doing and saying all lie can 
again>t myself and the company. The receipt 
for your premium fell due May 3uth, days 
"f grace June 30th. If you have made settle 
mem uf the premium with Mr. .Miller your 
lflif.v will, of course, be maintained in force, 
ami we shall look to him tor the returns in 
due course; hut 1 have thought that it would 
be part of the plan Mr. Miller at one time 
du hired lie would follow in order to cease as 
mill h .a' our business as possible, that he 
would allow your policy to lapse through inni- 
temi.ni As 1 have thought that you would 
mu like to have it so 1 am prompted to write 
you this letter and shall be glad if you will 
auvisi* iiv whether or not you have made set
tlement with Mr. Miller. If not, what is your 
wish in regard to continuing the policyY” in 
an action for libel it was shewn that lie had
n°l .... U dismissed from the agency but want- j
wl larger commissions in Continuing, which 
were refused, and that lie was not a defaulter 
JPJ dilatory in making his returns. On 
|D6 trial Mrs. Freeman gave evidence, subject j 
to objection, of her understanding of the letter 1

ns imputing to M. a wrongful retention of 
money. Ihhl. that such evidence was impro
perly* received and there was a miscarriage of 
justice by ils admission.- The judge at the 
trial charged the jury that “if the meaning 
of llie first part of the letter is that lie dis
missed the plaintiff, and you decide that lie 
did not dismiss the plaintiff, and it was not a 
correct statement, that is malice beyond all 
doubt. The protection which lie gets from the 
privileged occasion is all gone. 1 le loses it 
entirely. The same way with the second part. 
If ii is not true it is malicious and his pro
tection is taken away.” IIeld, that this was 
misdirection, that the question for the jury 
was not the truth or falsity of the statements, 
hut whether or not, if false, the defendant 
honestly believed them to he true, so that it 
was misdirection on a vital point.—The ma
jority of the court were of opinion, liirouard 
and Davies, J J., contra, that as defendant 
had asked for a new trial only in the court 
below this court could not order judgment to 
lie entered for him and a new trial was grain
ed. Judgment of the Supreme Court uf Nova 
Scot in (.10 X. S. Hep. 117) reversed. Linen 
v. Miller, xxxiii., 193.

9. Malicious prosecution—Lctispcndencg— 
Interruption of prescription—Arts, ddti.!,
V. V.

See Limitation of Actions, H.

10. Aeivspuper article — Pair comment— 
Public affairs Justification—Pleading—Itt- 
jecliun o} eridenee—1 vrdiel.

See New Trial, 33.

11. Slander — Privileged statements—Pub
lic interest - Charging corruption against 
political candidate—J list ifivut ion — Challenge 
to sue—Costs.

LICENSES.

1. Constitutional laic — Powers of provin
cial legislatures Direct taxation 1 lanufac 
tilling ami trading licenses - Distribution of 
taxes—I n if or m il g of taxation «I Mi l i et. 
c. 10 and Mi Viet. e. là ((Jin.)- It. A .A. 
Ai t. /Mi7. | The provisions ol _•••• ' let.
c. 10 (tjue.l. as amended by 30 \ ict. e. 1.». 
do not involve a regulation of trade and com
merce, and the license fee thereby imposed is 
a direct tax and intra rires of the legislature; 
the license required to he taken out by the 
statute is merely an incident to the collection 
of the tax and does not alter its character.— 
Where.a tax has been imposed by competent 
legislative authority, the want of uniformity 
or equality in the apportionment of the tax 
is not a ground sufficient to justify the courts 
in declaring it unconstitutional. Hank of 
Toronto v. Lam be (12 App. Cas. 575) fol
lowed. Attorney-General v. The Queen las. 
Co. (3 App. Cas. 1099) distinguished.—-Judg
ment appealed from (<j. H. 5 S. C. 355) af
firmed. Portier v. Lambc, xxv., 422.

2. License to sell lands—A’oro Scotia Pro- 
bale Act — It. S. A. S. (5 scr.) e. 100; iil 
l le). (.Y.N.) t\ d(i — Executors and adminis
trators—Estoppel — lies judicata. |—An exe
cutrix obtained from the Probate Court a 
license to sell real estate of a deceased testa
tor for the payment of his debts. Judgment
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creditor» of tlu? devisees moved to set aside 
the license, but failed on their motion, and 
again in appeal. The lands were sold under 
the liveuse and the executrix paid part of the 
price to the judgment creditors, and they re
ceived the same knowing the moneys to have 
been proceed* of the wale oi the lands. Aft* r 
wards the judgment creditors, still claiming 
the license to be null, issued execution against 
the lands, and the purchaser brought an ac
tion to have it declared that the judgment 
was not a charge thereon. ID Id. that the 
judgment upon the motion to set aside the 
license was conclusive against the judgment 
creditors, and they were precluded thereby 
from taking collateral proceedings to charge 
the lands affected upon grounds invoked or 
which might have been invoked upon 
the motion. V/*/*/, further, that the judgment 
creditors, by receiving payment out of the. 
proceeds of the sub*, had elected, to treat the 
license as having been regularly issued, and 
were estopped from attacking its validity in 
answer to the action. (27 X. S. ltep. 384 
affirmed. ! Clark v. Pkinma. \ w. (133.

3. Mining lair — Royalties — Dominion 
Landu Act—■ Publication of regulations -Re- 
nnral of license—Da y nient of royalties—Vol
untary payment—A*, B. C. e. -î j, .is. DU, 1)1.1— 
Tlie ” exclusive right " given by a mining 
license issued under the iioiuinion Lands Act, 
is exclusive only against quartz or hydraulic 
licenses or owners of surface rights and not 
against the Crown. Taschereau and Sedge- 
wick, .1.1.. dissenting. The provision in s. til 
of the Dominion Lands Act that regulations 
made thereunder shall have effect only after 
publication for four successive weeks in the 
Vunuda Uuzelte means that the regulations do 
not come into force on publication in the last 
of the four successive issues of the Gazette, but 
only on th- expiration of one week therefrom. 
Thus where they were published for the fourth 
time in the issue of 4tli September, they were 
not in force until tin- Illh and did not affect 
a license granted on tnh September.—One of 
the regulations of 1881) was that " the entry 
of every holder of a grant for placer mining 
had to lie renewed and his receipt relinquished 
and replaced every year." Held, per V. .1. 
and liirounrd and Davies, .1.1.. reversing the 
judgment of the Exchequer Court (7 Lx. C. 
It. 414), Sedgewiek, .1., contra, that the new 
entry and receipt did not entitle the holder to 
mine on the terms and conditions in his origi
nal grant only, hut lie did so subject to the 
terms of any regulations made since such 
grant was issued. The new entry cannot lie 
made and new receipt given until the term of 
the grant has expired. Therefore, where a 
grant for one year was granted in December, 
181)0. and in August, 181)7, tin* renewal 
license was given to the miner, such renewal 
*.nly took effect in December, 181)7, and was 
subject to regulations made in September of 
that year.— Regulations in force when a li
cense issued were shortly after cancelled by 
new regulations imposing a smaller royalty. 
ID Id, that tin* new regulations were substi
tuted for the others and applied to said license. 
The hiny v. Chap pelle; Tin King v. Carmack-; 
The hiny v. Tiered, x.xxii., 580.

The Privy Council granted leave for appeal 
ami cross-appeal on 4th March, 11)03. See 
Can. (iaz. vol. xl., p. 501).

4. Tax on traders—Residents and non-resi
dents Discrimination—Ultra vires—S3 Viet, 
e. J, (A’.If.)

Bee Municipal Corporation, 1.

5. Fishing permit—Regulation of fis In <, < 
—Aavigabte streams — Riparian oicners II 
Viet. c. OU (D.)

Bee Fisheries, 2.

0.Cutting limiter—Grant of lands sub,-, / 
to license,

tire Title to Land, 128.

7. 'Vo cut timber—Rights of licensees—/< 
minion Lands Act, lull).

tier Crown, 85.

8. Market by-law — Prohibitory fees R. 
strain! of tram -Legislative jurisdiction.

.s^c Constitutional Law, 54.

1). License to street railway car—Payin'at 
for horse ear — By-law — Tax on uni,

•Sit Assessment and Taxes, 12.

10. License to cut timber—Disputed '• • 
tory—Dominion license — Orders-in-eoiiii'
Il hi i n ni ii i// I ilh III' urli a/ i mil i,i<

Bee Crown, 02.

11. Bale of liguor—Charter of city ' unit, 
lative taxes—Bpeeial tax—Validity of by lm

Bee Municipal Corporation, 1.
12. License to enter lands - - Trcspusi 

Damages — Basement Bquitable ini'
U unit '/"H by lau x otici.

Bee Municipal Corporation, 81).

13. Constitutional law—Municipal mi/> > i 
lion—Powers of legislature -Lie ns< ,/ 
poly—Highways and ferries loll' linn 
Disturbance of licensee —■ Club associations, 
companies and partnerships—\orth-II i it Pi 
ritorns Act, R. B. V. e. oU, ss. l.i ami . ,
B. A. A. Act, s. 1)3, s.-ss. 8, ID and /•« /•’
(mi. \. W . I . i I S) c. 3ti \ U
Ao. 7 of JtilH-U3, s. 4.

Bee Municipal Corporation, IT".

14. Bale of drugs — " tJucbCb Pharmacy 
Act '—Buit /or joint penalties.

Bec Statute, 30.

15. Bale of Crown lands—Timber h 
Suspensive condition — Location tnP IT 
naval of licenses.

Bee Crown, U5.

And see Crown Lands — Liquou I.w- 
Mines and Minerals—Municipal •'ou- 
durations—Tim HER Limits,

LIEN.

1. Workman's lien for cost of la I- uml
materials—Action of detinue.]—W. I' ">tli 
C. a chronometer for repairs. C„ m ink
ing it to pieces, found detent sprm much 
rusted, and si-ut it to llostoti to have w-l'I" 
right. W. offered C. $25.50 for his rk. Imt 
C. said In* would not deliver the «-In • n n*t< r 
until full charges, $47. were paid. W. t Here
upon sued C. to recover possession and use 
his chronometer. The evidence as t- i eon- 
tract was conflicting, and the trial judge 
charged the jury, ns a matter of In . that 
even if defendant's version were correct, a- ' 
the orders given him by plaintiff in référé^ J
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to putting the instrument in order, plaintiff i 
was entitled to rerover, because such order or 
instructions would give no authority to send ! 
the instrument to n foreign country to have 
any portion of the work done ; and that, if it ' 
u;is so sent, no lien would exist in defendant’s 
favour of the value of the work without spe
cial instructions or plaintiff's consent ; that 
ini such order or consent was shewn in the 
evidence, and that consequently no lien ex
isted. The jury, however, found a verdict for 
defendant, stating that they had adopted the 
defendant’s statement as to the authority and 
instructions lie had received from the plaintiff 
in regard to the instrument when it was left 
with the defendant. A rule for a new trial 
was discharged on application to the Supreme 
I'mi ft of Nova Scotia. /Mi/, allirming • the 
judgment appealed from (2 U. & ('. 47 i. that 
tin- rule nisi for a new trial was properly dis
charged. and that as no fault was found with 
the work done and the amount demanded was 
mu exorbitant, the respondent had a lien until 
his charges were paid. Webber v. Coys aid, 
»., 15.

-■ Vendor's lien—Sale of hind Xolice. \
W S. agreed to transfer Ins timber limits to 
W. A. S. in case the latter should, within 
two years, pay off a mortgage to It. and other 
liabilities, and in case W. S. was obliged to 
pay any of such liabilities lie was at liberty 
in sell such portion of said limits as would 
recoup him. At the same time \Y. S. wrote 
to It., authorizing him to transfer to W. A. S. 
said lands which he held as security on pay
ment of his claim. It. assigned his claim and 
tlie limits to It. who, by agreement with \Y. 
A. S. and the executors of \\. S. continued to 
nirn on the lumber business formerly owned 
by W. S. Certain of the liabilities of W. S. 
not having been paid his estate claimed a ven
der's lien on such limits, and relied on the i 
h'ttnr to It., and on notice to an attorney who 1 
prepared the agreement with It. to establish 
notice of lien in It.—Held, allirming the judg- ! 
mini appealed from (5 O. It. 1 I, that even if 
sttcli lien existed It. could not be said to be 
affected with notice of it. Scott v. Ucncdict, !

!l. Materials for railway construction and ’ 
Jinrati',11 -Itccciver in possession—Priority—- i 
-jd <1 Vi l ie/, e. )9 ((Jar. i —}} it .}•> Viet. e.

I'li’ilcged claim - - / npnid rcudor— Im- 
mon a Id is by destination - Arts, lifiWltli. '
1 '1 19, ,'"/7 C. c. Cum nt i timings
r""‘ at i j-ye uses.\—In virtue of a trust Von- 
vryatice granting a first mortgage executed ! 
Milder Id iV -14 \ ict. c. 41», and 14 & 45 Viet, 
r. 4d tQuo.». the trustees took possession of 
a railway. In actions against the trustees in 
posse—i,.a, by appellants for the price of cars 
and rolling stock used for operating the road, 
and im work done, and materials delivered : 
1,1 il"1 --napany after the trust deed, but be- I 
tore trustees took possession. Held. 1, nf 
j'rm.in- li e Judgments appealed from t M. L.
V '.!• li. 77, '.til, that the trustees were not 1 

liable. That the appellants lost their pri- j 
V|bge oi unpaid vendors of the cars and roll- 
‘"*f d'"'k a- against the trustees, because such | 
privili-ui* cannot be exercised when moveables 
'"'one mimoveuble by destination, ns was the I 
rjMiii « h regard to the cars and rolling 
s'"'k in this case, and the immoveable to 
which lie moveables are attached is in the 
posse-i'." ,,| a third party or is hypothecated.

Hut .«en considered as moveables such cars 
•ud rolling stock became affected and charged

by virtue of the statute and mortgage made 
thereunder as security to the bondholders, 
with priority over all other creditors, includ
ing the privileged unpaid vendors. I'er 
G Wynne. .1.. the appellants might lie entitled 
to an equitable decree, framed with due regard 
to other necessary appropriations of income 
in accordance with the provision of the trust 
indenture, authoriziirg payment by the trus
tees "of all legal claims arising from the oper
ation of |he railway including damages caused 
by accidents and all other charges." but such 
a decree could not lie made in the present 
action.—l‘cr Strong, .1, (Jtuare, Whether the 
principle as to the applicability of current 
earnings to current expenses, incurred either 
whilst or before a railway conies •under the 
control of the cqurt by being placed at the 
instance of mortgagees in the hands of a re
ceiver in preference to mortgage creditors 
whose security lias priority of date over the 
obligation thus incurred for working expenses 
should be adopted by courts in this country Y 
IV alibi iil'lc v. I'a mill; Ontario Car anil 
Foundry Co. v. Far well, xviii., 1.

4. Ailriinces to git oat timber—Friorit>/ - 
Account.] -Defendant ( It.) and plain tills I S. 
<Y Co. i entered into a written agreement with 
•I. <1.. a lumberer then manufacturing, under 
a contract to whom It. had already made ad
vances of nearly $4,000 for that purpose, and 
VUs lo < emploie bis advance to $1.0011 ; and to 
enable (i. to go on S. iY Co. undertook to ad
vance him, on his own drafts, drawn on It.. 
$7.000, ‘•or so much as with the $4.1 NHI would 
put the timber on track of railway free of all 
claims.” It. was then to furnish money to 
convey the timber so got out to (Jucher; S. & 
Co. to have a lirst lien for their advances, 
commission and interest. Subject to this lien. 
It. was to have the sale of the timber and to 
repay himself out of the proceeds, and the 
balance, if any. was to lie paid* over to MrC. 
The declaration set forth 1. that there was a 
balance of $8,(niii due upon the whole of their 
advances, and that for that amount S. <Y Co. 
lmd a right to look to It. ; 2. that 11. hud ap
propriated to his own use timber of the value 
of $8,000. upon which S. iY Co. under the agree
ment. had a lirst lien for $8,000, and that B. 
was bound to pay S. <Y Co. $8,000, of which 
they had been so deprived. At the trial Mere
dith. C..I.. found ( 1 i that S. \ Co had made 
advances to < 1. to the extent of $£1,881.85, for 
manufacturing the timber and its conveyance 
to Quebec, for re payment of which out of the 
proceeds they had a first lien. (2l That after 
the timber reached Quebec, part was sold by 
S. & Co., that they received $18,000, and that 
there remained $01 Hi of the price due by the 
purchasers. (3) That thus, when action was 
brought, there was $4,101 due S. iY Co., bal
ance of their advances. ( 4 I That of the tim
ber brought down It. received and convert
ed to his own use timber of the value of 
$4,3211.03. (51 That for the value of this tim
ber U. was accountable to S. iY Co. under the 
agreement, there being no personal liability 
whatever from him to them for tin* advances. 
(0) That B. was entitled to deduct from this 
sum $2,300.02. money laid out by him for S. 
& Co.'s benefit, and that for the balance, $2,- 
012, S. & Co. were entitled to judgment. (7) 
Further, while admitting that the convention
al lien, to which It. was a party, was limited 
to the advances made by S. «Y Co. towards 
manufacturing the timber and its delivery on 
the track, the Chief Justice held that they 
had a common law lien for their expenditure
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in bringing the timber to Quebec; nnd on this ( 
ground, no attempt having been made to shew ' 
what part of the advance went for one object 
and what part for the other, considered them ; 
entitled to priority over defendant’s expendi
ture for the whole of their own. The Queen's 
Bench atiirmed the judgment and, on appeal, 
It. contended:—1. That S. & Co. retained a 
portion of the timber for which they bad not 
accounted ; That contrary to agreement the 
advances hail not been made on drafts drawn 
on it. who was therefore prevented from 
establishing and controlling advances; 3. That 
83.ÔOO had been sent by It. to <1. io pay 
freight, and this should have been credited to 
It., although it appeared that <». did not n< 
count for it and S. A; Co were not aware of 
its having been advanced; 4. That S. & Co.'s 
alleged advances were not established ny evi
dence.- The judgment appealed from was re
versed. Ritchie, C..L, and Henry, ,1., dissent
ing, and it was Held, per Strong, J.—The ad
vances not having been made in manner pre
scribed, mi (i.'s bills drawn on defendant, and 
defendant being thus deprived of the power 
to control tin1 amount of advances, and there 
being no proof that the defendant ever ac
quiesced in a departure from the mode of mak
ing the advances prescribed by the agreement, 
or waived bis strict rights under il, plaint ill's 
were not entitled to the prior lien which the 
agreement provided for in case the . to 
be furnished by them was advanced according 
to the terms ot the agreement. The defendant 
had therefore a right to retain an amount out 
of the proceeds of the timber equivalent at 
least to his advance of $4.1100. -Per Strong, 
Fournier and (iwynne, ,1,1. The defendant 
was also entitled to the $3,500 advanced to 
<i. for the purpose of paying the railway 
charges, <i. being the proper person to be en
trusted with the funds, and no negligence be
ing imputed to the defendant, who advanced 
the money to carry out his agreement. Fur
ther. plaintiff's action ought io be dismissed 
on the ground that they bad failed to account 
for the timber which came to their bands, or 
to prove the advances which they claimed to 
have ^ niade. Hew v. Short revit, Cass. Dig,

o. Meehan leu’ lien — Lapse of time limited 
ii tinn uuninst prior mortgagee If. S. (). 

c. 120.]—The DU days limited by the Me
chanics' Lien Act (It. S. (). c. i'JUi s. 121 ) for 
commencement of proceeding* to enforce the 
lien applies to an action or proceeding against 
a mortgagee or other person claiming an in
terest in ilie lands, and it is the same whether 
proceeding* have or have not been previously 
taken against the owner wit bin the DO days.— 
The assignee of a mechanics’ lien brought ac
tion against the owner and a prior mortgagee, 
which was dismissed as against the mortgagee 
for non pros., and judgment recovered estab
lishing the lien against the owner. This ac
tion was then taken, after more than DO days 
from tiling the lien, for declaration of pri
ority over the prior mortgagee to the extent 
that the work increased the selling value of 
the land. Held, affirming the judgment ap
pealed Irom [suh-nom. Haul,- of Montreal v. 
Jlaffner. Io Ont. App. R. 502). that the lien 
had ceased to exist as against the mortgagee. 
Haul,- of Montreal v. Worswivk, Cass. Dig. (2 
t'd. I 520.

tl. Registration — Materials supplied to 
contractor — Payment hy promissory note — 
Suspension of lien — M'uircr.J—E. supplied

a contractor with materials for building i 
house for \Y. and took the contractor's i 
for $ 1.1UO at thirty days, which was discount
ed but dishonoured at maturity. E. took it n 
and registered a mechanic*' lien agaius 
property of W. While the note was run 
W. paid the contractor $500 and afterw.u - 
ytKNi more, in an action to enforce the I n 
Jl<Id, affirming the judgment appealed n n 
(2 R. C. Rep. 82), that as the lien was 
pended during the currency of the note it 
absolutely gone, there being nothing in :• 
Lien Act to shew that it could be abaml i I 
for a time only, and this result would folio 
even if part of the amount only bad been iI 
to the contractor. Edmonds v. Tier nun. w

7. Advances to insolvent railicay company
—Pledge of railway property - .1 «/•
creditors — Era adult nt preference Upp<^i 
lion afin de conserver -- Opposition a ■/* 
charge — Registration -- Priority I. .

1072. 1077. 20là it 2094 V- V. \pg- 
J artsdict ton. J -■ Respondent recovered jmi.i at 
against the M. & S. Ry. Co, for .<117.. .-'i 
costs and issued a writ of venditioni - i pmois 
against the railway property. Appci.m:-. 
who were in possession and working lie- r.i.l 
way, claimed possession of the railway pin
pert y pledged to them by written ugr-ci....
for disbursements they bad made on it u I 
hied an opposition afin de charge for •Sl-">.||uii 
which respondent contested on ground of 
fraudulent preference and informality t . 
lease or pledge. The agreement was !> 
the M. Ai S. Ry. Co and the appellant, .mil 
stated that " the M. iY S. Ry. < o. was imrtli 
cued with debts and had neither urn.ay mi- 
credit to place the road in running order. Ar." 
The Mipertor Court (affirmed by the « mi: •> 
Queen's Bench I, dismissed the opposition. 
Respondent moved to quash an appeal - iu 
ground that the original judgment ' . - Hie 
only matter in controversy and was inmilM- 
• nt in amount. 11 e Supreme t 'ourt 
deciding the question of jurisdiction, dim "••d 
the appeal on the merits, and Held, I Unit 
such an agreement must lie deemed .in >w to 
have been made with intent to dcl'ra i n 
was void as to anterior creditors ol ; ■ M. 
.Y S. Ry. Co.—2. That as the agreemeni . : nn 
urn ihe lien or pledge affected immi 
petty and bad not been registered it v.i 'id 
against anterior creditors of the M. A ' H. 
i o. 3. i hat art. IIV, t J. < doe* 1 
a pledgee of an immoveable who has ir< i- 
istered in- deed a right "i relent ion a 
the pledger's execution creditor* for n pay 
ment of bis disbursements on the pi |»Ttv 
pledged, but the pledgee's remedy 1
opposition afin de conserver to be pain »ni uf 
the proceed* of the judicial sale, in at 

: era Ify. Co. v. Lam be, xxi., 431.
8. Builder's privilege — Arts. Bill 0113, 

C210J c. < . Ewpt rtist o<1 *
Error in valuation — Art. 2,1.1. it 1 C 
P.\—An expert, appointed under a -"I'' 
C. C., to secure a builder’s privileg......... im
moveable is not required to give nm < "f Ins 
proceedings to the proprietor’s cmlitm>. such 
proceedings not being regulated by arts. •'!•>•!. 
et seqf„ C. C. 1*.—it is sufficient for uelt a» 
expert to state in bis second pi
made within the six months of the .... i|'letton

1 of the works, that the works in ipa-iioit Into 
l*»en executed, and bad given to tie inimove- 

I able the additional value fixed by bin . If "11 
! expert includes in his valuation works for

ZZ
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which the builder had by law no privilege, 
mivIi error will not In- » cause of nullity, but 
will only entitle interested parties to a reduc
tion of the valuation. The judgment appealed 
(mm (Q. K. 1 Q. 1$. 330) was affirmed. 
Oufrcane v. Préfoniuine; I allée v. Préfon- 
tunic, xxi., tMlT ; also Hamilton v. Préfon- 
tuiiic; Fortier v. Préfontaine, xxi., tiiiO (note.)

U. Consignment of youth against supplies 
advanced — Sate of fish in storage — 1‘art 
dilirerg — Eight to hold for unpaid p arc ham 
money — Trover.

five Bailment.

10. Fraudulent foreclosure und sale — Pon
tes* ion — Hale to bond fide purchaser — Suit 
to redeem — Privilege on proceeds of sale.'

See Limitations of Actions, 24.

11. Written contract - Parol agreement— 
II orA- and lubour done—Security.

Sec Evidence, 221.

1-. License or least Working mine on 
royalty — 8 Anne e. 1}. s. /—Construction of 
deed.

Sec Mines and Minerals, 3.

13. Hanking Act — Warehouse receipts — 
Rcali ing collateral Distribution of sur-

See Banks and Banking, 115.

14. I tali far Assessment Ac#, 1883 — Pri
ority Mortgage made before Act.

See Assessment and Taxes, 59.

15. Xotc-lioldcrs — Insolvent bank -Claim
S. i . c. /10.

See Constitutional Law, 80.

Hi. lit version of toll bridge — Liability of 
Produce of Canada It. A. .1. lc/. 18(11, 
■'. III s t i<t. c. 00 {Can.) -Indemnity — 
K>in dial process — Vendor's lien.

Sec Statute, 154.

IT. Muntlalc — Agency — Consignment of 
goods Pledge — Factor Fight of action.

See Partnership, 45.

is. Hanks and bunking — Ad ranees on se
nti it u chattel mortgage — Insolvent debt
or-Hunk Act, 7-i—Conversion.

S" Banks and Banking, 21.

Am» Assignments—Banks and Bank-
1X1 Bill of Sale—Chattel Mortgage 

Mortgage.

LIEUTENANT-GOVERNOR.

Hepn si ntative of the Queen — Provincial 
oon rum, ,,f' |—The Lieutenant-Governor of a 
province is ns much the representative of Her 
Majesty ihe Queen for all purposes of provin
cial government as the Governor-General him- 
p‘ ! 1 :|H purposes of the Dominion Gov
ernment. Judgment appealed from 14 Ex.

“• 1-11 ’ affirmed. Attorney-tJcneral of 
mne/.i i. Utorney-Cenerul of Ontario, xxiii..

A\n see Constitutional Law. 44.

LIFE ESTATE.

Construction of trill — Death without issue 
—Executory devise over — Conditional fee— 
Estate tail.

LIFE INSURANCE.

Sec Insurance, Life.

LIGHT AND AIR.

Houndary Une — Windows overlooking ad
joining In ml— Waiver.

Sir Title to Land. 41.

LIMITATIONS OF ACTIONS.

1. Interpretation of Statute, &c., 1-5.
2. Operation of Statute, &c., 6-20.
3. Pleading, 21-23.
4. Possession. 24-3(1.
5. Other Cases, 37 40.

1. Interpretation of Statute, &c.

1. Interpretation of utalule - .1 <1- H’ni. 
IV.. e. -C. s. \. H. e. S',. S. ',o ; e. 83, ss. 
1 it- ti—Covenant in mortgage Payment by 
co-obligor. | - J. II. borrowed S4JMHI from C. 
oil 27th September, 1850, nt which date ,1. 11. 
ik J. W. gave their joint and several bond to 
< '.. conditioned for the re-payment in live years, 
with interest quarterly, and to secure pay
ment two mortgages were given: by .1. II. 
and wife oil II.'s wife's property, and by ,1. 
W. and wife on W.'s property. Neither party 
executed the mortgage of the other. The mort
gage from ,1. W. contained a provision that 
upon re-piiymeut of i l.oou, with interest, ac
cording to tlie coinlitioiy of the bond, by 
J. W. and .1. II.. then said mortgage should 
he void ; a similar provision being in
serted in the other mortgage. The bond 
and mortgages were assigned to L. in 1870, 
and the principal money was never paid. 
•I. W. died in 1858, and devised all his re
siduary real estate, including the lands mort
gaged to G. W. and others. .1, \V. was, and, 
since his death, respondents have lieen, in 
possession of the premises so mortgaged by 
J. \\\. Neither .1, \V„ nor any person claim
ing through him, paid any interest on said 
bond and mortgage, nor gave any acknowledg
ment iu writing of the title of or her as
signs. The co-obligor paid interest on the 
bond from its date to the 27th March, 1871». 
On the 2<»th January. 1881, under ('. S. (X. 
B.), c. 40, a bill for foreclosure and sale was 
commenced by the appellants, and the Su
preme Court directed that it should stand dis- 
mu-sed with costs against the respondents. 
held, affirming the judgment appealed from 
(23 X. B. Hep. 591», Strong, J.. dissenting, 
1. That all liability of J. W.’s personal repre
sentatives and of his heirs and devisees to 
any action whatever upon the bond was barred 
by ss. 1 & (i of c. 85 C. S. (X. B.I, although
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payment by n eo-obllgor would bave main
tained the action alive in its integrity under

and 4 Win. IV. c. 4L1 < Imp.> —1Î. That the 
right of foreclosure and sale of the lands in- 
eluded in the J. W. mortgage Vas barred by 
the Statute of Limitations in real actions. 
< B (N.B. ), c. 84, *. I" /'. - Gwynne, .1. 
The only person by whom a payment can be 
made, or an acknowledgment in writing can 
he signed, so as to stay the currency of the 
Statute of Limitations to a point.which, lie 
ing reached, frees the mortgaged lands from 
all liability under the mortgage, must he either 
the original party to the mortgage contract. 
that is to say, the mortgagor, or some person 
in privity of estate with him, or the agent 
of one of such persons, and that moneys paid 
by .1. II. in discharge of his own liability had 
none of tin- characteristics or quality of a 
payment made under the liability created by 
W.'s mortgage. Lcwin v. Witson. ix., <537.

I The Privy Council reversed the judgment 
11 App. Cas. ($31).j

2. Settlement of accountt — Appropria 
tion of payment (hnitmion of overdue note.]

■—A decree directed that an account should be 
taken of all dealings between plaintiff and de
fendant. The master found #403.20 due to 
defendant by plaintiff : disallowed to the plain
tiff the amount of a note for #010, and interest 
thereon as barred by the Statute of Limita
tions; and reduced the interest on $3,000 ad
vanced from 24 per cent, to «$ per cent, after 
judgment. The note of $nlO was dated 18th 
November, 1801 and bore interest at the rate 
of $10 per week from the 23rd November, 
1801. On (5th March, 1807, defendant who 
had been sued by plaintiff for other claims,- 
entered into an agreement with him to relieve 
him from pressure of execution debts, paid 
him #2,000 on the indebtedness, and got time 
fur the balance. The plaintiff made no de
mand at the time to be paid this note, and 
did not instruct his attorney who acted for 
him to seek payment of it until 1870. Held, 
affirming the judgment appealed from (4 Out. 
App. It. 213), that the evidence shewed an 
appropriation of the $2,000 on account of the 
debts for which lie was being pressed, and its 
the note for #010 was not included in such 
debts, the master was right in treating it as 
burred by the Statute of Limitations. St. 
John v. Itykcrt, x., 278.

3. Interruption of Statute of Limitationt— 
Acknowledgment of debt.J — The following 
letters were written by a debtor to his credit
or " Hopewell. August Oth, 1870. — Dear 
l ncle Finlay, I received a letter from you 
some time ago about your money. I delayed 
writing because 1 did not know what to write. 
1 did not know but something would turn up 
that would enable me to pay you. I have a 
good deal of property—too much for these 
hard times—and 1 want to sell some of it, 
ion cannot in the meantime, as times are that 
bad that people do not want to buy anything, 
only what they cannot do without. Dut this 
state of matters will not continue long, and 
when the times get better 1 will make some 
arrangement to pay you your money. He not 
afraid of it, as I have but a small family and 
no boys, 1 will have plenty to pay my debts. 
I did get somewhat behind hand by railway 
affairs, but have recovered, and 1 am now in 
possession of a good deal of property and in 
a fair way of doing well whenever the times 
get better. I regret very much keeping! ii 
from you so long ; however, 1 hope the time

! will soon come when 1 will be able to pin 
Yours very truly, Alex McDonald.” ‘*11 
well, June lDtli, 187.r>.—Dear Uncle.- 1 an i , 
receipt of yours of the 31st May ahum 
money, and must say I am not astonh I 
you for wanting it. You ought to laiv- i.. 
it long ago, and you would have had it. <,i 
I x\ns linfofiunate in a railroad <ont1 
took, on the railroad between Truro and I’ 
tou, in which 1 lost considerable nionex i 
got largely in debt besides. After giving 
the work I hired with the Uoveriimeni m 
carry on part of the work. At this t i 
James and l commenced to build a cloth . 
tory on a small scale, in order to have *i>iim 
is-rmanent work. 1 borrowed most of wh.it 
I put in. The man who had your mum \ 
mortgage, after having it two .tears, l.-fi. 1 
laid to sell the property, which I look 
him by deed, for one thousand dollar*. I ' m. 
by this likewise. I then got an offer from 
the (loverumeut to go to the Red lti\. 1 .11; i 
North-West Territory to explore there for m, 
years among the Indians, and got bin k I. 
v inter. 1 have now my debt nearly p 
the amount of your claim secure in propi-i 
viz., land property, so that you will lie a- >im 
of your money in a short time as if you I,., 1 
n. I>0 not think, Finlay, that l m 
do yon, or any other body, out of one .-lull
ing. So rest assured that 1 have yout...... my
secured in a manner that you will get 1, a 
though 1 cannot send it now. You had mioil 
patience, so 1 hope you will have a little . 
and 1 will put you all right. 1 belie 1 
worked as hard and travelled far mon 1 ; an 
you did, and have been much more unfortu
nate than you silice you left ; but since 1 w.. 
years I have done well, and hope soon to do 
well by you. Now, Finlay, rest assured imu 
I have your money secured so that yill 
get it, whatever becomes of me. Wn m> 
yours, Alex. McDonald. Mr. F. TI, o ,n. 
Fort Ludlow, British Columbia." 4 m Su
preme Court of Canada affirmed the jud mm, 
appealed I nun 123 N. S. Rep. ÔU1, which 
had held that the letters took the 
of the operation of the Statute of I.imita- 

! lions, tirant v. Cameron, xvili., 7Hi.

I. Lus, mini XvCCSmin in: 11 
i grunt — Lter — Obstructions of way lit-
I terruption of prescription — Acqu -............

>. \. 8. 1 ■ < ter.)
11. S. A". 8. (I ter.) c. 100 it •* 
Win. IV. ( Imp. 1 c. 77, ss. 2 it / I h- 
owned lands over which he had for years 
utilized a roadway for convenient 1 • i*oscs. 
After his death defendant became •> mm "t 
the middle portion, the parcels at > 1 r vml 
passing to plaintiff, who continued i" - 'bo
old roadway, as a w inter road, 1 
fuel from his wood lot to his reside w, at 
the other end of the property. It ^""ircd 
that though the three parcels froutee .mui .1 
public highway, this was the onl.x 1 i.a! 
means plaintiff had for the haulm m In 
winter fuel, owing to a dangerous 1 "liiiii 
prevented him getting it off the w>ud l"< "[ 
the highway. There was not any formed mm 
across the lands, but merely a track i mi tie 
snow, during the winter months, and the way 
was not used at any other season of >r- 
This user was enjoyed for <0• ; 
prior to 181)1, when it appeared to h 11 been 
first disputed, but from that time 'lie way 
was obstructed from time to tinm tin t" 
March, 181*4, when defendant buiii a fence 

! across it that was allowed to rein. 11 nn«li>- 
1 tin bed, and caused a cessation of the actual
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.'ujoyment of the wny, during the 15 months , 
immediately preceding the coinineneenient of 
the action in assertion of the right to the : 
easement by plaintiff. It. S. N. S. (5 ser.)
I. 112 provides a limitation of 20 years for 
the aequisition of easements, and declares 
that no net shall he deemed an interruption 
of net uni enjoyment, unless submitted to or 
a..|iiiescod in for one year after notice there
of nml of the person making the same, lit Id.

notwithstanding tlte customary use of 
tiie way as a winter road only, the cessation 
of user for the year immediately preceding the 
commencement of the action was a bar to the 
,'hmitilTs claim under the statute. Held, also, 
that the circumstances under which the road
way had been used did not supply .sufficient 
reason to Infer that the way was'an easement 
in' necessity appurtenant or appendant to the 
latuls formerly belli in unity of possession, 
winch would, without special grant, pass by 
implication upon the severance of the tene
ments. knock v. knock, xxvii., tit 14.

10.tt nut ion in judgment — Judicial• ad
mission - Future damages - Interruption of 

tion.
See No. 2.‘$, infra.

2. Operation of Statute, &c.

ii. Malicious prosecution — Proceedings to 
• ■ commissioner - Ijitispt ndenee—Libel 

Nlaudcr -- Prescription — Arts. !2<!2. 22U7 
'. Interruption.\— An action for libel and
slander taken during pendency of proceed
ings complained of as maliciously brought be
fore the courts does not become subject to 
prescription until the termination of such pro- 
<■•Tilings. (See ti Legal News 155; 27 L. C. 
jur. 120.J Mayor of Montreal v. Hull, xii.,

7. Action en nullité — Minority — Tu
torship Sale prior to code — Prescription 

Ut*. 22)J, 2.io3 'V. ('. |—The right or ac
tion to annul a sale made in 185."» by an 
emancipated minor and her husband to her 
father and ex-tutor ( without any account be
ing rendered, but after the making of an in- 
ventory of the community existing between 
her father and deceased mother) of her share 
in her mother's suveession. is prescribed by 
ten years from the date when tiie minor l.e- 
'■nmc iif age. Moreau v. Mot: (7 L. t'. It. 
1171 followed — Judgment appealed from 
1M. !.. |{. *j (j. B. 228) affirmed, Fournier 
mid Henry. .1.1,, dissenting. Ur ego ire v. Ure- 
ffoirc, xiii., 310.

.*• Money« entrusted for investment—Con- 
dition pm t dent — Prescription — Art. 2232. \ 
x H. agreed to invest trust funds of ('. with 

in a land simulation, mentioning, in the 
letter notifying M. of the acceptance of bis 
«raft, tin- understanding II. lint! as to the 
-mire lie was to get and adding : " I also

the lands are properly conveyed, 
a.1"* tin* full conditions of the prospectus ear- 
'■"n out, and if not. that money will be at 
mue refunded.” The lands were never pro- ■ 
I"'1 *>' conveyed and the conditions of the pro- ' 

■ r carried out. //< hi. affirming 
.ht appealed from (M. L. It. «î Q. It. 
"•'Ii, that the action being for the recovery I 
, mo>i< y entrusted to defendant for a special 
purpose, the prescription of two years did 

■ »../.......... mx . 26a

0. Injuries to the person — Scgtigencc of 
Crown servant — ô<) tl- J/ Viet. c. Id -Arts. 
2202, rUn, 21 NS, 2211 C. C. It. .S'. C. e. .IS. | 
—Held, reversing the judgment appealed from 
( 2 Lx. ('. It. 328). that even assuming that 
under the common law of Quebec, or statutes 
in force at tiie time the injury was sus
tained. the Crown could be held liable for an 
injury caused by negligence of its servants, 
such injury having been sustained more than a 
year before the tiling of the petition, tin* action 
was prescribed under arts. 2202 and 22(17, C. 
C. Per Patterson, J.. the Crown is made 
liable for damages caused by the negligence 
of its servants operating Coverument tail- 
ways by 4.4 Viet. e. 25 (K. S. C. c. 381, but 
as the petition of right in ibis case was tiled 
after the passing of 50 & 51 Viet. c. 10, the 
claimant became subject to the laws relating 
to prescription in Quebec, and his action was 
prescribed. The (Juccn v. Martin, xx., 240.

10. Appearance Ini attorney - Instructions 
—C. S. L. c. c. S2. s. Id tit ion in dis
avowal.]—The only prescription available 
against a petition in disavowal is that of thirty 
years. McDonald v. I hi who n (Il Q. !.. it. 
181 ) followed, l See Ca s. Lig. (2 ed.) 580- 
580.) Dawson v. Dumont, xx., 709.

11. statute of Limitations — Criminal con
versation Damages] The Statute of Limi 
tat ions is not a bar to an action for criminal 
conversation where the adulterous intercourse 
between defendant and plaintiff's wife has 
continued to a period within six years from 
the time the action is brought.—Judgment 
appealed from (27 Ont. App. It. 703) affirmed. 
- (Juan, lfues tiie statute begin to run only 
when the adulterous intercourse ceases, or is 
the |plaintiff only entitled to damages for in
tercourse within tiie six years preceding the 
actionV King v. Bailey, xxxi., 338.

12. Municipal drains >— Continuing tres
pass I.imitation of actions ex deUctu—58 
Viet. e. ■), s. 29J (V. 8.1- Verdict I Action 
for trespass by reason of the municipal cor
poration constructing and maintaining a drain 
through the plaintiff's land. The jury found 
that it lmd been constructed in 188(1 “by 
virtue of the street commissioner’s power of 
office." The plaintiff, though aware of its 
existence at tin* time, made no objection until 
181)11, when the land caved in. The Supreme 
Court a Hi rmed the judgment of the court be
low (33 X. S. Hep. 401), which held that 
the jury had found that the defendant had 
constructed tin* drain by its agent, and that, 
the trespass being a continuing one, the action 
was not barred l»y the limitation provided in 
the "Towns' Incorporation Act of 1S'.)5" for 
action ex delictii against towns. Town of 
Truro v. Archibald, xxxi., 380.

13. Péremption d'instance - Retrospective 
legislation—Arts. I and 279 C. P. (J. Art.

C. ('. /’. I When the period of peremp
tion commenced after the promulgation of the 
new Code of Procedure of Quebec tiie excep
tions declared by the fourth paragraph of its 
first article do not prevent the peremption of 
a suit pending at the time it came into force 
under the limitation provided by art. 270 C. 
I». Q. Cooki x. Millar (3 U I 116; I R. !.. 
240) referred to. Sehwob v. Town of Far ti
lt a m, xxxi., 471.

I 14. Carriage of goods — Bill of lading —
I Limitation of time for suit — Damages from
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unseaworthiness — Construction of contract. I
<>n h shipment of goods by simmer the hill 

of hiding provided that nil claims for damages 
to or loss of the same should he presented with
in one month from its date, after which the 
same should he completely barred. Held, re
versing the judgment appealed from «8 It. 
llep. --8) Mills, J. dissenting, that this limi
tation applied to a claim for damage caused 
by unsea worthiness of the steamer. Union 

Co. v. Drysdalc, xxxii., 379.

15. Promissory note — Collateral to mort
gage—Prescription—Estoppel.

See Tu f 8TB, 5.

10. Esc!not for iront of lieir—Proceedings 
by information—Prescription- Art. 2167 C. C.

See Title to Land, 131.

17. Mortgage to secure advances to pay 
com posit ion—Art. /(/-}(/ C. U.—Action to set 
aside deed.

Sec Fraudulent Conveyances, 3.

]S. ) mrly salary — Moneys paid and ex- 
pended- Prescription—Arts. 226(1, 2261 C. V.

See EXEVVTOHB AND. ADMINIBTKATOH8, 5.

10. Itcgistered deeds—Eecitals in title deed 
—Ilona fides—Presumption against purchaser.

See No. 25, infra.

20. Limitation of actions ex delictu—Con- 
tinuing trespass Municipal drain V. S. 
" Towns' Incorporation Act."

See Municipal Cohporation, 94.

3. Pleading.
21. Ilodily injuries—Eight of action by de

ceased—Claim of willow -Prescription juris 
et de jure—Arts. I0.it;, 2261, 2262, *201. .HS-S 
V. ('. Arts. J .il. ).U C. C. P.—Pleading 
J.ord Campbell's .Ic/.J- The husband was in
jured while on duty as appellant's employee, 
the injury resulting in death about 15 months 
afterwards. No indemnity having been claim
ed during his lifetime, the widow, for herself 
as well as executrix of her minor child, 
brought action within one year after his 
death. Held, reversing the judgment appealed 
from (M. !.. 11. 0 (j. it. 118.1, Fournier. .1.. 
dissenting, that at the time of the death of 
respondent's husband all right of action was 
prescribed under art. 2202 (’.. and that
this prescription is one to which the tribunals 
are hound to give effect although not pleaded. 
(Compare previous report, Canadian Pacific 
Ey. Co. v. Eobinson, 14 Can. S. C. It. 103). 
Canadian Pacific Ey. Co. v. Eobinson, xix.,

I Reversed by Privy Council (1892) A. C.
481.J

22. Prescription—Objection taken in appeal 
—Costs.]—Held, reversing the judgment ap
pealed from (30 L. C. Jur. (15), that although 
the objection that the right of action has been 
prescribed is taken for the first time on the 
argument in appeal, the court is bound to en
tertain it and give effect to it if properly 
raised. Horion v. Crowley, Cass. Dig. (2 ed.) 
709 ; Cass. S. C. Prac. (2 ed.) 144.

23. Prescription — Arts. 2I6H, 2262, 2267 
C. 0,—Waiver—Failure to plead limitation—

Defence supplied by the court of its own 
tion—Eeservation of recourse for futur. , 
ages J a die ml admission Intcrrui
prescription. | — The prescription of an 
for personal injuries established by art.
('. ('., is not waived by failure of the d-:• t 
ant to plead the limitation, but the eouri a 
take judicial notice of such prescript he
absolutely extinguishing the right of ad....
Tile reservation of recourse for futur-' - 
ages in a judgment upon an action for 
is not an adjudication which can pro- n 
right of action beyond the time limited Im
provisions of the Civil Code, city of J/. 
trial v. McGee, xxx.. 582.

4. Possession.

24. Mortgage — Fraud — Forcclosun and 
Mil. Purchase by mortgage< Eigl
diem Possession- Statute „/ Limit’
E. S. (). ( 1677 l e. IDS, s. Ill Trash,

\\ nicer — Lan on proceeds. | In , 
closure suit against the heirs of a d- 
mortgagor, who were all infants, a dem - 
made ordering a sale; the lands wore --i.i , i 
suant to the decree and purchased ay .1 II. 
acting for and in collusion with ihe m >r . 
who had not received permission fr-u.i li 
court to bid; .1. II.. immediately nfim 
ing his deed, Conveyed to the morlga. . »! ■ 
thereupon took possession of the land 
thenceforth dealt with them as the a'- 
owner thereof; by subsequent devises - 
veyames the lands became vested in ! • -, 
fendant M. 11.. who sold them to tin 
ant L.. a bond fide purchaser, without 
taking a mortgage for the purch1 
In a sun to redeem the lands by the - . > „t 
the mortgagor some eighteen years a t 
sale and more than live years all r -i 
the heirs had become of age. //«/</. i . 
the judgment appealed from (9 Ont. \ K 
5371, that the suit being one imp- ; .
purchase by a trustee for sale the St a lute of 
Limitations had no application, and . - 
the defendants and those under wit--..; di- 
claimed hud never been in pusses- 
character of mortgagees, the plaintiffs were 
not barred by the provisions of li. S. ", - 
It>8, s. 19, and that the plaintiffs u-i , 
quently entitled to a lien upon tin itguae 
lor purchase money given by !.. //-/-/. ai-», 
that; as it appeared that the plaint ills évi
tait aware ol' the fraudulent charm i 
sale until just before comment lug t 
they Could not be said to acquiesce in ■ if 
session of the défendants. Fauhls \. 11 a rim 
xi., 939.

25. 'J'itlc to land—Registered suleliltili'in
l/iglits of children not yet born /-'• "11,11
of deed—Prescription— Ilona fides /,' -■-/-// - 
ilml Presumption against purehasu I'” 
l),W, 2HII. 21!I.i, 2202, 2207, 22ÔI. I
—As good faith is required for tin- i- n years 
prescription under the Civil Code, hat pre
scription cannot be invoked agaitH a substi
tution which has been duly r< 
registration being sufficient to con into a": 
third party, who might subsequent I- l'iin'lim-' 
from th.' institute, a holder in
Where the title deed of a purchaser <>f hauls 
bears upon its face recitals which "iiltl have 
led upon inquiry to evidence of i > defeasi- 
bility of his vendor's title, lie nm-i be J1^' 
sinned to have been iware of the i-i'cciirions 
nature of the title he was purchasing and pre-
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sriptive till»* cannot afterwards be invoked 
either by him or those in possession under 
him as holders in good faith under trnnslatory 
till' -Judgment appealed from (Q. It. ô Q.
It. I'.Mh reversed. ( Leav<* to appeal to Privy 
("iineil refused.) Melodic v. .Simpson, xxix.. 
37.'i.

-'I. Partition of Innd—Tenants in roiiiinoH— 
Slnl il I c of Lim ita I ions—Possession. | —I'nder 
die Statute of Limitations, It. S. X. S. (."» ! 
ser. i e. 11-, possession of land in order In I 

:mih a title and oust the real owner, must 
lie uninterrupted during the whole statutory 
period. If abandoned at any time during sueii 
period the law will attribute the interruption 
to the person having title.—Possession by a 
series of persons (luring the period .will 
bar the title though some of such per
sons were not in privity with their pre
decessors. — Where one of two tenants in 
common had possession of the land as against .

co tenant, t in* bringing "i an atiion 
i'f ejectment in their joint names and entry 
of judgment therein gave a fresh right of en
try to both and interrupted the prescription 
accruing in favour of the tenant in possession. 
Judgment appealed from <32 X. S. Hep. 11 
affirmed. Hundley v. Archibald. xxx., 130.

27. Title to lands—Statute of Limitations 
/•o*vx.tion.]—In 1802, M. obtained a grant 

of land from the Crown and in 1823, permit
ted his eldest son to enter into possession. 
Tin- latter built and lived on the land and 
cultivated a large portion of it for more than 
ten years when ht* removed to a place a few 
Utiles distant. after which lie pastured cattle 
"it it and put up fences from time to time.
Ilis father died before lie left the land. In 
1*7'». I"* deeded the land to his four sons who 
so|i| it in 1873, and by different conveyances, 
the title passecl to P. in 1884. In 18:Hi, the 
descenduuls of the younger children of M. 
gave a deed of this land to B., who proceeded 
to cut limber from it. In an action for tres- 
1'itss by I'.; Held, affirming the judgment, ap
prit led from, that the jury on the trial were 
justified in finding that the eldest son of M. 
had tin* sole and exclusive possession of the 
land for twenty years before 1870 which had 
ripened into a title. If not, the deed to his 
suns in lsTt i, gave them exclusive possession 
and, if they had not a perfect title then, they 
had twenty years after, in 1800. lient leu v. 
1‘*'l>imrd, xxxiii., 444.

2s. sini a turn title— Trcspiu.is — Plea of 
blur mm tcncmcntum—Possession.

ticv Title to Land, 77.

20. Tenant at will—Caretaker—Possession

Sec Title to Land, 78.

•'in, lAlate for life—Possession of tenant— 
Ih maimler—Juint tenants—Survivorship.

Sec Title to Land. 70.

31. Occupation of caretaker — Acts of 
otrucrx/ii,, Recovery of possession — Sever- 
«»<•*' of title.

Sec Prescription, 10.

...32 Tit 11 I, n possession — Xon-eiaim — 88 
‘•ft. c. Id tünt.)

See Title to Land, 81.

33. Possession a fini list assignee—Control of 
est ati nl insolvent Deed by assigne* 
Fra udiilcn t eon veyance.

Sec Title to Land, 133.

34. Itad faith—-Evidence—Purchase of sub
stituted land Con version —Revendication — 
Du mages — Action by substitut. Art. HUS
C. C.

Sec Substitution, 4.

3Ô. Possession by trustee—Statute of Limi
tations—Title to land.

See Will. 13.

30. Title h, hinds Sheriff's deed- A nility 
—Ei/uilocal possession.

Sec Evidence, 230.

r». Other Cases.

37. It enunciation of prescription- l rt. HIS'/ 
C. C.—Condition of policy Prosecution of 
claims - Limitation of liability. | An insurer 
may validly stipulate that claims arising un
der a policy should In* liar red by tin* lapse of 
a shorter time than that limited by law for 
tin* bringing of similar actions. (M. L. It. 3 
0 H. 203 affirmed.I Allen v. Merchants’ 
Marine Ins. Co., xv., 488.

38. Seignorial tenure — Charges running 
with the tith Screitude - Edits et ordon
nances i L. r. I | A servitude may result 
from tin* circumstances under which title is 
held and the conduct of interested parties 
from time immemorial. Commune dr Her- 
thier v. I ten is. xxvii., 147.

30. /nterruption of statute—.1 d ) Win. IV. 
c. U—C. S. A. It. e. 84, s. ; e. 85. ss. I <1- 
0—Covenant in mortgage — Payment by co-

See Xu. 1, ante.

40. Itemed y nyainst the Crown—Petition of 
right—Defence open to Crown.

See ItlDEAU Canal Lands, 2.

And see Prescription.

LIQUOR LAWS.

1. Legislative Jurisdiction, 1-12.
2. License Fees, 13-10.
3. Municipal Ueoclations ; Local Option ;

Prohibition, 17-21.
4. Public Works Act, 22.

1. Legislative Jurisdiction.

1. Constitutional law — Taxation—Regula
tion of trade and commerce—Police regula
tions — Loral or municipal matters — t itra 
rires Powers of Dominion and Provincial 
Legislatures License — Sale of liyuor—.11
I let. e. S ( n.)—.n lid. V. .1» (O.i It. X.
I. Art. ISfVf. SS. lit. U>- -" other licenses”— 
Hrewer’s licenses.]—After the passing of “An 

: Act to amend and consolidate the Law for the 
| Sale of Fermented or Spirituous Liquors,” (37
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Viet. c. 32 I Ont. | I. the Attorney General filed 
nn information for penalties against S.. a 
brewer licensed by the Government of Canada 
under the Act, 31 Viet. c. 8 (l).i, for the 
manufacture of fermented, spirituous and 
other liquors, charging him with manufactur
ing beer, and selling by wholesale, for con
sumption within the Province of Ontario, a 
large quantity of said fermented liquor so 
manufactured by him. without first obtaining 
a license as required by the above Act of the 
Legislature of Ontario. On demurrer to the 
information the special matter for argument 
was that the Legislature of Ontario had no 
power to pass the statute under which the 
penalties were sought to be recovered, or to 
require brewers to take out any license what
ever for selling fermented or malt liquors by 
wholesale, as stated in the information. On 
appeal from the judgment of the Court of 
Queen's Pencil lor Ontario overruling tlie de
murrer, II eld, that the Act of the Legislature 
of Ontario, .";7 Viet. c. 32, is not within the 
legislative capacity of that legislature.- That 
the power lb tax and regulate the trade of a 
brewer, being a restraint and regulation of 
trade and commerce, falls within the class of 
subjects reserved by s. '.'1 ot the I'.. X. A Act, 
18t 17, for the exclusive legislative authority 
of the Parliament of Canada; and that the 
license imposed was a restraint and regula
tion of trade and commerce and not the exer
cise of a police power.—That the right con
ferred on the Ontario legislature by s-s. SI, 
s. !)2 of said It. X. A. Act, to deal exclusively 
with shop, saloon, tavern, auctioneer and 
“ other licenses," does not extend to licenses 
for brewers or “ other licensee " which are 
not of a local or municipal character, ltcg. 
v. Taylor, (3tl I'. C. Q. It. 21m overruled. 
It itch ie and Strong, J.L, dissenting. Severn 
v. The Queen, ii., 70.

2. Police régulations — t(- l'/c/. c. .),
«. / (Que.)—-Sale of liquors within prohibited 
hours Costs.J Per Ititchie, C.J., and Strong 
and Courtlier, .1.1. The provisions of 42 tV 43 
Viet. c. 4 (Que. 1, ordering houses in which 
spirituous liquors are sold, to In? closed on 
Sundays, and every other day between eleven 
o'clock of the night until five of the clock of 
the morning, are police regulations, within the 
power of the provincial legislature. —■ Per 
Henry, Taschereau and G Wynne, .1.1. That 
tin* penally imposed was not authorized by the 
statute, even if such statute was Ultra vires, 
and that the conviction had been properly 
quashed. The court being equally divided, the 
appeal was dismissed without costs and the 
judgment appealed from (2 Dor. < j. it. 103 ; 
7 Q. L. It. 337) ultiriued. Poulin v. City of 
Quebec, ix., 185.

3. Jurisdiction of provincial leyislature — 
Sale of liquor- License fees—11. V. 1. Act 
until) S. m—’ll Met. e. J (Que.)—.IS Viet, 
r. Hi (Que. i- 20 Met. c. 121) ( Cnn. I -—Hit- 
law. | — The Quebec License Act. 41 Viet. e. 3, 
is intro vires of the Legislature of the Pro
vince of Quebec. ( Hodge v. The Quern, !• 
App. ('as. 117, followed), and does not inter
fere with existing rights and powers of incor
porated cities. A by-law of the City of Three 
Rivers, in virtue of its charter, 20 Viet. c. 
120. and 2.8 Viet. c. 70. imposing a license fee 
on the sale of intoxicating liquors, is within 
the powers of the corporation.—Judgment ap
pealed from (5 Legal Xe>vs 331 ) affirmed. 
Suite v. City of Three Rivers, xi., 25.

4. Writ of prohibition—Licensed brewn 
Quebec License Act—}/ \ iet. e. ■! (Qu-
i'onstitutional Ion i /. /. , jg

| Jurisdiction of Court of Sessions. | Tin ,
( si lector of licenses for Montreal dial _ ,

drayman in the employ of brewers la i ; 
under 43 Viet. c. I'd ( D. I, before the (
Special Sessions of the Pence at M ■: ,
with having sold beer outside the biisinc>- 
mises, but within the revenue district, in 
iravenlion of the Quebec License Act. |<> 
and its amendments, and asked a comb : 
lion of 81)5 and costs for said ofTen-i i 
licensed brewers claimed that under tin- | 
minion statute, they had a right of j... 
beer by and through their employees ami 4i 
men without a provincial license, and tlui n 
Viet. c. 3 (Que.), and its amendment- 
ultra rires, and if constitutional did m>: ;m 
thorize the complaint and they issued a i • 
of prohibition enjoining the Court of S|« 
Sessions of the Peace from further protvi n 
with the complaint. Held. Tascherean 
(iwynne, J.L, dissenting, that the Quebec I.: 
cense Act and its amendments were 
vires, and that the Court of Special S' t- 
of the I’cace of Montreal having jurisdin i..i. 
tp try the alleged offence and being lie 
per tribunal to decide the questions m :
and law involved, a writ of prohibit....... id
not lie. — Per Taschereau and G Wynne. .I,I 
that the case was one which it was | i |> i 
for the Superior Court to deal with In n , 
ceedings on prohibition. — Per (iwynne. ,i 
The Quebec License Act of 1878 imp"-'- n 
obligation upon brewers to take out a ji 
cial license to enable them to sell their beer, 
and therefore the Court of Special S 
of the Peace had no jurisdiction, and |u n 
lion should issue absolutely.—The appeal ti
the judgment of the Court of QucénA I 
tM. !.. ii. 2 (j. It. 381) was dismissed with 
costs. M oison v. La in be, xv., 253.

5. Liquor License Act, 1881 ( A'.//. • 
dilions in restraint of trade Legisluti" 
indict ion.Under the " Liquor Liceii-i \ 
1887” (X.ll.), all applications for
are required to be indorsed by the ccri 
of one-third of the ratepayers of tin n i . 
for which the license is asked. No Imln 
a license can be a member of the mu n i|m 
council, a justice of the peace, or a t- r 
the public schools. Held, aliirming tin ..mi
ment appealed from 12. X. Ii. Rep 
the legislature could properly impose tin- 
conditions to the obtaining of a license, and 
the provision is not ultra rires of tie i -Ma
ture of that province as being a pr"luiiitorj 
measure by reason of the ratepayer imwer 
to prevent licenses being issued : nor - ii 
measure in restraint of trade by aiti\ing n 
stigma to the business of selling liquor huwi
lier v. Peters; O' Regan v. Peters, xvn.. 44.

<5. Salaries of license inspectors I'iiiiiiih ' 
by authority of department — .t/*/-- " -"I "I 
tiovernor-in-Council Liquor /.<- I 
1883, s. (I—Action—I lira vires. | c a ’ 
license commissioners for moneys i 
cense inspectors with the approval ' the I'1 
pnrtment of Inland Revenue, in ev - <>f tie- 
salaries fixed 2 years Inter by order 1 < uinn-il 
under s. II of the said Liquor Lie Art. 
1883: lli lil, per Fournier. Tasclnv. an ami 
Patterson, .LU. aliirming the jin!-.1 wu ap
pealed from (2 F.x. ('. II. 21)31. ilmt the 

j Crown could not lie held liable for > >
, of the salary fixed and approved by the 
I Governor-General-in-Council. Per Si rung. •!
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Tl»* Act under which appellant was appointed i 
having been declared ultra rires the petition ; 
of right was not maintainable. Burroughs v. 
The Queen, xx., 420.

7. Legislative jurisdiction — Liquor licenses
" Vessel licenses " " W holcsah licenses "

"Canada Temperance Act, ISIS" License 
Act of 1888. J—Case referred under 47 Viet.

32, s. 20 (D.) let question Are the fol 
lowing Acts, in whole or in part, within the 
legislative authority of the Parliament of Can
ada, namely :—( 1 ) The Liquor License Act, 
IxnI. t-1 An Act to amend the Liquor Li

V ;. 1883V 2nd question. 11 the court 
is of opinion that a part or parts only Of the 
said Acts are within the legislative authority 
ni the Parliament of Canada, what part or 

ui said A<ts are so wkhln such legisla 
nv authorityV Opinion.—The Acts referred 

to are, and’each of them is, ultra vires of' the 
legislative authority of the Parliament of Can
ada, except in so far as the said Acts respec
tively purport to legislate respecting those 
licenses mentioned in s. 7 of " The Liquor 
License Act, 1883," which are there denomi
nated “ vessel licenses" and " wholesale li
censes," and except also, in so far as lie said 
Acts respectively relate to the carrying into 
effect of the provisions of "The Canada Tem- 
l-cranee Act, 1878.” Henry, .1., was of opinion 
that the said Acts were wholly ultra rives.
Ill II Liquor License Act, ISS.I, Cuss. Dig. (2

|On appeal the Privy Council held the Acts 
Id in- u unity ultra vires.

8. Illegal distilleries — Tenuities- - Vice-Ad
miral/// Courts Jurisdiction ■— Inland re-

See CONSTITUTIONAL Law, IS.

U. Prohibition of traffic — " Scott Act "— 
Rtf ere uees—Penalties, tic.

See Canada Temperance Act.

1U. sale of liquor—Prohibition — Sale by 
retail- Powers of legislature.

See Constitutional Law, 45.

11. Sale of liquor — Prohibitory laws — 
l*oiccr* of legislature—Local option—Canada 
Ton pi ranee Act.

s>c Constitutional Law, 40.

1-. \ora Scotia Liquor License Act, 1805— 
Conviction ■hirisdietion- Affidavit on ccrtio- 
nui /‘oners of provincial legislature—Mat
ter o/ procedure.

See Certiorari, 4.

2. License Fees.

Id. Sale of intoxicating liquors — License 
jair .,/ iiin hce. ISIS — (imission in statute— 
lcmlci Costs—Mandamus.] - - The Queltec 
Lin-us.- Act, 41 Viet. o. 3, s. 03 enacts : “ In 
addition to a fee of one dollar on the granting 
ol i-neli license, the duties comprised in the 
tollowin- tariff shall he payable by the appli
cant tlier. for to the license inspector, prelimi
nary t.i i!m' granting of the different licenses 
,5. ,, "r'."v mentioned : — Tariff of duties 
Payable i a licenses under the present law ; 
on licou.," f(„. the sale of intoxicating liquors. 
TrJ <>n ‘‘vh license to keep an inn and for i 
ne sale of intoxicating liquors ; (a) In the 1

City of Montreal, (200, if the annual value or 
rent of the premises for which the license re
quired is less than (400, and 830U, if the an- 

I nual value or rent is (400 or more; flu In 
I the City of Quebec, (123, if tin- annual value 

or rent is less than 841 hi, and 8170, if the an
nual value or rent is (400 or more; (e) In 
every other city, (80; (d) In every ineorpor 
iiled town, (Hi. liy 42ik43 Viet. c. 3, >. 11, 
it was enacted : hub-sections fa), fbi and 
fc) of No. 1 of s. 03 of the said Act are re
pealed and replaced by the following : "In 
Hie Cities of (Quebec and Montreal 30 % of 
the rental or annual value ol the premises 
for which such license is required ; Prov ided 
that in no case shall the price of the license 
exceed the sum of 8-»UO or he less than (73. 
—No proviso for replacing dus» fc) repealed 
was yet enacted in May, 1S8U, when appellant 
went to the respondent, license inspector tor 
the District of Three Hivers, to ontuiu a 
license to keep an inn at Nos. 14 and Hi 
tin dean street, City of Three Hivers, and 
produced the certificate approved by the cor
poration of the city necessary to get such a 
license, lie ollcrcd at the same time tin- 81 fee, 
according to 41 Nia. e. 3, s. j? 1, and re
quested a license, which respondent refused. 
Appellant obtained a writ of munduinus in 
compel respondent to grant the license. -In 
the Superior Court and Queen's ticiiclt re
spondent urged that admitting he could not 
claim 8H0 as originally enacted lor cities 
other than Montreal and (Quebec, and admit
ting he could not claim 870 as for incorporat
ed towns, lie was at ail events entitled to 
«Jailli tin- duty of U His. mentioned in 41 
Viet. v. 3, ss. <iti & (i7, which had never been 
repealed, providing as follows: • titi. The 
Lieutenant Governor may, xvht-n and so often 
as lie deems it expedient, liy regulation reduce 
the rate of duty on licenses, as mentioned in 
art. 113 of this law, provided that this rate 
lie not below the rate imposed by the 3th 
section of the Imperial Act, George ill. v. 
88."—"07. The duties imposed by this law on 
licenses of inns, restaurants, steamboats, bars, 
railway buffets, or liquor shops, include those 
imposed by said Imperial Act, hut should the 
same be hereafter repealed, such rei>eal shall 
nut have the effect of reducing the umnunt of 
such duties." 14 George 111. c. 88, s. 3. is 
as follows " 3. And lie it fut titer enacted 
by the authority aforesaid that there shall, 
from and after tin- 3th day of April, 177.3, 
lie raised, levied, collected and paid, unto 11 is 
Majesty's lteceiver-General of the said pro
vince i Quebec I, for the use of 11 is Majesty, 
his licit* and successors a duty of LI ltis., 
sterling money of Great tiritain. for every 
license that shall he granted h.v the Governor, 
Lieutenant Governor, or Commander-in-Chief 
of the said province to any person or per
sons, for keeping a house or any other place 
of publie entertainment, or for the retailing 
uf wine, brandy, rum, or any other spirituous 
liquors, within the said province ; and any 
person keeping any such house or place of 
entertainment, or retailing any such liquors, 
without such license, shall forfeit and pay the 
sum of £10 for every such offence, upon con
viction thereof ; one moiety to such person, as 
shall inform or prosecute for the same and 
the other moiety shall be paid into the hands 
of the Receiver-General of the province, for 
the use of Ilis Majesty.”- -The Superior Court 
held that the offer of 81 was sufficient and 
ordered the issuing of a peremptory wri| of 
mandamus enjoining the respondent to grant 
the license. The Queen's Bench set aside this 
judgment. Held, affirming the judgment ap-
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pealed from (1 I)or. Q. B. 237», that appel- 
lant would not havt* been entitled to his 
license without offering to pay the £1 lt»s. 
sterling required by the Imperial Act in ad
dition to the fee of $1, even if the respondent 
had been authorized to issue a license, but 
owing to the repeal of s. tilt of 41 Viet. <•• 

s.-s. ( c), without provision being made 
for the issue of licenses in cities other than 
Montreal and Queliec, under no circumstances 
could a license be issued for the City of 
Three Hivers for the year in question.—Pit 
Kitehie, and Fournier. .1. The man
da mus could not go. because the period for 
which appellant claimed the license had ex
pired. and a mandamus is never granted to 
compel a party to do an impossibility. If ap
pellant had been entitled to his license and 
the time had expired after lie had come to the 
court, it would have materially affected the 
question of costs, but not being entitled to 1ns 
license the appeal must lie dismissed with 
costs. I’d- Henry. J. Appellant was entitled 
t<> his license upon payment of £1 Ids. ster
ling. together with the fee of $1. and having 
been misled by the respondent into making 
a tender of a larger sum than respondent was 
entitled to demand, and not of the exact sum 
as required by the law, respondent ought to 
pay the costs. Bergeron v. LassaUc, Cass.
l)i*g. (2 ed. l 405.

14. It iff illation in restraint of trade—Pro
vincial license fees—Police regulations—Local 
or municipal matter».

See No. 1, ante.
15. Conditions in rentra in t of trade—I^cp il

lative jurisdiction to impose fees — Municipal 
license fee.

See No. 3, ante.

Hi. Quebec License Act—Provincial license 
fee.

Sec No. 4. ante.

3. Municipal Keuulationb ; Iaical Option :
Prohibition.

17. Oranting licenses in St. John. X. B.— 
A’cir Brunswick Liquor License Act, 1HH7- - 
I Hire tor a clauses. |—The Liquor License Act. 
1S.H7 (N. H. i. provides that " all applications 
for license, other than in cities and incorpor
ated towns, shall lie presented at the annual 
meeting of the council of the municipality 
and shall then lie taken into consideration, 
and in cities and incor|iornted towns at a 
meeting to lie held not later than the 1st day 
of April, in each and every year." Tim inter
pretation clause provides that in the City of 
St. John the expression “council " means the 
mayor, who has the powers given to a muni
cipal council. It is also provided that when 
anything is required to lie done at, on or 
before a meeting of council, and no other date 
is fixed therefor, the mayor may fix the date 
for doing the same in the City of St. John.— 
Held, affirming the judgment appealed from 
(27 X. B. Hep. 554), that the provision re
quiring licenses to be taken into considera
tion not later than the 1st day of April is 
directory only, and licenses granted in St. 
John are not invalid by reason of the same 
being granted after that date.—Per Gwynne, 
.1.. that this provision does not apply to the 
City of St John. Donahcr v. Peters; O'ltegan 
v. Peters, xvii., 44.

IS. Municipal corporation — Action h 
crction of members of council—Itefusai to 
in in <. rtificaL Liability >./ coip 
In an action against a municipal corp.H 
for damages claimed on account of tin 
of the municipality having, as alleged, il 
refused to confirm a certificate to emilil. 
plaintiff to obtain a license for the 
liquors in his hotel. Ileld. affirming tin 
nient appealed from (<J. H. S. <j. I: „ 
that the municipal council hud a di- . 
under the provisions of the “ Quebec I. 
Law," H. S. (j. art. S3lt, to lie exen 
the matter of the confirmation of midi 
tifientes for the exercise of which no 
could lie. and. further, that even if the i 
hers of the council had acted nuilit iou-l. a 
refusing to confirm the certificate there n.iiM 
not lie on that -account any right of i ivm 
for damages against the corporation. Itmri, 
v. Township of Stanstead. xxix., 73li.

19. Jurisdiction of Provincial Legist ui 
License fees — Municipal by-law.

Sec No. 3, ante.

2<>. Statutory prohibition — Penal siaiuU 
—Wholesale purchase — Quarantei \nl
id it u III run 11 art l 'arft Ituri \
Liquor License Act—Practice.

See Contract, 100.

21. Canada Temperance Act - Pol 
stable — Negligent performance of du!y 
Homages.

See Municipal Corporation, •»*'-

4. Public Works Act.

22. Having intoxicating liquors near 
works — Conviction under Ontario sin' 
Destruction of liquors by order of i u - 
I ,it, d convk i'"U I - tion foi
Notice of action.

Sec Malice, 4.

LIS PENDENS.

Retraxit of part of claim — Res.........
to balance — Subsequent action \djiah 
cation in first action—Res judicata

Sec Practice and Prockih uk.

LITIGIOUS RIGHTS.

1. Forfeited shares — Illegal coir utu> 
Judgment in similar dispute—Arts. I /W. 
IÔS'i ('. c. | B. became holder of lit slum* 
of stock, which at the time of the rrmisfers 
had been declared forfeited for i 1 , .i.vin n' 
of dues. Subsequently cither slur -, which 
had been confiscated for similar n i 
declared, by judgment of the Superior <'"uri, 
to lie valid and to have been illegal; ;.irfeiled.
Thereupon B. by mandamus aski
idled as a member of the society and paid 
the amount of dividends already declared 
favour of and paid to other shar'd .aiders, in 
defence it was pleaded that B. ha i .icquire1* 
under the transfers in quest ion ' - 1 - ;
and was only entitled to recover the ammin' 
actually paid, with legal interest and cost ot
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transfers. Held, affirming tho judgment np- 
penled from <M. I,. It. Li It. 2721. Fournier 
and Henry. ,IJ.. dissenting, that at the time 
of the purchase of said shares, It. wiis it buyer 
of litigious rights within the provisions of 
art. 15811, (’. and, under art. 1082, 
could only recover from the liquidators the 
price paid by him with interest thereon.— 
Also, that the exception in the fourth para
graph of art. 17.8-1 ('. t'.. only applies to the 
particular demand in litigation which Imd 
been confirmed by a judgment of a court, or 
which having been made clear by evidence is 
ready for judgment. llrady v. su ivait, xv.. 
82.

2. Title to lands — Vsurper in possension- 
Plcadings Art. 1582 V. Where there
is no litigation pending or dispute of title to 
lands raised except by a defendant who .has 
usurped possession, ami holds by force, he 
cannot when sued set up against the plaintiff 
a defence based upon a purchase of litigious 

Pom cil v. II atti ra, xxviii., 133.
11. ('outrait void — t'hn in fieri g — Collusive 

judgment-—Tierce- Opposition,
five Title to Land, 131.

I. Speculation in litigious rights—Estoppel 
—Warranty.

See Title to Land, 111.
And sec Champerty—Maintenance.

LOCAL IMPROVEMENTS.

See Municipal Corporation.

LOCATION TICKET.

Crown lauds—Sales by local agent—Sus
pensive conditions — Timber licenses — Pri
ority of title.

Sec Crown, 05.

LOGS.

\. Ih trillion of saw-logs on drive—El oat- 
•W< 't reams It. S. O. ( 18811 c. 121—Von- 
•true!ion of statute.

Sec Watercourses, 5.
2. Hirers and streams — Obstruction — 

Dam — Driving saw-logs.
See Watercourses, fl.

And see Saw-logs.

LORD CAMPBELL'S ACT.

1. Right of action by deceased— Limitation 
of action - Remedy barred—liodily injuries 
~Cbnin of widow — Extinguishment of obli
vion Arts. 1056. 2261, 2262. 2261, 2168,
£ UK if/. U.f. E. C. /‘.I The litis- 
baud was injured while on duty ns appellant’s 
employee, the injury resulting in death about 

months afterwards. No indemnity was 
claimed during his lifetime. The widow, for 
herself ns well as executrix of her minor child, 
brought action within one year after his I 
death. Held, reversing the judgment appealed 

s. c. u.—20
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- from i M. L. It. 0 Q. It. 118i, Fournier. J.. 
dissenting, t hat respondent's right of ac
tion under art. 1050 <depends not only 
upon the character of the act from which 
death ensued, hut upon the condition of the 
decedent's claim at the time of his death, and 
if the claim was in such a shape that lie 
could not then have enforced it. had death not 
ensued, the article does not give a right of 
action, or impose liability on the person in
dicting the injury.—That as it appeared on 
the record that the plaintiff had no right of 
action, the court would grant the defendant's 
motion for judgment non obstante veredicto. 
—That at the time of the death of respon
dent's husband all right of action was pre- 
w | ibed under art. 22(12. < ami that this 
prescription is one to which the tribunals are 
hound to give effect although not pleaded. 
Vanadian Pacific Ry. Vo. v. Robinson. xix„

I Reversed by Privy Council ( 181121 A. (’. 
48!.|

See Limitations of Actions. 21.

2. Government railway - Injury to em
ployee- Lord Campbell's Act \rf. to56. C.

I V.- -Exoneration from liability — R. S. V. e.
1 ■IS. s. 50.\ Art. 105(1 ('. ('. embodies the ac

tion previously given by a statute of the Pro
vince of Canada re-enacting Lord Campbell’* 
Act. Robinson v. Canadian Purifie Ry. Co.
( 118!>2| A. (*. 4SI i distinguished A work 
man may so contract with his employer as to 
exonerate the latter from liability for negli 
genre, and such renunciation would be an 
answer to an action under Lord Campbell's 
Art. Griffiths v. Earl Dudley til (j. IS. It. 
3571 followed. The Queen v. Grenier, xxx.,

11. Damages for death of serrant—Jurisdic
tion of Maritime Court of Ontario—Ac y li
ge nee—Right of action.

Sec Action, 42.

4. Art. 1056 V. V.—Moral wrong—Solatium
[ssessment of damages Misdirection \i iv

trial.
See Damages, 2.

5. Death of parait Xrgligenei•— llercace
ment—Solatium—Art. 1006 V. V.—Pecuniary

, l0S8.
See Damages, 4.

(1- Ac/io personalis moritur earn personû— 
Abatement of appeal—C. S. X. II. c. 86.

See Appeal, 1.
i 7. Action by widow—Previous action by de- 
. ceased in liis lifetime — Different causes of 
1 action—Identity of material issues—Evidence 
■ in first action—Subsequent use of.

Sec Evidence, 19.

LOTTERY.

1. Constitutional law - Legislative powers 
—II. X. A. Art. 1861—Criminal Code. 1802 
—R. S. V. e. I AH R.S.Q. art. 2920—5.1 Met. 
c. .16 ( G a e. )—Indictable offences - Contract 
—Illegal considérât ion — Vo-relative, agree
ments—Xullity Invalidity judicially noticed 
—Arts. 1.1. 98!t. DUO V. C. | The Provin
cial Legislatures have no jurisdiction to per
mit the operation of lotteries forbidden by 
the criminal statutes of Canada.—A contract 
in conned ion with a scheme for the oiteration
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of a lottery forbidden by the criminal statutes 
of Canada is unlawful and cannot be enforced 
in a court of justice. The illegality which 
vitiates such a contract cannot be waived or 
condoned by the conduct or pleas of the party 
against whom it is asserted and it is the duty 
of the courts ex mero motû, to notice the 
nullity of such contracts at any stage of the 
case and without pleading. Judgment ap
pealed from reversed, Uirounrd, J., dissenting. 
—Per (« irons id, J., (dissenting, i In Canada 
before the Criminal Code, 18112, lotteries were 
mere offences or contraventions and not 
crimes, and consequently the Act of the Que
bec Legislature was constitutional. L'Associ 
ation Ht. Jean-Ha ptiste v. It vault, xxx., 51)8.

2. Illegal consideration of contract — Co- 
relative agreements.

acv Constitutional La\^, 31.

MACHINERY.

X aisance — Operation of electric railway 
—Power house machinery—Vibration, smoke 
inni noiat Injury adjoining property 
F videnoe—Assessment of damages—Reversal 
on questions of fact.

ace Nuisance, 0.

And see Immoveable Pbopebty—Mastkb and 
Servant—Moveables—Negligence.

MAGISTRATE.

ace Justice or the Peace.

MAGNA CHARTA.

Canadian waters — Property in beds — 
Publie harbours - - Erections in navigable 
waters — Interference with navigation 
Right of fishing — Power to grant — It ip- 
arum proprietors -— Great lakis and navigable 
rivers—Operation of Magna Charta — Pro
vincial legislation — It. S. O. (1887) e. 2j, 
». 47—55 Viet. It) s.-ss. 5 to Id. /.'# and .il (O.) 
It. S. (J. arts. 1.11.i to 1.118. | Where the pro 
visions <d" Magna Charta are not in force, as 
in Quebec', the Crown, in right of the pro
vince, may grant exclusive rights of fishing in 
tidal waters, except in tidal public harbours, 
in which, as in public harbours, the Crown, 
in right of the Dominion, may grant the beds 
and fishing rights. Gwynne, J.. dissenting.
—Per Strong, C.J., and King and Girouard, 
JJ. The provisions of Magna Charta relating 
to tidal waters would lie in force in the pro
vinces (except Quebec I, unless repealed by 
legislation, but such legislation has probably 
been passed by the various Provincial Legis
latures and these provisions of the charter, 
so far as they affect public' harbours, have 
been repealed by Dominion legislation.—(See 
1181)8) A. C. 700.) The Fisheries Case, xxvi., 
444.

MAILS.

8o I
MAINTENANCE.

1. Reversion in lands not used for t•</«<<.. 
purposes — Purchase in conflict with pul.l. 
use—Trust.

Bee Hideau Canal Lands, 1.
‘J. Fiduciary ugent of Crown—Purcliasi i 

conflict with publie use—Ordnance lands 
Trust estate.

Sec It idea u Canal Lands, 2.

3. Will — Sheriff's deed — Proof of I. 
ship—Rejection of evidence—Mew trial.

Sec Evidence, 171.

And see Champerty—Litigious Bights.

MALICE t MALICIOUS PROSECU
TION.

1. Libel — 81 under — Interruption of ,m 
script ion — Arts. .i.itid, ddtil C. C. /Vu./. »
of proceedings.]—Action by K„ in hi~ ; 
time, civil engineer, for $20,(MMl damages, 
consequence of unjust removal from tin 
sition of commissioner of expropriations ! In 
respondents became plaintiffs par ngns. 
d'instance.—On 14th April, 18UN, It mi.I M. 
were named joint commissioners i<> determine 
the amount to be accorded to Wilson fm iw 
propriation <.f part of bis property 
It., after valuing the compensation at SI!', 
fiOO, on objections made, reduced the anmunt 
to $13,000. M., in his report, declared ST "i 
sufficient.—Thereupon, on 7th August. I Mis. 
the city council passed a resolution rlmi-aug 
S. and It. with fraud and partiality, and ap
plied to the Superior Court to Imw i In ai 
removed from office.—On 17th Septcmee!, 
187U, the application was granted ou ttie 
ground that they had committed an error 
of judgment and proceeded on a \\ ru», 
principle, the charges of fraud and par 
lia lit y being held unfounded. — On -dtli 
September, 1873, the Court of Queen's 1 tench 
re instated S. and It. as commission- i ami 
on -Itli .November, 1870, this judgment w:i- 
aHirmed by the l’rivy Council. (- App. t - 
11lx)-—In May, 1871, S. brought the n lion, 
and in answer the appellants submit m I : 
That the action was barred under arts. 22'>2 & 
2207 C. C. ; that they had not been a- mated 
by malice, and they considered it a duty t" 
adopt proceedings for the redress of gw \an 
complained of by interested parties, that then1 
was reasonable and probable cause for I heir 
ads, and that S. had suffered no damn nr for 
which they were amenable. The Superior 
Court dismissed the action us barred, with
out entering into the merits, but 11 1 "'trt
of Queen's Bench reversed the judgment and 
allowed $13,000 damages, being ol o| 
as the matter was still in course of litigation, 
arts. 2202 & 2207 C. C., did not apply, and 
the action was not prescribed ; that ilmv was 
no proof of fraud and misconduct : that the 
proceedings were without reasonable and prob
able cause, and malice should be inferred. 
Held, affirming the judgment appeal'd Iront 
lO Legal News I'm; 27 L. < J" 12»«. 
Fournier, J., dissenting, that the a >n was 
not merely for the libel contained m the re
solution of the 7th August, 1808. Im' i--r inn»- 
cions prosecution, following up that i - solution 
by proceedings instituted in the rumi-, mali
ciously and without any reason»hie and just 
cause, and prescription did not begin to run 
until the termination of such protipedmgs.Sec Postal Service.
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The action, therefore, and judgment for dam
ages should he sustained, no objection having 
been raised that the action was prematurely 
brought. Mu i/or of Montreal v. Hull, xii., 74.

II. Reasonable and probable cause — In
ferences Functions of judgi Questions for 
jury—Ao/iwi/it.J-—In an action for malicious 
prosecution the existence or non-existence of 
reasonable and probable cause must be deter
mined by the judge. The jury may be asked 
t<> liiul on the facts from which reasonable and 
probable cause may be inferred, but the in
ferences must be drawn by the judge. Lister 
v. Ferryman (L. It. 4 11. L. 521) followed ; 
\hrath v. North Lantern tty. Co. (11 Q. It.

1- 7'.». 14u ; 11 App. Cas. 247) considered. 
Archibald v. McLaren, xxi., 588.

it. Insolvent Act — Demand of assignment 
ileasonublc and probable cause — Order of 

juilyc annulling ihinund — Evidence.\—In 
]s74 the firm of 1 >. & Co. was composed of 
,1. It. and ,1. S. ; and the firm of 10. & G. 
was then composed of J. !•’. 10. and the plain- 
fill. The latter firm carried on business then, 
in Saint John, as dealers in Hour, meal. &c., 
ami there had been dealings between the firms 
for about two years previously, but not, so 
far as appeared, to any very large extent.— 
la the fall of that year, three promissory 
antes, made by 10. vV U. in favour of 1>. At 
Co., which had been indorsed by the latter 
lirai, and which had been discounted for them 
by the Bank of Montreal, were lying in that 
bank when they matured. The first for 
ÿfu'.i.M, fell due 23rd November, 1<«4; the 
second for $lUif.71, due 7th December, and 
lIn- third for $137.111, due 14th December.— 
On 23rd November, when the first note be- 
vunte due, plaintiff called at the office of 1). 
& Co., where he saw 8., and told him that he 
was unable to pay the note in full that day, 
but la- offered S. 25% on account, and asked 
to he allowed to renew for the difference. S. 
promised to speak to the defendant on the 
subject, and requested plaintiff to call again 
ami get his reply. Plaintiff accordingly called 
again shortly afterwards and found both S. 
ami I). in their office. Defendant then at 
once refused peremptorily to accept the offer 
which plaint in had made to S., or to accept 
50% and to renew for the balance for one 
month. Alter three o’clock on the same day, 
defendant called at the office of E. «Sc. G. and 
told plaintiff that if the note was not taken 
up b.\ one o'clock the following day. an at
tachaient would he issued against the firm of 
E. \ i. Plaintiff urged him not to issue any 
attachment, assuring him that, not only D. 
& Co., but every one of the creditors of E. 
& I ». should be paid in full. Defendant, how- 
ever, refused to listen to these assurances. 
The note for $4011.81 was not then retired, 
neither was the next one. for $100. when it 
became due; but the third was paid in full 
at maturity.—Some time in December (the 
plaintiff thought about the 7th I, E. & G. re
ceived n letter from 11., as solicitor, on behalf 
of 1». Co., intimating that D & Co.’s claim 
must he paid, or that E. & G. must go into 
liquidation. As the solicitor of D. & Co., It., 
mi l'iih December issued an attachment 
against E. & (}., hut which was never execut
ed. The sheriff testified lhat no property was 
pointed out to him, and that he found none to 
attach under it.—On 12th January. 1875, a 
demand was served on E. & G. at the instance 
of 1*. & Co., requiring E. & G. to assign un
der the Insolvent Act of ISliO.—Within five

days after service a petition, under s. 15 of 
the Act, signed by E. & G. individually, was 
presented, praying that no further proceedings 
should lie taken under it, and the judge pro
ceeded to inquire into the subject matter of it, 
and ordered, “After hearing the parties. Jfce., 
and it appearing to me that E. & G. have not 
ceased to meet their liabilities generally at the 
time of such demand, 1 do order that the 
prayer of the petitioners lie granted, and that 
no further proceedings he taken on such de
mand, with costs, &c.,"—E. \ G. arranged 
with D. A Co. for the debt for which the de
mand had been made by giving them an in
dorsed note, payable, with interest, in 12 
months; which was subsequently paid in full. 
—Plaintiff brought action on the ground “that 
the defendant falsely and maliciously, and 
without reasonable and probable cause, made, 
or procured to lie made, a demand . . . re
quiring plaintiff and E. to assign for the bene
fit of creditors, and falsely and maliciously, 
and without reasonable or probable cause, 
caused the same to be served . . . and
the plaintiff and E. presented their petition 
praying that no further proceedings, under 
the demand, should be had, and the judge 
granted the petition and thereby such demand 
became and was of no force, and the pro
ceedings thereon were determined ; and by 
reason whereof plaintiff was put to inconveni
ence and anxiety, and was prevented front 
transacting his business and carrying on his 
said trade with the said E., and was injured 
in his credit and incurred expense in procur
ing the said demand to be annulled,” &e.- At 
the trial Duff. .1.. directed the jury that the 
annulling of the demand by the order of Judge 
Watters was prim à facie evidence of the ab
sence of reasonable and probable cause, and 
threw upon the defendant the burthen of prov
ing the affirmative. ID hi, reversing the judg
ment appealed from (3 Pugs. A: llur. 77 i, that 
such order was not in itself even prima facie 
evidence of the absence of reasonable and pro
bable cause : but, further, the evidence suffi
ciently established the existence of reasonable 
and probable cause for making the demand of 
assignment. Domville v. (Jleeson, Cass. Dig. 
(2 ed.) 343.

4. Arrest—Imprisonment — Justice of the 
peace— Having lii/uors near public works- 
Destruction of liguors Sot ice of action- - 
Necessity of gnashing—Unsealed conviction— 
Afjijing seal - Venue- Sew trial—It. S. (>. 
(7877 i c. J2, ss. 2. ti, 7—H. S. O. ( ISH71 
c. 3.7. ss. 2. ti, 7—It. S. O. UM7) r. 73 -It. 
.s'. (). 118771 c. 73. | It. was convicted on a 
charge of having intoxicating liquors aboard 
a schooner in the Michipieoten River “ for the 
purposes of sale on or near the works of the 
Canadian Pacific Railway, contrary to law.”
Ilis stock of liquors was destroyed and, in de
fault of payment of a line purported to he 
imposed under R. S. 11. I 1877 i e. 32. s. 2, he 
was imprisoned at Port Arthur, Ont., for 
about six weeks, when lie was discharged under 
a writ of habeas corpus. The conviction ns 
returned was not under seal : neither the con
viction nor the order for destruction of the 
liquors was formally quashed ; the notice of 
action for damages for malicious arrest and 
imprisonment and destruction of the liquors 
was served upon one of the convicting justices 
personally and a copy left at the residence and 
with the solicitors of the other convicting jus
tice who admitted having seen a copy of the 
notice, but it did not appear where or at what 
time. The venue was laid in Toronto and
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changed by consent to Port Arthur where the 
triul took place. B. recovered damages and 
tin» Divisional Court affirmed the trial court 
judgment (1'» O. It. 710). The Supreme 
Court (Kitc'hie. C.J.. and Strong, Fournier, 
Gwynne ami Patterson,. .1.1.1, affirmed the 
judgment of the Court of Appeal for Ontario 
(10 Ont. App. It. 308), dismissing au appeal 
from the Divisional Court judgment. Conincc 
v. Bond, 1800, Cuss. Dig. (3 vd.) 511.

5. Malice—Libellous resolution — Summary 
dismissal of municipal official. | A resolution 
bv which a municipal council summarily dis
missed an official without any previous notice 
recited that he Imd committed a serious fault 
by making unfounded charges against his as
sistant ; that he was charged with negligence 
towards his committee: that he, without 
cause, refused to recognize his assistant, anil 
bv his conduct tended to render the adminis
tration of his department inefficient. No ma
licious motive was shewn to have actuated 
the council in passing the resolution. Held. 
that there was nothing in the resolution of a 
nature to injure the official character or repu
tation of the official so dismissed.—Judgment
ii|.|h.iiI,-,I    i<.>. II. U <!■ ». On iilhrmed.
Davis v. City of Montreal, xxvii., 53$).

<i. Probable cause — Forgery.]—An action 
by S.. holder of a note indorsed to him by 
the payees, was dismissed upon evidence that 
it had never been signed by the person named 
as maker, nor with his knowledge or consent, 
but had been signed by his son without au
thority. The son deposed that he never in
tended to sign the note, and if he hail actually 
signed it with his father's name, it was lie- 
caused he belie’ d that it was merely a re
ceipt for goods delivered by express. Immedi
ately after dismissal of the suit. S. wrote 
payees asking information to help him in lay
ing a criminal charge to force payment of the 
note and costs, lie also applied to the agent, 
by whom the goods were delivered and note 
procured, and was informed that there was a 
receipt for the goods in the delivery-book, but 
that the signature was denied and could not 
be proved. Without further inquiry, and not
withstanding a warning against criminal pro 
(•ceding, S. laid information against the son 
for forgery. Vpon investigation the charge 
was declared unfounded. Held, reversing Imth 
courts below, that, under the circumstances, 
the prosecution was without reasonable or 
probable cause, and plaintiff entitled to sub
stantial damages. Charlebois v. Surveyor, 
xxvii., 550.

7. Slander—Privileged communication.
Sec Public Officer, 1.

8. Arrest on capias — Want of probable 
cause- Affidavit- Art. 7IM V. 0. P.—Damages.

Sec Capias.

t). Damages — Evidence — Favourable ter
mination of proceedings.

Sec Action, 43.

10. License by-law—Commercial traveller— 
Selling without license — Action for illegal

11. Privileged communication — Evidence 
—Charge to jury—I nfricndlinesa.

See Liuh-L, 7.

MANDAMUS.

1. Discretionary order — Appellate j,n 
tion—County school rates—It. X. A. x. i , , 
ser.) c. 82, s. 52.\ -A mandamus was np| :.d 
for to compel the Town of Dartmouth 
assess $10,070 for its proportion of 
school rates under K. S. X. S. <\ 33. ~ ",_• 
The court below, without determining win 
or not the assessment was possible and - 
gatory, made the rule absolute, leaving 
questions to lie determined on the return of 
the writ. IDhl, affirming the judgnim 
pealed from (1 Ituss. & Geld. -Hi'Ji, xt n. 
and (>wyntie, .1.1-, dissenting, that the gi 
ing of the writ in this case was in the d 
tion of the court below, and the exercé 
that discretion cannot at present be 
tinned.— Per Uitchie, C..I. That the T" 
Dartmouth is not, but that the City ot !l;i 
fax is. exempted by K. S. N. S. c. 33 n . i 
contribution to county school rates, is 
Ituss. & Geld. 4031. The Queen v. Toe, 
Durtmoutli, ix., 509.

3. Appeal—Jurisdietion—Final jtidan 
Judyunnt on demurrer—Supnme amt !•> 
quer Courts Act, ss. 2fj (g I. 2ti, 211. .in. \ I 
terlocutory judgments upon proceeding- v 
and upon a writ of mandamus are not .n . 
able to the Supreme Court under s. 31 1 i 
of the Supreme and Exchequer Court' \ 
The word "judgment" in that sub-' tt 
means the linn I judgment in the case, s n-ng 
and Pnttereou. ,1.1., dissented. Lunii m 
Commissaires de St. Mare, xvili., 599.

3. School corporation Division of mi - 
tendent of public instruction l/iy 
judyunnt PrintII• If. S.Q.uti

id it ali I iet. e. 2'j, ss. J8 anil P.) tQn 
Vnder the provisions of art. 3035 of i lie 
vised Statutes of Quebec, us ametuic!
A 50 Viet. c. 34, ss. IS and 19, cert ai r 
payers of a school district appealed t" tin* 
superintendent of public instruction for tlie 
Prov inee of Quebec, who tin r< upoi 
a decision and gave orders and direct, n- 
sjieeting the erection of a school hoir' , v. i, h. 
however, the school commissioners in > ' ! 
to perform. //■ Id, affirming the jml i 
pealed from (Q. It. 3 Q. 1$. 5001. that 
cases, the decision of the superintend 
public instruction was final ; ilint no ; ;r >i 
therefrom would lie to the 8upi 
and that the proper remedy to onion c tin' 
execution of the orders and directions c tin 
superintendent was by mandamus. < ■■ nms- 
sain s de St. Charles v. Cordeau, 9th 1 •;ii-

4. Appeal—Special lettre—GO il til 1 • ' • •
.}.}, s. I in—Error in judgment Pom n /*/»■' 
jurisdiction—Procedure. | Special f 1 11 :,i’
peal from a judgment of the Court of AI'peal 
for < Intai'lo, under s. l (t-) of (10 <K
c. 3 l. will not be granted on ihe gr<i 
that there is error in such judgment Such 
leave will not be granted when it i- certain 
that a similar application to tin* Conn *■! Al1- 
peal would be refused.—The Ontario court; 
have held that a person acquitted «m a crin11 
mil charge can only obtain a cop> _<>l the 
record on the flat of the Attoi 
S. having been refused such lint ai'plicd hr 
a writ of mandamus which the 1 tivisioim. 
Court granted and its judgment was affirmai 
by the Court of Appeal. Held, that the man
damus having been granted the public interest 
did not require special leave to be given for
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an appeal from the judgment of the Court of I 
Appeul, though it might have had the writ | 
been refused. — The question raised by the i 
proposed appeal is, if not one of practice, a ! 
question of the control of provincial courts I 
over their own records and officers with which | 
ilie Supreme Court should not interfere. .W- 1 
torncy-UcHcral of Oiilurio v. Scully, xxxiii., !

’»• Final judgment — Decision — Highest \ 
court of final resort—38 Viet. c. 11.

See Appeal, 151).

•». By-law—l{aihcay bonus—Validating Act 
—itemedy at lair.

See Municipal Corporation, 37.

7. School taxes in county of Halifax—As
sessment of present ratepayers for previous 
years—J urisdietion.

Sec Assessment and Taxes, 02.

s- Remedy for tcrongful dismissal—Physi- 
cian i ngaged by Hoard of Health—harge on

Damages Reasonable <

Sec Municipal Corporation, 158.

ft. Drainage — Injuring liability—Right of ! 
artion—Xoticc—R. S. (t. ( 1881 ) c. 18).

See Drainage, 2.

ft'. Municipal drains — Xegligcncc— Non- i 
completion—Action —Maintenance and repair. !

See Drainage, 3.
11. Return to writ—Demurrer—Practice in !

See Appeal, 344.

1- 1 ppeal—J urisdietion— Court of Review 
—ô'i it 00 Viet. o. 3ii, s. .1 (D.)—Costs.

See Appeal, 113.

1ft. Construction of contract—Construction 
Viet. < 183, s. \ olit < to can a I con

tract- Has supply shut off for non payment 
of gas bill on other premises.

Sec Contract, 28.

the second action.—On appeal from the judg
ment dismissing the first action: Held, re
versing the judgment appealed from, that the 
plea of compensation was unfounded. (1. It. 
having the right to put an end to 1\ S. M.’s 
mandate by a direct action, and therefore un
til the account which had been ordered in 
the second action had been rendered, the 
moneys should remain in the hands of the se
questrator appointed with the consent of the 
parties. Bury v. Murphy, xxii., 137.

2. Partnership — Division of assets — Art. 
18118 C. f.- Ih blur and creditor account. \ — 
In Quebec, where there is no other arrange
ment between partners, the partition of the 
projierty of a commercial partnership must be 
made according to the rules laid down in the 
Civil Code in relation to the partition of suc
cessions. in so far as they can be made to 
apply. -Upon tin- dissolution of a partnership, 
where one of the partners has been entrusted 
with the collection of moneys due as the man
datary of the others, any of his co-partners 
may bring suit against him directly either for 
an account under the mandate, or as for 
money had and received. Lefebvre v. Aubry,

3. Pledge of stock — Xoticc of trust—Pre
carious title - Possession of shares — Insol- 
Vttneg-Arts. 1100, 3368 V. C.

4. Stall ment- Reddition de compte—Errors 
and omissions—Reformation de compte.

ô. Xegotiorum gestor — Action—Account— 
Release—Purchase of trust estate—Will.

Sec Account, 4.

• ». Power of attorney—Authority to adjust 
anil settle claim -Right to reelin' award. 

Sec Attorney.

7. Insolvency — Purchase by inspector — 
Trusts—Arts. 1)8'p 11116 C. C- -.4/7. C. P. (J. 

See Trusts, 23.

MANDATE.

And see Broker — Viuncipal and Agent—

1. Termination — Partnership moneys—Se- 
'liii strut ion of—Contre-lettre.]—In November, 
ISM!, <; It. by means of a contre-lettre be
came interested in real estate transactions in 
Mmilval. eHeeled by 1\ S. M. In December, 
,v< 'I B. brought action against 1*. S. M., 
h» have a sale made by the latter to one Bar- 
mImii de, lured fraudulent and the new pur- 
imi'it restrained from paying the balance due 
to tin- parties named in the deed of sale. A 
Plpa <>f compensation was filed and, pending 
nvtiiiii. a sequestrator appointed, to whom 
narsalmt paid the money. In September. 
lss‘- another action was instituted by G. B. 
again-r I\ S. M. for an account of real estate 
transactions conformably to the contre-lettre. 
a plea of compensation was filed. The Su- 
periur Court dismissed the first action on the 
ground that <1. B. had no right of action, hut 
Maintained the second ordering an account to 
oe taken. The Queen’s Bench affirmed the 
superior Court in dismissing the first notion 
aml 1 • S. M. acquiesced in the judgment on

MANITOBA.

1. School law — Rights " by practice " — 
Legislative jurisdiction—Denominational edit-

see Constitutional Law, tilt.

2. Constitutional Act — Legislation in re
spect to education—Législatif! powers—Right 
to reiieal — Appeul to (locernor-Ueneral-in- 
C ou mil—33 Met. c. 3, s. 33, s.-s. 3- O. A. .1. 
Act, 8. 03, 8.-8. 3.

Sec Constitutional Law, 2.

And sec House or Commons.

MARCHANDE PUBLIQUE.

See Husband and Wife—Married Woman.
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MARINE INSURANCE.

See Insurance, Marine.

MARITIME LAW.

1. Deviation l'a Hint/ into port over night— 
Rtress of neat her.]—On appeal from n judg- 
mont of ilio Supremo Court of Nova Scot in 
(24 N. S. Rep. 205). which held Hint it win 
not n deviation for a rousting vessel on a vo.v- 
nge from Mahone Ray, N. S.. to Fortune Bay 
in Newfoundland, and thenre, &c., to put Into 
an intermediate port over night to escape 
threatened bad weather, the Supreme Court 
of Canada affirmed the decision of the court 
appealed from, and dismissed the appeal with 
costs. Nova Scotia Marine Ins. Co. v. Eisen- 
haucr, 6th November, 1804.

2. Collision—Nrgligcncc—It tile of the road— i 
Steamer—Sailing vessel—Opinion of assessor» 
—Delegation of fudieial function».] — Action 
for damages by collision between plaintiff’s 
schooner and defendant's steamer. In the 
marine protest by the captain of the schooner
iin' cause "i action alleged was that the 
steamer’s wheel was put to port when it 
should have been put to starboard, just before 
collision. The action was twice tried, the 
first trial having been set aside on the ground 
that the judge, by adopting the opinion of 
assessors, hail delegated his judicial functions 
(111 Ont. App. R. 208). The second trial re
sulted in a verdict for plaintiff, which was af
firmed by the Court of Appeal.—The Supreme 
Court affirmed the Court of Appeal, and dis
missed the appeal with costs Collier v. 
Wright, (ith May, 1805; xxiv., 714.

.3. Collision—Rules of road—Narroir chan- 
n>! S'avigation ;»/■ < S, <’. c. 79, ». 
arts. Hi, Hi, IS. 19, 21, 22 and 2.1—“Crossing” 
ships—"Meeting” ships—“ Passing ” ships— 
Ilnach of rules—Presumption of fault—Con- 
tribu torp negligence—Moiety of tin mages— 
cl* 27 Viet. {Imp.) c. Hô. s. 17—"Agony of 
collision.”] — If two vessels approach each 
other in the position of “ passing " ships,
< with a side light of one dead ahead of the 
other) where unless the course of one or both 
is changed, they will go clear of each other, 
no statutory rule is imposed, but they are 
governed by the rules of good seamanship.— 
If one of two “ passing ” ships acts consist
ently with good seamanship, and the other 
persists, without good reason, in keeping on 
the wrong side of the channel : in starhoarding 
her helm when it was seen that the helm of 
the other was hard to port. and the vessels are 
rapidly approaching: and. after signalling 
that she was going to port, in reversing her 
engines and thereby turning her bow to star- 
hoard, she is to blame for a collision which 
follows.—The non-observance of the statutory 
rule (art. 18), that steamships shall slacken 
speed, or stop, or reverse if necessary when 
approaching another ship, so as to involve 
risk of collision, is not to he considered ns a 
fact contributing to a collision, providing the 
same could have been avoided by the imping
ing vessel by reasonable care exerted up to the 
time of i In1 accident. Excusable manœuvres 
executed in “ agony of collision ” brought. ! 
about by another vessel, cannot lx* imputed | 
as contributory negligence on the part of the 
vessel collided with.—The rule that in narrow 
channels steamships shall, when safe aud

practicable, keep to the starboard (art. 21 . 
does not override the general rules of na. . 
lion. The Leverington (11 1*. 1». 117» 
lowed. Judgment appealed from (5 Ex. <‘ U 
1.35 ) affirmed. The "Cuba” v. McMtll.n

4. Affreightment—Carriers—Charter \nut 
—Contrm t — Negligence Xtoirag. I . 
goods- Hill of lading Condition \oh 
.1/f*. 107). 107.7. llilti C. C. - Contract agi 
liability—-Fault of servants- Arts. 24v; i 
2.190, 2)09. 2)1 1. 2)2). 2)27 C. CM—The , 
taring of a ship with its company for a r 
ticular voyage by a transportation comp. nv. 
does not relieve the owners and master t 
I'.ihilii \ upon contracts of affreightment
ing such voyage where the exclusive ....
and navigation of the ship are left with 
master, mariners and other servants .d i 
owners, and the contract had been mad.- 
them only. The shipper’s knowledge of tli 
manner in which his goods are beiim 
under a contract of affreightment d«« - : i 
alone excuse ship-owners from liabilii. r 
damages caused through improper < r i 
Cient stowage. A condition of a hill of 
providing that the ship-owners shall lint h< 
liable for negligence on the part of the n r 
or mariners, or their other servants. « r a 
is not contrary to public policy nor pi* 
bited by law in the Province of QueP 
Where a hill of lading provided that 
was carried only on condition that t * 
and railway companies were not to ' 
for any breakage that might occur. 1 r 
from negligence, rough handling or an> 
cause whatever, and that the owners wet 
be " exempt from the perils of the sea-, 
not answerable for damages and h»- Ip 
collisions, stranding and all other acrid > 
navigation, even though the damage «.r 
from these may be attributable to sonn \\ r 
ful act, fault, neglect, or error In jn . i 
of the pilot, master, mariners, oi 
vants of the ship-owners ; nor for breakage or 
any other damage arising from the me 
the goods shiPlied," such provisions app * 
to loss or damage resulting from m i- 
during the carriage of the goods, and *
Cover damages caused by neglect or impr.tp.-r 
stowage prior to the commencement *: iIn* 
voyage.—Judgment appealed from (Q. II '■ 
Q. It 1)5, 21)4) affirmed. Glcny.il ■ - ' 
v. PHkington, and v. Ferguson, xxxiii., 14'i.

5. Appeal—Certiorari — Merchants' > 
ping Act, 1HÔ)—Distressed seaman /.’
of expenses—" Otcncr for time being " /’
of ownership and payment.]—An app ■ ; ' 
to the Supreme Court of Canada frmn ih* 
judgment of a provincial court ma kin. ale»- 
lute a rule nisi for a certiorari to bring up 
proceedings before a police magistrate uinl'T 
the Merchants' Shipping Act with a 'ie\'_m 
having the judgment thereon quashed Sta
tion 213 of The Merchants’ Shipping Art. 
1854, makes the expenses of a seaman I* ft m 
a foreign port and being relieved from distress 
under the Act a charge upon the ship and em
powers the Board of Trade, in Her .Majesty s 
name, to sue for and recover the same from 
the master of the ship or "owner thereof for 
the time being.” Held, affirming the Supreme 
Court of New Brunswick (34 N. R. K*P* 
441»), that the latter words mean the owner 
at the time of action brought. Held, farther, 
that a certificate of the assistant secretary of 
the Board of Trade that such expenses were 
incurred and paid is sufficient proof of pay-
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mont under the Act though tlie above section | 
does not provide for n mode of proof by certi- ; 
finite.—Notwithstanding tin- provision in the 
Imperial Interpretation Act ot" 18811 that the 
repeal of an Act shall not affect any suit, pro
ceeding or remedy under the repealed Act. in 
proceedings under The Merchants' Shipping 
A< t of 1854, proof of ownership of a ship may 
be made according to the mode provided in 
The Merchants' Shipping Act, IS'.U, by which 
tin- former Act is repealed. Held, also, re
versing the judgment appealed from (.".l X. It. 
ltep. 44!h, that under the. Act of 181)1 a copy 
of the registry of a ship registered in Livcr- 
pnol, certified by the Registrar-General of 
Shipping at Loudon, is sullicienl proof id' 
ownership. Quart. Where the Merchants' 
Shipping Act of 1854 provides that every or
der of two justices in an action for seaman's 
wages shall he final, will certiorari lie to re
move the proceedings into a Superior Court? 
The tjueen V. S'. S. “ Troup ” Co., xxix., UU2.

il. J urisdiction of Maritime Court of On
tario—Action for ncgliycneo— Death of sér
iant—Lord Campbell's Act.

See Action, 42.
7. Appeal from Maritime Court — Rules— 

Sotie< - Date of pronouncing judgment—En
try by registrar—if. S. O', c. 1J1, ss. 19, 19.

See Appeal, 381.
8. Collision at sea—Negligence — Defective 

uttering gear—Question of fact—Interference 
mill decision of local judge in admiralty.

See Appeal, 220.
0. Foreign vessel fishing within British 

waters of Canada—Three-mile limit —Lift use 
^ It s. C. e. y.J, s. J—Evidence—Onus pro-

See Fisheries, 0.
And see Admiralty Law—Shipping.

MARRIAGE.

Conditions in restraint of —“ Dying without 
1 ■ “Revert ” Contingencies in
nutty- Itower—Election by widow — Devolu
tion oj Estates Act, y> \ ici. ((>.) e. 22—■ 
" l hr Wills Act of Ontario," R. S. O. (1999) 
c. m, s. jo.

Sec Will, 15.

MARRIAGE LAWS.

1. Intcrdiclion—Authorization by intcrdict- 
ttl husband—Dower—Sheriff's sale—Registry 
hiirv Warranty — Succession — Renuncia
tion Donation by interdict.]—The registra- 
tinn of a notice to charge lands with custom- 
ar.v dower must, on pain of nullity, he accoin- 
panii-il hy a certificate of the marriage in re- 

of which the dower is claimed and must 
a,s° «'"titaiti a description sufficient to identify 
the lauds sought to he affected. A sale hy a 
sheriff against a debtor in possession of an 
immoveable under apparent title discharges the
property ..........mstomary dower which has
not I" -n effectively preserved by registration 
validly made under the provisions of art. 2110 
of the Civil Code.—Semble, that voluntary 
interdiction, even prior to the promulgation

of the Civil Code of Lower Canada, was an 
absolute nullity and that the authorization to 
u married woman to bar her dower is not in
validated hy the fact that her husband had 
been so interdicted at the time of such author
ization. Rousseau v. Hurtund, xxxii., 541.

2. Marriage corniant — Universal commu
nity Don mutuel Registry Ian s I i ts. so?', 
919, I '/lI C. ('. Construction of contract.
A marriage contract contained the following 
clause "Les futurs epoux se sont faits et 
se font par ces présentes au survivant d'eux, 
ce acceptant, donation viagère, mutuelle, égale 
et réciproque de tous les biens meubles et im
meubles, acquêts, couquêts propres et autres 
biens généralement quelconques qui se 
trouveront être et appartenir au premier 
mourant au jour de son décès, de quel
que nature qu'ils soient, et «X quelque
lieu qu'ils soient situés, pour par le
dit survivant en jouir en usufruit sa vio 
durant, à sa caution jura torn- et gardant 
viduité.” It was admitted that the only thing 
affected consisted of property belonging to the 
community. Held, affirming the judgment ap
pealed from, that the donation was one within 
the provisions of art. 1411 C. C. and, as such, 
did not require registration, as the clause is 
divisible and the stipulation h question as to 
universal community is merely a marriage 
covenant and not subject to the rules and 
formalities applicable to gifts. II not v. It it li
ven ii, xxxiii., 37U.

3. Will — Condition of legacy — Religious 
liberty—Restriction us to marriage- Educa
tion — Exclusion from succession — 1‘ublic 
policy.

Sec Public Policy, 1.
And see Community Divorce — Dower— 

Husband and Win: .Married Woman.

MARRIED WOMAN.

1. Dissolution of partnership—Benefit con
ferred during marriage -Simulation -Fraud.] 
—On 101 It April. IS,si*,. J. S. M., a retired 
partner of the firm MeL. & IV, composed of 
himself and W. M.. his brother, agreed to 
leave his capital, for which lie was paid inter
est. in the new firm constituted of W. M. and 
It., and that such capital should rank after the 
creditors of Ac old firm had been paid in full. 
The new firm was to carry on business under 
the same firm name to 31st December. 1880. 
.1. S. M. died 18th November, 1880. 11 is wife,
separate as to property, had an account in 
tin- hooks of both linns. On 10th April. 1800, 
an agreement was entered into between the 
new firm and the estate of ,1. S. M. and his 
widow, hy which a large balance was admitted 
to he due hy them to the estate and the widow. 
The new firm was declared insolvent in Janu
ary. 1801. Claims were filed by the widow, 
and the estate of J. S. M. against the insol
vents. The hank contested on grounds, inter 
alia, that they had been creditors of the firm 
and continued to advance to the new firm on 
the faith of the agreement of April, 1880, that 
the widow's moneys formed part of the capital 
of J. S. M., and that the dissolution was 
simulated.—The Supreme Court reversed the 
judgment appealed from I <j. It. 2 Q. IV 431) 
and restored that of the Superior Court. Four
nier and King, JJ., dissenting, and llrhl, that 
the dissolution was simulated ; that the
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moneys which npiieared to he owing to the 
widow, after having credited lier with her own 
separate moneys, were in reality moneys de
posited by her husband in order to confer nit
on her, during marriage, henclits contrary to 
law, and that the hank lmd a sufficient inter
est to contest these chums, the transaction lie 
lug in fraud of their rights as creditors. Mer
chants Hank of Cunudu v. MvLuchlun, anil v. 
McLaren, xxiii., 143.

2. Don mutuel — Properly excluded from 
seulement hut acquired after marriage—des- 
cission for raluc. | -Where by the terms of a 
don mutuel by marriage contract a farm in 
the possession of one of the sons of the hus
band under a deed of donation was excluded 
from the don mutuel, and subsequently the 
farm in question became the absolute property 
of the father, the deed of donation having 
been for value, it was held that by reason of 
the rescission the husband had acquired an 
independent title to the farm, and it there
by became charged for the amount due under 
the don mutin I by marriage contract, viz... 
ÿô.iHHi. and that after the husband's death 
the wife (the respondent in this case) was 
entitled, until a proper inventory had been 
made of the deceased's estate, to retain pos
session of the farm. Taschereau and (jwyntie, 
•I.I., dissenting. Judgment appealed from (tj. 
1». 1 (.). 1». 1441 atlirmed. Murtindalc v. 
Poivers, xxiii., 51)7.

3. Constitutional lair Marital rights — 
Si /- rei, estait Leaislatiit jurixdiction
i'l I iet. I. 7. *. .; it. n. c. r. .50—.Y. If. 
1er. t)rd. N o. Iii of ISSU. | -The provisions of 
ordinance No. 10 of ISS'.i, respecting personal
property of married wo..... are intra rirt > of
the legislature of the N'.-NY. Territories of 
Canada, as n fleeting property and civil rights, 
upon which the Lieutenant-(iovernor-in t '<>un 
ci I was authorized to legislate by the order of 
the (!<>vornor-(louerai in-Conncil passed under 
the provisions of "The North-West Territories 
Art." Its provisions are consistent with ss. 
30 to 40 of " The North-West Territories 
Act.” which exempt from liability for her 
husband's debts the personal earnings and 
business profits of a married woman.—The 
words “ her personal property ” used in the 
ordinance are uncotilined by any context, and 
must be interpreted, not as having reference 
only to the ‘‘personal earnings " mentioned in 
s. 311, but to all personal property belonging 
to a woman, married subsequently to the or
dinance, as well as all personal property ac
quired since then by women married before it 
was enacted. Hrittleluinlc v. drag-doues (5 
Man. L. It. 33) distinguished. Conger v. 
Kennedy, xxvi., 31)7.

4. Mortgage — Implied covenant — Dis
claimer. I -Where a deed of lands to a married 
woman, but which she did not sign, contained 
a recital that, as part of the consideration, 
the grantee should assume and pay off a mort
gage debt thereon, and a covenant to the same 
effect with the vendor, his executors, adminis
trators and assigns, and she took possession of 
the lands ami enjoyed the same, and the bene
fit thereunder without disclaiming or taking 
steps to free herself from the burthen of the 
title, it must lie considered that in assenting 
to take under the deed she bound lier self to 
the performance of the obligations therein 
stated to have been undertaken upon her be
half. and an assignee of the covenant could 
enforce it against her separate estate. Small 
v. Thompson, xxviii., 211).

810

5. Separate property —- Conveyance ' 
tracts—C. S. \. It. e. 72. | Sect ion 1 ,i « 
S. X. B. c. 72. which provides that the | 
pert y of a married woman shall vest in 
as her separate property, free from control ; 
her husband and not liable for payment . ; 
his debts, does not, except in the "case sp, 
dally provided for, enlarge her power for
posing of such property, or allow her .......  r
into contracts which at common law would i, 
void. Moore v. Jackson (22 Can. S. < l; 
310) referred to. Lea v. II aline, (.‘13 V |: 
Hep. 41)2) reversed. Wulluci v. Leu, \ x 
505.

0. denunciation of community — Mar
chande publique—Possession—Pi t scriptio 
Estoppel — Arts. 4370, 2PJ1 C. I '.

Sec Titlk to Land, 75.

7. Lands expropriated — Compensation 
It. S. K. S. e. Jti, s, J,l).

See Administration, 1.
8. Estoppel — Conreyanev by marri"I >• 

man—Agreement — Iteeitul — Ilona //-/-
flee FRAVIIVLEXT CONVEYANCES, 5.

MARTIAL LAW.

See Military Law.

MASTER AND SERVANT.

1. Employee and Employee, 1-0.
2. Engagement and Dismissal. 7-11.
3. Liability of Employee foe 1x.ii un s to

Workmen, 12 37.
(a) For Cause Unknown, 12-14.
(M Common Employment, 15-20.
(c) Contributory Acytigcncc, 2124.
(»/) Dangerous Material, 23-27.
(c) Dangerous II ay; Works and Plant. 

28-31.
(/) Defective Construction and Ma< A on in, 

32-30.
lO) Exonerating Circumstances, 37.

1. Employer and Employee.

1. Collector of taxes — Warrant up»" '"i'l 
assessment — False imprisonment jl l et. 
e. It ( V. B.) — "despondent su/"' 
Damages.)—11 Viet. C. 0 ( X. R.t am l."m'd 
the assessment of owners of land h ; ■ fited 
by the widening of streets in St. John X. R. 
and in their report on/one street, the ••om- 
missioners assessed benefit to a lot al Sll'J.4'!. 
in the name of appellant as owner, although 
as ii appeared afterwards he w 
owner of the land in question. The assess
ment, if not paid, was to be levied upon e.v- 
cutinn, and K., the receiver of taxes, on de
fault. issued execution, and for want of goods 
appellant was arrested and imprisoned until 
lie paid the amount. The action \va< against 
the city and the receiver for arrest and false 
imprisonment, and for money had and re
ceived. The jury found a verdict against both
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defendants, which was set aside. Held, re
versing the judgment appealed from (-0 N. It. 
Rep. 47111. Ritchie, C.J., and Taschereau, .1., 
dissenting, that the receiver had issued the 
warrant upon ;i void assessment and canned 
the arrest to.be made, and was guilty of » 
trespass, being at the time a servant of the 
corporation, under their control, specially ap
pointed to colled ami levy the amount so as
sessed. that the maxim of respondeat superior 
applied, and therefore the verdict against both 
respondents should stand.- -Per (Jwynne, .1. 
That the corporation laid adopted the act of 
their ollieer as their own by receiving and re
taining the money paid and authorizing the 
appellant's discharge from custody only after 
«in h payment. MvSorley v. City of St. John, 
vi., 531.

2. Negligence of serrant — I filiation /row, 
employment Itesumpl ion - Contributory 
ne;//i<ii nrr — Infant Fridenee.] A trades
man's teamster, sent out to deliver parcels, 
went to his supper before completing the de- 
Avery. lie afterwards started to finish his 
work, and in doing so ran over and injured a
• inhl. Ih hi, atlirming the decision appealed 
from (33 N. It. Rep. PI), that from the mo 
limit lie had started to complete the business 
in which lie had been engaged lie was in his 
master's employ just as if lie had returned to 
his master's stoic and made a fresh start. 
ill I I'll I \. Uepcnstul, xxv., 150.

3. Tortious act — Public work — Con-
Liability of raili'nn company. I 

A company building a railway is not liable for 
injury to property caused by the wrongful act 
oi their contractor in borrowing earth for 
I'Uihimlmienis from a place, and in a manner, 
not authorized by the contract. A'err v. .1/- 
Imilic it- N. IV. Ily. Co., xxv., 107.

4. /(‘ailnay company — Loan of cars — 
Ih'iiHi/mihii run - Breach of duty Negli- 
'.i' ncr It ink voluntarily incurred—Volenti 
'"ni lit injuria."\—A 1 limiter company had 
niilwny sidings laid in their yard for eon- 
vcnioiico in shipping lumber over the line of 
railw,i>. with which llie switches connected, 
mill followed the practice of pointing out to 
du1 railway company the loaded cars to he
1 ...... 1. the railway company thereupon send-
l"- il» ir locomotive and crew to the respective 
"liugv in the lumber yard and bringing a way 
dh- < ic- in he dispatched from their depot

« 'lirci-ti-d by tin* hills of lading. Held, af- 
•iniiitig i lie judgment appealed from ( 22 Ont. 
API». II. 2112 |, that in tlin absence of any spe- 
1 ml agreement to such effect, the railway com- 
; i'1' 1 rvants while so engaged were not the
• iiipluy.-i-a of the lumber company, and that
d"1 lull way company remained liable for tin* 
"""lii' i ui the persons in charge of the lo- 
c"""uj\used in tin* moving of the cars ; and 
inet w i"n the lumber company’s employees 
ren.iiiii,,| in a car lawfully pursuing their oc- 
ruiMtimi there, the persons in charge of the 
hh'oiii. . ..wed them the duty of using rea- 
Sonul,l,‘ -kill and care in moving the car 
I'1.1' ■ in it, so as to avoid all risk and
injury t.* them. Canada Atlantic Ity. Co. v. 
il uni,,m a, xxv., 205.

II in,i ,,f serrant by third party—Con-
"r'r service — Negligence.]—A plate 

Clins - "iiiimny hired by the day the general 
:ill,l horse and waggon of another com- 

latiy for use in its business, and while so 
nircd servant in carrying a load of glass

knocked a man down and seriously injured 
him. Held, reversing the judgment appealed 
from (20 Ont. App. R. 031, that tin* plate 
glass company was not liable in damages for 
the injury: that tin* driver remained the gen
eral servant of the company from which lie 
was hired and not that of the plate glass 
company. Consolidated Plate Class Co. v. 
Caston, xxix., 024.

0. Negligence - Ifumages for death of sir- 
runt — /tight of aetion Iurisdielion of
Maritiim Court of Ontario Lord Camp 
bill's Act.

2 Engagement and Dismissal.

7. Contract for service — Arbitrary right
of dismissal Forfeiture - Notice. | By 
agreement under seal between M., the inventor 
of a machine, and Melt., proprietor of patents 
therefor, M. agreed to obtain patents for im
provements and assign them to Melt., who in 
consideration thereof agreed to employ M. for 
2 years to place the patents on the market, 
paying him salary and expenses, and a per
centage on profits by sales. ,\i. agreed to de
vote his whole time to the business, the em
ployer having the right, if it was not suc
cessful, to cancel the agreement at any time 
after the expiration of (i months front its date 
by paying M. his salary and share of profits, 
if any, t<> date of cancellation.- Employer was 
to he absolute judge of the manner in which 
employed performed his duties, and was given 
the right to dismiss employed at any time for 
incapacity or breach of duty, the latter in such 
case to have his salary up to the date of dis
missal. but to have no claim whatever against 
employer.- M. was summarily dismissed with
in 3 months from dale of agreement for al
leged incapacity and disobedience to orders. 
IL Id. reversing the judgment appealed from 
(17 Out. App. R. 131) l, that tin* agreement 
gave the employer the right at any time to 
dismiss M. for incaparity or breach of duly 
without, notice, and without specifying any 
particular act calling for such dismissal. - Per 
Ritchie. Tournier, Taschereau and Pat
ter son, .1.1.. that such dismissal did not de
prive M. of his claim for a share of the pro
fits of the business.—Per Strong and (Iwynne, 
.1.1.. that the share of M. in the profits was 
only a part of his remuneration for his ser
vices wii.i-h he lost by being dismissed equally 
as he did his tixed salary. Mvitae v. Marshall,

8. Contract — Proprietor of newspaper — 
F,nyagenie.nl of editor — Dismissal — Breach 
uj contract. | —- A. B. and C. !>.. who had 
published a newspaper as partners or joint 
owners, entered into a new agreement, by 
which A. It. assumed payment of all the debts 
of the business and became from that time 
sole proprietor of the paper, binding himself 
to continue its publication, and, in case lie 
wished to sell out, to give C. It. the prefer
ence. The agreement provided that : " 3. Le 
dit (’lutries Itéinnger devient, à partir de ce 
jour, directeur et rédacteur du dit journal, 
son nom devant paraître comme directeur en 
tête du dit journal, et pour ses services et son 
influence comme tel, le dit Arthur Bélanger

, lui alloue quatre cents piastres par année, 
tant par impressions, annonces, &e., qu’en

1 argent jusqu'au moulant de cette somme, et
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Ip dit Arthur Bélanger ne pourra mettre fin 
à cet engagement salis le consentement du «lit 
Charles Bélanger." The paper was published 
for some time under this agreement as a sup
porter of the Liberal party, when C. B.. with
out instruction from or permission of A. B. 
wrote editorials violently opposing the candi
date of that party at an election, and was dis
missed from his position on the palter, lie 
then brought an action against A. B. to have it 
declared that he was “ rédacteur et directeur " 
of the newspaper and claiming damages. ll< Id. 
reversing the Queen's Bench, that C. B., by 
the agreement, had become the employee of 
A. B.. Lite owner of the paper; that he had 
no right to change the political colour of the 
taper without the owner's consent ; and that 
te was rightly dismissed for so doing. Mé

langer v. Mélanger, xxiv., (178.
1). Principal and agent — Master and ser

vant — Insurance agent — Duty — Appoint
in'nt \< ling for lirai company — Divided 
interests Dismissal.]—To act as agent for
a rival insurance company is a breach of an 
insurance agent’s agreement “to fulfil con
scientiously all the duties assigned to him. 
and to act constantly for the best interests of 
(his employer),” and is sufficient justifica
tion for liis dismissal. -Judgment of the Court 
of Ap|s*ai lor Ontario (22 Ont. App. It. 
408 ) affirmed. Past in arc v. Canada Accident 
Assur. Co., xxv., GDI.

10. Hiring of personal services — Muni
cipal corporation —- Appointment of officers— 
Summary dismissal Libellous resolution 
Statute, interpretation of — Difference in 
text of English and French versions—52 Viet, 
e. lit, s. ?/> to i - *• I discrétion” — “At 
pleasure." | — -The charter of the City of Mon
treal, 1880, 52 Viet. c. 70. s. 70. gives power 
to the city council to appoint and remove such 
officers ns it may deem necessary to carry in
to execution the powers vested in it by the 
charter, the French version of the Act stat
ing that such powers may he exercised “ à sa 
discretion.” while the English version has the 
words " at its pleasure.” ID hi. affirming the 
judgment appealed from (Q. It. 0 Q. B. 177», 
that notwithstanding the apparent difference 
between the two versions of the statute, it 
must he interpreted as one and the same en
actment, and the city council was thereby 
given full and unlimited power, in cases where 
the engagement has been made indefinitely as 
to duration, to remove officers summarily and 
without previous notice, upon payment onlv 
of the amount of salary accrued to such of
ficer up to the date of such dismissal. Davis 
v. City of Montreal, xxvii., 589.

11. Contract of hiring — Duration of ser
vice — Evidence — Dismissal — Vd/i'cc.]— 
Where no time is limited for the duration of 
a contract of hiring and service, whether or 
not the hiring is to be considered as one for 
a year, is a question of fact to be decided up
on the ciycumstances of the case.—A business 
having been sold, the foreman, who was en
gaged for a year, was retained in his position 
by the purchaser. On the expiration of his 
term of service no change was made, and lie 
continued for a month longer at the same 
salary, but he was then informed that if he 
desired to remain his salary would be con
siderably reduced. Having refused to accept 
the reduced salary he was dismissed, and 
brought an action for damages claiming that 
his retention for the month was a re-engage
ment for another year on the same terms.

Held, affirming the judgment appealed t'rmp 
(24 Ont. App. It. 2!Ml), which reversed il, • 
Meredith. C.J., ai the trial (27 O. it. 
that as it appeared the foreman knew that 
the business, before the sale, had been !■.- ■ i.^ 
money and could not l--- kepi going v 
reductions of expenses and salaries, that In- 
had been informed that the contracts with tin 
employees had not been assumed by the p.n - 
chaser and that upon his own evidence there 
was no hiring for any definite period. I>ur 
merely a temporary arrangement, until u,u 
purcliuser should have time to consider tIn
changés to be made, the foreman had no • .;n 
for damages, and his action was rightly -h>- 
missed. Main v. Anderson, xxviii., 481.

2. Liability of Employee fob In ju it ns to 
Workmen.

(a) For Cause Unknown.
12. Negligence — “ Quebec Factories I - / " 

H. s. Q. arts. .1019-305.1— C. C. art. Iti5d— 
Civil i - sponsibility I - < idt nt, can si 
Conjecture — Evidence — Onus of /.• 
Statutable duty, breach of - Police i- <////<i- 
tions.] The plaintiff's husband was
ally killed whilst employed as engineer m 
charge of the defendant's engine and nmi-hin 
cry. In an action by the widow for «lamage- 
the evidence was altogether circumstantial ami 
left the manner in which the accident <>• im-,| 
n matter of conjecture, llehl. that, in ■ T«J*-r 
to maintain the action it was necessary to 
prove by direct evidence or by weighty. ;-in
cise and consistent presumptions arising : i 
the fact proved, that the accident w 
ally caused by the positive fault, imprudence 
or neglect of the person sought to In- «-linrg* d 
with responsibility, and such proof being en
tirely wanting the action must be dismi-N-il 
The provisions of “ The Quebec 1'.: n-n- s 
Act," (11. S. Q. arts. 3011) to 30,13, in- - 
ly) are intended to operate only as police 
regulations, and the statutable duties ili-H-v 
imposed do not affect the civil respon-ihility 
of employers towards their employees. pro
vided by the Civil Code. Montreal Moiling 
Mills Co. v. Corcoran, xxvi., 50.1.

13. Master and servant — Ncgliy < -- 
Evidence — Probable cause of aeetd.nl.]— 
Evidence which merely supports a tie - - pr- 
pounded as to the probable cause of injuries 
received through an unexplained aci-i-b-nt i- 
iusufficient to support a verdict for do muges 
where there is no direct fault or ne-i^-'in- 
pioved against the defendant, and the a uni 
cause of the accident is purely a nutter "t 
speculation or conjecture. Cunada Pumt t'v- 
v. Truinor, xxviii., 3.12.

14. Accidental injury — Unknown emm- 
Xeuligenve - - Employer’s liability Mtt. 
load, lOàtl C. C. | — Defendant matni'a- tttreu 
detonating caps made by charging copper 
shells with a highly explosive mixture, requir
ing great care in manipulation. " m-n dry 
it was liable to explode easily by friction or 
contact with flame, hut burnt slow without 
exploding when saturated with mo Mure- 
was the duty of defendant's foreman, twice a 
day, to provide a sufficient quantity of the 
mixture for use in his special compartment 
during the morning and in the after'min, and 
to keep it properly dampened with water, for 
which purpose he was furnished with a
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sprinkler ; to fill empty shells with the ful- i 
minuting mixture ns handed to him set on 
• nil in wooden plates, nml then puss them 
on, properly moistened, through a slot in his 
compartment, to n shelf whence they were 
amoved by another employee and the charges 
pressed by means of a machine worked by ('..

table near by. An explosion originated 
nt the pressing machine, and might have oc
curred either through the fulminate in the 
shells having been allowed to become too dry 
through carelessness in sprinkling, or from an 
vrmnulntion of the mixture adhering to and 
drying upon the metal portions of the pressing 
machine. It was the duty of ('. to keep the 
machine clean and prevent the mixture from 
accumulating and drying there in dangerous 
luantitles. When the explosion occurred, the 
lureman and ('. and another employee wene 
killed, but a fourth employee, who was blown 
outside the wreck of the building and sur
vived, staled that the first Hash appeared to 
'•"tue from the pressing machine, and the ex
plosion followed immediately. The theory 
propounded by plaintiff, father of ('., assumed 
that nothing was known of the actual cause i 
of the explosion, nor where it in point of fa A 
originated, hut inferred, from a supposed [ 
condition of things, that the fulminate had 
imt been sufficiently dampened, and, that 
tliis indicated carelessness of the foreman, and 
raised a presumption that the explosion ori
ginated through his fault. The evidence of the 
survivor led to the conclusion that the ex
plosion originated through C.’s neglect to 
clean the pressing machine. The defendant 
had taken all reasonable precautions to di
minish risk of injury to employees iti the 
event of an explosion, and there was evidence 
which shewed that conformity with the 
rules prescribed and instructions given to em
ployees for tin* purpose of securing their 
safety would he sufficient to secure them 
from injury. Held, Taschereau and King, JJ„ 
dissenting, that ns it appeared that the cause 
"f the accident was either unknown or else 
that it could fairly bn presumed to have been
''an...I by the fault of a fellow-servant, ns the
whose personal representative brought the ac
tion, there could not be any such fault im
puted le the defendants as would render them 
liable in damages. Dominion Cartridge Co. 
v. i'nirns, xxviii., 3(11.

[Leave to appeal refused by the Privy 
Council.]

(6) Common Employment.

l.i. Corn mon employment — Negligence — 
Um/funx of fact - Finding of jury on.]
-V gn< company, engaged in laying a main in 
a public street, procured front a plumber the

I !.. one of hi< work...... for such
work ami while engaged thereon 11. was in
jured by the negligence of the servants of the 
" "i;i ’ hi an act ion for damages for such 
nijui v. ID hi. affirming the decision appeal- 

tr-'in t:« X. It. Rep. 100). that by the 
evidence at the trial negligence against the 
company was sufficiently proved. Held, fur- 
|uer. that whether or not there was a com
mon employment between II. and the servant 
oi the company was a question of fact, and 
in* *lVI1 llH‘n opRutivod by the finding of the 
jury, and the evidence warranting such find- 

S, an appellate court would not interfere. 
‘lQlJ°hn Uu* ljiffht Uo• v- Hatfield, xxiii..

10. Negligence of serranta of the Crown— 
Common employment Late of Quebec.]
It is no answer to a petition of right for in
juries to a servant of the Crown while in dis
charge of his duty in the Province of Quebec 
to say that the injuries complained of were 
caused by the fault of a fellow servant, as the 
doctrine of common employment does not 
prevail in that province.- .ludgmetil appealed 
from (4 Kx. ('. It. 1311 affirmed. Tin Queen 
v. I'ilion, xxiv., 483.

17. Common employment — Lair of Que
bec.]—The doctrine of common employment 
does not prevail in the Province of Quebec. 
The (jut'll v. I'ilion 134 Can. S. (' It. 4K3l 
followed. The Queen v. (Ireniei, xxx., 43.

IN, Common employment — Duel line in 
Quebec employer's liability for act of ser- 
runt.] — As the doctrine of common employ 
ment does not prevail in the Province of Quo 
bee, acts or omissions I" fellow servants do 
not exonerate employers from liability for in
juries caused through negligence of a servant. 
Asbeatoa anil Axbestic Co. v. Durand, xxx., 
285.

11). Habile work — Negligence of serrants 
of Crown — Common employment Law of

Sec Negligence, 3D.
30. A cyligeiin i,[ loom filer— Defective 

machinery — Fault of fellow-servant.
See Negligence, U7.

(c) Contributory Negligence,
31. Negligence Injuries sustained by un

to nt — Responsibility — Contributory negli
gence - F rot ed ion of machinery.\ -Where 
an employee sustains injuries in a factory 
through coming in contact with machinery, 
the employer, although lie may lie in default, 
cannot be held responsible in damages, unless 
it is shewn that the accident by which the in
juries were caused was directly due to his 
neglect. (Q. R. D S. C. 50(1 reversed.) Tooke 
v. Bcgcron, xxvii., 5(17.

33. Negligence — Accident, cause of — 
Contributory négligence — Evidence.]—h\ an 
action for damages by an employee for in
juries sustained while operating an embossing 
and stamping press, it appeared that when the 
accident causing the injury occurred, the whole 
of the employee’s hand was under the press, 
which was unnecessary, as only tho hand as 
far as the second knuckle needed to be in
serted for the purpose of the operation in 
which he was engaged. It was alleged that, 
the press was working nt undue speed, hut it 
was proved that the speed had been increased 
to that extent at the instance of the employee 
himself, who was n skilled workman. Il< Id. 
reversing the Court of Queen’s Bench, that 
tlie injury occurred by a mere accident not 
due to any negligence of the employer, hut 
solely to the heedlessness and thoughtlessness 
of the injured man himself, and the employer 
was not liable. Hurland v. Lee, xxviii., 34S.

33. Working on tramway — Reasonable 

See Negligence, 42, 237.

24. Negligence - Common fault — Incon
sistent findings—.Acte trial.

Sec Negligence, 141.
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(d) Dangerous Material.

.25. Negligence — Employer'* liability — 
Esc of dangerous material—Insulation of elec
tric wires—Cause of death—Findings of fact 
— Arts. 1053, 105k V. C\J—Persons dealing 
with dangerous material are obliged to take 
the utmost < are to prevent injuries being caus
ed through their use by adopting all known 
devices to that end, and where there is evi
dence that there was a precaution which 
might have been taken by a company making 
use of electrical currents to prevent live 
wires causing accidents, and that this pre
caution was not adopted, the company must 
be held responsible for damages. Citizens 
Light dr Power Co. v. Le pit re, xxix., 1.

-li. Négligence — l sc of dungerous matcri- 
"/x ' oust of accidt nt Arts. 1053. 1050
C. ('.— Common employment — Employer's 
liability. I--To permit an unnecessary quan
tity of dynamite to accumulate in dangerous 
proximity to employees of a mining company, 
in a situation where opportunity tor damage 
might occur either from tin- nature of the sun- 
stance or through carelessness or otherwise, is 
such negligence on the part of a mining com
pany as will render it liable in damages for 
the death of an employee from an explosion 
of the dynamite, though the direct cause of 
such explosion may be unknown, U Wynne, 
•I., dissenting.—As the doctrine of common 
employment does not prevail in the Province 
ul (Quebec, ads or omissions by fellow ser
vants of the deceased do not exonerate em
ployers from liability for the negligence of a 
servant which may have led to injury. The 
<3ueen v. Filion U'-i Lan. x V. It. tx: i, and 
J lie Queen v. Hit nier (UU Van. ZS. V. It. 42) 
followed. Asbestos unit Asbestie Co. v. Dur
and, xxx., 285.

JÏ. II orkmun in lavtory — Use of danger
ous much miry — Orders of superior—Reason
able case.

Ecu Negligence, lit*.

(c) Dangerous Way, Works and Plant.

28. Negligence — Employer's liability — 
( oneurrent findings of fuel — Contributory 
negligent !. | Action by employee for damages 
for injuries. There was some evidence of ne
glect on the part of employers which, in the 
opinion ul both courts below, might have 
been ilie cause of the accident through which 
the injuries were sustained, and both courts 
found that the accident was due to the fault 
ot defendants either in neglecting to cover a 
dangerous part of a revolving shaft temporari
ly with boards, or to disconnect the shaft or 
Stop the whole machinery while the plaintiff 
was required to work over or near the shaft. 
Held. Jaschereau, .].. dissenting, that although 
the evidence on which the courts below based 
their findings of fact might appear weak, and 
there might be room for the Inference that 
the primary cause of the injuries might have 
been the plaintiff’s own imprudence, the 
court would not, on appeal, reverse any such 
concurrent findings of fact. George Mat- 
thews Co. v. Houeliard, xxviii., 580.

29. Workman using machinery — Guarding 
dangerous parts—Reasonable, care.

Sec Negligence, 90.

<‘{0. Workman in factory — Accidt nt 
Negligence of master—Frith nee.

Sec Negligence, 86.

•'ll. Negligence — Employer's liability I 
denec—Neie trial—Imprudence.

See Negligence, 87.

If) Defective Construction and Mat hi
92. Negligence — Employer's liability 

feetire system of using machinery—Inm 
workman—Notice. |—!•’. was employed 
sawmill as a chaîner, and worked <>i. 
way, along which the logs wore brought i 
saw carriage. One of his duties was i. 
a chain under the log and roll it on i- 
carriage, and while doing so a log rolled 
the roll way and against one behind If 
crushed him against the carriage . 
severe injuries for which lie brought :i 
lion against the owners of the mill. Ii 
shewn that chock blocks were used in . 
the log in its course down the rollway. 
Itnd a slope of from 5 to 7 inches in ii- I- 
of' 12 feet, and that the blocks were onb 
eient to hold one log. The jury found 
the accident was due to tin* slope of i V 
way and defective chock blocks ; that I 
not have avoided the injury by exercise ..i 
per care and skill in discharging his <; 
that lie had complained of the chock - 
to the proper persons, who promised i<> 
them good; that the owners were noi .i 
of the defects, but that the manager and 
man should have taken cognizance of il 
ter and did not appear to have excrci-. 
care; and they assessed damages to I'. 
(MM, for which a judgment was entered 

is sustained by the court in bam 
alhrining the judgment appealed from i 
Hep. l.'ti f, that the employers were i 
responsible for the injuries occasioned 
by the defective system of using then 
cltinery than they would have been I'm 
feet in the machinery itself. ll< hi. 
that there living no Employers’ Lin hi I 
in force in British Columbia when He 
happened, F. was not precluded from ■ • 
ing compensation by failure to ghe i. 
his employers of the defect in the chock I 
Webster v. Foley, xxi., 580.

Il< nt. 
It f.

53. Negligence — Electric railway 7 ' 
man—Injury to conductor -Worknn n ' » 
pensation Act — Person in charge. | An > 
trie tramway company is responsible im- in
juries occasioned through the fault of i imiter- 
man in negligently allowing an open • ,ir 
come in contact with a passing whirl- 
the conductor was injured, as tin* i ■ -■ m.-a 
had “ charge and control” of the car within 
the meaning of the Ontario Workmen <'"n> 
pensation Act (27 0nt.App.lt. I.'»l.; mir I 
Toronto Ry. Co. v. Snell, xxxi., 241.

34. Quebec Factories Act — Civil < ■ynisi 
bil it y—IS ta tutu hie duty.

Hcc No. 12, ante.
35. Defect in working of loom— H' pairs to 

machinery—Fault of fellow-servant.
See Negligence, 97.

3(5. Negligence—Defective machinery- 
donee for jury.

Sec Evidence, 97.

-Er i-
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(9) Exonerating Circumstances.

117. Government railway — In juin to em
ployee—Lord Campbell's let—Art. Hiôti C. C. 
- exoneration from liability—R. S. U. e. .IS. 
‘ jo—Common employment.] — A workman 
limy so contract with liis employer as to exon
erate the latter from liability for negligence, 
ami such renunciation would be an answer to 
an action under Lord Campbell's Act. Grif
fiths v. Carl Dudley (it Q. It. 1>. 2.'.7 1 fol
iated. In s. r»0 of the (iovermuent Railways 
Aet ( U. S. C. c. .'IS I providing that "lier 
Majesty shall not be relieved from liability by 
any notice, condition or declaration in the 
event of any damage arising from any negli
gence. omission or default of any officer, em
ployee or servant of the Minister." the words 
"notice, condition or declaration " do not in
clude a contract or agreement by which tin 
employee has renounced his right to claim 
damages from the Crown for injury from neg
ligence of his fellow-servants. Grand Trunk 
lluiluay t'o. v. Vogel l 11 Can. S. ('. It. (5121 
disapproved. An employee on the Intercol
onial Railway became a member of the Inter- 
1 <*IoniuI Railway Relief and Assurance Asso
ciation. to the funds of which the Government 
contributed annually 5|*t5.lMNi. lu consequence 
of such contribution a rule of the association 
provided that the members renounced all 
« '.aims against the Crown arising from injury 
or death in the course of their employment. 
Tim employee having been killed in discharge 
of liis duly by negligence of a fellow-servant, 
IL Id, reversing the judgment of the Exchequer 
I’ouri (U Can. Ex. C. R. 270), that the rule 
of the association was sufficient answer to an 
action by his widow under ail. Rl.Ttl C. C. to 
reculer compensation for his death.—The doc
trine of common employment does not prevail 
m the Province of Quebec. The Queen v. 
I ilian (21 Ciifli. 8. C. R. 482) followed. The 
Queen v. Grenier, xxx., 42.

MECHANICS' LIEN.

See Lien.

MEDIATORS.

Sitting aside award—Art. ÎJI/G C. C. I*. 
See AlUllTUATION AND AWARD.

MERCANTILE AGENCY.

Confidential report—Negligence—False in
formation.

Sec Libel. 3.

MERGER.

.Mortgage — Leasehold estate— Assignment 
of equity of redemption- Acquisition of rerer- 
ion by assignee—Priority. \—The assignee of 

term, who takes the assignment subject to 
I mortgage and afterwards acquires the rever- 

ion. cannot levy out of the mortgaged pre- 
1 lises, to the prejudice of the mortgagees, the 
1 ''oumi rent reserved by the lease which he 
I .as himself under an obligation to pay before 
| "'coming owner of the fee. Emmett v. Quinn

(7 Ont. App. R. 30<i) distinguished.—Judg
ment of the Court of Appeal (24 Ont. App. 
R. r.(K»i affirmed. Mackenzie v. Iluilding and 
Loan Association, xxviii., 407.

(Leave to appeal refused by Privy Council.)

METES AND BOUNDS.

See Boundary.

METHODIST CHURCH.

Ilerit ion of domestic tribunal—Conference 
of Methodist church—Church discipline.

See Appeal, 138.

MILITARY LAW: MILITIA.

1. 31 Viet. e. s. 37—3(1 Viet. c. Mi—',2 
1 iet. e. 31—Disturbance anticipated—Requi
sition lulling out militia—Sufficiency of form 
- Suit by commanding officer Death of eoin- 
111 a ailing officer pending suit -Right of admin
istratrix to continue proceedings.]—The Act, 
31 Viet. c. 40. s. 27 11 >. 1, ns amended by 30 
Viet. <\ 40 and 42 Viet. e. 3.T. requires that a 
requisition calling out the militia in aid of 
the civil power to assist in suppressing a riot, 
shall he signed by three magistrates, of whom 
the warden, or other head officer of the muni
cipality, shall be one : and that it shall express 
on its face " the actual occurrence of a riot, 
disturbance or emergency, or the anticipation 
thereof, reiuirlng such service.” //- id. that 
a requisition in the following form is suffi
cient :—** Charles \V. Hill. Esq.. Captain No. 
r> Company, Cape Breton, Militia : Sir.—We, 
in compliance with e. 4tl, s. 27 Dominion Acts 
of 1873, it having been represented to us that 
a disturbailee huvinn occurred and i> -1 III an 
ticipated at Lingan beyond the power of the 
civil power to suppress. You are therefore 
hereby ordered to proceed with your militia 
company immediately to Lingan. with their 
arms and ammunition, to aid the civil power 
in protecting life and property and restoring 
pence and order, and to remain until further 
instructed. A. .1. McDonald. Warden : R. Mc
Donald, .11'.: J. McXarish. J.P. : Angus Mc
Neil. .LB."—The statute also provides that the 
municipality shall pay all expenses of the ser
vice of the militia when so called out. and in 
case of refusal that an action may be brought 
by the officer commanding the corps, in his 
own name, to recover the amount of such ex
penses. Held. Strong, J.. dissenting, that 
where the commanding officer died pending 
such action the proceedings could In* continued 
by his personal representative. Judgment ap
pealed from (I'd N. S. Rep. 2UU1 reversed. 
Crewe-Read v. County of Cape Breton, xiv., 8.

2. “ Rublie work " —- Negligence — Militia 
class firing—Government rifle range—Officers 
and serrants of the Crown—Injury to the per
son—50 et à! I Act. r. Hi, s. 1C (cl ID. I — R. 
S. C. c. -'il. ss. III. 6.9.1—A rifle range under 
the control of the Department of Militia and 
Defence is not a " public work" within the 
meaning of the Exchequer Court Act, Till & Ô1 
Viet. c. HI. s. 1(5 (cl. —The words "any offi
cer or servant of the Crown” in the section 
referred to. do not include officers and men

1 of the militia. Girouurd, J., dissented. Jitdg-
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mont appealed from ((i Ex. C. R. 435) af
firmed. Larosc v. The King, xxxi., *201$.

And acc Rifle Ranues.

MINES AND MINERALS.
1. Mining lease—Application for—Right of 

entry — Condition» precedent — Conflicting 
titles.] — Held. affirming tho judgment ap
pealed from (1$ Russ. & Geld. 339), that 
where n mining lease is obtained over private 
lands in Nova Scotia the lessees must obtain 
from the owners of the land permission to en
ter either by special agreement or in accord
ance with the provisions of the Mining Act.— 
Mining leases may be granted in all districts 
whether proclaimed or unproclaiined.—A min
ing lease is not invalid because it includes a 
greater number of areas than is provided by 
the statute I If. S X. S. ( 4 ser. I e. $)), such 
provision being only directory to the commis
sioner.—The issue of a lease cures any irregu
larities in the application for a license or in 
the license itself in the absence of fraud on 
the part of the licensee. l-'ielding v. Mott,

2. Admission of British Columbia into Un
ion—Public lands —■ Transfer — Dominion— 
Precious metals— II. X. A. Act, s. 92. s.-s. 5, 
ss. 109 A / W—17 Viet. e. /.J. *. 2 (B.C.)] — 
By s. 11 of the order-in-coundl passed in 
virtue of It. N. A. Act. s. 1415, under which 
British Columbia was admitted into the Union, 
it was provided as follows:—And the Govern
ment of British Columbia agree to convey to 
the Dominion Government, in trust, to be ap
propriated in such manner as the Dominion 
Government may deem advisable in further
ance of the construction of the said railway 
(('. I*. It,), a similar extent of public lands 
along ih-‘ line ni' railway throughout it< entire 
length in British Columbia, not to exceed how
ever 20 miles on each side of the said line, as 
may he appropriated for the same purpose by 
the Dominion Government from the public 
lands of the North-West Territories and the 
Province of Manitoba. By IT Viet. c. 11. a.2 
(B.C.), it was enacted as follows:—From and 
after the passing of this Act there shall be, 
and there is hereby granted to the Dominion 
Government, for the purpose of constructing 
and to aid in the construction of the portion 
of the Canadian Pacific Railway on the main
land of British Columbia, in trust, to he ap
propriated as the Dominion Government may 
deem advisable, the public lands along the line 
of railway before mentioned, wherever it may 
be finally located to a width of 20 miles on 
each side of the said line, as provided in the 
order-in-council, s. 11, admitting the Province 
of British Columbia into Confederation. A 
controversy having arisen in respect to the 
ownership of the precious metals in and under 
the lands so conveyed, the Exchequer Court, 
upon consent and without argument, gave 
judgment in favour of the Dominion Govern
ment. Held, affirming the judgment of the 
Exchequer Court, Fournier and Henry, J.T., 
dissenting, that under the order-in-council ad
mitting British Columbia into Confederation 
and the statutes transferring the public lands 
described therein, the precious metals in, up
on, and under such public lands are now vest
ed in the Crown as represented by the Do
minion Government. Attorney-General of B. 
C, v. Attorney-General ni Can., xiv., 845.

The Privy Council reversed this decision,
i 11 App. Cas. 296. )

3. Construction of deed—Lease or liccu- - 
Mines—Authority to work on royalty—<S .1 nnr 
o. Ht, s. 1—Lien.]—In an indenture desn-ili. 
ing the parties as lessor and lessees iv-n,, 
lively the grant was : “Doth give, grant, <!• 
mise and lease unto the said ( lessees i il, . \ 
elusive right, liberty and privilege of enteritis 
at all times for and during the term of mi, 
years from 1st January. 1*70, in and upon 
(describing the land) and with agents, labour 
ere and teams to search for, dig, « x 
mine and carry away the iron ores in. iqm- 
and under said premises, anil of making all 
necessary roads, &<•., also the right, I i I •• r ; \ 
and privilege to erect on the said premise t 
buildings, machinery and dwelling houses r, 
quired in the business of mining and shit ; . 
the said iron ores, and to deposit on said pro
mises all refuse material taken out in minim: 
said ores.” There was a covenant 
the grantees not to do unnecessary damage 
and a provision for taking away the enviions 
made and for the use of timber on the pro
mises and such use of the surface ns might I»- 
needed. The grantees agreed to pay twenty 
live Vents for every ton of ore mined, in quar
terly payments on certain fixed days,
was provided how the quantity slum <1 he a>- 
certained. It was also agreed that the royalty 
should not be less than a certain sum in any
year. The grantees also agr... i to ■
taxes and not to allow intoxicating drinks to 
lie manufactured on the premises or i > i-arry 
on any business that might be deemed i mu- 
8nee. There were provisions for h r 
the lease before the expiration of the term and 
covenant by the lessor for quiet enjoyment. 
In an interpleader issue, where tin l.-»s.ir 
claimed a lien on the goods of the lessei-s for 
a year’s rent due under the said indenture by 
virtue of 8 Anne. c. 14, s. 1 : //</</. /-■•
Ritchie. C.J., and Henry and rasoheivau. .1.1. 
that this instrument was not*? lease but a 
mere license to the grantee to m’ne an I -i 
the iron ores, and the grantor him no lien for 
rent under the statute. Strong, Fournier and 
G Wynne, JJ., contra. Judgment appealed 
from (12 Ont. App. R. 5251 affirmed. Lynch 
v. Seymour, xv., 341.

4. Mining lease — Covenants — Rett - 
Quantity and guality of ore found—Rigli 
lessee to determine lease.]—In a lease of lin
ing lands the reddendum was :—“ Yielding i'd 
paying therefor unto the party of the 1U I 
part $1 per gross ton of 2,240 lbs. of the sa. 
iron, stone or ore for every ton mined am 
raised from the said lands and mine, payable 
quarterly on the first days of March. June, 
September and December in each year." -The 
lease contained, also, the following covenants 
by the lessee : — “The parties of the second 
part for themselves, their executors, &e., cove
nant and agree to and with the party of the 
first part, her heirs, &e., that they will dig 
up and mine and carry away, in each and 
every year during the said term, a quantity 
of not less than 2,000 tons of such stone on 
iron ore for the first year, and a quantity ofl 
not less than 6,000 tons a year in every sub] 
sequent year of the said term, and that they] 
will pay quarterly the sum of J$1 per ton in- 
aforesaid for the quantity agreed to lie takeij 
during each year for the term aforesaid.*] 
" And the said parties of the second part Cove] 
mint and agree to and with the party of till 
first part that they will pay the said quarterli 
rent or royalty in each year, and if the sa ml 
shall then exceed the quantity actually takeil 
such excess shall be applied towards paymerl
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of tlio first quarter thereafter, in which nior«» 
than tin* said quantity shall In* taken, and that 
tIn*v will protect such openings as tln*y shall 
makv so as to insun* tin* same against acci- 
ilvtit, and will indemnify the party of the tirst 
part in the event of the same happening and 
against all vosts of prosecution and defence 
thereof."—'There was a provision that the les- 
**r should Ik» at liberty to terminate the lease 
in case of non-payment of rent for a certain 
period, and if tin* iron ore or iron stone should 
he exhausted, and not to ht» found or obtained 
by proper and reasonable effort in paying 
iiuuntities, then the lessee should be at liberty 
in determine the lease. Held, affirming the 
judgment appealed from (14 Out. App. It. 
pm, xub mow. Wallbridgi v. (Jaa/ol). Hitchie, 
C.J., and Fournier, J.. dissenting, that this 
lease contained an absolute covenant by the 
uwe to pay the rent in any event, and not 
having terminated the lease under the above 
proviso, he was not relieved from such pay
ment in consequence of ore not being found in 
paying quantities. Calmer v. II allbndgi, xv.,
tau.

5. I.canc of mining areas — Mental agree- 
meal Payment of rent—Eorfcituri U. »S. X. 
.*>. 15 »er.) c. 7—"ij Met. v. JJ ( A. N.) | By 
H. 8. \. S. (5 ser. i c. 7, the lessee of mining 
areas in Nova Scotia was obliged to perform 

work thereon ea<h year on pain <>i 
forfeiture which, however, could only lie ef- 
f«ii*d tlirough certain formalities. By 52 
Viet. <*. 23, the lessee is |H»rmitted to pay in 
advance an annual rental in lieu of work, and 
by s. 1, s.-s. (c), the owner of any leased area 
may, by duplicate agreement in writing with 
the Commissioner of Mines, avail himself of 
the provisions of such annual payment ami 
“ such advance payments shall be construed 
tv commence from the nearest recurring anni- 
versary of the date of the lease." By s. 7 all 
buses are to contain the provisions of the Ad 
impeding payment of rental and its refund 
m certain cases, and by s. 8, said s. 7 was to 
»me into force in two months after the pass

ing of i In* Act. Before ,'i2 Viet. c. 23 passed 
I a lease i<<ued to K. tinted 10th June, 18»9, for 

21 years from 21st May, 1880. On 1st .lune,
I Mil, » rental agreement under the amending 
l An wils executed, under which K. paid rent

■ lor bis areas for 3 years, the last payment 
B being in May, 1803. On 22nd May, 1804, the 
B fomiiii'-iuiier declared the lease forfeited for
■ non-payment of rent for the following year, 
■end issued a prospecting license to T. for the 
■fcuiiv areas. K. tendered the year’s rent on 
^■th June, 1804, and an action was afterwards 
^■ken by the Attorney-deneral, on relation of

to set aside the license as illegal and im- 
rident.- Held, affirming the judgment np- 
l|il from (20 N. S. Hep. 2701, that the 
I** " nearest recurring anniversary of the 
l»f Hu* lease" in 52 Viet. c. 2.1. s. 1 (cl. 
Bivalent to “ next or next ensuing atmi- 
■r md the lease being dated loth June.

____ leilt 1 i IS94 was due on 22nd May of that
R." “ l! *l|e •vas,‘ w»s declured for

"• I F s tender on Oth June was in 
Aitorney-Ueneral v. Sheraton (28 N. 

ipproved and followed. //>/-/. 
Iu'r. 'Ii.it though the amending Act pro- 

‘d ini- forfeiture without prior formalities 
i lease in -ase of non-payment of rent, such 

di1 not apply tu leasee existing when 
l* : lassed in cases where tin* holders

! ....ment to pay rent thereunder
leu "t • ..Ik, The forfeiture of Iv’s lease 

A tuer. :,>r., voi(i for want of the formali

ties j «"escribed by the original Act. Temple 
V. Attorney-iienerul of A. S., xxvii., 355.

tl. Mining claim—Invalid location—Location 
in foreign territory. I — If the initial post of a 
mining claim is in the Vnited States territory 
the claim is utterly void, (il B. t’. Hep. 531 
affirmed i. Muddi n V. Connell, xxx., 109.

7. Xegligcnce—l ne of dangerous materiala
tans, i,i am nb nl Arts, lo.'i t. Itfôll C. V.—

employer's liability. |—To permit an unneces
sary quantity of dynamite to accumulate in 
dangerous proximity to employees of a mining 
company, in a situation where opportunity for 
damage might o<*cur either from the nature of 
tiw» substance or through carelessness or other
wise, is such negligence on the part of a min
ing company ns will render it liable in dam
ages for the death of an employee from an 
explosion of the dynamite, though tin* direct 
cause of such explosion may be unknown. 
Gwyune, .1., dissenting. Asbestos and Asbes- 
tiv Co. v. I hi rand, xxx., 285.

8. Mining claim — Registered description— 
Error—Certificate of improvements —Adverse 
action U. S. H. C. c. /.<•>. s. 26.| — If the de
scription of a mining claim as recorded is so 
erroneous as to mislead parties locating other 
claims in the vicinity the error is not cured by 
a cert iff cate of work done by the first locator 
on land not included in such description and 
covered by the subsequent claims. i«i B. C. 
Hep. 523 affirmed. I Copiai v. Callahan xxx.,

Followed in Collom v. Manley (No. 10 in
fra), and in Cleary v. Bosco icit: (No. 11,

9. Xegligcnce — W ork in mine—Entering 
shaft Code of signals—Disregard of rules— 
Damages.] — A miner was getting into the 
bucket by which he was to he lowered into the 
mine v\ hen owing to the chain not lieing checked 
his weight carried him rapidly down and he 
was badly hurt. In an action for damages 
against the mine owners the jury tound that 
the system of lowering the men was faulty; 
the man in charge of it negligent ; and that 
the engine and brake by which the bucket was 
lowered were not lit and proper for the pur
pose. Printed rules were jaisted near the 
mouth of the pit providing among other tilings 
that signals should he given, by any miner 
wishing to go down the mine or be brought up, 
by means of bells, the number telling the en
gineer and pitman what was required. The 
jury found that it was not usual in descending 
to signal with the bells; and that tin* injured 
miner knew of the rules hut had not complied 
with them on (Ik* occasion of the accident. 
On appeal to the Supreme Court of Canada 
from a judgment setting aside the verdict for 
plaintiff and ordering a new trial. Held. re
versing said judgment <8 B. C. Hep. 344) 
mid restoring the judgment of the trial judge 
17 B. C. Hep. 4141. that there was ample 
evidence to support the limllngs of the jury 
I hut defendants were negligent : that there 
was no contributory negligence by non-use of 
the signals, the rules having, with consent of 
the employees and of the persons in charge of 
tin» men, been disregarded, which Indicated 
their abrogation; the new trial should there
fore not have been granted. Ilehl. luriher, 
that as the negligence causing the accident was 
not that of the |s»rsons having control of those 
going down the mine, it was not a case of 
negligence at common law with no limit to the
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amount of damages, hut the latter must he 
assessed under the Employers' Liability Act 
( 11807J It. S. It. C. c. UO.) \\ uniting Ion v. 
Fulmer, xxxii., 12(5.

10. Mining low — Locution of claim—Ap
proximate bearing—Mis-statement Minerals
in (/lue U. C. "Mineral —Accuracy in
giving the approximate bearings in staking 
out ;i mineral claim is as necessary in the case 
of a fractional claim as in any other.—A pro
spector in locating and recording his location 
line between stakes No. 1 and No. 2 as run
ning in an easterly direction, whereas it was 
nearly due north, does not comply with the 
statute requiring him to state the approxi
mate compass hearing and his location is void. 
Copiai v. Callahan (30 Can. S. C. It. 0001 
followed.—Before a prospector can locate a 
claim lie must actually liud “ minerals in 
place.” llis belief that the proposed claim 
contains minerals is not suflicient. .Judgment 
appealed from (8 B. C. Hep. 153) reversed. 
Collum v. Manley, xxxii., 371. 

followed in Cleary v. Boscowitz, No. 11,

face rights and not against the Crown. Tas
chereau and Sedge wick, ,IJ., dissent bur. T> 
provision in s. 01 of the Dominion Litn-I- \ 1 
ih.it regulations made thereunder shall I 
effect only after publication for fou.- su ... 
sive weeks in the Canada dazette, means lau
i ic regulations do not come into fori i ■
Beat ion in the last of the four successive - 
of the dazette, hut only on the expiration 
one week therefrom. Thus where tlie.\ u,.., 
published for the fourth time in the ;.-u ,f 
4th September they were not in force until the 
11th and did not affect a license grm 
hth September.—Where regulations pr<>\id.nl 
that failure to pay royalties would forfeii n, 
claim, and u notice to that effect was push'll 
on the claim and served on the licenser 
ment by the latter under

11. Mining law — Location—Certificate of 
tro'r/û - Evidence to impugn — It. S. II. C. 
c. ldô. I—A certificate of work done on a min
ing claim in British Columbia is conclusive 
evidence that the bolder lias paid his rent and 
can only he impugned by the Crown. Copiai 
v. Callahan (30 Can. S. C. B. 500) and Col- 
loin v. Manley (32 Can. S. C. It. 371 ) lol- 
lowed.—C. believing that the statutory work 
had not been done on mining claims, and that 
they were, therefore, vacant, located and re
corded them under new names us his own and 
brought an action claiming an adverse right 
thereto. Held, affirming the judgment ap
pealed from (8 B. V. Itep. 225). that evidence 
to impugn the certificate of work given to the 
prior locators was rightly rejected at the trial. 
Cleary v. Moscowitz, xxxii., 411.

12. Scyligcncc— Working of mines—Statu
tory mining regulations—R. S. A. X (5 scr.) \ 
c. U—Fault'of fellow-workmen.]—The defend- I 
ant company employed competent officials for 
the superintendence of their mine, and re
quired that the statutory regulations should 
he observed. A labourer was sent to work in 
an unused balance which had not been fenced 
or inspected and an explosion of gas occurred 
from llie effects of which he died. In an ac
tion for damages by his widow, Held, revers
ing the judgment appealed from, Taschereau 
and Sedge wick, .1.1.. dissenting, that as the 
company and failed to maintain the mine in ; 
a condition suitable for carrying on their 
works with reasonable safety, they were liable 
for the injuries sustained by the employee, al
though the explosion may have been attribut- i 
able to neglect of duty by fellow-workmen. ! 
Cirant v. Acadia Coal Co., xxxii., 427.

ment by the hitter under protest was i ,i 
voluntary payment.—One of the regulation. • • 
18811 was that "the entry of every ho! . 
a grant for placer mining had to lie m lV ,| 
and his receipt relinquished and replaced every 
year.” Held, per C. J. and Giroimnl ;mi| 
Davies, .J.J., reversing the judgment oi t|„. 
Exchequer Court (7 Ex. C. H. 41-1 ». s i: 
wick. .1., contra, (lint the new entry ’and i. 
eel pi did not entitle the holder to mine on t lie 
terms and conditions in his original grant nn.y, 
but lie did so subject to the terms oi ni.v r 
gelations made since such grant was i>-u. i. 
The new entry cannot be made and new n- 
ceipt given until the term of the gram - :- 
expired. Therefore, where a grain i i 
year was issued in Decern lier, IS! Mi, . nd 
August, 1897, the renewal license wa- _i 
to the miner, such renewal only took i :n 
December, 1897, and was subject to r-^ii a- 
tions made in September of that year, lôLal
lations in force when a license issued were 
shortly after cancelled by new regulation» im
posing a smaller royalty. Held, that the new 
regulations were substituted for the other- and 
applied to said license. The King thap- 
pelle; The King v. Carmack; The A my v 
Tweed, xxxii., 580.

The Privy Council granted leave for an up- 
peal and a cross-appeal, 4th March, HW3. 
See Can. Unz. vol. xl., p. 509.

13. Mining lair — Royalties — Dominion 
Lands Act—Publication of regulations—Re
newal of license — Payment of royalties — 
Voluntary payment — It. S. C. e. .7,}, ss. 90, 
Of.J—The Dominion Government, by regula
tions made under the Dominion Lands Act, 
may validly reserve a royalty on gold produced 
by placer mining in the Yukon though the 
miner, by his license, has the exclusive right 
to all gold mined. Taschereau and Sedge 
w irk, .1.1,, dissenting. The “ exclusive right ” 
given by the license is exclusive only against 
quartz or hydraulic licenses or owners of sur-

14. Mines and minerals — Placer miniiin- 
II mini nii,- concessions Staking cl 
uniment of prior lease—Volunteer plaintiff— 
Right of action—Status of adverse ilaimanU 
—Trespass.]—In an action by free miners, 
who bail "staked " placer mining claims with
in the limits of a concession granted IW |-im
poses nf hydraulic mining, to set n-ide the 
hydraulic mining lease on the ground that it 
had been illegally issued and was null and -i 
no effect ; Held, that where there was a hy
draulic lease of mineral lands in exi-Mirv, t le* 
mere fact of free miners " staking " <>n the 
lands included within the leased lim 1 did nut 
give them any right or interest in ’he hunls 
nor did they thereby acquire such i dus hi 
respect thereto as could entitle them tn_obtain 
a judicial declaration in an action f"i the 
annulment of the lease. Hartley \. Hatton. 
xxxii., tS44.

15. Adverse claim—Form of plan and nff- 
hi—Condiliilion yn calaitdavit Right nf art inn .............

—A'ccessity of actual survey—Blank in jjfr"' 
R. S. B. C. 1 It'll! i 1.IÔ. s. 47 '-7 I"1'-

r. 3J, s. 9 <«. C.)—R. S. B. S. e. -I. *• /Je
ff. C. Supreme Court Rule .’ilô of V.vl". |—the 
plan required to lie filed in an action to ad
verse a mineral claim under the pi "visions oi
s. 37 of the " Mineral Act ” of Kiiudi 
umbia, as amended by s. 9 of the " Mineral
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Act Amendment Act, 1808,” need not be based I 
on nn actual survey of the location made by 
the Provincial Land Surveyor who signs the j 
plan.—The tiling of such plan and the affidavit ] 
required under the said section as amended, is I 
not a condition precedent to the right of the 
adverse claimant to proceed with his adverse 
action.—The jurat to an affidavit filed pur
suant to the section above referred to did not 
mention the date upon whit'll the affidavit had 
been sworn. Held, that the absence of tin- 
date was not a fatal defect, and that, even if 
it could be so considered at common law, such 
a defect would he cured by the “British Col
umbia Oaths Act " and the British Columbia 
Supreme Court ltule -110 of 18*.HI. Judgment 
appealed from (il B. C. ltep. 1841 reversed. 
Taschereau, J„ dissenting. Paulson v. lieu- 
man ct al., xxxii., 055.

10. Free miner's certificate — Annual re
luirais — Special renewals — Vesting of in
terest in co-owners — Sheriff — Levy under 
in rut ion — Vf. S. 11. V. c. 1-1J, ss. .1, .1,
—(id Viet. c. 45. ss. ii. 8, —if. S. It. ('. e. 7.!, 
to. 1.1. di.\—The sheriff seized the interest in 
mineral locations held by an execution debtor 
in co-ownership with another free miner and, 
prior to sale under the execution, the debtor 
allowed his free miner’s license to lapse. A 
special certificate in the debtor’s name was 
subsequently procured by the sheriff under 1 In- 
provisions of the fourth section of the " Min
eral Act Amendment Act, 1800,” and it was 
contended that the debtor's interest had thus
I.... revived and re-vested in him subject to
the execution. Held, that upon the lapse of 
the free miner's certificate the interest in 
question had, under the statute, became abso
lutely vested in the co-owner and could not 
thereafter be revived anil re-vested in the judg
ment ib-htor by the issue of a special certifi
cate. Judgment appealed from (0 B. C. Hep. 
Ml) affirmed, Sedgewiek, .1.. dissenting. 
liai ■ 11 I an \ orman < < 1 al. v. tfcA aught,
xxxii., <>00.

17. Placer mining regulations — Staking 
claims — Overlapping locations — Renewal 
{Irani I nocciipied Crown lands.]—In Aug
ust. 1800, M. staked and received a grant for a 
pincer mining claim on Dominion Creek, 
\ukoii, which, however, actually included 
part of an existing creek claim previously 
staked by W\. In 1000 he applied for and 
obtained a renewal grant for the same area, 
W.s claim having lapsed in the meantime, 
and was continuously in undisputed possession 
of that area, with his stakes standing from 
the time of his original location until March, 
1-ttil. when S. and T. staked bench claims for 
thi- lands embraced in W.’s expired location 
which laid been overlapped by M.’s claim, as 
being unoccupied Crown land. Held, affirm
ing tin- judgment npjienlcd from, Davies and 
Armour, .1.1,, dissenting, that the application 
for tin- renewal grant by M., after W.’s claim 
had lapsed, for the identical ground be had 
originally staked and continuously occupied, 
Rave him a valid right to the location with
out the necessity of a formal re-staking and 
new application and that, following the rule 
m Osluirnc v. Morgan (13 App. Cas. 2271. 
the possession of M. under his renewal grant 
diould not he disturbed. St. Laurent v. Mcr- 
«cr, xxxiii., 314.

18. Lease of mining rights — Option as to 
{ocafion Adoption of boundary. I — MeA. 
leased a portion of a lot of land tor mining

purposes described by metes and bounds with 
the option : " Bourra le dit acquéreur changer 
la course des lignes et Itomes du dit lopin de 
terre sans en augmenter les bornes, l’étendue 
ou superficie en suivant dans ce cas la course 
ou ligne de la dite veine de quartz qu’il peut 
y avoir et se rencontrer en cet endroit, après 
que lui. le dit bailleur, aura prospecté h- dit 
lopin île terre susbaillé,” adopted lines of sur
vey made by B. as containing the vein. B. 
leased another portion of tin- same lot. In 
an action en bornage the court appointed 
three surveyors to fix the boundaries. Each 
surveyor made a separate report, and the re
port and plan of the surveyor L.. adopting 
I’.'s lines, was adopted and homologated by 
the court.—Held, affirming the judgment ap
pealed from <13 Q. L. It. 108), (iwynne, J.. 
dissenting, that MeA. having located the 
claim in accordance with tin- terms of the 
deed was estopped from claiming that the 
property should lie boundi-d according to the 
true course of the vein of quartz, and that 
the judgment homologating the survey adopt
ing P.’s lines and survey was right and should 
be affirmed. McArthur v. Itrown, xvii., 01.

I'd. Sale of phosphate mining rights — 
Option to purchase other minerals found while 
working — - Use raise of option.J — M. by deed 
sold to W. the phosphate milling rights of cer
tain land, the deed containing a provision that 
“ in ease th<- said purchaser in working tin- 
said mines should find other minerals of any 
kind he shall have the privilege of buying the 
same from the said vendor or representative 
by paying the price set upon the same by two 
arbitrators, appointed by the parties.’" W. 
worked tin- phosphate mines for five years, 
and then discontinued it. Two years later he 
sold Ills mining rights in the laud, and by vari
ous conveyances they were finally transferred 
to B., each assignment purporting to convey 
“ all mines, minerals ami mining rights al
ready found or which may hereafter In- found” 
on said land. A year after the transfer to B. 
tin- original vendor, M., granted the exclusive 
right to work mines and veins of mica on said 
land to W. Co., who proceeded to develop 
the mica. B. then claimed an option to pur
chase the mica mines, under the original agree
ment, and demanded an arbitration to fix the 
price, which was refused, and she brought .-in 
action to compel M. to appoint an arbitrator 
and for damages.- Ihld. affirming the decision 
of the Court of Queen's Bench, that the option 
to purchase other minerals could only be ex. 
erelsed in respect to such as were found when 
actually working the phosphate, which was 
not the ease with the mica, as to which B. 
claimed the option. linker v. McLcUaud,

20. Crown grunt — Reservation of rout — 
Order-in-vnuHcil - Supplementary grant.] — 
Certain Crown lands in Quebec laid been 
granted to tlie suppliants, as assignees of one 
Kaye, the applicant for said lands, from which 

j the Crown contended the coal thereon was re
served, which was the sole question i'i issue. 
The Exchequer Court (3 Ex. C. It. 157), held 
that there being no express or implied agree
ment to the contrary the suppliants were en 
titled to a grant conveying such mines and 

I minerals as would pass without express words.
—The Supreme Court of Canada affirmed the 

! judgment of the Exchequer Court, and dis- 
I missed the appeal with costs. The Queen v.
! Canadian Agricultural Coal, and Colonization 
1 Co., xxiv., 713.
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-1. Contract — Mining claim — Agreement 
for sale — Construction—Enhaneed value.]— 
Hy agreement in writing signed by both par
ties It. offered to convey bis interest in certain 
mining claims to N. for a price named with 
a stipulation that, if the claims proved on 
development to be valuable and a joint stock 
company was formed by N. or his associates, 
X. might allot or cause to be allotted to It. 
such amount of shares ns he should deem meet. 
By a contemporaneous agreement, X. promised 
and agreed that a company should immediate
ly he formed and that It. should have a rea 
sonable amount of stock according to its value. 
No company was formed by N„ and It. brought 
an action for a declaration that he was en
titled to an undivided half interest in the 
claims or that the agreement should be speci
fically performed. - Held, reversing the judg 
meut of the Supreme Court of British Col
umbia, that the dual agreement above men
tioned was for a transfer at a nominal price 
in trust to enable X. to capitalize the proper 
ties ami form a company to work them on 
such terms as to allotting stock to B. as the 
parties should mutually agree upon ; and that, 
on breach of said trust, B. was entitled to a 
re-conveyance of his interest in the claims and 
an account of moneys received or that should 
have been received from the working thereof 
in the meantime. liriggs v. Sew*wander, 
xxxii., 405.

22. Mortgage — Registration — Fixture»— 
Interpretation of term» — liill of sale — Per
sonal chattels — Delivery.

Sec Moktuaue, 43.

23. Sale of land — Agreement for sale — 
Mutual mistake — Reservation of minerals— 
Specific performance.

See Sale, 89.

24. Indian lands — Treaties with Indians— 
Surrender of Indian rights — Crown grant— 
Constitutional law—-jd Viet. c. 28 (D.).

See Title to Land, 141.

25. Decisions of Yukon gold commissioner 
—. Ippeals—legislative jurisdiction.

Sec Appeal, 294.

2ll. Negligence •— Defective works, ways 
and machiner// — Proximate cause of injury 
-Fault of fellow-workman — Mining rcgulu-

See Veboict, 3.

MINORITY.

1. Doctrine of contributory negligence — 
Child of tender ape.]—The doctrine of con
tributory negligence does not apply to an in
fant of tender ige.— (Uardncr v. (Jracc, 1 F. 
& F. 859, followed. I—Judgment appealed 
from (33 N. B. Hep. 91) a (tinned. Merritt 
v. Hepenstal, xxv., 150.

2. Loan to minor—Misconduct of tutor — 
Remedy — Ratification — Account.

Sec Mortgage, 11.

3. Administration — Emancipation by mar
riage— Deed to tutor — Action to annul — 
Prescription — Arts. 22Jj3. 2252 C. C.

Sec Limitation of Actions, 7.

4. Sale of minor's property—Shares held 
“in trust”—Purchase for value — Notin 
Obligation to account.

See Trusts, 7.

5. Discharge of administration—Constn, 
five trust—Débats de compte.

See Tutorship, 2.

0. Universal legatee — Succession — Ac
ceptance by, after action — Operation of.

See Succession, 1.

7. Appeal — Jurisdiction — Matter in < ii- 
trovers,/—R. S. ('. e. 135, s. 29 (b)—Tut 
ship — Petition for cancellation of appoint
ment — Arts. 2!/9 et seq. C. C.—Tutelle pm- 
ceedingi.

See Appeal, 87.

MISDESCRIPTION.

Railways — Expropriation—Title to lands 
—Proprietaries par indivis — Plans, surveys 
books of reference — Estoppel—Satisfaction 
of condition as to indemnity — Application of 
statute—Registry laws — Construction of 
agreement.

See Hailways, 32.

And sec Title to Land.

MISDIRECTION.

Sec New Trial.

MISE EN DEMEURE.

Municipal corporation — Waterworks — 
Rescission of contract — Notice — Long user 
— Waiver — Art. Itllil C. C.

Sec Contract, 29.

MISREPRESENTATION.

See Conditions, and Accident. Fmt 
and Marine Insurance.

MISTAKE.

1. Vendor and purchaser — Principal and 
agent — Mistake — Contract — Agi" au nt 
for sale of land — Agent exceeding authority 
—Findings of fart.] — Where the owner of 
lands was induced to authorize the ",ppt- 
a nee of an offer made by a proposed purchaser 
of certain lots of land through an inrornyt 
representation made to her and under the Mis
taken impression that the offer was for J. e 
purchase of certain swamp lots only, vhilrt 
it actually included sixteen adjoining f'H ™ 
addition thereto, a contract for tin' sale of 
the whole property made in eonse<|uen*-r I'Vher 
agent is not binding upon her and will I*1 v,t 
aside by the court, on the ground of 1 rr"JY*J 
the parties were not ad idem as to (he subject 
matter of the contract, and there >';is no 
actual consent by the owner to the agreement 
so made for the sale of her lands—Judgment
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appealed from (31 N. 8. Itep^l72) reversed. 
Murray v. Jenkins, xxviii., BuB.

2. Hale of land — Agreement for sale — 
Mutual mistake — Reservation of minerals— 
Specific performance.] The E. N. Uy. 
Vo. executed an agreement to sell certain 
lands to 11., who entered into possession, made 
improvements, and paid the purchase money, 
whereupon a deed was delivered to him which 
he refused to accept as it reserved the miner
als on the land while the agreement was for 
an unconditional sale. In an action by 11. for 
spevilic performance of the agreement the com
pany contended that in its conveyances the 
word " land " was always used as meaning 
hind minus the minerals, ID Id, reversing the 
judgment of the Supreme Court of British 
Columbia (11 It. C. Hep. 228), Tnscheronn, 
J., dissenting, that the contract for sale be
ing expressed in unambiguous language, and 
11. having had no notice of any reservations, 
it could not be rescinded on the ground of 
mistake and he was entitled to a decree for 
spec11ie performance. Hobbs v. The Esqui- 
mult and .Vu«ciinto Uy. Co., xxix., 450.

( lx-ave to appeal to l’rivy Council refused.)

3. Error as to fact — lié pétition de l'indu 
—Actio condieto indvbiti — Duress—Trans
action Payment under threat of criminal 
lirwa cation notification - Arts. 1017, 
10}!), 11)0 C. C'.J—About the time a dissolu
tion oi partnership was imminent one of the 
pul l tiers was accused of embezzlement of 
finals and, supposing that he was liable for 
an alleged shortage and under threat of crirn 
iiittl prosecution, he signed a Consent that the 
amount should be deducted from his share as 
u member of the firm, lie was denied access 
to the books and vouchers and, some weeks 
norwards, upon settlement of the affairs of 
the partnership, the amount so charged to him 
was paid over to the other partners, it was 
subsequently shewn that this partner had 
made his returns correctly and had not ap
propriated any part of the missing funds, j 
licitI, that he was entitled to recover back the 
amouni so paid in an action candidio indebiti 
us both the consent and the payment had 
Ifni made under duress and in error and, fur
ther. that there had lieen no ratification of 
the consent to the deduction of the amount J 
by the subsequent payment, because the denial 
of access to the books and vouchers caused ■ 
him to continue in the same error which viti- ' 
ated his consent in the first place, and, fur- I 
ther, that, even if the consent given could lx1 ! 
regarded ns amounting to transaction, it ! 
would lie voidable on account of error as to ] 
fact. Aligner v. Goulet, xxxi., 20.

4. Marked cheque — Fraudulent alteration ; 
laymen t by third party—Liability for loss— 
Aeghyenet — Recovery of sum paid through

1 H. having an account in the llank of 
H. hud a cheque for $5 marked “ good,” ( 
and. altering it so as to make it rend as a j 
cheque for $500, he had it cashed by the 
Imperial Hunk. The same day it went j 
through the clearing house and was paid by 
*he Hunk of II. to the Imperial Hank. The 
error was discovered next day by the Hank of 
H.. and re payment demanded from the Im
perial Hank and refused. The Hank of H. 
brought an action to recover from the Im- 
l*’r':,l Ihmk $405, overpaid on the cheque, j 
* Pendant contended that the note ns pro- 1 
**nted lo he marked good was so drawn as to 
make the subsequent alteration an easy mat- 1

ter, and the plaintiff's act in marking it in 
that form was negligence which prevented re
covery. Held, affirming the judgment appeal
ed from (27 Ont. App. it. 500), which affirmed 
that at the trial (31 <). It. HNti, that there 
was nothing in the circumstances to take the 
case out of the rule that money paid by mis
take can be recovered hack, and the Hank of 
II. was therefore entitled to judgment. lm- 
per i,il /to a A of Canada v. Hank of Hamilton,

Affirmed on appeal by the Privy Council,
111*131 A. C. 41).

5. Action for account — Agent’s returns— 
Compromise — Subsequent discovery of error 
—Uuti/icution — Prejudice.]—P. was agent 
to manage the wharf property of XV., and 
receive the rents and profits thereof, living 
paid by commission. When his agency ter
minated W. was unable to obtain an account 
from him and brought an action therefor 
which was compromised by I*, paying $375. 
giving $125 cash and a note for the balance 
and receiving an assignment of all debts due 
to XV, in respect to the wharf property dur
ing bis agency, a list of which was prepared 
at the time. Shortly before the note became 
due P. discovered that, on one of the accounts 
assigned to him, $100 had been paid and de
manded credit on his note for that sum. This 
XV. refused, and in an action on the note P. 
claimed that the error avoided the compro
mise and that the note was without considér
ai ion or. in the alternative, that the note 
should be recti lied. Il< Id, affirming the judg
ment of the Supreme Court of Nova Scotia, 
that as it appeared that P.’s attorney bad 
knowledge of the error before the compromise 
was effected, and ns, by the compromise, XX*. 
was prevented from going fully into the ac
counts and perhaps establishing greater lia- 
bility 'in the part of P„ VV. was entitled i<> 
recover the full amount of the note. Veters v. 
AVorrall, xxxii,, 52.

<>. Insurance — Application — Itcncficiarg 
not named in policy - Right to proends.] — 
Where through error and unknown to the in
sured. the beneficiary mentioned in the appli
cation for insurance is not named in the policy 
lie is. nevertheless, entitled to the benefit of 
the insurance.—Judgment appealed from re
versed. Davies ami Mills. J.J., dissenting. 
Cornwall v. Halifax Banking Co., xxxii.,

7. Debtor and creditor — Payment — .le
çon/ and satisfaction — Mistake — Principal 
and agent.]—On being pressed for payment 
of the amount of a promissory note, the de
fendant offered to convey to the plaintiffs a 
lot of land, then shewn to the plaintiff’s agent, 
in satisfaction of the debt. The agent, after 
inspecting the land, made a report to the 
plaintiffs hut gave an erroneous description of 
the property to be conveyed. On being in
structed by the plaintiffs to obtain the con
veyance, tiie plaintiffs' solicitor observed the 
mistake in the description and took the con
veyance of the lot which had actually been 
pointed out and inspected at the time the 
offer was made. More than a year afterwards, 
the plaintiffs sued the defendant on the note 
and lie pleaded accord and satisfaction by 
conveyance of the land. In their reply the 
plaintiffs alleged that the property conveyed 
was not that which had been accepted by 
them and, at the trial, the plaintiff recovered 
judgment. The full court reversed the triai 
court judgment and dismissed the action.
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Held, nffirminR tin* judgment appealed from 
(U It. O. Hep. 257) that the plaintiffs were 
bound to accept the lot which hud been offer
ed to und inspected by their agent in satis
faction of the debt and could not recover on 
the promissory note. Pithcr d Letter v. Man- 
leu, xxxii., 051.

X. Amount insured — Death or endowment 
policy—Parol evidence.

Hec Insurance, Life, 28.

V. Surrey of boundaries — Conventional 
lint — Courses und distances — Equitable

Sec Boundary, 1.

10. Reddition de compte — Settlement 
without vouchers — Omissions—Reformation 
de compte.

See Action, 2.

11. Policy of insurance — Misdescription of 
risk — Representation by insured—Contract

See Insurance, Fire, 03.

12. Wrong principle of award — Final by 
submission — Setting aside.

Sec Arbitrations, 47.

13. Receipt — Mistake — Parol testimony 
—Art. 12J1, C. C.—Suit it é d'ordre publique.

See Evidence, 222.

14. Misrepresentation — Quality of mason
ry — Instructions to follow specifications — 
Increased price of works.

Sec Contract, 177.
15. Error in mortgage — Rectification — 

Registered judgment — Priority.
Sec Heuibtry Laws, 24.

10. Fraud — Coercion — Compromise — 
Duress — False inventory.

Sec Partition, 1.
17. Contract — Rescission — Innocent mis- 

re present at ion — Common error — Sale of 
land — Failure of consideration.

See Contract, 120.

18. Debtor und creditor — Appropriation of 
payments — Error in appropriation — Arts.
liuv, mi.

Sec Payment, 2.

10. Scire facias — Title to land — Annul
ment of letters patent — Tender on taking 
action — Sale of pledge — Vente à réméré 
Concealment of material facts—Arts. 1271,- 
1279 R. S. Q.—Registration — Transfer of 
Crown lands — Art. 10U7 C. P. Q.—Art, load 
C. C.

See Crown, 03.
20. Sale of land — Misrepresentation by 

vendor — Estoppel.
Sec Estoppel, 10.

21. Mining claim — Error in description— 
Registration.

See Mines and Minerals, 8.

22. Rescission of contract — Misrcprrsi u- 
tat ion—Artifice—Consideration.

See Vendor and Purchaser, 20.

23. Customs duties — Lex fori—Lex loi i - 
Interest on duties improperly levied—Mist al. 
of law — Repetition — Pn sumption of good 
faith — Arts. 10!,7, 101,9 C. C.

Sec Customs Duties, 5.

24. Construction of written contract 
Specifications — “From" und “to" *tr< ■ t* 
—Reference to annexed plan — Mist a I, 
Apportionment of costs.

See Contract, 170.

MIS-TRIAL.

.Veto trial — Answers by jury — Final 
judgment — Jurisdiction.

Sec Appeal, 174.
And see New Trial.

MITOYENETE.

See Party Wall.

MONEY PAYMENT.

Insolvency — Assignment — Prefereiw• 
Payment in money - Cheque of third pur' 
R. S. U. (1887) c. 724, *• J-

See Insolvency, 23.

And see Payment.

MONOPOLY.

1. Contract for exclusive rights hpnu 
tion of telegraph lines — Restraint of trail 
—Public policy.

See Company Law, 2.

I 2. Construction of statute — By-law 
Exclusif! rights Statute confirmii l 
tension of privilege — C. S. C. c. U.j- / < I "7 
(V.) c. 79, s. Ô.

See Statutes, 144.

3. Constitutional law — Municipal > rporn- 
tion Powers of legislatnn I
Monopoly — Highways and ferries \ai 
gable streams — - By-laws and résolut »<
Intermunicipal ferry — Tolls — hi rluiiu• 
of licensee — A orth-West Tcrritorii < Id. It- 
S. C. c. Ô0. ss. I.t and 21,—B. A. I Id. ». 
92 ss. H, 10 und Hi—Rev. Ord. V. V 7"' 
(1888) e. 28—Ord. N. IV. T. No. 7 of Ill 'll 
s. 4—Companies, club associations and pari 
tier ships.

Sec Constitutional Law, 27.

4. Trade combination — Public p-diry — 
Vnlawful consideration — Malum prohibition 
—Matters judicially noticed.

Sec Conspiracy.
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MORTGAGE.

1. Assignment and Transfer, 14.
2. Contract, 5-24.

(«) Count ruction of Term*, 5-8.
(M Fraudulent Circumstances, 9-15.
(cl Forties to Deed, 10-18.
(«/) Fro pert y Affected, 19-24.

5. Equitable Charge, 25.
4. Foreclosure, Sale and Hypothecary

Recourse, 20-51.
5. Limitation of Actions, 52-33.
(5. Notice, 34-40.
7. Registry Laws, Priority and Privi

leges, 41-48.
s. Release of Charges, 49-55.

Rights and Remedies, 50-81.
Hi. Sale of Mortgaged Property, 82, 83.

1. Assignment and Transfer.

1. Assignment os eolloternl — Duty of as- 
siiiinc ns to collecting - llond. action on ■—
I.'I ii liable giro Talcing accounts.] -Action 
"ii a bond to pay £18,250 on 1st July. 1803, 
with interest at (5rî half yearly in advance. 
Plea upon equitable grounds, in substance, 
that before the making of the bond the plain
tiffs through their trustee and manager, agreed 
i" advance defendants £18.2511 by transferring 
debentures of the Town of St. Catharines to 
that amount, for which defendants should give 
to plaintiffs good mortgages upon real estate 
t" be approved by plaintiffs' manager, and 
that in the meantime defendants should exe
cute mi id bond, but that the debentures should 
only be handed over to defendants as and 
wlii'ii such approved mortgages should be de- 
l‘v'I'd to plaintiffs; that defendants assigned 
certain mortgages and executed others upon 
their own real estate, which were accepted 
and approved by plaintiffs' manager, who 
handed oyer debentures amounting at par 
\alne t.i £14,iHHi ; that plaintiffs realized upon 
SM||ie, ii not all, the mortgages, and defendants 
al*" paid large sums on account and defend
ant' believed lheir bond was fully paid, but 
had received no account, and as the payments , 
"ere numerous and extended over many years 
and the accounts were complicated, they : 
pra>' d that the suit should be transferred un- 
dyr the Administration of Justice Act to the 
tniirt of Chancery and the accounts there 
taken. The case was transferred accordingly, 
and by consent of parties, a decree was made , 
referring it i„ the master to take accounts, 
"b" made his report, and defendants ap
pealed from it on three grounds. 1. IV- 
,;,.">e lie master bad not charged plaintiffs 
wiib : draft of $1,(597 with interest.—2. Be
cause the master ought to have charged plain- i 
tiffs with the difference lietween £2.000 in j 
sterling debentures and $8,000 currency, the 
amount due on a mortgage, referred to as the | 
U"" mortgage. 3. Because the master ought ' 

to have charged plaintiffs with interest on 1 
* amount of a mortgage by McQ. as- ! 

sfgned to plaintiffs) from iuth August, 1859. !
I be lirst ground of appeal turned entirely 

on the weight to be given to evidence on one 1

side or the other respecting the draft in ques
tion, which the plaintiffs contended was an 
accommodation draft given by one of the de
fendants to their manager, the defendants al
leging that it was given in payment of an in
stalment of interest. Proudfoot, v < !.. al 
lowed the appeal on this ground, and bis judg
ment was upheld by the Court of Appeal.—As 
to the second ground, it appeared that among 
the mortgages assigned to plaintiffs was one 
for $(5.484. bearing interest at (5 per cent., 
executed by McQ. upon land sold to him by 
one of defendants to secure balance of pur
chase money. The land was subject to a mort
gage for $8,1 HHi, called the " Ross Trust Mort
gage,” and, at the time of the sale to MeQ., 
it was agreed defendants should pay off this 
prior mortgage. At the time of the assign
ment of the mortgage to plaintiffs they were 
informed of this agreement, and to secure the 
plaintiffs, their manager retained two of the 
sterling debentures amounting to £'2,(MMI to 
pay this mortgage for $8,(HHt. Defendants 
claimed that plaintiffs were responsible for 
the application of the $8,1 hnI out of the pro
ceeds of the debentures from 9th March, 18(50, 
date of the assignment of the mortgage, or 
that they should only be charged with $8.(MN! 
of the £2.( N H i sterling. The plaintiffs Contend
ed that nothing should be allowed, because 
their manager was also the manager of the 
Ross estate, and that defendants consented to 
his retaining the two debentures in bis char
acter as agent of the Ross estate to be applied 
in satisfaction of the Ross mortgage, which 
was not satisfied until 1875.—Proudfoot, V.- 
(’., held, that the onus lay upon plaintiffs to 
establish clearly that the debentures passed 
from ibrill io defendants, and v-iv held by 
Cameron as agent of the Ross trust and not 
os their agent, and ;i< 11.....vidence was insuffi
cient to support this contention plaintiffs 
should bear the loss.- This holding was also 
upheld by the Court of Appeal.— As to the 
third ground — although plaintiffs took pro
ceedings on the Mel j. mortgage, the suit was 
conducted in such a dilatory manner that the 
final order of foreclosure was not obtained till 
2nd April, 1875, and the property was then 
sold by plaintiffs to McQ. at a price much less 
than the principal and interest upon the origi
nal mortgage amounted to—Proudfoot, V.-C., 
held, that defendants were not merely in the 
position of sureties for the assigned mort
gages, who could not make plaintiffs liable 
for mere delay in proceeding upon the mort
gages, but that when mortgages, or judg
ments. or securities of these kinds are as
signed. the assignees are affected with a trust 
in regard to them, which imposes upon them 
the duty of diligence in their management ; 
the assignment moving the property from the 
control of the debtor, and placing it within 
the control of the creditor, imposes upon him 
the duty of using proper exertions to render 
it effectual for the purpose for which it was 
assigned. Plaintiffs were therefore liable for 
not having collected the interest in question : 
it having been lost by the wrongful act of 
themselves, or their manager, for whose con
duct they were responsible.— The Court of 
Appeal affirmed the judgment of Proudfoot, 
V.-C.—All appeal to the Supreme Court of 
Canada was dismissed with costs. Synod of 
Toronto v. De lilanuii-rc, Cass Dig. (2 ed.) 
537.

2. Assignment of equity — Covenant of in
demnity—Assignment of covenant—Itiglit of 
mortgagee on covenant in mortgage.] -- C. 
mortgaged his lands in favour of B., with the
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usual covenant for payment. He afterwards 
sold the equity of redemption to I)., who cove
nanted to pay off the mortgage and indemnify 
C. against all costs and damages in connection 
therewith. This covenant of If. was assigned 
to the mortgagee. If. then sold the lands, sub
ject to the mortgage, in three parcels, each of 
the purchasers assuming payment of his pro
portion of the mortgage debt, and assigned the 
three respective covenants to the mortgagee, 
who agreed not to make any claim for the 
sail mortgage money against If. until lie had 
exhausted his remedies against the said three 
purchasers and against the lands. The mort
gagee having brought an action against on 
his covenant in the mortgage. - ID Id. revers
ing the judgment appealed from (21 Ont. 
App. It. il 12•. that the mortgagee being the 
sole owner of the «'avenant of If. with the 
mortgagor, assigned to him ns collateral secti- 
riiy, had so dealt with it as to divest himself 
of power to restore it to the mortgagor unim
paired. and the extent to which it was im
paired could only lie determined by exhaustion 
of tin- remedies provided for in the agreement 
between the mortgagee and I». The mort
gagee, therefore, had no present right of action 
on the covenant in the mortgage. .UcCuaig 
v. Barber, xxix., 12(5.

3. Transfer of hypothec—Advance» by bank 
—Vic/, c. s. ]0—Nullity.

See Banks and Banking. 14.

4. Right of action by mortgagee—Condition 
precedent — Notice of assignment Transfer 
of mortgage - Assignment of rights under fire 
insurance policy after loss.

Sec Insurance, Fire, 72, 73.

2. Contract.

(fl) Construction of Terms, 5-8.
(6) Fraudulent Circumstances, 9-13 
(cl Parties to Deed, 10-18.
(d) Property Affected, 19-24.

(fl) Construction of Terms.

5. Rate of interest—Fired time for re-pay
ment—Contract—Rate after maturity.

Sec Interest, 3.

0. Deed absolute—heelaration to operate as 
mortgage—/-,* r ide n ee.

Sec Deed, 14.

7. Deed in absolute form—Fffect as secu
rity only—Parol testimony.

Sec Evidence, 225.

8. Corporation—By-law — Bonus to mort
gagors— Conditions of—Construction of firms.

Bee By-law, 13.

(6) Fraudulent Circumstances.

9. Security for advances—Acts in contem
plation of bankruptcy—Insolvent Act of 1X15 
—Fraudulent preference — Onus of proof.]— 
W. was a private banker who discounted at an

exorbitant rate notes received by I), in the 
course of his business. It’s indebtedness <>n 
new transactions amounted to a large sum of 
money, but he entered into new business, after 
obtaining goods on credit to the amount , 
$4,1 N N> or ÿ5,l N Ml, upon a representation tn t 
suppliers that, although without any available 
capital, lie had experience in business. About 
twelve days after he commenced his new busi
ness, being threatened with foreclosure pro 
ceedings, lie applied to \V\, who advnii, d 
93(H). part of which was applied in paving 
overdue interest on the mortgage, and tin- - h 
plus in ietiring a note held by W. ; lie exe
cuted a mortgage to W„ was granted a i 
duced rate of interest, and told lie would In, 
to work carefully to get through, if. In, , 
insolvent about four months afterwards, and 
a suit was brought by the assignee, impea-1 
ing the mortgage. Held, affirming the ju-ig 
ment appealed from 17 Out. App. It. PK; 
that the plaintiff had not satisfied the • ■ 
cast upon him by the Insolvent Act of sla-u 
ing that the insolvent, at the time of tl,, 
mortgage, contemplated that his emban i 
ment must of necessity terminate in i 
veucy. AlcCrav v. White, ix., 22.

10. Fraud against creditors—Id Fli:. - 
Right of creditor of mortgagor to rednm 
Fvidenee.] — Plaintiffs recovered judgin' 
against II. and issued execution under u 1 
the sheriff professed to sell goods of II .

' gave a deed to plaintiffs conveying all the 
: “ share and interest ” of II. in the goods. >i\ 

months before plaintiff's judgment, II. had ,-\
! edited a mortgage covering all the goods pin 
i posed to be sold by the sheriff. The plain IÏ- 

lilcd a bill to set this mortgage aside us 
fraudulent ..iider the Statute of Kli/.. ami 
fraudulent in fact. //«/</, affirming this ju,|g 
meut appealed from, that no fraud b.-nig 
shewn and the plaintiffs not offering to i i - m 
the mortgage, the action was right I > din- 
missed. ^ Halifax Banking Co. v. Unit In ir,

11. Nullity—Loan to minor—Arts. !'■> ""
C. C.—Obligation—Personal remedy—1/ »* 
used for bemÂt of minor—Hypothecary < 1 ' 
—Costs.]—Where a loan of money is i >, •,>• 
perl.v obtained by a tutor for his own pin i„ -•-* 
and the lender, through his agent who w. - also 
the subrogate tutor, has acknowledged 11 'In
judicial authorization to borrow has h....... h-
tained without the tutor having first subi tied 
a summary account as required by art. -.is «
('., and that such authorization is otherwise 
irregular on its face, the obligation gh- n h' 
the tutor is null and void.—The ran iti-1" 
by the minor after becoming of age , -mli 
obligation is not binding if made , ni 
knowledge of the causes of nullity or i - >
of the obligation given by the tutor. If ■' 
mortgage, granted by a tutor and subs, > > 
ratified by a minor when of age, is «I*, :.ired 
null and void, an hypotliet'ary action l>> '<"* 
lender against a subseiiuent piiivhasn ,i the 
property mortgaged will not lie. — A person 
lending money to a tutor, which he p, - to 
have been used to the advantage and -> ii'-nt 
of the minor, has a personal reined) gainst 
the minor when of age for the an - *°
loaned and used. Davis v. I\err, xvii .

lNote. — Two actions were instil I and 
appeals taken in both. Three appeals wore 
taken to the Supreme Court of Canada fr"|D 
the judgments below (M. L. It. 5 <). H. I-'1'
17 Rev. de Leg. (120, (5221. The judgment m 

I the personal action was reversed, with «wt*
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of appeal only; that in the hypothecary action 
was aiiirmed.]

12. Debtor and creditor — Mortgage—Pre- 
fen nee— Pressure — It. .s'. O. ( i c. I t), 
*■ 2.] — A mortgage given by a debtor who 
knows that lie is tumble to pay all his debts 
in full is not void as a preference to the mort
gagee over other creditors if given as a result 
of pressure and for a bond fide debt, and if 
the mortgagee is not aware of the debtor being 
in insolvent circumstances. Holtons Itanl- v. 
Halter (18 Can. S. C. It. 88», and Stephen* 
v. McArthur (111 Can. S. C. It. 44U» followed, 
.lodgment appealed from (IS Ont. App. It. 
1 •"»'.») aiiirmed. Gibbons v. McDonald, xx., 
587.

13. Preference — Prejudice of creditor*— 
\otorious insolreneg of mortgagor* — Art. 
2»2.t V. (.'. | About 2M 11 February, 1883, " F. 
l'ivhé et lils” made a voluntary assignment 
for the benefit of their creditors, in the hands 
of T. The Union Bunk, on l.'lth March, issued 
an attachment, on the affidavit of their agent 
on the faith of the assignment, that K. 1*. et 
fils were notoriously insolvent and in bank
ruptcy and seized their personal property. On 
-Till March, 188."$, the appellants obtained 
from the assignee a document by which lie 
bound himself to grant muinhrie of a hypo
thec given 17th November, 1882, by 11. IV et 
tils to him to secure him against indorsements 
of 80.000, on promissory notes for advances 
to K. I*, et lils. .<•$.!NNt by the llochelagn Bank 
and 82,000 b.v Banipie Ville Marie; and to 
allow the Union Bank to take a first hypotliec 
oti the immoveable hypothecated for 82.."itMl. 
Tin- Union Bank agreed to obtain for F. I*, 
et tils a composition for 20c. in the 8 and a 
discharge from certain Montreal creditors.
1 pop obtaining this document appellants -li- 

uui i i proceedings under the attachment, 
ai d on 20th of same month, the Montreal 
creditors of F. P. et lils signed a transfer of 
their respective claims to appellants ; the lat
ter fulfilling thereby the condition imposed 
ti|»»n them by the document of 27th March. 
On l.'lth April T.. who had signed the tlocu- 
nij-nt. gave a discharge of the mortgage for 

and F. P. et lils consented in favour 
of appellants to the mortgage * for $2,050. 
1'he mortgaged property having been sold six 
nidiihs afterwards, appellants were collocated 
tor the amount of their claim.—Bespomlents 
contested this collocation, alleging the notori
ous insolvency of 10. P. et lils at the time of 
panting the mortgage.—The Superior Pourt 
rejected the contestation on the grounds : 1. 
that hv acceptance of the composition of 2<»c. 
on if., s by the Montreal creditors the Pieliés 
had been placed in a position to resume their 
busine-s ; 2. that respondents lmd acquiesced 
m the agreement between T. and appellants.- - 
lln- judgment was reversed by the Queen’s 
I»oru*li on the grounds that the Pieliés were 
notoriously insolvent when the hypothec was 
pn,'!l ; 'hat appellants were aware of the in
solvency as proved by the affidavit for the 
.'“h'l’hiucnt ; and that therefore under art. 
r ' • 1 tli«‘ hypothec in question could not 

■ '.,lx"ked against appellants and the other 
creditors „f ibc insolvents.—The Supreme 
Vourt concurred in the judgment appealed 
«®m ,'m<* dismissed the appeal with costs.
, ynno, J„ dissenting. Union Hank of 
Noircr Canada v. Ilochelaga Hank, Cass. Dig. 
(2 ed.) 350.

14. Contract tn fraud of creditor*—Action 
to annul—Art. 10\0 C. C.—Limitation of ae I

|io«—Security for advances to pay composi

te Fraudulent Conveyance», 3.

15. Consideration partly bad — Hand fide 
advance — Statute of Elizabeth It. S. O. 
( /8N? i c. 12 ). *. 2.

See Fraudulent Preference, 7.

(c) Parlies to Deed.

.Id. I'iduriary substitution- Mortgage bg in
stitute -Preferred claim Vi* Major Hi Viet, 
c. 2ô—Hegistry lair* Practice- Sheriff's sale 
—-Parties- Estoppel - Improvement* on sub
stituted property- Grossi * reparations—Art. 
2112 C. <’. 29 Met. e. 2ti (Can.) I The in
stitute, gtevi I substitution, in iHwsession and 
tlie curator to the substitution, upon judicial 
authority, mortgaged land under the Act for re
lief of sufferers by the Montreal Fire <>f 1 N.T2 
i 1 »'» Viet. c. 25», for a loan ex|M>nded‘in recon
structing buildings upon the property. On 
default in payment t li<- mortgagee obtained 
judgment against the institute, and caused the 
lands to lie sold in a suit to which the curator
had not I...... made a party. /V Id. tbat, as
the mortgage lmd been judicially authorized 
and was given sjiecial preference by the sta
tute, superior to any rights or interests that 
might arise under the substitution, the sale in 
execution discharged the lands from the sub
stitution not yet open and effectually passed 
I lie title to the purchaser for the whole estate, 
including that of the substitute as well as 
that of the grevé de substitution, notwith
standing the omission to make the curator a 
party to the action or proceedings in execution. 
—An institute, grevé de substitution, may 
validly affect and bind the interest of the sub
stitute in real estate subject to a fiduciary 
substitution in a case where the bulk of the 
property lias lw>en destroyed by vis major in 
order to make necessary and extensive repairs 
(grosses reparations i, upon obtaining judicial 
authorization, and in such case the substitu
tion is charged with the cost of the grosses 
reparations, the judicial authorization ope
rates its res judicata, atld the substitute called 
to the substitution is estopped from contesta
tion of the necessity and expense of the re
pairs.—The sheriff seized and sold lands un
der a writ of execution against a defendant, 
described therein, and in the process of seizure, 
niul also in the deed by him to the purchaser, 
as grevé </■• substitution. Held, that tin- term 
used was merely descriptive of the defendant 
and did not limit the estate seized, sold or 
conveyed under the execution.—Judgment ap
pealed from affirmed. Taschereau and King. 
.1.1., dissenting. Held, per Taschereau, ,1.. 
that art. 2172 <’... as interpreted by 21»
Viet. c. 2»! (Can. I, applies to hypothecs and 
charges only and does not require renewal of 
registration for the preservation of rights in 
and titles to real estate. Chif dit Yudcbon- 
cuur v. City of Montreal, xxix.. 1».

17. IIypothcenry action - lies judicata— 
Statement of balance duc—Xoticc.

18. Implied covenant — Married woman— 
Disclaimer.

Sec Deed, 45.
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(d) Property Affected.

1!). Statutory power» to borrow. <(-c.— 
Mortgage by rail ira y company—Sale of right* 
—Power to mortgage road—Ultra vire*—Ob
jection taken in master's office and on appeal.] 
■—The (». J. lty. Co., having statutory power 
to borrow money, issue debentures, bonds, or 
other securities for the sums borrowed, to sell, 
hypothecate or pledge its lands, tolls, revenues 
and other property, to purchase, bold and take 
land or other property for the construction, 
maintenance, accommodation and use of the 
railway, and to alienate, sell or dispose of the 
same, entered into a contract with Brooks for 
the construction of their road. When Brooks 
required the necessary iron, lie was unable to 
purchase it without the assistance of the com
pany. and he authorized the officers of the 
company to negotiate for ii~ purchase. In 
consequence a solicitor of the company, as 
agent of Brooks, and with the approval, in 
writing, of the president of the company, en
tered into a written agreement, dated Toronto. 
Oth June, 1874, with the defendants (Bickford 
and Cameron) for the purchase of the iron, 
to be paid for as delivered at Belleville by the 
promissory notes of Brooks, and a credit for 
six months was to be given from the time of 
the several deliveries of the iron. Brooks 
thereby agreed to obtain from the company an 
irrevocable power of attorney enabling the 
Bank of Montreal ( which advanced Bickford 
the money to buy the iron i to receive the 
bonuses, and to procure from the company a 
mortgage for $200.00(1 on that portion of their 
road (44 miles) on which the iron was to be 
laid—the mortgage to be sufficient in law to 
create a Hen on the 11 miles of railroad, as 
security for payment of such notes, but not to 
contain a covenant for payment by the com
pany. On the 30th June, 1874. an agreement, 
under seal, was executed, which did not vary 
these terms in any material respect. On the 
same day. a power of attorney (indorsed by 
Brooks with a request to the company to give 
it), and a mortgage (also indorsed by Brooks 
with a request lo grant it), were executed by 
the company under their corporate seal to the 
manager of the bank in Toronto, as a trustee. 
The bank having made advances to Bickford 
in the ordinary course of their business deal
ings to enable him to purchase the iron, it 
was all consigned to their order by the bills 
of lading, and, when delivered on the wharf 
at Belleville, was held by the wharfingers sub
ject to the order of the bank, the whole quan
tity stipulated for by llie contract being so de
livered ready for laying on the track as re
quired. The bank and Bickford caused to be 
delivered from time to time to Brooks, by the 
wharfingers at Belleville, all the iron lie re
quit d to lay. being about 2,000 tons, and 
about an equal quantity remained on the 
wharf unused. Brooks having failed to meet 
his notes for the price of the iron. Bickford 
recoveree judgment at law against him for 
$1(14,803.1)11 The bank then sold the iron re
maining on the wharf for I he purpose of real
izing their Men, when Bickford became the 
purchaser tie « if at $33.00 for the rails and 
$50.00 for tra. supplies. Bickford was re
moving the iron when the company tiled a bill 
for an injunction to restrain the removal. A 
motion to continue the injunction was refused 
on the 11th October, 187.1. The defendants 
(Bickford, Cameron and Buchanan) then ans
wered the bill, and on 18th January, 187(5, by 
consent, a decree was made referring it to the 
master to take the mortgage account, to ascer

tain and state the amount due to Rick for I 
and Cameron for iron laid or delivered !.. or 
for plaintiff’s use on the track, and also i'i- 
amount due (if any) in respect of iron 
live red at Belleville, but since removed, and , 
report special circumstances, if requisite. T , 
master found due upon the mortgage $4(5.811 
10, the price of iron actually laid on the trm I 
and interest ; and that nothing was due it, 
spect of the iron delivered at Belleville !,-■• 
subsequently removed. On appeal to Vi, 
Chancellor i’roudfoot the master’s report w.,- 
affirmed, and on an appeal to the Court > 
Appeal for Ontario, it was held that the n, i 
gage was ultra rires, and the master's ivp,.rr 
was affirmed. Held, reversing the judgm- n 
appealed from (23 Or. 302), that the pr..\ , 
in the mortgage was in its terms wide eiimi:: 
to sustain ih" contention the mort
claiming the price of all the iron deliver......
the wharf at Belleville, and that the m. „ 
randuni indorsed by Brooks on the morig ia. 
should not lie construed as cutting down 
terms of the proviso, but was Intended - 
written evidence of Brooks’ consent to the 

i mortgage and to the loss of priority in re-.],, i 
j of the mortgage bonds to lie delivered to I m 
1 under the contract. Held, also, reversing t 

Court of Appeal, that the statutory power
borrow money and secure loans cannot In ....
sidered as implying that the company’s p-.v, 
to mortgage are to be limited to that ohj-, i 
and. therefore, that tin- mortgage executed I •. 
the company on a portion of their roi l iii 
favour of the trustee Buchanan, being gi-.en 
within the scope of the powers conferred iqnin 
the company to ” alienate, sell, or dispose „f 
lands for the purpose of constructing and 
working a railway, was not ultra 
Held. also, that under the pleadings a ' l> 
t rees in the cause, the objection that the i n
gage was ultra vires was not open to ..........in-
pany in the master's office, or on appeal h-mi 
die master's report.- -Quarc. Whether ila- 
rights of a public corporation to take :„k 
operating the railway, taking tolls. X un
susceptible of alienation by mortgage m ihi- 
countryV Bickford v. (Jrand .lundi,,!, I!". 
Co., i., til)(5.

20. Leasehold premises — Terms of wort- 
guy, - Assignment or sub lease.] A I. • nf 
real estate for 21 years with a coveim-ii »'--r 
a like term or terms was mortgaged i da- 
lessee. The mortgage after reciting the tern,- 
of the lease proceeded to convey to the in >r 
gagee the indenture and the benefit <<i all 
covenants and agreements therein, the |, h-iI 
property by description and "all and mh-uImi 
the eiiumr- and boilers which now are 
at any time hereafter be brought and |*l;n■ ■; 
upon or affixed to the said premises, nil uf 
which said engines and boilers are hereby de
clared to be and form part of the said 1<-.i-- 
hold premises hereby granted and mortgag'd 
or intended so to to be and form part of tie- 
term hereby granted and mortgaged die 
habendum of the mortgage was : "To haw 
and to hold unto the said mortgage- -, their 
successors and assigns, for the residue yet 1 
come and unexpired of the term of year1 
created by the said lease less one day thereof 
and all renewals, &e.” Held, revei- rig lie1 

! judgment appealed from (23 Ont. App. II 
002 *. that ihe pi emieee of the said - - 
above referred to contained an express as
signment of the whole term, and the hah,*•

I dum, if intended to reserve a portion to the 
| mortgagor, was repugnant to the said premises 
I and therefore void ; that the expression "lease-
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hold premises " was quite sufficient to carry 
the whole term, the word *" premises " not 
meaning lands or property, hut referring to 
the reeital which described the lease as one 
for n term of 21 years. Ildd, further, that 
the habendum did not reserve a reversion t<> 
the mortgagor; that the reversion of a day 
generally without stating it to be the last 
day of the term is insufficient to give the in
strument the Character of a sub-lease. ./«me
son v. London «1 Canadian Loan A Agency 
Co., xxvii., 435.

'-’I Insurance against fire — Condition in 
polie y — Intercut of injured — Mortgagor an 
oirmr.j—By a condition in a policy of insur
ant •• against lire the policy was to become 
void "il' the assured is not the sole and un
conditional owner of the property . . . or 
if the interest of the assured in the property 
whether as owner or trustee . . . mort
gagee. lessee or otherwise is not truly stated.” 
Held, that a mortgagor was sole and.uncon
ditional owner within the terms of said con
dition. W estern Axsur. Co. v. Tangle, xxxi., 
37!!.

Mining machinery — Fixturea — N. S. 
" Hills of Sale Act ”—Registration.

iSec No. 43, infra.

23. Property, real and personal — Immove
ables by destination — Moveables incur- 
punit'1,1 with freehold — Severance from 
realty — Contract — Resolutory condi
tion—Conditional sale — Hypothecary cred
itor l npa id vendor — C. C. arts, 319,mi, dosa, 2o.sy.

Sec Contract, GO.

24. Trade fixtures — Chattels — Tools and 
machinery of a " going concern ”—Construc
tive annexation.

Sec iMMOVKAIILK PROPERTY.

3. Equitable Charge.

20. Agreement to charge lands — Statute 
of Tim ds Registry. | — The owner of an
equity of redemption in mortgaged lands, 
called the “ Christopher farm,” signed a memo, 
as follows ;—"I agree to charge the E. % 
°f !"t No. IS», in the Till Concession of Lougli- 
tiurmigli, with the payment of two mortgages 
licld h,\ (1. M. (i. and Mrs. It. respectively, 
upon lhe_ ‘Christopher farm’ . . amount
ing to $750 . . and 1 agree on demand to
1 mi ite proper mortgages of said land to 
•any out this agreement, or to pay off the 
Mid Christopher mortgages.” Held, affirming 
the judgment appealed from (22 Out. App. It. 
leu, that this instrument created a present 
equitable charge upon the east half of lot 1U, 
in favour of lia- mortgagees named therein. 
Hoolur v. Hoofstetter, xxvi., 41.

4- Foreclosure ; Sale, and Hypothecary 
Recourse.

2h. Assignment of equity of redemption in 
trust — Reconveyance — Foreclosure against 
mister Subsequent sale — Power of sale 
■— Ucnl after foreclosure.]—K. mortgaged 
leasehold premises to respondents, with eove- 
uaut authorizing them to sell on default, with

or without notice at public or private sale. 
The mortgage conveyed the um*xpired portion 
of the current term and “ every renewed 
term.” Afterwards K. conveyed the equity of 
redemption to (». upon trusts, and left tin* 
country. During his absence the lease expired, 
ami was renewed in tin* name of ().. On <!«*- 
fault in payment of interest suit was brought 
against < ». for foreclosure, prior to which O., 
being threatened with sin h suit, re-conveyed 
the equity to K.. Imt the deed was never «le 
liven*d. O. filed an answer ami disclaimer 
of interest, which In* afterwards withdrew and 
consented to a deem*, and the mortgagees sub
sequently sold the mortgaged pmnises to 1 ». 
for less than tin* amount dm- on tin* mortgage; 
the deed to I ». recited the proc«*cdings in fore
closure and purporteil to In* made under tin* 
derm*. lx. sought to have the deem* of 
foreclosure o|M*m*«| and caucidled, the deed to 
1 ». set aside, and to In* allowed to come in and 
redeem. Held, affirming the judgment appeal
ed from til Out. App. it. 52th, Strong and 
Henry, JJ., dissenting, that even if tin* de
cree of foreclosure were improperly obtained, 
and consequent ly void, yet tin* sale to I ». was 
a pro|H*r exercise of tin* power of sab- in t In* 
mortgage and should he sustained, and that 
it passed the renewed term which was includ
ed in the mortgage, hilly v. Imperial Loan 
Co., xi., 510.

27. Foreclosure — Practice — Adding 
parties — Lease by mortguyor — Stay of 
proceedings -— Sale of mortgaged lands — 
Conditions of sale. | — In nil action for fore
closure of mortgage, defendants were admin
istrators and heirs-at-laxv of the mortgagor and 
devisees in trust of deceased heirs. Subse
quent incumbrancers, judgment creditors of 
some of tin* heirs, and the h*ss«*e of the 
" (Jueen Hotel.” part of tin* mortgaged pre
mises under lease from some of tin* heirs, were 
not made parties. None of tin* defendants np- 
pi'ured and tin* equity of tin* mortgagor and 
those claiming under him was foreclosed, and 
the lands ordered to be sold on tin* day named 
for tin* sale, on application of the lessee of 
the hotel, an ex parte order was made dim-t
ing that on payment into court of $37,019 
proceedings should In* stayed until further 
order and that plaintiffs should convey the 
mortgaged lands and the suit and benefit of 
proceedings therein to S. A lx., which direc
tion was complied with.—On 20th l»ee«*mb«*r, 
1880, defendant’s motion to rescind this mo
tion was refused and the order amended by a 
direction that the lessee should lie made a 
defendant and S. A lx. joined as plaintiff's, 
and that tin* stay of proceedings be removed. 
On 4th January, 1 SIH», a further order was 
made directing that the hotel property be sold 
subject to the rights of the lessee. From the 
two last mentioned orders defendants appealed 
to the full court which affirmed the former 
and set aside the latter.— Both parties ap
pealed to the Supreme Court of Canada. Held, 
that the order of 20th December, 1881), was 
rightly affirmed. The stay of proceedings un
der the order affirmed by it was no more ob
jectionable than if effected by injunction U> 
stay a sale under a writ of fi. fa., and being 
made at. the instance of a lessee, and as such 
a purchaser pro tan to, of the mortgaged lands 
who bad a right to redeem, it was in the dis
cretion of the judge so to order. To the direc
tion that plaintiffs should Convey the lands 
to S. A lx. defendants had no locus standi to 
object, and they were not prejudiced by tin? 
addition of parties made by the order. Nor
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lmd defendnnts a right to object to the re
moval of the stay of proceedings and rights of 
subsequent incumbrancers not before the court 
would not be allotted by the order made in 
their absence. Moreover, between the date of 
the order and the npi>enl to the full court the 
projiorty having been sold under the decree, 
the purchaser not being before the court was 
a sufficient ground for dismissing the appeal. 
livid, further, that the order of January 4th, 
IS!Hi, should also have liecn atlirmod b.v the 
full court. In selling the mortgaged properly 
the court ought to have protected the rights 
of the lessee by selling first the proportion in 
which she hud no interest.—Judgment ap
pealed from (33 N. tv Uep. 350) varied. 
Collins v. Cunningham : Cunningham v. Drus- 
dalv, xxi., 131).

38. Hale under powers — Authority of 
ayvnt to yivv credit — Inquiry by purchaser 
—Payment.

Sec Principal and Agent, 5.

311. Déclaration d’hypothêquc — Service of 
judgment — Absentei — Surrender of mort- 
yuged land* —Personal consideration.

See Practice and Procedure, 131.

30. Suit against mortgagor — Hypothecary 
action against subsequent purchaser Stute- 
III' nt of balane* dll' I’ni/im nt \ otu <
His judicata.

Sec Sale, 75.

31. Sheriff's sale — Substitution — Parties 
to mortgage suit — Preferred claim — Estop-

See No. lti, ante.

5. Limitation of Actions.

33. Interruption of prescription — Payment 
by co-obligor.

See Limitation of Actions, 1.

33. Fraudulent sale — Foreclosure — Pur
chase by mortgagee — Trustee for sale — 
Possession — statute of Limitations — Hi
de nipt ion, — Lien on proceeds — H. S. (#. 
(ltSli) e. JUS, s. 10—Waiver.

See Limitation of Actions, 34.

(1. Notice.

34. Security for loan — Deed absolute in 
form — Purchase for value without notice — 
Registration —- Purchase with agreement to 
re-sell — Practice — Amendment under A. </. 
Act (O.)—Viet. c. —, 8. SO. |—Plaintiff alleg
ing ownership of lands, filed her bill alleging 
that she conveyed the lands on the 31st Aug
ust, 1 HI It l, to Mel*'., deceased, by deed absolute 
in form, but intended as security only fHi
re-payment of !fô(Hi, then advanced by McF. 
to her; that subsequently McF. by deed ab
solute in form, dated 13th June, 1871, convey
ed the lands to defendnnts K. and Mclv. ; 
that It. and Mclv had at the time of the con
veyance notice of plaintiff’s rights ; that sub
sequently and on 31st June. 1873, It. and 
Mclv. conveyed the lands, by deed absolute in 
form, to defendant It. ; that It. had, before 
the conveyance to him, notice of the plain
tiff’s rights ; that to secure payment of part

of his purchase money to It. and Mclv., B. 
mortgaged the lands to them by mvri- 
Haled Uth July, 1873. which they subsequent 
ly assigned to one Watson ; and she pn >d 
that it might be declared that the deiil t., 
McF. was intended to operate only as n 
curity and that the plaintiff might be !■ u 
to redeem the lauds; that It. might I» 
strained from cutting timber and order. . ,
account for timber cut; and that the del : ; 
ants might be ordered to remove the un>i i. 
made to K. and Mclv., and for other n-ln 
Defendants It., Mclv., and It. while I 
milting that the conveyance to McF. v. - 
tended only to operate as a security, d- 
that they had any notice of that l.n-t. .mi 
claimed the lands as purchasers for vduu 
without notice. The riiuncellor heard . 
deuce on 5th May, 1875. Before the e\, 
had all been adduced, or any argument of tin- 
case, an application made on behalf of m 
ant It . for leave to tile a supplemental an> 
wer setting up the registry laws as ad-1 ■ 
to the claim was refused, and a decree 
declaring the conveyance to McF. only m 
ity for payment of the$500; that It. and M i\ 
bought with actual knowledge of the pirn . i 
claim, and that It. bought from them 
ai imil notice.—On appeal by It. the . m 
held that the evidence did not shew the I. 
had actual notice when he purchased, that 
the amendment should have been allowed, and 
that the court had power then to nil--" t 
under the Administration of Justice V . 
s. 50, but as it would not be proper to 
elude plaintbf without allowing him an m : : 
Utility of producing further evidence, the 
was sent down for another hearing. ( See 1/. 
Faria ne v. Peterhin, 4 Ont. Api». I» 35 1 
Held, Ritchie, C.J. and Henry, J., dis • : i 
that the judgment refusing the amendin' 
was properly appealable to the Court of A 
peal for Ontario, but when that court i„. 
made an order allowing the amendment in • 
exercise of its discretionary power, it m 
lie doubted whether the Supreme Court bad 
jurisdiction to entertain an appeal from 
order. Assuming the Supreme Court i 
such jurisdiction, it should be chary m \ 
ercising it, lest by so doing it should injuri
ously fetter the very extensive discretion m 
matters of amendment with which the 
lature had invested all courts in On i ' 
The doctrine that where a purchaser «it 
notice bail paid a portion of the | -
money and had given a mortgage for ti.e ha. 
mice, and before payment of this mort, 
becomes affected with notice of an -"inn ; 
title in plaintiff, who subsequently til-- a ^ 
to set aside the sale, the purchaser 1 
entitled to no relief or consideration tOn' 
in a court administering equity in r- -• 
the purchase money paid before In- l'<*i,mn-- 
affected with notice, was questioned ; / ’
v. Douglas (18 Grant, 353), and the i— ni !! 
of it in this case for the purpose oi : 
ing the decree was also a reason for ritlin-.s- 
ing the allowance of the amendment. Trn> 
fere of the legal estate t< it \ 
legeil verbal promise to hold as n .u-i 
subject to redemption or to recovery iqii-ii 'y 
payment ought to he strictly ruiitn 
especially when the rights of third 
who have paid money upon faith of title ar-" 
in question, and it might promote il -'ini* <” 
justice to allow the proposed amendment a™ 
give further opportunity for the coii'i-leration 
of this point.-—Further, the decree took no 
notice of the interests of Watson, tin- assign* 
of the mortgage, who could not he ileprtw 
of the estate by anything done in the suit «



•Qi 'aivg oogsu s,ip;i.ni qons X|uo ojn ,,‘jjy ojng jo sjijf]
'S "X '(It 's A'q „ S|.»UBI|;) [UUOS.10,1 „ UO}SS04(l 
-x.i oqi |o Sumuoui oqi in popti|.nu „ s.unjxq „ 
a,IX—IT ’» 'Iff '•» Cti V» 7»U ft V It— 
(toy *.»Mi/r •■>'/./;) vtr '* v (w a > *w.t ?'•
— (3/0» .V" *27? 7 ) ill /”<» { 7 •*» 77/ ( V.w
£) N’ V 'X 7/ — */3/|0»/.) lOUOKAIJ — 3/B» 
fo mil — *»«./>/ fo vnfioi Ullj >l"l so.im/jn,./ 

■—■ ùn))DAi8tÛJ)i — ii/.iwm Ouiuift j;p

‘OR* ‘MJAX %\pcn»Oo') -a 
•possnd svA\ joy •'•Ml ojojoq opom o8u3|.toiu 
b <>i oou.uoj.Md ui j.»v <»M1 Jopun passasse 
)o[ b no poqoeiiu uoi| tpins mqi ‘((11™. ‘«‘«‘l 
■'I'll S \ 1,-1 A II.IJI.IIO,, aum-lmr
uiojj pojvoddu luauiSpnj* .n|i 3uiiu.iy|V */»/.»//
•ll.UIIJ,) ■ * 11 | 1SIIJB3B SI! id.UX.l IIOO.IOI|| ua|| 1SJI| 
v Xljo pins in .intis.) |B«u no possess b saxB) 
0I|1 .'pilin’ •;:ssi *l »v liiouissossy Xij.) XUJ(|U](
oqj, |7'M /" hoi/.)iu/#mo.>
-"/ /<»»»« Jliullpnjl- -ps'Sf 7 »| •rwi

"3/i J° (//1.101.1,/ — ItUIUJUOll 180,1 7,p

T.||«: ‘ (A ‘Ipqdiun,) \ nnthm<[ 
-a/I' *iuoniooj3u (MjoisjSoJim oi|i jo .'.«pm 
liiuqit.xx qijnj poofl in oflu8|.ii)Ui pno.ios oqi p.i 
-.1111 lull pHI| Oil AV OOUTfjSWU .1111 tSIUBflB p.l.U.I.ip 
oq ppio.) jo((oj on liiqi nu| *iuouioo.i3u eqi 
jo qouojq jo’ nosn.u A'q p.ininisns sso| a'hb joj 
in.ipnods.i,i oip Xjiutuopui oi Xipiho ui pnn axb'i 
lit ijioq pnnoq sb.'xx’ inii||.iiidti oqj iiiqi ‘Blliiuossip 
••|* ‘3110.1 ig *1110.11 p,i|BoddB inoniflpnf oqi 3m 
-nuipn ‘P/'// ‘stso.) jiioqjiAx 1 in 1 *isojojuj pint 
liidioni.nl *o3n8|joiu sjuopuodsaj oqi jjo A’nd 01 
poaop.lo svax uq.xx *oo3u3|joni puooos aqj oj su 
jdooxo oo.ioop oqi ponui||B (Ron -ji ‘ddy 'PM) 
5) I noddy jo uno.) oqj, ‘|||q oqi possjinstp 
pun ‘u.xxoqs sv siouj oqi nodn joipu 01 pojiiino 
ion sbax piapnodsoj oqi mq} p'piq ‘msT. '-if) 
V5) Xjaounq;) jo ij 110,7 oqj, •p.uoisiS.u uooq 
imi puq qojq.xx *111011100.1311 oqi ja.io" A'p.ioi.ld 
pouiupjo spji pm: *poJd)si3o.i sbax inainii3issB 
oqj, -111011100431! siqi jo o.ipoil innqij.xx *pon3is 
-sv sp.iv.xuoijii sbax o.in3i4(mi pnooas oqj, *sjq 
aa.xo A'ii.ioud a.xuq ppioqs piopnodsoj 01 o3n3 
-14011! .iqi |tiqi Siniuosuoo oo3ii3ijoui pno.ios 
oqi *joo4oqi luom.x'vd u; poipldv sbax A'anotu 
eqt pliB *o3i!3l.loni ls.iq ôqi 40J popnns 
-qns oq 01 popnopii piopnodsoj oqi (>1 oSn8 
-IJoui joqioiin poinooxa iv ,\\ *.m*-n 1 "I ‘pea»! 
-SI3.I4 A'pip 3iijoq so3i:31.111UI i||oq *|iiB||oddn 
oqi o| spuiq .1111 lis oqi po3B3jJOUI AJlUOllbosqiis 
pu» 'IMilI'hs- -I'M spuiq po3B3i4oin (V AV ‘I'.IHt
II] I ///MOM,/ ---- KOI/DJ/M/J,)// — i.lffo\- -
fUJUIUlilKS | — f|<0(//K0f/ O}' '] j.

-1X111,1 (1KV A1IHOIHJ : HAXV'X AllXSIiiaj] l

III *:nvg 33S
'l><ltloi»fl

—• .uu.no ojqniinlu o / 001/0 y — /w/u/ Ou j 
-//mkj;/ - 111.in J .ifiijimio in j.iii uii 1.1 iio,) -(ip

f- "suoivaiBixmav <inv snoiajaxg .uy
—ZÎ/UOU,/ — OjiiO.1’/ ----PHI)/ HO 0041)1/7 ii$; ^

•0[ ‘aasviuanj uxv nouxaA 30S
•/.)(/i/o/k;./—joi/oa - uni 1 ujiJi /j.ifi—o.yo/M mi

01/ HOIKS) III (I 1tOI/(fl.UV.)/> HI 4044,7 St!

, "f-f-S 'loviiixoj aojÿ
•OOUDMUO/

-40d Ol/lO.)d,S'—O0D0/4OIU pilfUJfl ---- /H3IHM4/8MI
o/f/»i/otio\' — fuoui/lvd 1.1 ml si) .lOuOiJotu i/fiis 
-so 0/ lujuujjliy — pin)/ fo onuq.un,/ "

iS8

OIDOipnf ».)//—OOHD/Dq fO fil Jill.) mis .Hop
-4H(/ tuonb.)$qng — hoi/oo 04do >>/?o«//« // ;)o

‘If-P ‘ xixx ‘Un,I -A .10,H*., 
•ooipui 0.X110I141SH00 o] papmonni os pun x4mh 
ni no 'i nul "i iiMi.-qiiis 6J»AX 

paxojd spvj oqi piqi ‘joqunj */>/'// |umnjg 
oq ppioqs pnouiit 01 o.xboj qopjw m ,,.im ,. 
ion sbax l! pnn ‘popnapl ion su'xx .i.m .| .|i i|.„w 
sv oojpm inoqpAX onjn.x joj jdsBqo.1111! v u.^q 
o.xnq 01 11110(0 ion ppioo •'] inqi *iin;- •/]
•in:iv 7.1 ) uiojj po|Boddu noisioop oi|i Siiimju 
-jo ‘ppif—*spinio.i3 joqio no pioiii3|inr‘ an) 
poiu.ijiji! piq pnnjj jo uoiisonb oqi u.. .iim.'u 
-ojd ion pip qoiiof] s.noonf) jo 1.1110 > oqj 
'oo3b3]joui oqi joj inoniSpnf 3niAi3 in p|.it| os 
o3pnf (BiJi oqj pun ‘o3b3ijoiu oqi 1110.11 p.. .4 
pi 1 ii] oqi uiniqo 01 sjo3b3i.ioui ,ji Xq oni.xij.is 
iao(npnn.ij » jo eonnns.ind ui sti.xv •jus xv; 
oqi in oseqojnd oqi inqi poSopii oo3ini,imn ,n|j 
•ojnsojoajoj joj *7 pun oji.xx siq ‘jo8i:3i mm aip 
IsuivSu uoiiob’ iib 111 •AiijBdioiimm oqi iuoj| 
pao’p B poiinnqo oijax ‘*rJ 01’ pouSjs.oi spjBAv
-JOJJB SBAX 01B01I11400 3JBS XBl OIJJ, Mi«3i:3l4nil|
oqi jo oji.xx oiji" Xq poseqojnd pun saxui jo
S.IB044B JOJ Xii|it(lioumni OIJI Xq opts ,ioj pojoj 
-jo o.ioax o8b3i"joui‘ .iopun s|)UB'[ —| 0iii/m»/,/- 
àsop.noj o; uoipy — .iiiliiiO).iinu Oq isin/.uii,/ 
— 8.1XI) 1 .10f pun\ p,)Onr>i.inm Jo -pj;

•PRO f'P'1 r) "Sill •ssv.'l ‘ill] 
-40p,/ "A iso// •ositq.i.uid siq IB.xjop ni l.xaya 
Xiib o.xnq p|noo q.nq.xx 40 *•)] uodn Smpiuq J.xi.x 
-ivq.xx o.xiimi Xun 3uiqsijqniso aanopi.xo on sit.ii 
ojaqi ntqi ‘joquiij’ pun : omiiojij |s,-,q.)jy) 
siq Suunp ouiij Xun jb ooyjj oqi jn iu.*.u 
-Xnd-ea uodn mil] 01 ji Xoauoo-aj pun ij.is-.ij 
pjno.xx (\qofv) oq iniji "pun ‘junq oqi osmj.ximl 
-0.1 iq8ini oq inqi ‘ynuinjd oqi Xq apnra sum 
pooj) oqi qSnoqijB |>uvj oiji 8ni||os sb |».i|tjii3oi 
MaK U,°M" 'ÎU03B s yiiiiinjil *,] "p jiospnojil 
‘iiitq uodn Siupuiq lini jouubui n ui os pint 
‘X|!.ntiunjo.\ piin X||B(|.io.x *,.|.xjv inqi jioqsqqi'i 
-so Xjno o.mopiAo oiji pnn ‘‘.l 'iv °i l'»m "" 
jo ojbs b sbax uojionsiiB.il oqi inqi *3iiiinas 
-sip "p ‘ouuX.xxf> .1 >,/—•possinisij) oq pjnnqg 
jitoddn oqi iq9noqj *3uoj.xx sbax jnijooituq,') 
oqi Xns ni ojqnun Suioq unoo oqj, .ipii 
|io.loisi3oj oqi inojop jqiioxx sjijl 0.11 |n 1 Jitlil»» 
pnq Xoqi jj *0011011 jnnion pnq lunpnajap 
inqi lonj jo .ionmil sit 3ii!pui| ui Siio.ixx sii.xx 
jojjoounqf) oqi inn .10 joqioq.xx sbax jopisnoa 01 
liuod Xjiio oqj, *uois8iiosip 01 uodn pm mi 
•sSujpBojd oqi no Jiailiuniii 3Ujoq uniionsiiiMi 
oqi jo joioBjnqo ajqBuiaapoj oqj inqi *3iim.vi 
-sip * p ‘ouii.xxx») ppu—Curd "M «lily 'mo
(*, *111.74.)/),/ A .)»( D/.ll»,./.)/1) (lOpjAip \jl Klll'O 
SBAX 1JI100 OIJI ‘jBOlIdV UQ---- *00(1011 llioqiix.
onjii.x joj josiiqojnd opij punq 11 jou sbax jmv 
‘pasnqojnd oq atuii oqj in iuibjo s,jjjiup:|(l ju 
oojiou pnq iunpuôjo(i inqi p|oq *,) *o3^iu-ls 
‘IS'Kt *q.)Jnjv is]]; no 0,11 ton inoqijAi 
OIIJBA JOJ JOSUqOJIlll SBAX 3I( JBIJl |)I1B ‘S.XXBJ XJl 
-si3o.i JO uojioolojd Sujrapq.) •iuibjo s,fl|liqiml 
jo oojiou SuiXiiop jo.xxsun jiiiuoiiiojildiis v ui 
ind X|juoul)osqns H—COHSt '>uinp isjp, 1 '."u
-juassip * p 'Xjuo|( pun *•]•',) *oiqoii)| *sisoj 
qijAX possjUlsij) jBoddy—‘pouuqjB jojiooiiiiq.) 
oqj jo iiiouiBpnf oqj }nq *poAXoj|u uaoq o.xuq 
jou jqnoqs luuiiipuoiun oqi jou ji pun : uojsiu 
-op siq jo ouiji oqi in pjoooj oq} uo uaoq poq 
lj ji "siuupuojop 01 j 1 B.xn Xun jo e<j po.xojd s’; 
sjou'j oqj uo }ou pjiio.xx luoiupnouiu oqi urai 
uoiujdo siq ui }ij8i4 sn.xx jojioouiiqf) oqi pm au 
joqioq.xx oiqiujoioj) pjnoqs iJiiof) ouio4dng oqj, 
—'Sufiuossip '*£• *3 'oiqoiiy 4jj—'painijisu!

CS8aOVOiHOK



855 MORTGAGE.
are nut made a permanent portion of the land 
and may he passed from hand to hand with
out reference to or in any way affecting the 
land, and the “ delivery ” referred to in the 
same clause means only such delivery as can 
be made without a trespass or a tortious act. 
—All instrument conveying an interest in 
lands and also fixtures thereon does not re
quire to be registered under the " Hills of 
Sale Act" ( It. S. X. S. 15 ser.J c. 1)2). and 
there is no distinction, in this respect, be
tween fixtures covered by a licensee's or ten
ant’s mortgage, and those covered by a mort
gage made by the owner of the fee.—Judg
ment appealed from ( 28 X. S. |{ep. 2<i21 
affirmed. W arner v. Don, xxvi., 388.

•14. Error an to amount — Rectification — 
Registered judgment—Priority.

See Kkuihtry Laws, 24.

45. Priority — Legacy — Charge on lands 

Sec Executous and Administrators, 4.

^ 4<i. Priority — P

47. Title to land — Sheriff's sale — Deed-— 
Action to vacate—Petition—Exposure to evic
tion — Actio eondictio indebiti — Refund of 
priée paid—Substitution not yet open—Prior 
incumbrance—Arts, loti, lit), 'll A, 715 C. P. 
—Arts. JÔU, 15.15, 15Hti, 151)1, 2060 C. V.

Sec SUDSTITl'TION, 7.

48. Substituted property—Preferred claim 
—Relief of sufferers bu Montreal fire, 1652— 
Registry lutes—Sheriff s sale- -Estoppel.

Sec No. 10, ante.

8. Release of Charges.

40. Estate tail—Mortgage in fee—Release 
—Reconveyance—liar of entail—Legal estate 
of mortgagee—Statutory discharge—R. S. (). 
( /NÎ? I e. III. ss. ft, 67.J—The execution and 
registration, in accordance with the R. S. <). 
(1877) c. Ill, s. 07, of a discharge of a mort
gage in fee simple made by a tenant in tail 
re-cotiveys the land to the mortgagor barred 
of the entail. Judgment of the Court of Ap
peal for Ontario (0 Ont. App. R. 3121 re
versed, Ilenry, J., dissenting. La trior v. Law- 
lor, x., 11)4.

50. Action hypothécaire—Delegation of pay
ment of hypothecary obligation—Délaissement 
en justice by part ointer—Joint debt—Joint 
and several hypothecs — Personal recourse— 
Acceptance of delegation—Eviction from part 
of property.J—R. sold to Q. the S. % lot 40711, 
Montreal, and C. on the same day sold him 
the X'. of the same lot. Q. sold to (j., L. 
and R. % of both properties en bloc and re
ceived $22,240.87, leaving due $27,305.03, 
which the purchasers promised to pay for O. 
to R. to meet Q.’s liability. R. was not a 
party, but subsequently served notice of ac
ceptance of the delegation of payment. Prior 
to such acceptance R. sued the joint proprie
tors hypothecarily for Q.’s debt, and they 
made a délaissement of the portion of the 
lands sold by her to (j. Subsequently R. sued 
G. under the delegation for l,i of the $27,- 
3Ü5.U3. G. contended that having been obliged

85fi

to surrender a poition of the proper) >. y 
could not be sued for any portion of tin- n . 
and the judgment appealed from < 2 1, 
News l$7), sustained this contention. »/. 
that if <». in the hypothecary action had u 
evicted from the whole of the property : 
thecated lie would have been relieved mi, 
personal responsibility under the deleg,n 
but having been evicted from only a par in
terest in said property lie was freed frier !;a 
bilily under the delegation merely to il„ 
tent to which the eviction might be con-- , ,| 
to have paid his share of the debt . || 
Reeves V. Perrault, x., till».

I Note from Cass. Dig. (2 ed.) 33:.. 1 .„
court therefore ordered that, upon pa.vmnt. 
as a condition precedent, of the costs hr-hit-.: 
by plaintiff in the Supreme Court and tIn- 
Court of Queen’s Rench, together with 
incurred by plaintiff in the Superior i'min 
since the tiling of defendant’s pleas on r. a i 
the defendant be allowed to amend hi- 
and to plead that he had been evicted I'nni! a 
part of the property sold to G. by Q. an I i 
what had been paid by G. to Q. at the i o- 
said sale paid, and even over paid, h r the 
part of said property which G. detained, nul 
that the cause be thereupon proceeded wall i: 
the Superior Court in the ordinary ■■ u- 
and that in default of said amendment within
three months the Superior Court, on ......
to that effect, should enter judgment a:, hum 
defendant for $3,281.25 with interest, anl .ill 
the costs.J

51. Policy of fire insurance — “ II art yam 
clause ’’ — Payment to mortgagee — Nuhrutjn- 
tion — Discharge of mortgage.) — \\ Imy u 
policy of insurance against lire contant the 
"mortgage clause," payment by the in mi; 
the mortgagee in the case of loss, when tIn- in 
su red has forfeited his rights under tie i .a > 
does not operate as a discharge of the in->rtgage 
but simply substitutes the insurer to the m»rt- 
gagee’s rights as a remedy in such a 
Per Taschereau, J., In re Uuerin v. I/ /»W 
ter Eire Assur. Co., xxix., 131), at p. 1 *.

(Note.—Compare Imperial Eire In». i'i, v. 
Hull, xviii., 01)7 ; 15 Uni. App. R. 421. Il U. 
R. 322.)

52. Mortgage of trust estate—Equity run
ning with estate—Recourse—Const rut■non 
deed—Ealsa demonstratio—Water / ' I 
eretion—After acquired title—Contributimi h 
redeem—Discharge — Parol evident > I'.duf- 
pel.J—-On dissolution of A. & Co. by retire
ment of C. 1). A., business was cai rn I <m by 
remaining partners T. A. and it. A. -ut sail» 
premises, the property of C. D. A . ilie con
tinuing partners agreeing in pay
gage thereon as one of the old linn's debts. 
They neglected to pay and the proper),v was 
sold under foreclosure, when they i .■nvhas.il 
and took a deed describing the lauds as :n 
said mortgage, one side being bound, i by ")k 
windings of the shore” of Sydney Harbour, 
and including a " water lot,” part »i wliidi 
was known as the "stone ballast lienn," ii, 
front of the shore lands. They 
re-mortgaged the lands by same .b-cription 
adding a further or alternative .I. ripti •; 
and, at the end:—"Also all and singular il» 
water lots and docks in front of the >aid lo)-.
—although in fact they then owned none - v 
eept those covered by the description in tk 
deed from the sheriff, and they gave at ik 
same time a collateral bond to the mortga^ 
for the amount of their mortgage. They Ik® 
conveyed the equity to C. D. A., giving him
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a bend of indemnity against the mortgage they [ 
had so executed. Some time afterwards T. A. 
and B. A. acquired by grant other water lots 
,ii front of tlie mortgaged property, and used 
and occupied them as part of their business 
[premises along with the mortgaged lands. C. 1 
1». A. sold the equity of redemption subject 
lo the mortgage, and T. A. and B. A. settled 
their obligation under the indemnity bond by 
a compromise with the assignees of C. 1). A., 
-mying $8,000, and obtained their discharge.
Vpon proceedings by the assignees of the mort
gagees to foreclose the mortgage, and against 
T. A, and B. A. upon the collateral bond, T.
A. uiid B. A. paid the amount due, and the 
foreclosure proceedings were continued for 
their benefit. Held, that the liability of the 
mortgagors was fully satisfied and discharged 
iv ihe compromise, and as they were after
wards obliged to pay the outstanding incum
brance they were entitled to take an assign
ment and enforce the mortgage by foreclosure 
proceedings against the lands. Per liwynue, , 
1—The mortgagors were only entitled to fore
closure for the realization of the amount actu
ally paid by them in compromising their lia
bility under the indemnity bond.- -livid, fur
ther! that as the construction of the mortgage 
depended upou the stale of the property at the 
time it was made parol evidence would lie ad
mitted to explain the ambiguity in the descrip
tion of tlie lauds intended to be affected; that 
as there were no specific descriptions or recitals 
tending to shew that any other property was 
intended to be covered by the mortgage beyond 
what would lie satisfied by including the water 
lot described as the “ atone ballast heap,” the 

qulred water lots would not be charged 
or liable to contribute ratably towards re 
demptiun of the mortgage ; that even adtuit- 
ting that the description was sufficient to in
clude the after acquired property, such pro
perty was not liable to contribute towards 
payment of the mortgage debt. /tarie v. 
Archibald, xxv., 308.

âll. Mortgage — Assignment of lease—Dis- 
c/nm/i Abandonment of security.] — The 
mortgagee of n lease may relieve himself from 
liability to the lessor on the assignment by 
way of mortgage with the hitter’s consent, by 
releasing bis debt and re-conveying the secu
rity. .ludgment appealed from (30 Out. App. 
11. lli'pp affirmed. Jamieson v. London and 
Vu mi dio a Loan und Agency Co., xxx., 14.

54 ./•'/re insurance — "Mortgage clause ”— 
I’uiiiiienl to mortgagee—Liability of insurer 
lo muntl — Subrogation in rights of mort- 
gugte—Release of mortgage.

sco Insurance, Fire, 71.

55. Suretyship—Appropriation of payments 
—Reference to take accounts.

See Principal and Surety, 2.

9. Rights and Remedies.

5tj. Attornment — Tenancy at mill.— Hent 
"luiraient to interest—Distress for arrears of 
interest- Landlord's pririlege.]—A mortgage 
in pursuance of the Act respecting Short 
Forms of Mortgages, R. S. (). ( 1877 I e. 104, 
contained the usual clauses ns to entry, &<•„ 
on default, with power to distrain for arrears 
of interest, and that until default, the mort
gagors should have quiet possession and, in 
addition, the following provision and varia

tion : “ And the mortgagor dotli release to the 
company all his claims upon the said lauds, 
and doth attorn to and become tenant at will 
to the company, subject to the said proviso.” 
Held, per Strong, Fournier and Henry, JJ., 
affirming the judgment appealed from t’tl Ont.» 
App. K. 280), Ritchie, C.J., and Taschereau 
and Gwymie, JJ., contra, iliât upon the pro
per construction of the deed there was no re
servation of rent entitling tin* mortgagee to 
claim a landlord's right, as against an execu
tion creditor, of a year’s arrears of interest 
on their mortgage before removal of goods on 
mortgaged premises by the sheriff. The court 
being equally divided the appeal was dismissed 
without costs. Trust und Loan Co. v. Law ra
ton, x., 07V.

57. Assignment—Purchase of equity—Sale 
—Liability to account.] — The assignee of a 
mortgage obtained u release of the equity of 
redemption which lie sold for a sum consider
ably iu excess of his claim against the as
signor. In a suit to foreclose,—Held, revers
ing the judgment appealed from 113 Out. App. 
R. 407) and restoring that of the Common 
Pleas Division < 111 (). R. 58), that he was 
bound to account for the proceeds of such sale. 
McLean v. Wilkins, xiv., 22.

58. Registration — Priority of subsequent 
mortgage—Surplus proceeds of sale—Par of 
douer. |—Land devised was charged with an 
annuity to testator's widow who also had her 
dower therein. The devisees mortgaged the 
laud to ('. in March, 187V, and the mortgage 
was not registered until January, issu. In 
November, 1S7V. a second mortgage to M. was 
registered in which the widow joined barring 
her dower and releasing lier annuity for the 
benefit of M. She had bad knowledge of the 
prior mortgage and had refused to join in it. 
The second mortgagee, not lieing aware of the 
prior incumbrance when the mortgage was ex
ecuted. gained priority, and the land was sold 
to satisfy his mortgage ; the proceeds of the 
sale being more than sufficient for that pur
pose the surplus was claimed both by the 
widow and by ('. Held, reversing the Court 
of Appeal (Ont.). (Ïwynne and Patterson, JJ., 
dissenting, that the sivurity for which the 
dower had been barred and the annuity re
leased having been satisfied, the widow" was 
entitled to the fund in court as representing 
her interest in the land in priority to ('. 
drag v. Coughlin, xviii., 553.

59. Foreclosure — Sale of land — Suit for 
residue of debt — Prohibition. | A testator had 
given a mortgage oti lands to secure $7,000 
due to plaintiff, and had also given to plain
tiff a bond conditioned for due payment ac
cording to the terms of the mortgage. The 
mortgagor made default, the mortgage was 
foreclosed, the mortgaged premises were sold 
by the sheriff, according to the usual practice, 
and bought in by plaintiff for $4,ooo. The 
sheriff's report of proceedings under the de
cree and sale and application of proceeds, was 
eon firmed by the court, and there being still

i $3,000 due. plaintiff brought action on the 
bond. The special case admitted that the pro
ceedings in the foreclosure suit were regular, 
and that plaintiff had since file sale conveyed 
the lands to a third party. Defendant applied 
for prohibition to restrain plaintiff from pro
ceeding with the action, claiming that it 
opened up the foreclosure, and plaintiff, not 
being in a position to re-convoy the mortgaged 

\ premises to defendant, or the heirs of the 
1 mortgagor, his remedy on the bond was barred.
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—-The Supreme Court (N. S.) held that the 
English rule did not apply, us the practice 
was different in Nova Scotia, tlie sale of the 
mortgaged lands not being the act of the mort
gagee hut of the court, and refused the writ.— 
avid, affirming the judgment appealed from 
(7 Runs. & (ield. 4!>ii,thut the mortgagee was 
not prohibited from proceeding on the bond to 
recover the residue of his délit. Chisholm v. 
Kenny, Cass. Dig. (2 ed.) 530.

GO. Practico—Parlies to action—Trespass 
to murtgagnl property—First and subsequent 
mort gapes—Owner of equity of redemption— 
Transfer of interest before action.] — I'nder 
the Noya Scotia Judicature Act the owner of 
the equity of redemption can maintain an ac
tion for trespass to mortgaged property and 
injury to the freehold, though after tlie tres
pass and before action brought he has parted 
with his equity. (Iwynne, ,1., dissenting. 
Mortgagees out of possession cannot, after 
their interest has ceased to exist, maintain an 
action for such trespass anil injury commit 
ted while they held the title.—Judgment ap
pealed from (24 X. S. Rep 47<i> affirmed. 
Per (iwynne, J. A mortgagee in possession 
at the time the trespass and injury is commit
ted is the only person damnified thereby, and 
can maintain an action therefor after he has 
parted with his interest, nor is he estopped 
therefrom by having consented to a sale to 
one of the trespassers of the personal property 
as to which the trespass was committed.—The 
tort feasors could not set up such ostomiel 
even though the amount recovered from them 
with the sum received by such mortgagee for 
his interest should exceed his mortgage debt. 
Brookfield v. Brown, xxii., 3118.

(11. Hale of land—Hale subject to mortgage 
—Indemnity of vendor—Special agreement— 
Purchaser trustee for third party.] — L. F. 
agreed to sell laud to C. F. and others subject 
to mortgages thereon, C. F. to hold same in 
trust to pay half the proceeds to L. F. and 
the other half to himself and associates. It 
was understood that a company was to lie 
formed to take the property, and before the 
transaction was completed such company was 
incorporated, and L. F. became a member re
ceiving stock as part of the consideration for 
his transfer. C. !•’. tiled a declaration that lie 
held the property in trust for the company, 
but gave no formal conveyance. In an action 
against L. F. for interest due on a mortgage 
V. F. was brought in as third party to indem
nify L. F., his vendor, lit Id, reversing the 
decision of the Supreme Court ( X. S. •, Tas
chereau and King, JJ., dissenting, that the 
evidence shewed that the sale was not to C. F. 
as a purchaser on his own behalf but for the 
company and that the company and not (J. F. 
was liable to indemnify the vendor. Fraser v. 
Fairbanks, xxiii., 70.

(52. Mortgage—Discharge—-lc/ion on joint 
note—Security for mortgage debt.]—A. and 
It., partners in business, borrowed money from 
C. giving their joint and several note and a 
mortgage on partnership property. The part
nership dissolved. A. assumed all liabilities 
and continued the business alone. After disso
lution C. gave A. a discharge of the mortgage, 
but without receiving payment, and nfter- 
warda sued B. on the note. Held, affirming 
the decision appealed from (20 Ont. App. R. 
605), that the note having been given for the 
mortgage debt, C. could not recover without 
being prepared, upon payment, to convey to B.

the mortgaged lands which he hud mean. 
luted himself from doing.—Held, also, i;,;,r 
by the terms of the dissolution of puruni , 
the relations between A. and B. were < In. > 
to those of principal and surety, and it lieu 
been found at the trial that (_’. had not i. 
such change his release of the principal |i- 
charged" tue surety. Allison v. McDonald,

(S3. Chattel mortgage—Mortgagee in pi,... 
tic* Negligent* Salt under /*•.
" Slaughter sale."]—A mortgagee in | .
sion who sells mortgaged goods in a iv, kl. «s 
and improvident manner is liable to a< > i i 
not only for what he actually receives, ln.i 
what he might have obtained had le ., 
with proper regard for the interest> ii„. 
mortgagor. Bennie v. Block, xxvi., 33b.

64. Mortgage loan to pay off prior . . inn 
bra nee s—Increased rule of interest I 
meat of mortgage Purchaser of equity .,/ 
demption—Amounts.] — The Supreme Cmirt 
of Canada affirmed the judgment app. 
from (23 Ont. App. R. 13»), which .1 ., 
as follows : When a loan is effected for i!..• 
purpose of imying off incumbrances, at n ■■ 
or us they become due, at the option > i .• 
new mortgagees, and an incumbrance at h.w.r 
interest than the new mortgage is not d,.. 
and the prior mortgagee refuses to ace i ,.in
payment, the new mortgagee cannot treat tlmt
mortgage as paid off, and charge the ....
gugor with interest at the increased rate on 
the amount thereof, unless he has « ; 
the amount of the prior incumbrance and ie.t; 
lied the mortgagor to that effect, but must, 
until the prior mortgage is fully paid, - in., 
interest at the Increased rate onlj 
amount actually paid to the prior mort .i„v*v

An assignee ot a mortgage takes it subject 
to the actual state of the accounts lietwwii 
me mortgagor and mortgagee, and cannot, 
even where it contains a formal recoipi i..r 
the whole mortgage money, claim more in c- 
spect of it than has been advanced, and can
not, in such a ease as the present, chary» tlie 
mortgagor \\ iih tlie increased rate, i 
that the purchaser of the equity of red»m; tien 
has been allowed the full amount of tin- mutt 
gage as between the mortgagor and himself 
does not make him liable to pay that - in <> 
the mortgagees. London Loan Co. v 1/on/tji, 
xxvi., 443.

(55. Leasehold estate—Assignment of cqtnt/i 
of redemption — Acquisition of rcc> r*i«n 1 
assignee—Priority—Merger,] — The assignee 
of a term, who tak*»s the assignment > ibject 
to mortgage and afterwards aetjuired tl»' re
version, cannot levy out of tin* mortgaged ite
mises, to the prejudice of the mortgagees, the 
ground rent reserved by the lease wlihli he 
was himself under an obligation to pay liefort 
becoming owner of the fee. L'mim tt tjuum 
(7 Ont. App. R. 3(M5) distinguished. .Imlg- 
ment appealed from (24 Out. App. ». 5'.r.)af
firmed.) Mackenzie v. Building amt Los* 
Association, xxviii., 407.

( Leave to apjieal to Privy Council refuse!
<50. Appeal — Jurisdiction — Matter in <’«»• 

troversy—Interest of second mortgage» >*<■ 
plus on sale of mortgaged lands—Pret tier.]— 
While an action to set aside a see nd mort
gage on land for $2,200 was pending, the 
mortgaged lands were sold under a prior mort
gage, and the first mortgagee, after -iti>ui»c 
his own claims, paid the whole surplus of tk
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proceeds of the sale, amounting to $270, to 
the defendant as subsequent incumbrancer. 
Judgment afterwards rendered declared the 
second mortgage void, and ordered defendant 
to pay plaintiff, as assignee for creditors, the 
KiîU su received by him thereunder, and this 
judgment was affirmed on appeal.—Upon ap
plication for leave to appeal, objections taken 
tor want of jurisdiction under <>o & til Viet, 
c. 34 (D.), were overruled by a judge of the 
Court of Appeal for Ontario, who held that 
nu interest in real estate was in question. 
The appeal was proceeded with, and case and 
factious printed and delivered.—On motion to 
quash for want of jurisdiction when called for 
hearing; lldd, that the case did not involve 

u of title to real estate or any inter
est therein, but it was merely a controversy 
iu relation to an amount less than $1,UU(), and 
that the Act prohibited an appeal. Jermyn v. 
Tew, xxviii., 4U7.

Ü“. Assignment of equity—Covenant 'of in- 
timin' tg—Assignment of covenant Hi g ht of 
murtuayec on covenant in mortgage. J—C. cxe- 
vuteil a mortgage on his lands in favour of 
H., with the usual covenant for payment, lie 
afterwards sold the equity of redemption to 
1' who covenanted to pay off the mortgage 
and indemnify C. against all costs and dam
ages in connection therewith. This covenant 
oil). was assigned to the mortgagee. 1>. then 

I >uld the lands, subject to the mortgage, in 
| three parcels, each of the purchasers, assuui-

Img payment of his proportion of the mortgage 
h lit. and he assigned the three respective cove- 
I hauts tu the mortgagee who agreed not to 

I iny dlalm for the mortgage money
I gainst I*, until he had exhausted his remedies 
I against the purchasers and the lands. The 
I ... " having Mu'll c. on his covenant. 
I tfeW, reversing tin1 judgment appealed from 
I i-4 Unt. App. It. 4D2), that the mortgagin' 
I being the sole owner of the covenant of U. 
I "iih the mortgagor, assigned in him ns col- 
I ra e<uritj. had so dealt with it ns i,. .ii 
I vest himself of power to restore it to the mort- 
I gagur unimpaired, and the extent to which it 
I was impaired could only be determined by ex- 
I baustlon of the remedies provided for in the 
I g■ it between the mortgagee and 1 ». The 
I - gee, therefore, had no present right of 
■ action on the covenant in the mortgage. Me- 
■ G'uaiy v. llurbcr, xxix., 120.

I t®. Voluntary conveyance of land—Id Eliz. 
■ 5 (Imy.) — Solvent vendor — Action by

I *«oi t./i:.;... | A voluntary conveyance of land 
■ is void under Iff Elis. c. 5 ( Imp. t as tending 
I Jo hinder and delay creditors, though the ven 

■ dor was solvent when it was made, if it re- 
I suits in denuding him of all his property and 
1 10 rendering him insolvent thereafter. — A 

■ “'Oftgagee whose security is admittedly iiisnfli- 
! dent may bring an action to set aside such 

‘"uveyunce and may do so without first realiz- 
■ n o i,s TUr‘l,V-—Ju'lfîinetit appealed from (7 
■ “■l'- H<‘P. 1811) reversed, Uwynne, J., dissent- 
■ lllü' 8'mm Life Assur. Co. v. Elliott, xx.xi., til.
■ Default clause—Principal falling due— 
H ‘‘'"' of interest—Instalments. |—A mortgage 
I kiSI‘!Ilri.' *'■*VIOO witli interest at ti % pay- 
■ a“‘f ‘lll'f yearly, provided “ that on default of 
■ Payment for months of any portion of tlie 
■ mum‘.v w11red the whole of the instalments 
I 'if ; sl!»H become payable . . . that on 
■ 1111,1 "> payment of any of the instalments,
■ at lll*‘ times provided, interest at the rate 

I *uove mentioned shall be paid on all sums so

in arrenr, and also on the interest by this pro- 
vieo secured at tin' end of every half year that 
the same shall be unpaid.” Held, reversing 
the judgment appealed from (2U tbit. App. It. 
232) that the principal sum becoming due for 
non-payment under the first of the above pro
visos was not an instalment in arrear under 
the second on which the mortgagee was en
titled to interest at the rate of ti % per an
num. Biggs v. Freehold Loan and Savings 
Co., xxxi., 13d.

70. The mortgage clause attached to a pol
icy of insurance against lire, which provided 
that “ the insurance as to the interest only of 
the mortgagees therein shall not be invalidated 
by any act or neglect of the mortgagor or 
owner of the property insured, &c.,” applies 
only to acts of tin- mortgagor after the policy 
comes into operation and cannot be invoked 
as against the concealment of material facts 
by the mortgagor in bis application for the 
policy (Juœrc, Would the mortgage clause 
entitle the mortgagee to bring an action in his 
own name alone on the policyÏ London and 
Liverpool and Ulobe Ins. t'o. v. Agricultural 
Savings and Loan Co., xxxiii., V4.

71. Suit for redemption or foreclosure— 
Action for specific performance—Joint hear
ing— Consolidation of suits — Frame of dc-

Sce Patent of Invention, 4.

72. i narge on railway—Receiver in posses
sion—Priority — Privilege of material men— 
Imnioveubli s by di stmation—Unpaid vendor.

See Lien, ff.

73. Mortgagor and mortgagee — Mortgage 
by trustee - - Personal liability — Enforce
ment of equitable rights.

Sec Thusts, 8.

74. Attornment by mortgagor—Demise by 
mortgagee—Statute of Frauds—Distress for 
rent—Statute of Anne—Colourable process— 
Tenancy at trill—Remedy of execution credi
tor.

See Landlord and Tenant, 1.

7.">. Security for advances — Hypothecation 
of bonds —- Collateral — Sale of securities — 
Purchase by mortgagee—Trust.

See I’ledoe, 0.

70. Foreclosure — Order for possession — 
Illegal or immoral considérât ion — Purchaser 
of ei/uitg of redemption — Right to set up dc-

Scv Pleading, 31.

77. Action for redemption — Foreign lands 
—Lex rci sitar—Action in personam — Juris
diction of court.

Sec Court.

78. Jurisdiction to set aside mortgage on 
foreign lands — Secret trust — Lex rci sitir.

See Lex Kei Sit.k.

7ti. Obligation to indemnify grantor against 
mortgage — Conveyance subject to mortgage 

, —Assignment of right of -action—Principal 
and surety—Implied covenant.

Sec Action, 137.



8C3 MUNICIPAL CORPORATIONS.
80. Title to land — Life estate — Construc

tion of stutute—Preferred claim—Improve
ments made on lands greet de substitution — 
Charge on lands.

Sec Substitution, 0.

81. Debtor and creditor — Preference — 
Collusion — Pressure — It. S. It. C. ce. 86, 
87 — The Hank Act, s. 80—Company law — 
Mortgage by directors — Ratification — It. 
C. Companies Acts, 1800, 1892, 189).

See Company Law, 17.

10. Sale of Mobtgaoed Pbopebty.

82. Hypothecary debts — Bequest of mort
gaged lands — Charge upon the estate — Art. 
889 C. C.

Sec Will, 57.

83. Devise of mortgaged land—Action to 
eject purchaser under deerec for sale—Statu
tory title.

See Title to Land, 50.

MORTMAIN ACTS.

9 Geo. II. c. 36—Docs not apply in New 
Brunswick.

See Will, 0.

MOVEABLES.

1. Unpaid vendor — Conditional sale—Sus
pensive condition — Moveables incorporated 
with freehold — Immoveables by destination 
—Hypothecary charges—Arts. .175 et tcq., C. 
(\|—A suspensive condition in an agreement 
for the sale of moveables, whereby, until the 
whole of the price shall have been paid, the 
property in the thing sold is reserved to the 
vendor is a valid condition. In order to give 
moveable property the character of immove
ables by destination, it is necessary that the 
person incorporating the moveables with the 
Immoveables should be, at the time, owner 
both of the moveables and the real property 
with which they are so incorporated. Laine 
v. Belaud (2d Can. S. ('. It. 419), and l'ilia- 
tvault v. Goldie (Q. It. 2 Q. B. 868), dis
tinguished.—Decision of the Court of Queen’s 
Bench affirmed, Girouard, .1., dissenting, j 
Banque d'lloehelaga v. Waterous I'.ngine 
Works Co., xxvii., 400.

2. Property, real and personal — Immorc- j 
aides by destination — Moveables incorporated j 
with freehold — Severance from realty — j 
Contract Resolutory condition — Condi
tional sale - IIapothecary creditor — Unpaid 
vendor — C. ('. arts. 379, 2917, 2983, 2983, 
2989.

Sec Contract, 00.

MUNICIPAL CORPORATIONS.

1. Assessment and Taxes, 1-27.
2. By-laws, 28-53.

(a) Appeals, 28.
(b) Bonus, 20-34.

804

(c) Necessity of By-law, 35, 30.
(d) Passing of By-law, 37-40. 
(c) Validity of By-law, 47-53.

. Casting Vote, 54.

. Contbacts, 55-01.

. Corporate Liability, 02-80.

. County Buildings, 81, 82.

. Debentures, 83, 84.

. Drainage, 85-104.

. Duties and Powers, 105-115.

. Expropriation, 110-118.

. Libel, 119.

. Liquor Laws, 120-123.

. Local Improvements, 124-137.

. Monopoly, 138.

. Negligence, 139-152.

. Notice of Action, 153, 154.

. Nuisance, 155-157.

. Public Health, 158.
, Public Ways, 159-198. 

Waterworks, 199 203.

1. Assessment and Taxes.

1. License tax on merchants, traders. d-c.— 
Discrimination between residents and nun- 
residents—33 Viet. e. ) ( A . B.I Itg-bin j — 
Action against tie' police maglst 
wrongful arrest and imprisonment, for viola
tion of a by-law of the City of St. John, un
der 3.3 Viet. c. 4 (N. B.). Section 3 of the 
Act authorized the licensee to use any art. 
trade, Ike., \\ ithin the city of St. Jt 
s. 4 gave power to fix the sums of money 
that should from time to time be paid mr 
such license fees, to declare how fei-< -i.mild 
be recoverable, and to impose penultie- The 
by-law discriminated between residvni and 
non-resident merchants, traders, &<•, by im
posing a license tax of $20 on the former and 
$40 mi tin- latter. Held, reversing 1 ■ 
ment appealed from < 4 I’. & P. til, til', that 
assuming the Act, 33 Viet. c. 4, to lie min 
vins of the Legislature, the by-law nude un
der it was invalid, because the Act g ive no 
power of discrimination between residents and 
non-residents, such as had been exercised iu 
this by-law, Jonas v. Uilbert, v., 350.

2. Taxation — Penalty for non-payment of 
■r Interest Legislative po 
. A. Act, 1897, 91. 92 —Constitution;!
w — )9 l iit. c. 32, s. (126 (Man.< ......
ict, e. )3 (Man.) J—The Manitoba Mint 
ct, 1880, provides for a 10% discount on 
xes promptly paid and for an addition, after 
fixed time, of 10% upon delinquent tax* 

n appeal from the Queen’s Bench, Man.
I. L. It. 515) ; Held, reversing the judgment 
i pea led from (0 Man. L. It. 515 i. < iwynm’.
, dissenting, that the 10% add' d to de- i 
nquent taxes was only imposed ns a penalty 
ir non-payment which the Legislature had 
jwer to impose in legislating with respect , 
i municipal institutions and that it was ntf I 
interest ” within the meaning of s. 91 of 

- B. N. A. Act. 1807. Boss v. Tons'*

8f55
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> niimin Xorlh-U'cut l.amt Co., xix., 2<I4 ; South 
Uuffcrin v. Morden, xix., 204 : tlibbiim v. 
Barber, xix., 204.

3. Ontario AnMcnmncnt .!<•/. /f. X. O. (IHH71 
r. **. /.i, (»'.»—Illegal uxxexxmrnt—Court 
of n rixion—It uni iichh carried on in tiro ni u ni 
ripalitie». |—Sod ion <15 of the Out. Assess
ment Act. does llot enable the Court of lie- 1 

mi-m to make valid an assessment which the ; 
«White does not authorize.—Section 15 of the 
.Vt provides that “ where any business is 
arried on by a person in a municipality in 

which he does not reside or in two or more 
municipalities, the personal property belong
ing in such persons shall lie assessed in the 
municipality in which such personal property 

» situated.” W., residing and doing business 
m Brantford, had certain merchandise in Ijoii- 
*1*oi stored in a public warehouse, the ware 
limise being used by other persons as well 
is W lie kepi no clerk or agent in charge 
*.f such merchandise, hut when sales were 
mailc a delivery order was given upon 
which the warehouse-keeper acted. Once a 

| week a commercial traveller for W„ resid
ing in IauuIoii, attended there to take orders 
i**v goods, including the kind so stored, but 
tin- sales of stock in the warehouse were not 
iiiilined lo transactions entered into lam- 

ilmi.—Held, affirming the decision appealed 
from (11) Oui. App. It. 0751, that W. (ltd not 
an y mi business in London within the mean

ing of the section, and his merchandise in the 
warehouse was not liable to lie assessed at 
London. City of London v. Watt, xxii., 300.

I. ItiixinruM tn.r Quebec Liccuxe Latex 
i"i iV .in' I ict. c. II. x. .ili City of Sherbrooke 
-('hurler *(• ’itt Viet. e. ôl. x. âà—

1‘uirnx of t axa I io n. | -By virtue of the first 
1 In use **| a by-law. passed under 55 & fit!

! Vi.-i, * :*|. an Act ('onsolldatlng thy Charter 
"f the City of Sherbrooke, appellant was taxed 
live cell Is mi the dollar oil the annual value of 
premises in which lie traded in spirituous li- 
•tuon*. and in addition, under Clause three of 
die same liy-law. a special tax of S2IMl was im
posed lor the same business. The Act, 55 & 
o'! Viet c. Ô1. s. .Vi. enumerates in sub-sec
tions a to j the taxes to be imposed, suh- 
sriion |ft. authorizing a business tax on all 

j trades, occupations, &<•., based on annual 
value of premises, and sub-section (//) pro
viding for n tax on persons, among others, 
'•f th*' occupation of the petitioner. Sub- 

1 «s-tioii iv i provides: “ The whole, however,
1 subject I** the provisions of the Quebec License 

Ael." That Act (art. 1)27 IL S. Q. I limits 
i municipal powers of taxation of a city to 

upon holders of licenses. Ihlil. affirm- 
iug il..* judgment appealed from. Taschereau 
mid (in.Mine, .1.1.. dissenting, that the power 
grunted h> 55 & .'»(» Viet. c. 51. to impose the 

| '-'VeraI taxes was independent and cumuln- 
1 dve, and as the special tax did not exceed 
I tin* h.v law was intro Viren, the proviso 
I of sub-sc-iioii ivi not applying to the whole 
I *y,'on Webxtcr v. City of Sherbrooke, xxiv.,

• (hit. \xxexxmcut ,\el — Directory or im- 
[ I" rut in ..in/,it,■ __ Collection of taxcx — />•-

I....... Ilectoi lief. i
I 'b.' |- I!,. Ontario Assessment Act. s. lift. 
I provide!» I'm- i he preparation every year by 
I imiiacipnl clerks of a ** collector’s roll," oon- 
I 'uining a -latcment of all assessments to lie 
1 "uidc f°r municipal purposes in the year, and 

v i-*1 provides for a similar roll with respect
h. c. 28

to taxes payable to the treasurer of the pro
vince. At the end of s. 120 is the following : 
"Tlie clerk shall deliver the roll, certified un
der his hand, to the collector on or before the 
1st day of October." Held, affirming the de
cision appealed from (21 Out. App. It. 37th. 
that the provision as to delivery of the roll 
to the collector was imperative and its non
delivery was a sufficient answer i<> a -nit 
against the collector for failure to collect the 
taxes. Held, also, that such delivery was ne
cessary in tin* case of the roll for municipal 
taxes provided for in tin* previous section as 
well ns to that for provincial taxes. 7'oirn 
of Trenton v. Dyer, xxiv., 474.

ti. Special tax — Local imprint ment — 
Double taxa lion. I—Two taxes cannot exist 
for the same purpose at the same time. Ituiniue 
I ille Marie v. Morrinon, xxv.. 2811.

7. Axxcxxmcnl and taxation - Exemption»
ID at property Chattelx Cixturcx -

tinx pipen —- Hiffhmay -- Title to portion of 
xtreetx—Lcgixlatire grant of toil—oJ Vl'cf. c. 
J{K ( (hit. I |—(las pipes which arc tin* property 
of a private corporation laid under the high
ways of a city are real estate within the 
meaning of the " Ontario Assessment Act of 
1892," and liable to assessment as such, as 
they do not fall within the exemptions men
tioned in s. ti of that Act.—The enactment 
by tin* 1st and 13th clauses of the company's 
Act of incorporation ill Viet. e. 14 (Can.) I, 
operated as a legislative grant to tin* com
pany of so much of the land of the streets, 
squares, and public places of the city as might 
la- found necessary to lie taken and held for 
the purposes of the company and for the 
convenient use of the gas works, and when 
the openings where pipes may la* laid are 
made at the place designated by tin* city sur
veyor. as provided in the said charter, and the 
pipes arc placed there, the soil they occupy is 
land taken and held by the company under the 
provisions of the said Act of incorporation.— 
Tin* proper method of assessment of the pipes 
so laid ami fixed in the soil of the streets, 
squares and public places in a city ought to 
lie separately in the respective wards of I lie 
city in which they may lie actually laid, as 
in the case of real estate. -Judgment appeal
ed from (23 Out. App. It. 5511 affirmed. 
Conxmnerx' tlux Co. v. City of Toronto, xxvii., 
455.

8. Expropriation Widening nlreelx — 
Axxexxment - Exeexxire ruination — -ÏI Viet, 
e. 7H. x. .US (Que. I |- The Queen's Bench 
I (j. It. 7 Q. B. 2111 reversed the judgment 
of the Superior Court. IMstriet of Montreal, 
and held that the commissioners laid acted 
illegally in an attempt to correct an error in 
assessment by imposing an excessive assess
ment upon a particular lot. instead of mak
ing a new roll dividing the assessment equally 
among adjacent owners, and quashed the as
sessment roll. Tin- Supreme Court, on appeal, 
affirmed the Queen's Bench judgment. City 
of Montreal v. Ha in nay, xxix., 21)8.

xxmi nt Domieilt - —
Intention l ief.

1). Municipal ax.
Change of domicile 
c. HI | V. It. i | By the St. John City As
sessment Act (51) \ ict. c. till s. 2 "for i In* 
purposes of assessment any person having his 
home or domicile, or carrying on business, or 
having any office or place of business, or any 
occupation, employment or profession, within 
tin* City of Saint John shall be deemed
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. . . mi iiiliiibitunt and resident of the i
Maid city.” .1. curried on business in Si. John 
us a brewer up to 1 Stilt, when lie Mold I lie 
brewery to three of hi* sons and conveyed bis 
bouse and furniture to bis adult children in 
trust fur them all. He then went to New 
^ ork where lie carried on the business of 
buying and selling stuck* and securities, hav
ing <dli<-cs for such business ami living at u 
lioiel paying for a room in tbe latter 
only when occupied. During the next four 
years lie spent about four months in eat* at 
St. John visiting his children and taking re
creation. He bail no business interests there
but attended ......tings of the directors of the
Hank of New Hrunswick, as a dim-tor of 
the la, .k. during his yearly visits, lie was 
never personally taxed in New York and 
look no part in municipal matters there. 
Heing assessed in 1H'.»7 on personal pro|ierty 
in St. John he upis-aled against the assess
ment unsuccessfully and then applied for a 
writ of certiorari with a view to hav
ing it quashed. //</</, reversing the judg 
nient appealed from, that as there had been 
a long continued actual residence by J. in 
New York, and as on his apis-al against the 
assessment lie had avowed his bond tide. intern 
tthm of making it his home permanently, or at 
least for an indefinite time, and his deter
mination not to return to Si. John to reside, 
in- had acquired a new home or domicile and 
thni his domicile in St. John had liecn aban
doned within the meaning of the. Act. Joins 
v, City of SI. John, xxx., 122.

10. Asncstmcnt and taxis — Exemption 
from municipal rates — School taxes.\ Hy- 
law No. Ms of the City of Winnipeg, passed 
in 1881, exempted forever the C. V. It. Co. 
from ' all municipal taxes, rates and levies 
and assessments of every nature and kind." 
Held, reversing the judgment appealed from 
(12 Man. L. It. 681), that the exemption in
cluded school taxes. The by-law also provided 
for the issue of debentures to tbe company, 
and by an Act of the legislature. Hi & 47 
Viet. c. <11, it was provided that by-law 118 
nut homing the issue of debentures granting 
by way of bonus to the ('. 1*. It. Co. the sum 
of $200,000 in considération of certain under
taking* on the part of the said company, and 
by-laxv 106 amending by-law No. 118 and ex
tending the time for the completion of the 
undertaking ... lie and the same are 
hereby declared legal, binding and valid.

. . field, that notwithstanding that the de
script ion of the by-law in the Act w as vonlin- 
ed to the portion relating to the issue of de
bentures the whole by-law including the ex
emption from taxation was validated. Can
adian Eaeific fly. Co. v. City of Winnipeg. 
xxx., 668.

lUn. Expropriation of lands /lamages for 
use of rifle range—Mode oj assessment l alu- 
ation roll /‘resent uses—Erotperlire .value— 
Evidence. | The judgments appealed from (see 
s Kx. C. It. 1031. decided, in effect, that as 
tlv- lamia taken for use ns part of a rifle 
range, at the time of expropriation, bad a 
prospective value for residential and other 
uses bevond that which then attached to them 
as lands in use for agricultural and other simi
lar purposes, such prospective values should 
be taken into consideration in assessing what 
would be sufficient and just compensation to 
he paid upon the expropriation of the lands 
for such public uses as would, in various way*, 
affect the lands injuriously and diminish

their prospective values.—In making the - 
scssmciit of such compensation, the court I» 
low consulted the municipal assessment i 
not as a determining consideration, but as 
fording some assistance in arriving at a ; . i 
valuation of the lands expropriated. The ,>.i 
pretue Court of Canada •affirmed the judi.h t 
appealed from. The Turnbull Heal Estuh < „ 
v. The King; Corker y et al. v. The h uni '>■ 
Bury et al. v. The King, «llh October. l'."V

11. Notice of assessment — Alteration by 
Court of Revision without notice.

See Assessment anu Taxe», 17.
12. Assessment of gross income Hutu 

and taxes in St. John, A. It. -Foreign • t 
parution .11 I ht. e. J, *. } (A. B. I.

See Assessment axu Tanks, 0.
13. Assessment — 'Taxes — Sale of Ian,I 

for arrears — Nullity — JJ Viol. c. • .'<■ 
155.

See Sale, 01).
14. Levy of taxes —Void assessment 1/ 

rest of dc/inyuent 'Trespass- Liubiht 
collector — “Respondeat superior" — Ham 
uyes against corporation.

Masteh anu Sehvant, 1.
15. Sale of land for taxes - Appropriate 

remedy — Injunction 1‘rohibition \it 
IU.il C. C. E.—Arts, llti, 7|U (<i) Bun. Code

See Assessment and Taxes, li*
10. Extension of municipal boundary — 

Xuvigubh waters Legislative jun turn 
— 'pi it Ü l iff. c. 0‘<Z (Vac.)—Assessuont u,‘ 
railway (nidge, dec.

See Assessment anu Taxes, 11
17. By-law Tax on ferry boat bauble 

taxation Jurisdiction of Montreal Imit/uur 
commissioners—JO Vict. c. 5d (Qu>. I

See Constitutional Law, 53.
18. Halifax Assessment Act Jftfi.l I.» «— 

Eriority Martynye made before statut' -- 
Land tax sales Evidence of won m< n — 
Irregularities curtd by Act \vti a» 
sessment — Sealed statement lax me 
deed.

See Assessment and Taxes.
10. Market by-law — Licensi to *•!! meal- 

Erohtbitory fee — Business tax Ifestraut 
of trade.

See Constitutional Law. .’I
20. fly-lew Tap on tcorki 

Charier of street railway company Payment 
for horses by.

See Assessment and Taxes, 12.

21. Discriminatory rates—Water Miipplf—
I alidity of by law.

See No. 100. infra.
22. Double taxation — Repair m street»- i 

Assessment of owners.
See No. 125, infra.

23. Negligence — Misapplication "I (*** I
Re-assessment for extra cost - / dramop I

See No. 02. infra.
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24. I'njust assessment — Improper system
- Equalization of roll — Local improvement
—Expropriation Widening streets — Ex
ecutive ruination- .52 I'ic/. c. 79, *. 228 
(Que.) ,

Nee No. 128, infra.

25. Hail un pn - Taxation Jig-latCH
l 'instruction of statute Voluntary payment
- Action en repetition—dll \ iet. e. .17. *. 21 
(Can.)—29 *1- JO l ie/, c. .57 ( ('tin. i

See Assessment ami Taxes. 14.

2ii. Ontario Assessment Act — Construc
tion of statute—Arrears of taxes—Distress. 

See Assessment and Taxes, 21.

27. Local improvement — Hating for bene
fit- Trivial objection first taken on appeal. 

Sec Appeal, 357.

(o) Appeals.

28. Il y-law — Petition to gnash — Appeal 
to Caeca's Hatch—JjO Viet. c. 21) (Cue.) — 
•i.f lief. e. 70 (Que.)—Judgment gnashing— 
Appeal to Supreme Court—H. S. C. c. JJÔ,

I) I g I |- The Town Corporotions Act. 
4<i Viet. c. 211 (Quo.), not having boon ex
cluded from the charter of the City of 8te. 
Viniogondo (53 Viet. e. ÏOl. it is to be read 
as forming n part of it, and prohibits an ap- 
l»';d to the Queen's Bench from a judgment of 
the Superior Court on a petition to quash n 
l»y u presented under s. 310 of said charter.

Where the Court of Queen's Bench has 
quashed such an appeal for want of jurisdic
tion no appeal lies to the Supreme Court of 
Canada from its decision (See Q. It. 7 S. C. 
'•"ti : Q. It. 4 Q. B. 231). City of Ste. Cuni- 
!tonde v. tiougcon, xxv., 78.

(ti) If onus.

-.' tic/ to railways — Bonus by-law — 
Conditions of prior agreement — Specific per
formance Damages. |-—lt.v an agreement with 
tl'e V. 11.. By. Co. the town agreed to pass 
a by-law granting a bonus to tin* company to 
aid a railway, subject to performance of speci
fic renditions. The by-law subsequently np- 
l't'"'ei| by the ratepayers, and passed by the 
cou", ! ,,f the town, did not contain ail the 
eeimlitinns of the agreement. In an action to 
eoitii '| the delivery of debentures for the 

defendant pleaded non-compliance with 
tile conditions of the agreement as justifying 
it in withholding the debentures and, by way j 
"f counterclaim, prayed specific performance I 
"f such conditions by the plaintiffs. Held. 1. 1 
f’i< Ritchie, C.J., Strong, Fournier and i 
11 1.1 (Taschereau and Gwynne, .1.1..
vont ru i that the title to the debentures did 
'lot. depend upon prior performance of eon- 
'licoi - in (bp agreement not included in the 
1 >y -1 :• w . but upon performance of those in the 
I'Vluv 'lone, and the latter having been com 
Plied with, the debentures should issue.—2 
/Vr Vournier. J., that the1 debentures should. | 
nevertheless, be withheld until the damages ( 
fov non performance of the conditions in the 
agreement were paid or secured.—3. Per 
Ritchie, C.J., Strong and Henry. JJ. ( Four- |

nier, .V. contra) that specific performance 
was not an appropriate remedy in such a case 
and the defendants could only claim damages 
for nun performance. - 4. Per ltilehie, C. ,1„ 
Strong and Fournier. .1.1,. that the claim of 
defendant for damages could be disposed of 
in this action under the counterclaim and 
there should lie a reference to assess the same.
—5. Per Henry, .1.. that .........valence did not
justify a reference and the counterclaim 
should he dismissed with a reservation of de
fendant’s rig ts.—A condition in the agree
ment to be performed by the company was 
" to construct at or near the corner of Col- 
borne and William streets (in Toronto) a 
freight and passenger station, with nil neces
sary accommodation, connected by switches, 
sidings or otherwise, with, the said road " upon 
the council of the town passing a by-law 
granting the necessary rights of way. Held. 
Strong. .1.. dissenting. 1. That such condition 
was nut complied with by the erection of 
a station building not used nor intended 
1.1 in- uoed, ami for which proper m 
fleers, such as a tationmaster, tmk.-i agent, 
&c„ were not appointed. 2. Per Strong, ,!., 
dissenting, that the Condition only called for 
the construction of a building with the re
quired accommodation and connections, and 
(lid not amount to a covenant to run the trains 
in sm h station or make any such use of it.— 
3. The words " all necessary accommodation” 
in ilie condition required that grounds and 
yards siillicieni for freight and passenger traf
fic in case the station were used should lie 
provided. The Act incorporating the railway 
company contained provisions respecting 
bonuses grained lu it by municipalities not 
found in the Municipal Ad. Ilild, that such 
special Act was not restrictive of the Muni
cipal Act, and it was only necessary that the 
provisions of the latter should be followed to 
pass a valid by-law granting such a bonus. 
Held, also, that all defects of form in the by
law were cured by 44 Viet. c. 24, s. 28. pro
viding for registry of by-laws and requiring 
an application lu quash to lie made within 
three months, after such registry. Judgment 
appealed from (14 Ont. App. It. 321 aflirmed. 
Bickford v. Town of Chatham, xvi., 235.

| Leave to appeal refused by Privy Council, 
14 Can. Qaz. l.s'i.J

30. Special charter - Ifuiliray aid Con
struction < ! / / •' 1*5 if' 1 /. ». Î * Qui i

See No. 105, infra.

31. Hefusal to issue debentures — Hailway 
aid Breach of agreement—Special damages.

Sec Contract, (I.

32. By-law Hailway debentures Fu
ture conditions — Municipal Code art. 982.

See Railway, 88.

33. Hailway uid Condition in bond —■
liri oeli.

See Railway, 00.

34. By-law Bonus — Conditions of — 
Construction of term in condition.

See By-law, 13.

(c) Necessity of By-law.
35. Drainage — Special tax — Additional 

works—A'eccssity of new by-law.
See No. 00, infra.
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3*1. Extension of waterworks — It r pairs to 

existing works — Xecessity of new authoriza-

Hee No. 200, infra.

(dl Passing of By-law.

37. By-law—Bonus to railway com pa no 
Itcmcdy — Action at law — Mandamus — J'i 
\ id. r. (0.1 I- lt.V IS Viet. c. 33. I hi* (1. ,1. 
By. Co. nninlgnnuited with tli*» <1. i’. lly. Vo., 
hut, not having been built within the specified 
tini*», its charter expired. In May, 1870. an Act 
to revive the charter gave it a slightly different 
name, and made some changes, and a by-law 
to aid the company by a bonus introduced in 
the fount y Council of Peterborough was read 
twice only, and. although it was declared that 
the ratepayers should vote on the by-law on 
10th November, it was on the 23rd November 
that they voted to grant a bonus, eoiistj-uelion 
to be commenced before 1st May. 1872. At 
the time of the voting tliere was no power_ in 
the municipality to grant a bonus. On 10th 
February. 1871. 34 Vid.c. IS (0.1 was passed 
declaring the by law as valid as if it had Iwen 
read a third time, and passed after the Act. 
and another Act.c. 30. was passed giving power 
to municipalities to aid railways by granting 
bonuses, and in 1874. 37 Viet. e. 43 I O. t was 
passed, amending and consolidating the Acts 
relating to the company. In 1871 the com
pany nolilied the council to send the dehen 
lures to the trustees who had been np|K>inted 
under 34 Viet. c. 48 (0.1 In 1872 the conn 
cil served formal notice, repudiating liability 
under the by-law. Work commenced in 1872. 
and time for completion was extended by 30 
Viet. c. 71 (O i No interest or sinking fund 
had lieen collected by the county, and no de 
maud was made for the debentures until 187!*. 
when the company applied for mandamus fai
llie issue and delivery of them to the trustees. 
Ih Id. a thrilling the judgment appealed from, 
that the effect of 34 Viet. <-. 48 (0.1, apart 
from any effect it might have of recog 
nizing the existence of the railway com
pany. was not to legalize the bylaw, 
but merely to make it as valid as -f it 
had Im-cii read a third time, and as if the 
municipality bad had power to give tlie bonus, 
and. there being other defects in the by-law 
Hot cured by the statute, the appellants could 
not recover the bonus. I’cr (»Wynne, ,1.. 
I Fournier and Taschereau. .1.1.. concurring t : 
As the undertaking by the corporation in by
law is in the nature of a contract entered into 
with the company for the delivery to it of 
debentures upon conditions staled, the only 
way. in Ontario, in which delivery to trustees 
on Isdialf of the company can lie enforced, lie- 
fore it shall have acquired a right to the 
actual receipt and lienelit by fulfilment of the 
conditions, is by an action under the statutes 
in force then regulating proceedings in ac
tions. and not by sumuinry process by motion 
for mandamus /% r llenry, .1.: If appellants 
had made out a right to a bill for perform
ance of a contract intilied by the legislature, 
they would not have the right to ask for the 
present writ of mandamus, t See 4Ô I". I '. 
O. It. 3i*2 ; tl Out. App. It. 33!) i. tjrand 
Junction Ity. Vo. v. Count y of Peterborough,

38. Hail way bona»—-III Viet, c. J8 (tint.) — 
By-law—Submission to ratepayers—Error in

copy submitted — Premature consideration 
Municipal Act, ss. JJti. J.tl—Judicial fumh 
of council.I—A by law was submitted in v 
City of Ottawa, under 3*1 Viet. c. 48. foi 
purpose of granting a bonus to a railway tl> n 
in course of construction, and. after con- 
era t ion by the council, it was ordered to !.. 
submitted to the ratepayers for their im 
By the notice published such by-law was 
be considered by the council after one muii 
from its first publication, 24th Heptemb 

: 1873. The ratepayers approved the b\ I., 
and on 20111 October it was read in the conn 
a second and third time and passed. The m.<. 
refused to sign it on the ground that its 
sidération was premature; and on 5th \ . 
vein be r, on motion, the by-law was rej..
In April. 1874. a motion was again made i i 
such by-law In* read a second and third tu 
which, on this occasion, carried, a copy on lx of 
the by-law being before the council, the 
ginnl having been mislaid. It was fourni alt.r 
tlie coiiiuiencenielit of this suit, and it was <i - 
covered that the copy voted on by the i.i 
payers contained a date for the by-law i.. 
come into o|M*ralion different from that of Hi. 
original. In 18,S3 an action was brought 
the delivery of the debentures under tin- I 
law. and the question of the validity of 
whole proceedings was raised. Ilcld. allin _ 
the judgment appealed from 112 * *iu \
II. 234 I. that the vote of 1873 was premu 
and not in conformity with the provision 
s. 231 of the Municipal Act : that tie1 m 
pro|s*rly refused to sign it, and that with..in 
such signature the by-law was Invalid under 
s. 22*1. That the council laid power !.. 
siller the by-law on ."»tli Novemlier. 1873 ..i
the matter was then disposed of. That tl.. 
proceedings in April. 1874, were void l>.: 
reasons that the by-law was not considered in 
the council to which it was first submitt, i a» 
provided by s. 23*1. which is to be eou-i ^ 
as meaning the council elected for the < - al
and not the same cor|toration ; and. that tl - 
by-law passed in 1874 was not the mu 
that submitted, there being a difference b - In* 
dates. Semble, liait the functions of a imim 
cipal council in considering a by-law ai 
lilts been voted on by the ratepayers an not 
ministerial only, but the by-law can l>. ...n 
lirmed or rejected irrespective of the fa ..ni
able vote. Canada Atlantic Ity. Co. \ ' ' 
of Ottawa, xii., 2!*T».

| The Privy Council granted leave at 
appeal, hut it was not prosecuted.)

3!*. By-law—Casting rote — It. S. U />>'. 
C. /7). SS. In>. am. I' lleld. al1irn.il tb-
judgment appealed from (II (hit. Ai If. 
2!*!* *. that the provisions of s. 1Ô!) of li > <*. 
(1887* c. 174 in respect to casting x-.i- .re
not applicable to voting on a tiiitni* 11. K' 
law, and the returning officer in case .. a ti.* 
cannot give a casting vote. Canada \tl<niiu- 
Ity. Co. v. Township of Cambridge, xv Jib.

| NoTK.- -An appeal to the Privy < im. il 
was abandoned, 11 Can. (la*. 31*4. |

It*. Bail way aid debentures I /
Act—M Viet. c. Jlj s. 2.S (Ont. i I " I. < 
!i£ (OutA—Special . 1 et Itestrielu <
sions Ity law Bonus — Defects of . ! 
The Act incorporating a railway < ..mpiinv 
contained provisions respecting bonuses grunt- 
ed to it by mutiicipalilics not found in ill*1 
Municipal Act. //</./. affirming tl
meat appealed from i 14 Ont. App. li. 3J1. 
that such special Act was not r<"'fictive 
of tlie Municipal Act and it w:> only
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cnn lie legally binding upon u municipal cor
poration, u us affirmed, on appeal, by I lie Su
preme Court of Cunudii, Uirouurd, .1., dissent 
ing. Hanson v. Village of U rand Mère, xxxiii., 
OU.

Leave to appeal to Privy Council granted, 
May. 1Ü03.

51. Tramway—Operation of rail mi//—Une
of strain Municipal rcyula I ion s -Crossing* 
—Toilers- -lly-law or resolution—(id I ivt. c. 
111! (A.S.) R. S. V 8. (WOO) e. Il, as. dUJ. 
dti',— Construction of statute. I By the Nova 
Scotia statute, ti3 Viet. c. 170, the tramway 
company was granted powers as to the use 
and crossing of certain streets in the town 
subject to such regulations us the town council 
might from time to time see lit to make to se
cure the safety of persons and property. Held, 
reversing the judgment appealed from. Davies, 
•I., dissenting, that such regulations could only 
be made by by-law and that the by-law mak
ing such regulations would be subject to the 
provisions of s. 'Jill of ' The Towns Incorpora
tion \'t." i U. H N s. i ............. ; i i
Liverpool and Milton Hy. Vo. v. Town of 
Liverpool, xxxiii., 18U.

52. lly-law — Petition to annul — It. 8. (J. 
art. 4dtiU—Light of appeal—It. 8. V. v. 135, 
». (»)■

8cv Appeal, 00.

58. Water rate by-law—Uniformity in rat
ing—Discrimination.

8ce No. 199, infra.

3. Casting Vote.

.54. rotation on by-law ('anting vott—It. 
8. O. (Did7) c. IV,. ss. Lid, 299.1 The pro
visions of s. 299 of <•. 174, It. S. O. (1877) do 
not entitle a returning officer in the matter 
of the submission of a municipal by-law for 
the approval of ratepayers, to give a casting 
vote as provided in the case of municipal elec
tions by s. 152 of that Act. Canada Atlantic 
Ity, Vo. v. Township of Cambridge, xv., 211).

[Note.—An appeal to the Privy Council 
was abandoned, 11 Can. Uuz. 304.]

4. Contracts.

55. Executed contract — Seal—Adoption— 
lly-law or resolution Manitoba Municipal 
Act, 1884, s. Ill -Permissive con at ruction.]— 
An executed contract for the performance of 
work within the purposes for which a corpora
tion was created, which work il has adopted 
and of which it has received the benefit is a 
contract binding upon the corporation though 
it was not executed under corporate seal, and 
this rule applies to municipal as well as other 
corporations. (Ititchie, C.J., and Strong. .1.. 
dissenting.) — In s. Ill, Manitoba Municipal 
Act, 1884, which provides that municipal cor
porations may pass by-laws in relation to mat- 
lets therein enumerated, the word “may” is 
permissive only and does not prohibit corpora
tions from exercising their jurisdiction other
wise than by by-law. (Ititchie, C.J., and 
Strong, .1., dissenting.) — (Judgment appealed 
from, fi Man. L. It. 88, reversed.) liernardin 
v. North Duffcrin, xix., 581.

50. Contract — Municipal work—Condition 
as to sub letting—Consent of council.]—Where

a contract wfth a municipal corporation \ 
vides that it shall not be sub-let without lie 
consent of the corporation it is incumbent < 
the contractor to obtain such consent bei . 
sub letting, and if lie fails to do so lie cam 
maintain an action against a proposed >u 
contractor 1'or not carrying on the portion >•( 
the work he agreed to do— in an an m 
against the sub-contractor the latter pleaded 
llie want of assent by the council whereiv i 
the plaintiff replied that the assent was v r 
held at the wrongful request and instigm.
of i lie defendant ut d ........... \\ rongfol
benefit said defendant and enable him, if j><>- 
sible, to repudiate and abandon the com 
Issue w as joined on the replication. IL hi. 
affirming the judgment appealed from 1J7 
(tnt. App. K. 135), that the only issue i. ! 
by the pleadings was whether or not the i 
fendant had wrongfully caused the consent . 
be withheld and that the plaintiff had I • d 
to prove his case on that issue. Ityun v. II d 
lough by, xxxi., 33.

57. Waterworks—Extension of system li 
pairs to existing works—Injunction:

8ei X". 290, mira.

58. Hiring of personal services — App< n ' 
vient of officers Summary dismissal without 
notice- Text of Montreal city chui'tcr.

8ec No. 111., infra.

69. Waterworks contract—Rescission No
tice—A/ite en demeure- Long user—Hue -r.

See No. 201, infra.

00. Construction of waterworks — H o * » 
commissioners- Corporate liability.

Sec No. 05, infra.

01. Pledge — Deposit with tender lorfei- 
turc—Breach of contract Municipal < «/«"hi- 
lion- Right of action Damages S< t > If 
Restitution of thing pledged.

See Pledge, 9.

5. Corporate Liability.

02. lly-law -Railway o.</—Subscription for 
than • Ui hi n i u 111 Division of 
Erection of new Municipalities I>
Sale of shares at discount—Action in r-ddi- 
lion de comptes Trustee Debtor ami - n ih- 
tor Arts. 18, I til,, It.HI Mun. Voile y,i> !\ 
l il l. I . .ill I 1,1 lie. I I iot. e. 50 (Ou
All action en addition de. comptes dm "I li?
against a trustee Invested with tin 
tration of a fund, until such udmliiMration 
is complete and terminated.—The relui mu ex 
isting between a county corporation under the 
provisions of the Municipal Code el '.»'i- 
and local municipalities of which ii - vmu 
posed, in relation to money by-law - - not
that of agent or trustee, but ..........
poration is a Creditor, and the sev 1 l"''al 
municipalities are its debtors for the >1 ' t 
of tlie taxes to be assessed upon tin r rate
payers respectively.—Where local nun 'i|uli- 
ties have been detached from a com i.v a|‘“ 
erected into separate corporations iln-.v ro
main in the same position, in regard ' jul1’ 
sisting money by-laws, as they wen; I "‘tore 
the division and have no further rights or 
obligations than if they had never Inen seP8* 
rated therefrom, and they cannot cither von- 
jointly or individually institute actions again”



877 MUNICIPAL CORPORATIONS. 878

such county (-orporution to «-«impel the render- ; 
ing of special accounts of the administration 
of funds in which they have an Interest, their 
proper method of securing statements being 
through the facilities «Horded by art. 104 and 
other provisions of the Municipal Code. (See 
3 Uev de Jur. .">.'>7.1 Township «/ Asoott v. 
County of Compton; I illage of Lennoxeille v. 
County oi Compton, xxix., 228.

U3. Interference with proprietary right*— 
Munition ment of expropriation proceedings— 
Damage» — Sertit mit* established for public 
utility—Art». )Ofl, 'ill7. 507. lOâ l C. C.—1}mi- 
unit domain.]—Where, under authority of u 
statute authorizing the extension of a street, 
a servitude for public utility was established 
on private land which was not expropriated 
and the extension was subsequently abandoned, 
the owner of the land was not. in the absence 
of any statutory authority therefor, entitled 
to damages fot loss of proprietary rights while 
the servitude existed. Perrault v. (Jauthier et 
ni CJN Can. S. C. K. 24 1 i referred, to. The 
t hief Justice dissented. Hollestcr v. City of 
Montreal, xxix., 402.

114. Segligence — Necessary proof—Statu
tory officer — Ratepayer—Statute labour.] — 
In an action for damages in consequence of a 
carriage having been upset by running against 
a pile of sand left on the highway, and one of 
the occupants thrown out and seriously in
jured. there was no direct evidence ns to how 
the obstruction came to be placed on the high-

il appeared that statute labour had
been performed at the place of the accident 
Immediately before under the direction of the 
pathmaster, an officer appointed by the corpor
ation under statutory authority. The evi
dence indicated that the sand was left on the 
rond by a labourer working under directions 
from tlie pathmaster or by a ratepayer en
gaged in the performance of statute labour. 
//-/</. affirming the judgment appealed from, 
that the action must fail for want of evidence 
that the injury was caused by some person for 
whose acts the municipal corporation was re
sponsible. Per Strong, C.J.. tenure. Is tIn
corporation liable for the acts of a statutory 
officer like the pathmaster. or of a ratepayer 
in performance of statute labour? MeUregor 
v. Toicn*hip of Harwich, xxix., 443.

05. Principal and agent — Action—Partie» 
— Water commissioner» — Statutory body— 
Power* Contract—.17 l ie/, e. 70 I (hit. ) |- 
By :i7 Viet. c. 71) (Ont.) the waterworks of 
Windsor are under management of a Hoard 
of Commissioners who collect the revenue, pay 
the city any surplus therefrom, and initiate 
works for improving the system, the city sup
plying the funds. The total expenditure is 
not in exceed $300,000 and not more than 

can be expended in any one year with
out n vote of the ratepayers. Held, affirming 
the judgment appealed from (27 Out. App. 
K. .'.tilli, that tin* Board is merely the statu
tory agent of the city in carrying out the pur- 

of the Act, and a contract for work to 
performed in connection with the water

works, mu authorized by by-law of the coun
cil, mid incurring un expenditure which would 
exceed the statutory limit was not u binding 
contract. Held, also, that if an action could 
lla'" 11 en brought on such contract the city 
corporation would have been a necessary party. 
Quote Would not the city corporation have 
been the only party liable to be sued? Mac- 
aouyall v. Water Commissioners of Windsor,

6(1. Principal and agent Police eon* to bit 
Negligent performance of duty — Liability of 
municipal corporation.] A police officer is 
not tin- agent of tin- municipal corporation 
which appoints him to the position and, if he 
is negligent in performing his duty as a guar
dian of the public peace, the corporation is not 
responsible. (Judgment appealed from. 3â N. 
1». Hep. 21 Mi, affirmed t. McCleare v. City of 
Moncton, xx.xii., It Ml.

(S7. Xtyliyenct Personal injttrit* Drains 
and sewers Liability of munieipality -Offi
cer* and employee* of municipal corporation— 
•ill I iet. e. .1.7, x. Hi, .*.-*. /X ( One. • | The Act 
incorporating the Town of St. Louis. Que., 
gives power to the council to regulate the con- 
nvclioii of private drains with the sewers, 
“owners <>r occupants living hound to make 
and establish connections at their own cost, 
under the superintendence of an officer ap
pointed by the corporation." Held, affirming 
the judgment appealed from ( Q. It. 11 K.B.
1171 that the municipality cannot he made 
liable for damages caused through the acts of 
a person permitted by the council to make 
such connections, as lie is neither an employee 
of the corporation nor under its control. 
Dalla* v. Town of St. Louis, xxxii., 120.

US. Levy for tax — Arrest of delinquent— 
Void assessment Damages against corpora-

See Master and Servant. 1.

till. Calling out militia—Point of requisition 
- Suit for pay—Anticipated riots.

See Military Law, 1.

70. County debenture* He fusai to issue— 
Railway aid—Hretnli of agreement — Special 
damages.

See Contract, 0.
71. Improptr construction of drain lo- 

C€ptance of surplus funds—Suit bg contractor.
Sec Etsoppel, 3.

72. Use of public street by railway com pan y
-Xiiisanct Damages- Right of action.

See Railways, 71.

73. License by-law Commercial traveller— 
Action for illegal arrest -dll <(• -10 Viet. e. Ô7, 
ss. dO, dl (Que.)

74. Municipal regulations- I!dits et ordon
nances /,. Common of Itcrtliier.

Sec Servitude, 4.

75. Public markit -Trader» and hucksters
(Histruction of street», etc.

Sec No. 155, infra.

70. Negligence of municipal offietr* i'.tt- 
croachmt nl on street \tiisanvr (Histruction 
of show-window Misfeasance — Statutable

See No. 171, infra.

77. Obstruction of highway — Telt phone 
poles on strut* Proximate cause of injnry- 
Impleading third party—Costs.

See Xeulioencb, 192.
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sewers into tin* territory of an adjoining muni
cipality. ov proceed to arbitration. The Court 
uf Amn-nl for Ontario ( IT Out. App. It. :!4t»> 
mill llivisionul Court (ISO. It. I'.Kti affirmed, 
('j/y of Hamilton v. Township of Horton, xx.,

si». I irai nape — Damages — Itcfcrencc — 
It rainage Trials Act. .Ï) \ iet. r. à I—Powers 
1/ refera SegHgenet Liability of mam
eipality.) 1’pon reference of an action to a 
rcteree under tin* Orainagv Trials Act of On
tario (Ô4 Viet. 1'. .'ill, whether under s. II. 
nr s. 111. the referee* lias full power to deal 
with the case as lie thinks lit. and to make, 
of his own motion, all necessary amendments 
to enable him to decide according to the very 
right and justice of the case, and may con- 
vi-rt the claim for damages under said s. II 
into a claim for damages arising under s. .V.fI 
uf the Municipal Act. In a drainage scheme 
for a single township the work may he carried 
into a lower adjoining municipality for the 
purpose of lindiug an outlet without any lie
nt i<>u front the owners of land in 'such ad
joining township to lie affected thereby, and 
such owners may he assessed for benefit. 
Stephen v. McdiHivrug (IS Ont. App. It. 
-Tld', and \ isxouri v. Dorchester (14 O. It. 
2U 1. distinguished.—One wlmsi* lands in tin* 
uilj*'ining municipality have been damaged 
cannot, after the by-law has been appealed 
against and confirmed and the lands assessed 
lui- lienclit, contend Is*fore the referee to 
wlii'in his action for such Injury has been re
ferred under the Ifi-ainage Trials Act, that lie 
"us not liable to such assessment, the matter 
Inning been concluded by the confirmation of 
the lo law.—The referee has no jurisdiction 
to adjudicate as to the propriety of the route 
selected by the engini*er and adopted by Ily
in». the only remedy, if any. being by appeal 
auuiiwt the project proposed by the by- 
lit". A municipality constructing a drain 
cannot let water loose just inside or any
where within an adjoining municipality with
out being liable for injury caused thereby to 
la 1 h I- in such adjoining municipality. Where 
a s, heme for drainage work to Is* constructed 
muler a valid by-law proves defective and 
the work has not been skilfully and pro 
prrly performed, the municipality constructing 
it an* not liable to persons whose lands are 
ihmiaged in conset|Ueiice of such defects and 
improper construction, as tort feasors, but 
an- liable under s. fi!) 1. Mini. Act. for damage 
done in construction of the work or conse- 
*1 tient thereto. A tenant of land may recover 
damage suffered during his occupation from 
rniisiruction of drainage work, his rights rest
ing upon the same foundation as those of a 
freeholder. Judgment appealed from (20 Out. 
A|»p. li. 2201 varied. Township of Ellice v. 
oil's; Tow ash in of El lice V. Crooks, xxiii., 
42.1.

si IHhhen oinl Watercourses Art. If. .s'. O. 
It"'1, ;ai—Ifeiiuisilion for drain --Owner 
0/ lain I Meaning of term “ owner.''] Ity s. 
t* let of the Ditches and Watercourses Act 
'Oui 1, any owner of land to be benefited 
therein may tile with the clerk of a munici
pality a n*i|uisitlon for a drain if lie has oh- 
tiuueii " 1 |,e assent in writing thereto of <in- 
'hiding himself I a majority of the owners 
affect ni ui- interested." Held, iillirming the 
jiKlgtn. in appealed from (21 < bit. App. It. 
1 ”1 • 'hat "owner” in this section does not 
mean 11.. assessed owner : that the holder of 
Jn-V il or substantial interest is an

owner affected or interested and that a

mere tenant at will can neither file the requi
sition nor be included in tin* majority required.

Quan. If tlie person filing the requisition 
is not an owner within the meaning of that 
term an* tin* proceedings valid if there is a 
majority without him7 'Township of Osgoode 
v. York, xxiv., 282.

88. Petition for drain - l'sc of drain as 
com mon seller Connection with drain — 
\ iiisancc Liability of liousi holder. | A pe
tition by ratepayers under Mini. Act of Ont., 
s. 07(1. asked for a drain to lie constructed 
for draining property described therein. The 
township was afterwards annexed to the ad
joining city, and the drain thereafter used as 
a common sewer, it being as constructed fit 
for that purpose. In an action against a 
householder, who bad connected the sewer 
from his house with said drain, for a nuisance 
occasioned thereby at its outlet : Held, af
firming the decision appealed from (21 Ont. 
App. It. til.'! 1. Taschereau and (iwynne. .1.1,. 
dissenting, that s. 570 in authorizing the con
struction of a drain "for draining the pro
perty" empowered the township to construct 
a drain for draining not only surface water, 
but sewage generally, and the householder was 
not responsible for the consequences of con
necting his house with said drain by permis
sion of the city. Where a by-law provided 
that no connection should lie made with a 
sower, except by permission of the city en
gineer. a resolution of the city council grant
ing an application for such connection on 
terms which were complied with and the con
nection made was a sufficient compliance with 
said by-law. Lewis v. Alexander, xxiv.. 551.

8(1. Trespass - Damages Easement — 
Eg 11 ilaIil< inh rest Municipal by-law. regis
tration of Soliee Ifegislrg Act. If. S. <>. 
c. II) \ II. 8. O. I 1*77| v. 111. s. SÜ. pro 
viding that no lien, charge or interest affect
ing land shall be valid as against a registered 
instrument executed by tin* same party, his 
heirs or assigns, is not restricted to interests 
derived under written instruments susceptible 
of registration, but applies to all interests.
If the owner of land gives permission to the 
municipality to construct a drain through it. 
the municipality, after the work has bi***n 
done, lias an interest in the land to which the 
registry laws apply whether the agreement 
conveys the property, creates an easement or 
is a mere license which has become irrevoc
able. and if there has been no by-law author
izing tin' land i" !»• taken such Interest i-. 
under the said section, invalid as against a 
registered deed executed by an assignee of the 
owner, a purchaser for value without notice. 
Ifoss V. Hunter (7 Can. S. C. It. 28!11 dis
tinguished. Judgment ap|H*alt*d from (21 
( hit. App. .‘{'.to 1 affirmed City of Toronto v. 
.1arris. xxv., 257.

!Mt. .Municipal by-law — Special assess
ments Drainage Power of council as to 
additional necessary works — Cl tin circs re
solutions Executed contract.| Where n
municipal by-law authorized the const nut ion 
of a drain benefiting lands in an adjoining 
municipality which was to pass under a rail
way where it was apparent that a culvert to 
carry off the water brought down by the drain 
and prevent the Hooding of adjacent lands 
would lie an absolute necessity, the construc
tion of such culvert was a matter within the 
provisions of s. 57.1 of the Municipal Act ( I!. 
S. (>. 11NS7| c. 1841. and a new by-law auth
orizing it was not necessary.—Judgment ap-
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pealv<l front ( 22 Out. App. It. 330 ) reversed, 
Tuscherenu. .1.. dissenting. Canadian 1‘aeific 
Il y. Co. v. Township of Chatham, xxv., ($08.

01. Drainage — Assessment Inter muni- 
eipal obi mations us to initiation and contri
butions Uy-law Ontario Drainage Act 
of 1S7A Mi \i,t. e. AS ((>.- Mi I id. r. AH 
(O.) U. S. O. ( I SSI l c. IS’,- Ontario Con
solidated Municipal let of IS'.ti ,i.i \ ,ct. c. 
l,.i (O. i |—Tin* provision of Out. Mini. Act 
(55 Viet. c. 42, s. 5001, that if a drain con
structed in one municipality is used as an 
outlet or will provide an outlet for the water 
of lands ol another the lands in the lutter 
so hcnclitcd may he assessed for their propor
tion of the cost, applies only to drains pro
perly so called and does no include original 
watercourses which have been deepened or en
larged. 11 a municipality constructing such 
a drain has passed a by-law purporting to 
assess lands in an adjoining municipality for 
contribution to the cost, a person whose lands 
might appear to be affected thereby, or by 
any by-law of the adjoining municipality pro
posing to levy contributions toward the cost 
of such works, would he entitled to have such 
other municipality restrained from passing a 
Contributory by-law, or taking any steps to
wards that end, by an action brought before 
the passing ol such contributory by-law (25 
Out. App. li. HOI, affirmed. thought on v. 
Townships of Urey and Lima, xxvii., 4145.

02. Extra cost of drainage works—It. »S\ O. 
(18tfl)o. i i i i'i i a i. o, is 11hit. i Uitap 
plication of lands - Xcgligcnct Damuyi s 
—lie-assessment — / ntcr-munieipul works.] 
- Where a sum amply sufficient to complete 
drainage works, as designed and authorized 
by the by-law for the complete construction 
of the drain, has been paid to the mnniei- 
paliiy which undertook the works, to lie ap
plied towards their construction, and was mis
applied in a manner and for a purpose not 
authorized by their by-law, such municipality 
cannot afterwards, by another by-law, levy 
or cause to be levied from the contributors of
the funds so paid any further sum !<• replace 
the amount so misapplied or wasted. Town
ship of Sombra v. Township of Chatham, 
xxvlii., 1.

03. Pitches and Watercourses Act, JS’J.', 
(Ont.) — Owner of land -- Declaration of 
ownership - - Award - Defects — lululat
ing award — 57 Viet. e. ôo—ôti Viet. c. o’, 
(Ont.) |- A lessee of land with an option to
1iurcha.se the fee is not an owner who van 
nit into proceedings for construction of a 

ditch under the hitches and Watercourses 
Act, 1804, of Ontario. Township of Osgoodc 
v. York (21 Can. S. C. It. 2821 followed.—If 
the initialing party is not really an owner 
tlie tiling of a declaration of ownership under 
the Act will not confer jurisdiction. Section 
24 of the Act, which provides that an award 
thereunder, after expiration of the time for 
appealing to the judge, or after it is affirmed 
on appeal, shall be binding notwithstanding 
any defects in form or substance either in the 
award or any of the proceedings, does not 
validate an award or proceedings where the 
party initiating the latter is not an owner.— 
Judgment appealed from (25 Ont. App. It. 
4118) reversed. Township of McKillop v. 
Township of Logan, xxix., 702.

04. Improvement of natural watcrcourses- 
Artifivial watercourses — Embankments

Dykes—"'the Drainage Act, ltiltj,”—57 l m 
c. àti (Ont.)—"The Ontario Drainage l 
/iS7.f " The Municipal Drainage Aid b

- AH Viet. v. Alt — AH Viet. e. J,tf I Ont. < 
"Hemfit" assessment—"Injuring Habile

" Outli I liability " Assessment of - t 
lands - Construction of statute.] -- The Un 
tario Act, 57 Viet. c. 50, has not ahm-.i i 
tlie fundamental principle underlying the 
visions of the previous Acts of the legisla 
respecting the powers of municipal instn.i 
lions as to assessments for the improvem. it 
of particular lands at the cost of the ow; 
which rests on the maxim g ni sentit eon 
du m sent ire débet it onus I at lids from w n 
no water is caused to lion by artificial tie - 
into a drain having its outlet in hum i 
municipality than that in which it was init 
ateil cannot lie assessed for "outlet Ibibi.i > 
under said Act. Where a drainage work in 
itiated in a higher municipality, obtain- in 
outlet in a lower municipality, the assessi... nt 
for "outlet liability " therein is limited t m- 
cost of the work at such outlet.—Every a<-' ->• 
ment, whether for " injuring liability " or for 
" outlet liability " must be made upon « -aisi.l 
oration of the special circumstances of < o Ii 
particular case and restricted to the inode 
prescribed by the Act. In every case there 
must be apparent water which is caused to 
How by an artificial channel from the lamb 
to be assessed into the drainage work or m..ni 
other lands to their injury, which water is io 
lie carried off' by the proposed drainage work.

Assessment for " beiielit " under the Art 
must have reference to the additional fan’.c.in 
aliorileo ny tlie proposed drainage work i--r 
the drainage of all lands within the area nf 
tlie proposed work, and may vary according 
to dillercnce of elevation of the respectiv lot- 
the quantity of water to be drained troiii 
each, their distances from the work and ■ tier 
like circumstances.—Section 75 of that .V t 
only authorizes an assessment for repair ami 
maintenance of an artificially con-nu 
drain. The cost of widening and dc . mug 
a natural watercourse for the purpa>c of 
draining lands is not assessable upon i-ai i 
lar lands under said s. 75, but must cm - hum 
a charge upon the general funds of tin i . 
cipulity. In the present case, the scheme 
proposed was mainly for the réclaman ' 
-Iruwned lands in a townshlp on a lo 
than that of the initiating inunieipah' I 
such works are not drainage works w
....aning of said s. 75 for w in- i, i
ean In- levied thereunder, nor are tln-y work* 
by w hic h t In- lands in the higher lowi 
lie said to have been benefited. •s"?i 1 '
limes Co. v. Township of llomneg, xxv.. 4h-

515. Municipal drains - Continuing - 
—Limitation of action • x deliclu I
c. S. AU.i I A . S.) Verdict. | A- 
trespass by the municipal corporal 
structing and maintaining a drain iliroiigh 
plaintiff's land. The jury found th " 
been constructed in 188(1 “by virtu; 
streets commissioner's power of office." I’lnin- 
tiff, though aware of tlie existence at t ; - 
made no objection till 185Ml. when 'he land 
caved in. The eourt In-low held 1 A- 8 
Hep. 4011 that the jury had fourni 'eat th-* 
defendant had constructed I lie dra $*>' 1,s 
agent, and that the trespass. In-i a eon- 
tinning one, the action was not ban : I'.1 Illf 
limitai ion provided in the "Towns I m-nrijora- 
t iuu Act of 1805M for actions 
against towns. The judgment appealed in-ni 
(33 X. S. Hep. 4011. was affirmed I \ the >u-
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8ujJ.in.HtOD jo niuAx joj juiiAxu Hjqi apjsii ias 
UojsiAKl q.Hl.qi sjiaailf, aqj, pailHt|slls llaaq 
ion puq jiauojitidiu sj)uno.ia aqi iiiqj uosuaj 
aqi joj | uaddit aq) timssiiusip puu MoAa.xjns 
oqi Xq ajimu jiuoj oiiji u.xxo, oqi no puii‘ja.xo([ 
uj spuoj puu sjiuiq oqi uo luauissassu aij) 8lli 
-liuyuoj pju.xxu mi pauSjs puu jam '[.| y jtiiu 'll AX ,,'vpuvjouiatu axoqu ai|| l|)jAX auuUjiJOO 
•all ill Ji ., pjUAXU aqj uUjs oj flu,laatu paujliof 
|>it aij, in iiiasa.ul aq o| pani|.lap jiuu pajuatnqp 

aq juqj itiiipuujoiuaiii u pauâjs ',.j ;j qaiq.XA jo 
)ooj aq) |i! MoiUJjjq.Ul jiJllj) aqi '[I \- puu
'll AX 'M jiauUjs su ax laajja sji|| o| UllljillUJ 
-oiuaui \- uoisjAdJi jo uno,) aq) joj Jaliuiu 
u siiax sjiji Jiiqi iliq ‘jiajJU.x aq jqnoqs joajdljl 
sjJUil puu Sjiuoj juin ' spilUj aAljaadsaj aij) 
uo juauissassii aqi ‘jUa.l8 no) joii siiax jiassassii 
Min- q|iiq "ii .qjijM ‘)Hi|i p|eq 'jo)Uj)|qjB jaqjo 
ill! ''i| AX jim: juioj an]| II xxo) aqi j|o uaqui aq 

pjnoqs jhajs iq-lnoij) ‘‘sjojujijqji! aqi jo ouo 
‘VI ÎI mq ‘q.ioxx aqi A'q po)i|auoq aq pjno.xx 
j.iaoj| iim|i paaj8u ||i! oij.xx i*v '*qi .i.quin |»a 
lujoildu ajaxx 8jojuJijq.il! oajqj,—'paiyauaq .iq 

oi s i ! ax ja.xojj qajij.xx mi jauumu oqi joii ‘qjo.xx 
aq) jo pua jiuu 8u|UUl8aq oqi Xjjaads A'jiuajJ 

111 IIS pm pip l.toda.l àq I lltqi pun ! o|U4Uljl 
Xjiifuj un àq ‘|.»uj hi ’|qhoax sq.io.vx aij) su 
joaÔ< j in sjiuoj jo spuiq uo apmu aq jqnoqs 
ja.xaiiiq.xx uiaiiissassu ou inqi : noAjjap aq oj 
lyauaq Aim oj iiojl-iodojil Uj qfljij oo) q.mm 
su.xx j.i.xiq j u; sjiuoj |uiu sjiij uodn luanissas 
-su aqi inqi : qjo.vx pasodoad oqi jo )soj aq) 
jo uvd Aim joj joao(J u; spuoj jo sjoj oqi

880888 111 AljJOqillU prq JOAaAJllS I 
mq.1 jo jjaunoj '"11 JBqi xxaq

Xjjaads ton P!P IJOilaj aqi mqi : xx.q ,,, 
I.iodaj oqi uj jW|U)s sasodjnd aqi jo j j,M„. 
sji.iU| ai|| alfJliqa jo ssassli O) jaxxod pn, 
ms aqj joii Iiiuqiuq,) jo jj.iimo.) i.,

11!111 : j'o.xjos jiuu apuui uaaq |nii|
I uu |U IUI8S088U ‘suojiBDyjaail* *s 
.lado.id Oil inqi :a)li)U)s aqi Xq |i..11nI...i sU 
sqji.xx aqi Joj pauojljjad |0U puq 0„
o| Xjjadojd jo sjaiiAxo aqj jo A'lijofrui u )„,,, 
HpUliojB aq, uo -so s 'si * '!A !'l 1 r u ij.n1 
a.i sjqi uioJj pajuaddu ja.xo<| jo diqsuv | 

'jyaiiaq .loj su |soa aq, jo Mild joj 
l*uu Ja.xiq| uaawjaq jiuoj aiijj u.xxoj aip 
1***1! Ma.xoj | llj Mpllo.l pill! s|o| UjUJJaa |...ss.,ssu 
joXaxJlls aqj, 'Ja.xoj [ jo iljqsiixxoj, mnuu.f
• |*u aq, ojUj Ujn.ip aqi ailUjlllo.) oj u
* "ax )! jjuj niai.» y, ns ujujqo oj ,uqi jhijiioililn 
1! q.ijq.xx Xq ‘)JodaJ aq) jiajjaaJ pun qjoxx ...p 
Xq paiyauaq aq o| djqsu.xxo) aq) jo sjaXudanu 
aij) jo Xjjjofuiii u Aq pauîljs uaaq |>im| uoy

! I-"! aqi lltqi |iio )as .xxiq Xq aqj <iji|sUAxôj 
1 iiij» uj sjiiiiq jo a8uujujji jo .xxaiA u qij'w ..pimi 
•joXaxjiis i: jo suojluay;.lads puu ‘siiii|*l 'jjod 
-aj aqi uo jiajilllioj iimqjuq,) jo djqsiixxaj ,,i|, 
A’q jiasslid su.xx A\U| A'q u jay judjjjlllljv àiji ju 
sastiiqa afluujU.l|> ai|| .ia|ill,| | '/la/i/.u •■/ »/ui|i7 
—lltjliith.niiHtu liiiijitijiiii'-x.'i.hi.ii .m) *"»i/»/»,/

lll tlllKK.IHH j lllllll i ll IfllljJjplll II lljll.h,
I III) III Hill Hint/III III K.yjojj — JollJ.unt) In jjod
•if! — pin.ni) 9.11)30/3(7 — o0uuiuj(i hq

‘ jjxxx ‘ii)9ntiiiy Jo iliifHiuio,! w H.no/i//..(pi;'ij7 
fo il) il mi ill otl •niamssassii xxau 11 juin siiupl
wan jo uojiujudajd poB qoajo aqi , 
-uiijiuuxa qs.uj u liioqijAx luaj.iiyns suxx j.Miiig 
-ua aqi jo uodvj aq, juq) ‘iiiaiuBpnf jqus niu
-s.iaA.M '.lai|)jn,| /q<// ............ jo i‘iojj.iixlujd
sij 11 |s 11 Jin y iiio.ij iiijiij.i jiuu auop aq <"*i ijjo.u 
aq, asiiua o) iixxoiqi.H|ux,|'q jo jj.iuno.) aiy 
pazj.ioqinu q.-ssl 'i»\' judj.ijimiv' «»*|1 .1“ up.' 
s "1 '.ISS I "! luaiupiiaiuu aqj )Ul|, Mini lias 
-8|p ' i'. i ‘Suojis ' * i ;i -| |U(i r
JO UIIOJ ai|| JO luaithljilif oqi SiljiuJiyu '/*/,*//
: luauissassu aqi jo uo,, iotjojtl ujsnSny 
iiio.ij ja.xoaaj o, un;,an it it llj -ouop" siiax qjoxx 
oqi qaiq.xx 4a|iun jiasslid siiax .xxiq-Xq j.iijin 
-uu puli ‘luauissassu puu siioj,u.);i;.iads suiqil 
‘IJOilaj jaiiuoj sjij jjDtinoa oq, oj papi.isajil 
inq (jUAJOitij aqi ui pa8uiiq.) ion |>uq 11**11 
-jjiuo.i sij > M aiijiuuxi» iijiiflu joii pjp .Momaiid 
aq 1, 'ijoiIoj puu qaaj,> aqi aujuiuxa **1 ja.ui 
aij) |ia)aUJ)su; Ujli8n q.qq.xx a.ttOiqidqi!Zj|[.| 
jo jj-Mllioa aq, O) jiaiuasajil su.xx liojijiad i|>'.*jj 
I! pill! '|iO|iuaiiiu SIIAX lay aq, «is’Kl "I 'INsj 
‘l.i\- jVdj.qunjV '"Il .V ill'.' 's ‘aajoj Uj u.iiji 
ax 11 j aq, Xq jiaiiqiUuaiUoa “)oU Hll.xx Uoi|anj|s 
-qo jiqaifliJli uu jo jUAOUlaJ aq, |iiqi pimojï 
aqi uo ajMsu |as s|i.iiiAXjajjU su.xx q.ijq.xx 'ouoj* 
aq oj qjo.xx aq, nmzjjoqjnv .xxiq-.x'q u jiassml 
uaij, 11.>11110.) aqj, djqsu.xxo) qaua uj si**| a.xi 
-jaadsa.i aqi oj lyauaq jo uojj.iodo.ld puu |su,* 
aqi JU aiuiujisa. tut jiuu auop o, qju xx ai|, 
jo sa|Uiiijjsa jiuu suujd qij.xx j.iodaj u p.)ju<w 
"•nl oq.xx j.i.iiijUua uu Xq jiaujiuuxa qa.u * aq, 
puq jj.iimoD "aqj, ‘pajldiua "jj BUjUjofps 
•ujsiiSiiy jo ditjsiiAxiij, aqj jo puu ilji|siiAv*i 
juqj .1" aSuujUjj) aqj q.qqxx opij qaoj';) |*njy 
jo as.iiioa aq, oj suoi j.iu.ijsi|o jaqjo jiuu 
lUU|) u jo ju.xoiuaj aqj joj .liuijsu u.ttoiqioQ 
•u/.j|M JO Ij.iimoa aqj oj panj.isa.iil su.xx uo;i;jod 
>•' ISM "1 I .1.1 >1111)11.) Jo I-Hnlifi ;; >
N>| 111)111 pu.my iinn < j»o, WJJ '» ‘ml 
N»j' i ml I .ii ii ii/(■ iioi).nui>fi)o Jo joaouuji 
- - tliimiiufi 8J/.IOM /inli3iuniH.il;ii/ •yy

•(1ST ‘ jxxx pini)iii>JY 
•a futuj, Jo unoj' 'u|iuuu,) jo i-iiio,) aiiiojd
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for injury to his property, resulting from im
proper construction and want of repair of a 
drain made under said by law. The ground 
upon which said by law was attacked was 
that tile plaintiff had withdrawn from the 
petition and there were not sufficient names 
on it without him.—The trial judge held that 
plaintiff had not withdrawn from the peti
tion. and refused to quash the by-law. lie 
also liehl that plaintiff had failed to prove his 
allegations in the statement of claim on which 
bis right to damages was founded. The Di 
visional Court reversed the decision on the 
first ground, and held the by-law invalid. 
The Court of Appeal for Ontario (21 Ont. 
A|ip. It. .104 » restored the original judgment.

The Supreme Court of Canada affirmed the 
judgment upiiealed from and dismissed the 
appeal with costs, Gibson v. Township of 
Xorth I-it xl ho pi. xxiv., 7n7.

IMI. Drainage works 1111 proper const ruc- 
lion Soil lip vo 111 me tin' Acceptance of 
surplus jumis.

See Estoppel, 3.

H m ». lira ins Xi'iiligenri Itcpair- I'loOtl-
ing Inntlx — Itestoring romls Mandamus 
Da muges.

Sec DRAINAGE, 3.

101 Construction of drain — Action for 
damages — Hcference — Appeal from re
feree's report—Confirmation tip lapse of time.

See Practice. 127.

102. "The Drainage Act. ISH’,.'' .17 Viet, 
e. ôti [Dut. I—"Tin Ontario Drainage Act, 
ISM”—"The Municipal Drainagi Aid Art” 
Improvement of natural watercourses Arti
ficial watercourse* He ne fit Injuring /--/
Inlitp—Outlet liahililp — Assessment of wild

See DRAINAGE, 7.

103. Xegligenee Personal injuries —
Drains and sewers Municipal lialiilitp -
Officers and emplopecs of corporation.

See No. 07, ante.

104. Contract - Inter municipal drainage — 
Guarantee — Continuing lialiilitp — Damages.

See Drainage, 8.

0. Duties and Powers.

10,1. Special charter — Powers — Itailwag 
aid — Expropriation — Eight of wap — Ily
in w — 'i-'i «(• .}■) Viet. e. 1(1, «. ! (Que.)—Con
struction of statute.]—under 44 & 43 Viet, 
c. 40, s. 2 (Que. I, passed on a petition of the 
Quebec Central Railway Company, after no
tice, asking for an amendment of their 
charter, the Town of Lévis passed a by-law 
guaranteeing to pay to the Quebec Central 
Railway Company the whole cost of expropria
tion for the right of way for the extension of 
the railway to the deep water of the St. Law
rence River, over and above $30,000. Appel
lants, being ratepayers of Lévis, obtained an 
injunction to stay further proceedings on this

by-law, on the ground of illegality. The pro
viso in s. 2 of tlie Act, under which the . >a 
contended that the hy-iaw was authorized 

Provided that within 30 days from tin . 
lion of the present Act, the corporation of 
the Town of Lévis furnishes the said • n, 
puny with its valid guarantee and oblige, tmn 
to pay all excess over $30.000 of the i-.m ,,f 
expropriation for the right of way." It>
Act of incorporation of the Town of I w 
there is no power or authority in the eorp .i t 
lion to give such guarantee. The statut. II 
A: 4.1 Viet. c. 40 was passed 30th June, 1-.-I 
and the by-law forming the guarantee on ’.'Till
July following. Ilelil. reversing the ..............
appealed from 13 Dor. Q. It. 3221 ami iv
storing the judgment of the Superior < .... .
tO Q. L. R. 3,0.11, that the statute in qm- 
lion did not authorize the corporation 1 
pose burdens upon the municipality ii
were not authorized either by their A. m <,i 
incorporation or other special lej 
authority, and therefore the by-law wa- in
valid, and the injunction must be susia 1 
(Ritchie, C.J., dubitilnh). Quebec II > 
house Co. v. Town of Uris, xi., 000.

100. lip-law — Approval bp rah pan rs 
Consideration bp council.] — It would app.ir 
that upon the consideration of a by-law. ai'.r 
approval by ratepayers, a municipal cumi 
is not merely acting in a ministerial capacity 
but may refuse to sanction the by-law. not 
withstanding the favourable vote. Cmnnbi 
Atlantic Itp. Co. v. City of Ottawa, xii ii'u

107. Powers of council — Market bn hue 
Licenses Sale of meal - Quantity I 
and place.]—The Municipal Act of ISM.", 
.103, s.-s. .1, empowers the council of a mum 
finality to regulate the place and maimer of 
selling meat. suhji>et to restrictions in live 
next preceding sections. Section 407 amlmr- 
lees the sale after certain hours at plans 
.-1 lur 1 han 1 he market of any • 1 
which has been offered for sale in the n .1 rket. 
Held, affirming the judgment appealed from 
( 1.1 Ont. App. R. 7.11, Strong and Ta-. . 1 ■■ ■ 
J.l., dissenting, that by-law No. 020 of Hi. 
City of Ottawa requiring everybody off ring 
fresh meat for sale in the city to take mit a 
license, and providing that no meat should I»1 
sold in any place except the stalls of the dif
ferent city markets, was a valid by law and 
within the power of the city council t.- p-i- 
Held, per Strong and Taschereau. JJ that 
those portions of the by-law fixing tie pin v* 
at which fresh meat should lie sold and pm 
hibiting its sale elsewhere, are ultra - 
the city council under the said section of tin
Municipal Act, 1883. O'Meara 1 
Ottawa, xiv., 742.

108. Powers — Purchase of fire appiiratm 
— Desolation of council — Conti" ■ umly 
seal — Itg-law Executory contrai l I « 
forcement -- It. S. O. (78871 c. IS) )'» !

Violer s. 480 of the Ontario Muni, i I -Vt. 
empowering municipal councils to pnrclia-' 
lire apparatus, the defendant's com..il I"
resolution authorised the fire and «
mit tee to ascertain the price of a lit......
and on the committee's report venu..... "dine
the purchase, a Contract was entered into un
der the corporate seal for the construction «■ 
an engine and hose by the company. N" by
law was passed authorizing or sanctioning th# 
contract, the engine was built, placed in tl* 
town hull, a committee appointed to engage
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experts to test it, the test made and the ex
perts reported favourably, hut the council 
afterwards passed a resolution that all nego
tiations in reference to the purchase he
dropped anu me company not men to remove 
the engine. Action was brought for the con
tract price of the engine and hose. The trial 
judge found that the engine had answered 
the lest and fulfilled the requirements of the 
■outrnct. hut held that the contract could not 
la-enforced for want of a by-law. This judg
ment was affirmed <-<» O. It. 411 : 11» Ont. 
App. It. 471. Held, affirming judgment appealed 
from. (1 wynne, .1., dissenting, that the engine 
not having been accepted by the corporation 
the contract was not executed ; that s. 282 of 
ilie Municipal Act requires all powers of the 
"iporntlon to he exercised by by-law unless 
it her wise expressly authorized or provided: 
that the authority to purchase fire apparatus 
i- expressly given to municipal corporations 
Iiv ilie Act and is a power to he exercised by 
hy law under said section, and the contract be
ing executory the want of a hv law was i 
bar in the action. liernnrtlin v. Xortli Ihiffer- 
I» I 11» (’an. S. ('. It. .ÏS1 i distinguished. 
/Mi/, per <1 wynne, ,1. That the powers to lie 
•■V rrsed hy bylaw are only legislative 
imwers and a contract such as that in ques
tion in this case could lie enforced without 
,i bylaw. Wat trous i'.ntjine Works Co. v. 
Town of Cahnrrston. xxi.. 0011.

UHt. Ontario Munifiyal Iet County ami 
11 --/•/- ' II idfh sti i -----

I'n sluts. I—Hy U. S. O. |1SS7| c. 1S4, s. 
•VI'J. tlic council of any county has “ exclus
ive jurisdiction over all bridges crossing 
sireatn-. or rivers over UNI feet in width with

II the limits of any incorporated village in 
’ll'' comity and connecting any main highway 
i'iuliiig through the county." and by s. 334. 
the enmity council is obliged to erect and 
maintiiiii bridges on rivers and streams of said 
wiilib tin rivers or streams Uni feet or less
III width the bridges are under the jurisdiction 
"f ilie respective municipalities through which 
!" '"'•.mis flow. Iltltl, reversing the decision
i l-ml-'-l from CJU Ont. App. U. 1 i. that the 

«i'ltli -if a river at the level attained aftei 
heavy rain, anil freshets each year, should lie 
';,hen ini,» consideration in determining tin 
;'biliiy under the Act ; the width at ordinary 

• '-h water mark is not the test of such lia 
!ll|ll> • illutit of Xnr llainhury v. Count y of 
II alrrlno, xxii., 21 Mi.

the City of Vancouver, 41» Viet. c. 32, s. 213
111. ('. », vests in the city all streets, high
ways. Am., and in 1S!»2 the city began the 
construction of works extending from the 
foot of (lore Avenue with the avowed object 
of crossing the railway track at a level and 
obtaining access to the harbour at deep water. 
On application by the railway company for 
an injunction to restrain the city corporation 
from proceeding with their work of construc
tion. and crossing the railway : Iltltl, ntlirm-
jng the judgli.....I appealed from l 2 II. < Hep.
31 Mli. that as the foreshore forms part of the 
land required by the railway company, as 
shewn im the plan deposited in the office of 
the Minister of Railways, the jus yublieum 
to get access to and from the water at the 
foot of Core Avenue is subordinate to the 
rights given to the railway company by the 
Itnminion statute (41 Viet. <. 1. s. 18 a t. on 
the sa ill foreshore, and therefore the injunc
tion was properly granted. City of \aneounr 
v. Canadian Caeifie Ity. Co., xxili., 1.

Ill- Muster ami serrant Hiring of yerson- 
ill sir rites Iyyointment of offiet is Sam
main dismissal without nohei llifferenei in 
English anti I'reneh r< is ions of Montrttil City 
ehurter — ’* .1 iliserition ” " I / iileasure.” \

The charter of Montreal. ISSU (.vj Viet. .. 71» 
Mine. I. s. 7!» i gives power to the city council 
to appoint mill remove such officers as it may 
deem necessary to carry into execution the 
powers vested in it by the charter, the French 
version of the Act staling that such powers 
may lie exercised "« sa disertHon," while the 
Knglish version has the words "at its ylt lis
ait. " llthl. affirming the judgment apisniled 
from l <j. It. »> (j. 15. 177 •. that not xvit list and 
ing the apparent difference between the two 
versions of the statute, it must be interpreted 
as one and the same enactment and the city 
council was thereby given full and unlimited 
power, in cases where the engagement has 
been made indefinitely as to duration, to re
move officers summarily and without previous 
notice, upon payment only of the amount of 
salary accrued to such officer up to the dale 
of such dismissal. Ilaris v. Cita of Montreal, 
xxvii., 031».

112. Int/niry as to inunieiyal affairs — 
County Court jntlyt lutlieial f mutions 
Inferior tribunal If. S. O. ( ISS", i , /s',
s. *77.

See l'millllimnx, 1.

Un I aneourtr City eliartrr - Itiylit to 
'ih ml shuts to dull wattr Crossing of 

lus yu hl ira in Imylietl e.rtine-
ha statute Injunetion Coin i s of 

1 "" ratifie If y Co. to take and list fan
■ I Hv II Viet. e. I. s. 18 I I». I. the (’an 

"bm I Vi ih, R y. Co. " have the right to take. 
I|''' ‘"'I hold the beach and land below hitrli- 
":,ll‘r h i'k. in nny stream, lake, navigable 
''ll,v|‘. - 1 ->r sea, in so far as the same -ball 
" V'1"'1 hi the Crown, and shall not be 

1 '' in" ! >' ifie Crown, to such extent as 
‘1:1,1 i'" i''I aired by the company for its rail

' " ' l"‘r works as shall I...... vldbited by
a.1111111 ' 1 I'Jila thereof deposited in the office 

I ' 'I "i'ter of Railways." lly the Act 
I"1 2"; ■‘‘ilianient of Canada. ."Ml & 31 Viet. 
I 1 'l!1, 33, the location of the com-
I j''"!' ' "f railway between I’ort Moody

■ a'"1 th,. i -,x ,,f Westminster, including the 
I i -T' v Hurrard Inlet, at the foot of 
I hT Vancouver City, was ratified
I 1 '""h: ' d. The Act of incorporation of

113. f.itt nsiny- Ifiyulatiny traders I at- 
ill it y of eit y liy-law.

See No. 48, ante,

11 1. lit nnir of struts let acrumulatiiig 
on sidewalk Xt yliyenee.

See No. 142. infra.

113. stalutabli tint y l.im of strut ttb- 
struetion of show-window 1/isfeasanet.

See No. 171. infra.

H». KXI'HOVHI ATION.

1li!. Slrett railway liy-law — Agreement 
Xolire Munieiyal ownershiy - \rbitra

tion.\ The (juels'c Street Railway Company 
were authorized under a by law of the City of 
Quebec and an agreement in pursuance there
of to construct and operate in streets of the
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city a street railway for 10 years, but it was 
also provided that at the expiration of 20 
years ( from Oth February, 1800) the cor
poration might, after six months’ notice to 
the company, to be given within the twelve 
months immediately preceding the expiration 
of the 20 years, assume the ownership of the 
railway upon payment of its value, to be de
termined by arbitration, plus ton per cent. 
Held, reversing the judgment appealed from 
<13 y. L. It. 205), Fournier, J., dissenting, 
that the company was entitled to a full six 
months' notice prior to Oth February, 1883, 
to be given within the twelve ^months 
preceding the Oth February, 1885, and 
tlicrcioro a nonce given in November, 
1884, to the company that the corporation 
would take possession of the railway in <» 
months thereafter was bad.—Per Strong and 
Henry, JJ. That the court had no power to 
appoint nn arbitrator or valuator to make the 
valuation provided for by the agreement after 
the refusal by the company to appoint their 
arbitrator. Fournier, .1., contra. (Jut lieu 
Street tty. Co. v. City of (Juebee, XV., I«i4.

117. Abandonment of expropriation — In
terference with proprietary rights - Serti 
tude—Public nullity—Arts. J ini. 407, So 7, / 0.1.1 
V. C. Eminent domain.) Where, under au 
thority of a statute authorizing the extension 
of a street, a servitude for public utility woe 
established on private land which was not ex 
preprinted and the extension was subsequently 
abandoned, the owner of the land was not, in 
the absence of any statutory authority there
for. entitled to damages for loss of proprietary 
rights while the servitude existed. Perrault 
v. (Jau I hit r et al. 12S fan. 8. C. It. 241) re 
ferred to. The Chief Justice dissented. Hoi 
lester v. City of Montreal, xxix., 402.

118. II 'idening stin t lllcyal detention of 
lands — Arbitrary abandonment of expropria
tion proceedings- —Damages—Coats. |- Where 
tin- owner of land has been illegally dispos
sessed. lie is entitled to have it returned to 
him in as good condition as when it was taken 
and in the same state and also to damages 
equal to the rents, issues and profits thereof 
during the period of illegal detention. (Q. It. 
8 tj. It. 534, affirmed.) City oi Montreal v. 
Hoyau, xxxi., 1.

118a. Expropriation of lands Damages for 
use of rifle raiigt Mode of assessment—Con
sulting ruination rolls Present Uses — Pro
spect ire ralue Evidence.

See No. 10a, ante.
Sec Kxprovriation or Lands, 8-20.

11. Liiif.l.

110. Malice — Libellons resolution—Sum
mary dismissal of municipal official. | A re
solution by which a municipal council sum
marily dismissed an official without any previ
ous notice recited that he had committed a 
serious fault by making unfounded charges 
against his assistant : that lie was charged 
with negligence towards his committee; that 
he, without cause, refused to recognize his 
assistant, and by his conduct tended to render 
the administration of hi< department ineffi
cient. No malicious motive woe shewn to 
have actuated the council in passing the re
solution. Held, that there was nothing in

89*

the resolution of u nature to injure the „• 
ftciml character or reputation of the 
so dismissed.—Judgment appealed from iy 
It. t> y. B. 177) affirmed. Davis v. City 
Montreal, xxvii., 539.

12. Liquor Laws.

120. Canada Temperance Act — .!/•<./
lion of fines—Incorporated town—-St pat a-. . 
from county for municipal purposes. | I',
der of the (iovernor-tleiieral-in-t'ouiieiI. '.'Pn 
September, 1880, it is provided that “ all l 
penalties or forfeitures recovered or >m 
under the Canada Temperance Act, 1*7k 
amendments thereto, within any city or > ■. i 
or any incorporated town separated for n
ci pal purposes from the county . . -liai
Ik* paid to the treasurer of the city, im ■ i hu
nted town or county," &<■. Held, rover- — ■
decision appealed from 132 N. B. Ilep 
King, J., dissenting, that to come with n tin 
terms of this order an incorporated town am 
not be separated from the county for a;: 
poses ; it includes any town having iimiu. i|ui 
self-government even though it contribute- t 
the expense of keeping up certain instil o < - 
in the county. Town of St. Stephen \ ' 
of Charlotte, xxiv., 321».

121. Liquor laws - Action — Disert lion 
of iu'iuIhis <<t council Refused L 
certificate — Liability of corporation.] In ;r 
action against a municipal corporation : 
damages claimed on account of the ecu
tin* municipality having, as alleged, üIclmI!' 
refused to confirm a certificate to enable 
plaintiff to obtain a license for the -uV 
liquor in his hotel : Held, affirming the .jo !, 
ment appealed from (Q. It. 8 y. IS 27* 
ilial the municipal council had a di>cMi-' 
under the provisions of the “ yueb- Lie 
Law," It. S. y. art. 839, to I»- - xm 
the matter of the confirmation of -m il ,• 
tifienles for the exercise of which m> "i. 
could lie. and. further, that even if lie- u-: 
hers of the council had acted ninlieic -!> 
refusing to confirm the certifie ate 
not In- on that account any right >i ^ 
for damages against the corporation. H<' 
v. Township of Slanslvad, xxix., 73ti.

122. Legislative jurisdiction <’ <
Sali "/ I1<111<<I S 10 Viet, c 1 ■

II. V. .1. let ( ) s. HI .IS l <
t (Juc.)—)l lie/, c. J (Que.)—Il y Ian 

Sec Liquor Laws, 3.

I'.’.",. Sah <<i liquor Local op
Viet. e. Mi, s. IS (O.l ôj l ief. «■ «»•
Powers of local Legislature.

Sec Constitutional Law. 45

And see Liquor Laws, 13-2i

13. Local Improvements

124. Sperial tax — Ex post fn< < I"'1' 
tion — Warrantg.]—Assessment - _",_
made by the City of Montreal ui 1 A 
28 Viet, e 00 and 20 & 30 Viet TA. «h 
portioning the cost of certain \»< d in»pr°T*. 
ments on lands benefited therein l,|"‘ " 
the rolls was set aside ns null ami the 
was lost. The corporation ohm •••<1 I10"' 
from the Legislature by two spcul A’,s r
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make new rolls, but in the meantime the pro
perty in question hud been sold and conveyed 
by a deed with warranty containing a declara
tion that nil taxes, both special and general, 
lmd been paid. New rolls were subsequently 
made assessing the lands for the same ini 
provcments and the purchaser paid the taxes 
and brought action against the vendor to re
cover the amounts so paid. Held. affirming 
the judgment appealed from (20 It. L. 4Ô2), 
QWynne, J., dissenting, that as two taxes 
could not both exist for the same purpose at 
the same time, and the rolls made after the 
sale were therefore the only rolls in force, no 
taxes for the local improvements hud been 
legally imposed till after the vendor had he- 

e ow ner of the lands, and that the war
ranty and declaration by the vendor did not 
oblige her to reimburse the purchaser for the 
payment of the special taxes apportioned 
against the lands subsequent to the sale. 
Ham/ne I illc Marie v. Mo ni mm, xxv., 281).

12ô. He pair of ut reel h — Pavements — As
sessment of owner» —— Double taxation - 2) 
l id. c. -I!) (.V. »S.)—5,1 Vic/, c. HO, *. 1) (N. 
•x’.lj It y W Viet. c. tM). s. 14 (X. S.i, the 
City of Halifax was authorized to borrow 
money for puxing sidewalks with concrete or 
other permanent material, one-half the cost to 
be a charge against the owners of the respec
tai- pnqiertivs in front of which the work 
shunI<1 be done and to be a tirsl lien on such 
properties. A concrete sidewalk was laid un
der authority of this statute, in front of L.'s 
property, and he refused to pay half the cost 
mi the ground that his predecessor in title had, 
in IN 17. under 24 Viet. c. 21), furnished mate
rial to construct a brick sidewalk in front of 

property and i hat it would be 1 ipos- 
ing n double tax on the property if he bail to 
fl.i> for the concrete walk as well. Held, re- 
vi-rsing the judgment appealed from (2N N. 
S. Hep. 2081, that there was nothing dubious 
or uncertain in the Act under which the con- 
-ri'ie sub-walk was laid: that it authorized no 
exception in favour of property owners who 
hail contributed to the cost of sidewalks laid 
under the Act of 1801 : and that to be cubed 
upon to pay halt" the cost of a concrete side 
’ k in INUl would not be paying twice for 
tin- same thing because in 1807 the property 
bad ' "tributeil bricks to construct a sidewalk 
v-bu ll, in ISSU, bail become worn out, useless 
and dangerous. City of Halifax v. Litligow,

120. It// law — Assessment—Loral improve- 
- \greement with oiniera Construction 

"f » h >ia Henefit of lands. \ An agreement 
v ....... by tin- City of Toronto with a rail
way ' "iiipany and other property owners for 
tin- i ni!-iruction of a subway under the rail 
' '> !■ i ks onlcred by the Railway I'otnmittee 
"I " Privy Council, the cost to be appor- 
timi' ! between the parties to the agreement. 
I" '"line,-linn with the work a roadway bad 
]!' 1 "b-, running east of King street to the
bin ' -a' iIn- subway, tin- street lining lowered 
111 '"' i "f the company's lands, which were to 
s"" " i ut off from frontages abutting on
Ml'" - before : a retaining wall was also 
1,11 - e-sary. By the agreement the com-
!'!" dolled all claims to damages for in-
jnn in n * lands by const ruction of the works, 
lb- '• ii\ passed a by-law assessing on the 
cm !m \ 'n< portion of the cost of the road- 
wav :k a local improvement, the greater part 
«if il- i'i"pi-rty so assessed being on the ap- 
pr<>:i. 1, |„ III,, subway. Held, that to the ex

tent to which the lands of the company were 
cut off from the portions thereof abutting on 
the street, as before the work, was an injury 
and not a benefit to suck lands and 
therefore not within the clauses of the 
Municipal Act as to local improvements: 
that as to the length of the retaining wall 
the work was necessary for the construction 
of the subway, and not assessable; and 
that the greater part of the work, whether or 
not absolutely necessary for the construction 
of the subway, was done by the corpora
tion under the advice of its engineer as the 
best mode of constructing a public work in 
the interest of the public, and not ns a local 
improvement. Held, further, that as the by
law bad to lie quashed as to three-fourths of 
the work affected, it could not be maintained 
as to tin- residue which might have been as
sessable as a local improvement If it bad not 
been coupled with work not so assessable. 
Notice to a properly owner of assessment for 
local improvements under s. f.22 of the Muni
cipal Act cannot be proved by an affidavit that 
a notice in the usual form was mailed to the 
owner; the court must, upon view of the in. 
lice itself, decide whether or not it complied 
with the requirements of the Act. Judgment 
appealed from l2.'t Out. App. It. 2T»0) af
firmed. City of Toronto v. Canadian Pacific 
Ity. Co., xxvi., 1182.

127. Appeal Jurisdiction Expropriation
of lands- Assessment* - l.oeal improvements 

-Future right* -Title to lands ami tenements 
If. S. C. c. /./.7. x. .'.9(61; :,r, Viet. e. ;>.«#. 

•<• / I D.) | A by law was passed for the 
widening of a portion of a street up to a 
homologated line and the necessary expropri
ations. Assessments for the expropriations 
for certain years having been made whereby 
proprietors of a part of the street were re
lieved from contributing any proportion to the 
cost, thereby increasing the burden of assess
ment on tin* properties actually assessed, the 
owners of these properties sought to set aside 
the assessments. The Queen's Bench affirmed 
a judgment dismissing the action. Held, that 
as the effect of the judgment sought to be ap
pealed from would be to increase the burden 
of assessment not only for the expropriations 
then made, but also for expropriation# which 
would have to lie made in the future, the judg
ment was one from which an appeal would lie, 
the matter in controversy coming within the 
meaning of the words "and other matters or 
things where the rights in future might be 
bound," contained in s.-s. (6i, of s. 29 Su
preme ami Kxchcquer Courts Act. as amended 
by_.Hl Vie!, c. 29. s. 1. (See tj. K. «I Q. B. 
107.1 Stevenson v. City of Montreal, xxvii., 
187.

128. Expropriation — Widening streets - 
; Excessive valuation — Assessment - Setting 

aside roll--5» Viet. c. '!>. *. 2>N (Q.t I Land 
forming part of lot No .‘12 was benefited by 

I the widening of St. Nicholas street in Mon 
trenl. on which it fronted. The expropriation 
commissioners, in error, supposed that the 

J whole loi ,T2 (including the river front in rear 
. owned by another person), was liable in he 

charged for the Improvement, and placed it on 
the assessment roll providing for the expense 
of enlarging the street, basing the amount 

i charged against it upon the valuation of the 
whole lot. Afterwards, becoming aware of 
their mistake, instead of preparing a new roll 
to equalize the assessments on the lands bene
fited. they imposed the whole sum thus as-
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sessed upon the part of lot 32 fronting on 8t. 
Nieholas street, and, in order to make it hear 
such an assessment, gave it an excessive valua
tion. The Queen's Bench reversed the 8upe-
rior Court, and held, that ........ xpropriation
commissioners had proceeded illegally in mak
ing the assessment, thereby causing grave in
justice to the owner of the land in question, 
and annulled and set aside the assessment 
roll. — On appeal to the Supreme Court of 
Canada, after hearing counsel for the appel
lant. and without calling upon counsel for the 
respondent, the court dismissed the appeal, 
ami affirmed the judgment appealed from (Q. 
It. 7 Q. B. 214. i City of Montreal v. Itam- 
say. xxix., 208.

120. . Issessnient Montrent hurliour iin-
proremenls M ideniny street»—Construction 
"I ntatuti 77 lie/. < .77 it,>io.i .7.' IK/, 
e. Hi. s. /.HI (Vue. I | A by-law passed in 18X0 
under the Quebec statute. 52 Viet. c. 70. s. 
l.’tO, provided for a special loan in aid of the 
Montreal harbour improvements, and appro
priated $1113.750 thereof for the construction 
of a tunnel with approaches, as shewn on a 
plan annexed, from Craig street, in a line 
with Beaudry street, to the tunnel, passing by 
the side of W.’s land, and subsequently a re
solution was passed to open, alongside the 
open-cut approach, a high level roadway, to 
give communication from Craig street to Notre 
1 lame street, on the surface of the ground. 
These works constituted, in fact, an extension 
of Beaudry street, from the line of Craig 
street. 77 feet in width, of which 42 feet con
stituted an open-cut approach to the tunnel 
and the remainder, the high level roadway, as 
shewn on the plans, this prolongation being 
42 feet wider than Beaudry street. The reso
lution provided that a portion of the expense 
should be paid by the parties interested and 
benefited as for local improvements made by 
the " widening " of Beaudry street. Cpon 
proceedings to quash the assessment, the Su- 
lierior Court held that it was authorized and 
legalized as an "existing roll." by the Act 57 
Viet. v. 57. s 1 (Que. I. and this judgment 
was affirmed by the Court of Review. Held. 
reversing the derision ->i both courts below, 
that notwithstanding the reference therein to 
“existing rolls." the application of the latter 
Act should be restricted to the cost of the 
“ widening " only of the streets therein named 
in cases where there were, at the time of its 
enactment, existing rolls prepared by the com
missioners fixing the limits for that purpose, 
and these words could not bave I be effect of 
extending the nature and character of such 
works so as to include works manifestly form
ing part of the harbour improvement scheme 
and chargeable against the special loan. 
While v. City of Montrent, xxix.. 1177.

130. Expropriation Assessment I, oca I im- 
prornnent Hatiny in proportion to benefit— 
Tririal objections first taken in appeal à.! 
Viet. e. HI. ss. PHI. H.I. i'/.i II,lue. i 7) l iet. 
e. 78. ». ! (Qi/c. i .i.7 ,1 56 Viet. e. jH. ». 21 
( Que. i 77 I iet. e. 77 HJue. I I Where a 
statute for the widening of a street directs 
that part of the cost shall he paid by the 
owners of properly bordering on the street, 
the apportionment of the tax should lie made 
upon a consideration of the enhancement in 
value accruing to such properties respectively 
and the rate levied in proportion to the spe
cial benefit each parcel has derived from the 
local improvement. -Where an assessment roll 
covering over half a million dollars has been

89ti
duly confirmed without objection on the pa. 
of a ratepayer that his property has been i.... 
highly assessed by a comparatively tru d 
amount, lie cannot Is- permitted afterwards i 
urge that objection before the courts upon ; n 
application to have the assessment roll 
aside, lodgment appealed from (Q. It. it u 
B. 1421 reversed: judgment of the Sup*: . 
Court ( Q. It. 15 S. C. 431 restored ; <Swyi.ii- 
J„ dissenting. City of Montreal V. Itclami.

131. Montreal City charter Local ini 
proponents— Expropriation for triih 
street—Action for indemnity—72 Viet. . 
(Vue. )—.*,} Viet. e. 78 (Qi/r.l—If) Viet. .
( Que. i Assessment of dainayc».] \\ 
the City of Montreal, under the provisos 
52 Viet. e. 7!t. s. 213, look possession of l.n .1 
for street widening, in October, 18115. in-. 
agreement with the owner, the fact tlini 
price to be paid remained subject .......... in
fixed by commissioners to lie appointed under 
the statute was not inconsistent with i!,. 
validity of the cession of the land so elf.-.'. ; 
and, notwithstanding the subsequent air * 
ment of the statute in llmunlier of tliat 
by Vh i c. I'.I. a. IT. the city wan b 
within a reasonable time, to apply to i 
court for the appointment of commission, i■» 
to ii\ ihe .1 mount of ilie Indemnity i.> Is 
to levy assessments therefor and to pa.\ ■ i 
the same to the owner, and. having failed 
do so. the owner had a right of action < 
cover indemnity for his land so taken. II - 
V. City of Montreal (31 Can. S. C. lî. I 
tfngnished. The assessment of datmu:. e 
taking the average of estimates of the mi 
nesses examined is wrong in principle. <: ./
Trunk Ry. Co. \. < Ou pa! r_’s Can. S ' U 
5311 followed. Fair man v. City of Mom

132. Local improrements - 37 Viet
». I!U t Que. I .Votier I'aynii nt of - a!at 
assessment Error of lair Condietio .
- I‘roof I'ron tape lax Urpétition d> /'■ d« 
—Error of lair Onus probandi tjmi-
roll. | I’nder 37 Viet. <•. 51. s. 102. lli....... .
cil of the City of Montreal, by res. dut ion. 
adopted a report recommending the eon-inn 
lion of permanent sidewalks, with e<iimates
indicating the quality and approximai........
of the work The city, in 1877, Caused tlo- 
sidewalks to be made, and assessed the . .>-t 
according to frontage upon the proprietors mi 
each side of tlie streets, ami a statemein I» 
deposited with the treasurer for collect!.a l> 
an owner of real estate on these stre. dnl 
not object to the construction of the inu -id.- 
walk. On the 3rd Iteeemlier. 1877. a f. i - 
after receiving a notice to pay within n,«ii 
days certain sums, in default whereof • \.*»-n 
t ion would issue, she paid, without 
$1»4(5.25 : on the 211th Octols-r. 187s. '
a furl her sum of .$438.1 il I, and on i i 1 Bb 
November. 1878, without notice, paid s. ■ 
account of 1877 assessment. She aft* or.N 
sued the city, to recover the said suin' ■ I’jiid 
in error, believing the said assessment valid. 
Held, a dinning the judgment of tin- . • I-
low. Henry and (1 xvynne. .1.1,. dissent i<
B. had failed, both in her allegnt
proof, to make out a case for the ........ ... »i
the assessment paid, either as a voluni i v iwy 
ment in ignorance of its illegality • r -1' 11 
constrained payment of an illegal tax, and that 
mere irregularities in the mode of pr..■••«ling 
to the assessment, although they nikM in 11 
proper proceeding. have entitled the ratepayrr*
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to lmve had the assessment quashed, did not 
now entitle her to recover the amount hack 
as a payment of a void assessment illegally 
extorted. 2. That the city council, in laying 
pavements in parts of the city only, the cost 
of which was to he paid by assessment accord
ing to the frontage of the respective properties, 
and not in proportion to the cost of the part 
laid opposite each property, were acting within 
the scope of the power Conferred upon them 
by 37 Viet. c. 51, s. 11)2. 3. That the objec
tion founded on the invalidity of the assess
ment for want of notice, not having been a I 
leged nor relied on at the trial of the case, 
was irrelevant on this apical. Bain v. City 
of Montreal, viii., 252.

133. By-law Itoad repaint—Charge affect
ing future right»—Jurisdiction.

Bee Appeal, 43.
134. Aolice uf assessment fur local improve

ment— Variation uf term» by by-lau>—Quash
ing by-law.

See No. 43, ante.
135. Uighway — Private way — Widening 

itnets—Special assessments—lies judicata.
Bee Kes Judicata, 13.

13(5. By-law—Widening streets—Expropri
ation—Title to lands.

Bee Appeal, 75.

137. Construction uf sidewalk—Trespass— 
Action en bornage—Petitory action—Amend
ment of pit tidings- Practice — Ceasing litiga
tion—It. S. C. c. 135, s. U5.

Bee Action, 171.

14. Monopoly.
VIS. Construction of statute—By-law—Ex

clusive right —Statute confirming Extension 
of privilege—-J5 Viet. c. 79, •». 5 (Que.)—C. 
8. r. c. 65.]—In 1881 the City of St. Hya
cinthe. by by-law, granted to a company in
corporated under a general Act ( C. S. C. c. 
65), the exclusive privilege for 25 years of 
manufacturing and selling gas in said city, 
and in 1882 said company obtained a special 
Act of incorporation (45 Viet. c. 70 Que.), 
s. 5 of which provided that “ all the powers 
and privileges conferred upon the said com
pany. as organized under the said general 
Act. cither by the terms of the Act itself or 
by resolution, by-law or agreement of the said 
City of St. Hyacinthe, are hereby reaffirmed 
and confirmed to the company as incorporated 
under the present Act. including their right 
to break up, &c , the streets . . . and in
addition it shall be lawful for the company, 
in substitution for gas or in connection there
with. or in addition thereto, to manufacture, 
use and sell electric, galvanic or other artifi
cial light, and to manufacture, store and sell 
lieu! mid motive power derived either from gas 
"t; otherwise, and to convey the same by 
Pipes or wires, with the same privilege, and 

t to the same liabilities, as are np- 
V'"':iUe to the manufacture, use and disposal 
■a iPuminating gas under the provisions of 
this A.-t.” Held, affirming the decision np- 
PWled from, that the above section did not 
give the company the exclusive right for 25 
yenrs t<> manufacture and sell electric light : 
that tin1 right to make and sell electric light 

8. c. u.—29

i with the same privilege as was applicable to 
gas did not confer such monopoly, but gave a 
new privilege as to electricity entirely uncon
nected with the former purposes of the com
pany : and that the word “ privilege " there 

I used could lx* referred to the right to break up 
streets and should not, therefore. It construed 
to mean the exclusive privilege claimed, lit Id. 
also, that it was u private Act notwithstand
ing it contained a clause declaring it to be a 
public Act, and the city was not a party nor 

. had it in any way assented to it; and that, in 
! construing the Act, the court would treat it as 

a contract between the promoters and the legis
lature and apply the maxim verba fortius acci- 
piunter contra proferentem especially where 
exorbitant powers are conferred. Compagnie 
pour l'Eclairage au (la: de St. Ilyas-intht v. 
Compagnie d>s Pouvoirs IIydruuliguts tic St. 
Hyacinthe, xxv., 1(58.

15. Negligence.
135). Highway Level crossing Xtgli-

gence. |—It is not actionable negligence on the 
part of a municipal corporation to construct 
n sidewalk, crossing at a level of four inches 
above the grade of the street. (1 O. It. 2<5 
reversed ; Strong and Fournier. .1.1., dissent
ing.) City of London v. (Joldsmilli, xvi., 231.

140. Duty to light streets — Xegligence —
Obstruction on sidewalk — Position of hy
drant. | !.. walking on the sidewalk at night
in the darkness fell over a hydrant and was 
injured. In an action for damages it was 
shewn that there was 7 or 8 feet between the 
hydrant and the inner line of the sidewalk, 
a d that !.. vas aware of the position of the 
hydrant and accustomed to walk on said 
street. The statutes do not oblige the coun
cil to light the streets but authorize contracts 
for that purpose. At that time the city was 
lighted by electricity by a contractor The 
evidence shewed that it was not possible to 
prevent a single lamp or a hatch of lamps 
going out at times. II, Id. reversing the judg 
ment appealed from (24 X. S. Hep. It. Strong 
and Taschereau, .1.1,. dissenting, that the city 
was not under any statutory duty to light the 
streets, that the relation between it and the 
contractor was not that of master and servant, 
nor of principal and agent, but that of em
ployer and independent contractor, and the 
corporation was not liable for negligence in 
the performance of the service; that neither 
the position of the hydrant nor the dickering 
and going out of lights was, in itself, evidence 
of negligence in the corporation and that L. 
could have avoided tin* accident by the exer
cise of reasonable care. City of Halifax v. 
Lordly, xx., 505.

141. Highways—Control over streets—He-
pair of sidewalk Xegligence X at ice of ac
tion—Pleading ,11 Vu/, c. Il (V. B.) 25
Viet. e. It; (V. B I | The Act 34 Viet e. 11 
(N. It.) gave a town council exclusive man
agement and control over the streets, and re
pairing the same, and by s. 84 the provisions 
of 25 Vi< t. C. 10 and amending Acts, relating 
to highways, applied to said town and the 
powers, rights, and immunities vested In com
missioners of roads declared to lie vested In 
the council. No action could be brought against 
a commissioner of roads unless within three 
months after the net committed, and on 
one month’s previous notice in writing.—
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An action was brought by C. for injuries 
sustained by stepping on a rotien plank 
on a sidewalk and breaking his leg. More 
than a month before action plaintiff's solicitor 
wrote to the council notifying them of the in
juries to plaintiff, and his intention to claim 
damages, and that the notice was given sc 
ilui inquiry might Ih- made and such damages 
paid. Except this no notice of action was 
given, but want of notice was not pleaded, 
The jury found that the plank was within the 
line of the street, and that the council had 
invited the public to use the sidewalk. Ildd, 
nHirming the judgment appealed from (lib X. 
It. Ilep. ail ; 30 X. It Hep. «tit. Strong, J., 
dissenting, that the city was liable to ('. for 
the injuries so sustained. Her ltitchie, C.J., 
and Strong, ,1., that the letter was not a suffi- 
cient notice of action under the statute.—Her 
ltitchie, C.,1. If notice of action was neces
sary, the want of it could not be relied on as 
a defence without being pleaded.—/Vr Tas
chereau, UWynne and l’ntterson. .1.1. .Notice 
was not necessary; the liability did not de
pend on ad Viet. c. 11, s. M4. but on the duty 
imposed to keep the streets in repair, and that 
the only privilege or immunity of commission
ers of roads was exemption from the perform- 
.aiice of statute labour.—Her Strong, ,1. One 
.of the " immunities ” vested in the council, 
was exemption from action without prior no
tin'. and, no notice having been given, C. 
could not recover. City of tit. John v. Vhris-

14'J. Negligence—He pa ir of street — .-lccw- 
mutation of iee — Defective sidewalk.] — 1*. 
brought an action for damages against the 
corporation of the Town of ('., for injuries 
sustained by falling on a sidewalk where ice 
had formed and been allowed to remain for a 
length of time. Held, allirming the judgment 
appealed from (-1 Ont. App. it. 279), 
41 wynne, ,1., dissenting, that as the evidence 
at the trial of the action shewed that the side
walk. either from improper construction or 
from age and long use had sunk down so as 
to allow water to accumulate upon it, whereby 
the ice causing the accident was formed, the 
corporation was liable. Held, per Tasche
reau. .1.. allowing the ice to form and remain 
on the street was a breach of the statutory 
duty to keep the streets in repair, for which 
the corporation was liable. Town of Corn
wall v. Duroehiv. xxiv., 301.

143. Uepair of street» — Liability for non- 
fcasanre. J—in the absence of a statute im
posing liability for negligence or non-feasance 
a municipal corporation is not liable in dam
ages for injury caused to a citizen by reason 
of a sidewalk having been raised to a higher 
level than a private way or having been al
lowed to get out of repair. Municipality of 
J'ietou V. tieldert < 11HSKI | A. V. .V24). anil 
The Town of Sydney v. Itaurkc (11H05J A. C. 
433) followed. Judgment appealed from (33 
X. It. Rep. 1311 reversed. City of tiaint John 
v. Campbell, xxvi., 1.

144. \eyliyenee— tinow and ire on sidewalks 
— Ily-law Construction of statute—fill 1 ict. 
r. hi, s. ô.ll—.17 I ict. e. HO, s. IS—Find inti of 
jury Notice. | A by-law of the City of King
ston requires frontagers to remove snow from 
tiu- sidewalks. The effect of its being com
plied with was to allow the snow to remain 
on the crossings which therefore became high
er than the sidewalks and, when pressed down 
by traffic, an incline more or less steep was
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formed at the ends of the crossings. A you 
lady slipped and fell on one of these hiclin- 
and being injured asked damages against • 
city and obtained a verdict. The Muni'•.i• 
Act of Ontario makes a corporation, if gu p 
of gross negligence, liable for accidents ivm" 
ing from snow and ice on sidewalks; notice < 
action in such case must be given but max • 
dhqieiised with on the trial if the court i- 
oplnion that there was reasonable exi ui 
the want of it and that the corimralion h 
not been prejudiced in its defence. ID Id. 
firming the decision appealed from <23 <• 
App. It. 44X1). («wynne, J., dissenting, 
there was sufficient evidence to justify i'. 
linding that the corporation had not fullhl-d 
its statutory obligation to keep the streets ,-md 
sidewalks in repair; Cornwall v. Du roe ho rj i 
Van. S. V. It. 301) followed; that It was
excuse that the difference in level belweei......
sidewalk and crossing was «lue to observai," 
of the by-law; that a crossing may be reg;mi 
ed as part of the adjoining sidewalk for il. 
purpose of the Act; that "gross négligea - 
in the Act means very great negligen. 
which the jury found the corporation gin i> 
and that an appellate court would not im i 
fere with the discretion of the trial judg- in 
dispensing with notice of action. City .,/ 
'Kingston v. Drennan, xxvii., 40.

143. Maintenance of streets—Accumulation 
of snow and ice—dross négligence H. ti <>
11897J c. US, s. OUti (2i. | About 10.30 , i, . 
in January, a man walking along a stiv i in 
Toronto slipped on the ice and fell roc \ ng 
injuries from which he died, llis widow ,1 
for damages under the Ontario statin, 1 
enacting Lord Campbell's Act. Then i "I 
been a considerable fall of snow for two 
or three days before the accident, and ,>n 
the day preceding there had been a tiuw 
followed by a bard frost at night. Karl ,<n 
the morning of the accident employees >,i' H 
city had scattered sand on the crossing bat 1 lie 
high wind prevailing at the time had pi" ml.' 
blown it away. Held, allirming the judgment 
appealed front (27 Ont. App. R. H" 'I; .i 
the facts were not sufficient to shew that tbe 
injury to the deceased was caused by " gross 
negligence" of the corporation within die 
meaning of R. S O. |1M»7| <;. 223. s. (Km;
Inee v. City of Toronto, xxxi., 323.

14(1. Obstruction on highway Hi^nir of
in lino i/nil sin. t.s \ ■ ohm MM'.] I
preuie Court of Canada affirmed the ju' < 
ap|Hialed from (33 X. K. Rep. 291) win •-d 
that permitting a mound of earth about eight 
inches in height to remain at a filling " ■ a 
trench dug to lay a pipe across a pubh -im-t 
was not a serious or unusual obstrucii-,ii due 
to negligence on the part of the muni- ipality 
ami holding the plaintiff guilty of - ,< »•
proper care in approaching during tin- dark
ness the dangerous place which he had r"'i
ously seen by daylight in the same ..... ...i»_»n.
Messenger v. Town of Hridgctown, xx- •"•*9.

147. Defective sidewalk — Hr idem • ('«» 
tributary negligence — Nonsuit—New hull— 
Lawful use of street.

tier NBQUOSNCE, 30.

14K. Exercise of powers —- Injury pro- 
pt rty by • xcavations \ - gligt nee i 
of constructing streets.

See No. 1(12, infra.
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149. Excavation in street—Action for per
sonal injuries — Lord Campbell's Act — Evi

nce Evidence, 19.
l.-rfl. Action of wurranty—Negligence—Ob- 

struction of street—Assessment of damages— 
Questions of fact.

tivv Appeal, 232.
l.M. Extra cost of drainage works—Misap

plication of funds — Negligence — Re-assess-
See No. 92, ante.

152. Repairs to highway—Statute labour— 
Obstruction left upon roadway.

See No. 04, ante.

10. Notice of Action.
1X1. Aegligcnee—Repair of sidewalks — j 

heading—Notice of action.
See No. 141, ante.

1*»4. Discretion of trial court—Dispensing ! 
with notice of action -Repair of streets—Icc \ 
and snow on sidewulk.

Sec No. 144, ante.

17. Nuisance.

I'm Rublic market — Nuisance—Licensing j 
tradirsand hucksters—Obstructing streets and \
sidewalks Loss of rent Damages.] - The 
' uitrt of Queen's Beuch, by the judgment ap , 
I’vul'il from, reversing the Superior Court, 
b**b| that the City of Montreal was not re- I 
sMMlile for injury to the owner of property j 
m ill- vicinity of a public market by reason | 
ut the street being encumbered on market 
diiy*. by licensed traders, hucksters, &c., pro- 

reasonable efforts were made by the civic 
olticiaIs to prevent crowds from becoming sta- 1 
tiouary or preventing free access and egress 
to or from the premises.—On appeal to the j 
Supreme Court of Canada the judgment of the 1 
Court ..i Queen's Bench (Q It. 7 Q. B. 1) 
"u« affirmed. Davidson v. fit y of Montreal, 
Uviii., «1.

l.'»tl. I mi „/ street by railway—Nuisance— j 
* oryorutc liability.

Nee Railways, 71.

1 • • ■ / "crouchincnt on strict Obstruction 
•b.c \ uisonot Xegligenct of of 

/I'm/* l/o/iusance— Statutable duty.
See No. 171, infra.

I'm / r propria lion of lands—Damages for 
"/ "lb i a age Mode of assessment — (’on- 

•inioii/ . 'ilnatioa rolls- Present uses — Rro- 
"I"'l'ii nine Evidence.

Sec No. 10a, ante.

IS. Public Health.
l.|S Appointment of board of health—R. ft.

' - c. tn.n i id. e. „. i < \.s. i
S. H7 ( .V.«N. I -Contract Rea 

"'able cii met—Dismissal—Form of remedy

—Mandamus.]—Section (17 of the Act which 
established municipal corporations in Nova 
Scotia (42 Viet. c. 1 i giving them “ the ap
pointment of health officers . . and a
board of health ” with the powers and author
ities formerly vested in courts of sessions, does 
not repeal <•. 29 of it. S. X. S. (4 ser. I. pro
viding for the appointment of boards of 
health by the Lieutenant (lovernor-in-Couiicil. 
(Uitchie. C.J., doubted the authority of the 
Lieutenant Governor to make appointments in 
incorporated counties.I—A board of health 
employed M„ a physician, to attend small pox 
patients " for the season " at a lixed rate per 
day. On complaint against M., lie was noti
fied that the board had employed a consulting 
physician, but refusing to consult with the 
new appointee lie was dismissed, llis action 
set forth his engagement and dismissal and 
claimed payment to the date at which the last 
small pox patient in the district was discharged 
and special damages for loss of reputation. Tin- 
statute i It. S. X. S. 14 ser. l e. 29, s. 12) a I 
lows boards of health to incur reasonable ex
penses defined by 37 Viet. I X.S.J e. (J, s. 1. to 
lie services performed and medicine supplied 
in carrying out its provisions, and makes such 
expenses a charge to be assessed and levied 
as ordinary county rates. I hid, per Fournier. 
(Iwynne and Taschereau, .1.1.. affirming the 
judgment appealed from (21 X. S. liep. 
492), that the contract with M. was to pay 
him the rate per day so long as small-pox 
should prevail in the district during the sea
son ; that his dismissal was wrongful and the 
fulfilment of the contract could Is- enforced 
against the municipality by action.—Rcr 
Ritchie, (’..!., and Strong. J. There was suf
ficient ground for the dismissal of M. As
suming it, however, to have been unjustifiable, 
M.'s only remedy would have Is-en by man
damus to compel tin- municipality to make an 
assessment to cover the expenses incurred. 
But the claim for damages for wrongful dis
missal did not come within tin- " reasonable 
expenses." which may be incurred by a board 
of health and made a charge on the county, 
and the municipality was, therefore, not liable.

Rcr Patterson, .1 That the proper remedy 
for the recovery of the expenses mentioned in 
said s. 12 is by action and not by mandamus 
to compel an assessment, but a claim for dam
ages for wrongful dismissal does not come 
within the section and is not made a county 
charge, t’ounty of Cape breton v. McKay, 
xviii., «39.

19. Public Ways.
159. Roads - Homologated prods verbal— 

Mun. rode (Que. ). Arts. 100, 'pH. 70.7— 
Rroccnting to annul. | Where a procès verbal 
of a municipal council directing improvements 
to Is- made on a portion of road situated with
in the municipality lias been duly homologated, 
it cannot subsequently be set aside by inci
dental procedure, but. like a by-law, it can 
only Is- attacked directly as indicated in the 
Municipal ('ode. arts. |ihi. r;|. Raient v. St. 
Sauveur 12 Q. L. R. 2581 approved. .Itulg 
ment appealed from ( M. L. R. 1 Q. B 200 ; 4 
Hoi. Q. B. Reaffirmed.) Itcburn v. ste. Ann< 
du bout de Rlsle, xv.. 92.

Note.—This case was overruled in Tous 
signant v. t’ounty of Nicolet, xxxii. 353. See 
No. 174, infra.

KM). Road allowance Obligation to open 
—Substituted road—Jurisdiction of Ontario
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com lu—C. S. I', c. 54—H- S. O, JUST, 
c. isii, *«• Ô-4. -3J/.J—H. owned and resided 
on a lot in trout of which, under the pro
visions of C. 8. U. C. c. 54, an allowance 

' was granted by the township for a road that 
was never opened owing to difficulties caused 
by the formation of the land, and a by-law 1 
was passed authorizing a new road In substi
tution thereof. Some years after 11. brought 
suit to coiii|h-I the township to open the ori
ginal road or, in the alternative, to provide 
him with access to his lot, and also to keep 
said road in repair and pay damages for in
juries caused by the road not having been 
opened. Held, affirming the judgment appeal
ed from ( 1.1 Out. App. It. t!S7 ), that the pro
visions of the Act. V. S. V. C. e. .14. requir
ing a township to maintain and keep in repair 
roads, &u, and prohibiting the closing or 
alteration of roads applied only to roads 
which had been formally opened and used and 
not to those which a township, in its discre
tion, has considered it inadvisable to open. 
Held, also, that the courts of Ontario have no 
jurisdiction to compel a municipality, at the 
suit of a private individual, to open an origin
al road allowance and make it fit for public 
travel. Hislop v. Township of Metallic mu, 
xvii , 47U.

101. Highway — Control of streets—tirade 
—4 lief. c. 1Î (A. /*.) — '/<» lief. e. til 
( .V. lia \—The Act of incorporation of the 
Town of Portland, X. It. 134 Viet. c. 111 
which remained in force when the town was 
incorporated as a city by 4.1 Viet. c. 01, em
powered the corporation to open, lay out, 
regulate, repair, amend and clean the roads 
and streets, and this included the necessary 
authority to alter the level of the street, if 
the public convenience required it. Williams 
v. Ctty of Tortland, xix., 159.

102. Negligence — Excavations — High
way — Lowering grade «1 strut Injury to 
lands — Statutory damages — .il l ief. c. .J2,
.< Hill (II. C. U—The H. C. Act. .11 Viet. e. 
42, by >. IDOL empowered the City of West
minster to order by by-law the opening or ex
tending of streets, and for such purposes to 
acquire and use lands within the city limits, 
either by private contract or under formali
ties stated in sub-sections .‘I. 4. VI & 1.1 of 
that section, providing for the nomination of 
commissioners to fix prices for such land, and 
that deposit by the council of the price fixed 
by the commissioners should vest the title in 
the council. By sub-section 17. sub-sections

and 4 apply to damages to real or personal 
estate by reason of alteration in the line or 
level of any street and for compensation there
for. without further formality. A by-law 
authorized money to he raised for improving 
streets, but none was passed expressly order
ing tin- improvements. The grade of a street 
named in the by-law was lowered causing the 
approach from an adjacent lot to become very 
difficult, and no retaining wall being built, the 
soil caved in and weakened the apports of 
buildings on the lot. Held, affirming the judg
ment appealed from, llitchie. <anil Tasche
reau, .1.. dissenting, that the owner could main
tain an action for damages sustained by the 
lowering of the grade and was not obliged to 
seek redress under the statute; that s.-s. 17, 
dispensing with formalities, only applied to 
cases of land injuriously affected by access 
being interfered with, and where land was 
taken or used for purposes of work on the 
streets, the formalities of s. ss. 3 and 4 must

I be observed ; that the street having be, 1 
I cava ted to a depth which caused a subs;, 

of adjoining land the latter must be r, •_ , 
as having been taken and used for tin 
poses of the excavation, and the council - 
have acquired it under the statute; not lm 1 
mi acquired it and having neglected to 
steps to prevent the subsidence of t 
jacent land, they were liable for the <1 -
thereby caused. Held, further that, how, 
legal the making of the excavation max 
been if skilfully executed, the neglect t., u 
such precautions was in itself such negli.-. 
in the manner of executing it us to enti 1 
owner of the adjacent land to recover 
ages for the injury sustained. Held, , t'v 
tersoii. .1., that in the absence of the st.,t r 
preliminaries a municipality has tin gi.-,,;. 
right than any other owner of adjacent . 
to disturb the soil of a private person. 
of Sew Westminster v. Itnghouse, xx., .'.Jo

193. Nuisance ■— Level of the strei 
Raising street — Erecting fi ner - - . I « < ,1
off Nonsuit — Charter of vit y 
of council.\ The City of Saint .lulu, i.a. 
power to alter, amend and repair street- 
out, or to be laid out. The charter i- 
firmed by 29 Geo. 111. c. 49, and the right 1. 
alter the levels of streets recognized by :• 1 i.-o, 
IV. c. 4. Church street, not originally 
tinted on the plan of the city, was m.i i. : 
public street in 1811, on petition of own. 1- .,t 
land through which it passes, who .1 1
land for the street. In 187 1 the eorpm-.nion 
raised Church street below Canterbury -tn-t, 
filling h in 1,1 \\ ithln 4 or .1 feet "i
house and shop. On the embankment ui., 
in front of plaintiff’s house and shop 1 .1
poi nt ion erected a fence, which deprixn! pi;ir 
till" of access from the street to his lion-.' mid 
shop, but he reached them by a nari-..' pa- 
sage left next the house and shop r : 11111: 
easterly towards Canterbury street ami \xt>i 
erly toward l‘rince William street. |n In- .1.
tion against the city for damage by 1. .......... t
so filling in the street and erecting me let,", 
plaintiff was nonsuited, on the ground iliac 
the charter and Acts gave defendant mil au 
tlkority to raise the level of the street, aud 
that in it was vested the sole disvn mm a» 
to the time and manner of doing it. and that 
having exercised a bond fide discretion 111 the 
matter and raised it, the damage sustained by 
the plaintiff was not the subject of an iction. 
that as to the erection of the fence on the xval. 
it was necessary for the protection of tic pub
lic, and that it was the duty of détendant t" 
put it there for that purpose. I I 
was set aside by the Supreme Court < N. I’-, 
holding that the corporation had n<> . ■ -lit u 
fill in the street in the manner in which t 
did, and erect the fence on the embankment in 
front of plaintiff's house and shop, and that 
the manner in which the corporation n.nl iiiW 
in the street and erected the fet 
itself evidence that it noted ear. ! -ly and 
without reasonable skill and care at, ! that the 
consideration of this should not have been 
withdrawn from the jury. (2 Bugs. X Bur- 
939.1 Held, that the nonsuit slum. 1 not have 
been set aside. Fournier and I b ury, JJ- 
dissenting.—Ter Gwynne, «I., Ta sc In •matt. 
concurring. That defendant had. aider the 
Acts which confirm and amend tin* charter, 
complete legislative power to ral- ■ »r lower 
the level of streets to any extern that the 
irregularities of the ground may "-m to the 
corporation and its council, as reprcsentinf 
the public, to require for .lie benefit and eon-
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venieiice of the public, cannot be doubted ; the 
councils of these municipal corporations are 
tln-iuselves a deliberative, luw-making assembly, 
chosen by the people to do whatever, within 
their jurisdiction, may in their judgment be 
necessary for the public benelit, and the powers 
,'oiilerml must therefore have a liberal cou
sine lion in view of the public rather than of 
private interests. The power of altering, 
amending, repairing and improving the streets, 
which is a power vested in the corporation for 
the benelit id" the public, represented by the 
council, is restricted by no condition save only 
by the implied condition that wliat shall be 
clone in the name of the public, and ostensibly 
i«>r their benelit and convenience, shall not 
be done in such a thnnner as in reality to 
constitute a public nuisance.—Plaintiff did not 
rrM his right to maintain this action upon the 
ground that the act complained of was a 
publie nuisance from which he sustained pe
culiar injury, and as lie could not succeed 
without establishing the act complained of to 
be such public nuisance, the nonsuit was right 
and should be uUirmed. Mayor of Ht. John v. 
hit tison, Cass. Dig. (2 cd.) 173.

104. Out. Mun. Act, #«. 534, 535 (2), 538— 
tnta municipal bridges — River boundaries— 
Deviation of boundary road — Repairs to 
hrulgcs —- Liability of county — Jpi Viet. c. 
j? iOnt.) — Territorial Act, R. S. O. (1667)

Municipality frontiny on lakc.\—The ac
tion was to enforce contributions to the main
tenance and repair of bridges (13 U. it. 440, 
and 13 Out. App. It. 1117). On appeal to the 
Supreme Court of Canada, Held, allirming 
the Court of Appeal for Ontario.—Da Strong, 
J, The appeal must be dismissed for the rea
sons stated by Mr. Justice Osier in the Court 
ui Appeal.—Per Patterson and Taschereau, 
JJ. 1 hat rivers over which bridges are built 
and which do not cross any road between 
counties do not come within the provisions 
of s. 333 of the Ont. Mun. Act, because ns 
no road exists in law between the counties at 
the place in question there is no such devia
tion of a road. The bridges if made where 
the rivers called the Big Bob and the Little 
Boh cross the original allowance, could not 
be said, since March, 1880, to be over rivers 
crossing the boundary line between the town
ships A fortiori, the bridge on the deflected 
road cannot be held to be over a river Cross
lin: the boundary line. Per tiwynne, J. The 
bridge in question is one across the stream 
flowing from Sturgeon Lake into Pigeon Lake 
at a point distant over I1-., miles west of 
Pigeon Lake and in the Village of Bob- 
cuygeon, situate within the Township of Veru- 
liini. mi ihat it is apparent : 1. That this is
not a bridge over a river forming or cross
ing any boundary line between two municipali- 
ties, so as to come within s. 538; and 2. As 
there is no river which in point of fact does 
cross the boundary line between the two town
ships at any place, no question of deviation 
within i lie meaning of the section does or can 
arise. Tin- bridge is one across a river wholly 
within the limits of the village of Bobcaygeon, 
and which is said to exceed 100 feet in width. 
\he bridge, therefore, seems to come within 
the provisions of s. 334 of the Act. It cer
tainly does not come within s. 333. The 
Vounty of Victoria v. The County of Peter
borough. Pass. Dig. (2 ed.) 338.

1(53. Ownership of roads and streets—Rights 
of pmatc property owners — Ownership ad 

ft turn via; — R. S. X. S. (5 ecr.) c.

9or.

45—50 Viet. c. 23 (A". S’.) ]—That the owner
ship of lands adjoining u highway extends ad 
medium plum via is a presumption of law only 
which may be rebutted, but the presumption 
will arise though the lands are described in 
a conveyance as bounded by or on the high
way. tiwynne, J., contra. In construing an 
Act of Parliament the title may be referred to 
in order to ascertain the intention of the Leg
islature.—The Act, 30 Viet. c. 23 t.N. S. i, 
vesting the title to highways and the lands 
over which the same pass in the Crown for 
a public highway, docs not apply to the City 
of Halifax.—The charter of the X. 8. Tele
phone Vo. authorizing the construction and 
working of lines of telephone along the sides 
of, and across and under, any public highway 
or street of the City of Halifax, provided that 
in working such lines the Company should not 
cut down nor mutilate any trees, lli hi, re
versing the judgment appealed from (23 X. 
S. Uep. 3(H)) Taschereau and Gwynne, .1.1., 
dissenting, that the owner of private property 
in ilie city could maintain an action lor dam
ages against the company for injuring orna
mental shade trees on the street iu front of 
his property while constructing or working 
the telephone line, there being nothing in the 
evidence to rebut the presumption of owner
ship ad m< ilium, or to shew that the street 
had been laid out under a statute of the pro
vince or dedicated to the public before the 
passing of any expropriation Act. O'Connor 
v. A. Ü. Telephone Co., xxii., 27U.

lût». Encroachment on street - Ruildiny 
“upon” or “close to”, sired line—Charter 
of Halifax, ss. -J54, 455—Petition to remove 
obstruction — Judgment — l ariance.\ By 
s. 34, charter of Halifax, any person intend
ing to erect a building upon or close to tin* 
lino of the street must first cause such line to 
be located by the city engineer and obtain a 
certificate of the location ; and if a building 
is erected upon or close to the line without 
such certificate having been obtained the Su
preme Court, or a judge thereof, may, on pe
tition of the recorder, cause it to be removed. 
A petition was presented asking for the re
moval of a pordi built by It. which, the pe
tition alleged, was upon the line of the street. 
A porch had been erected on the same site in 
1833 and removed in 1883 ; while it stood 
the portion of the street outside of it and, 
since its removal, the portion up to the house, 
laid been used as a public sidewalk ; on the 
hearing of the petition the original line of the 
street could not be proved, but the judge held 
that it was close to the line so used by the 
public and ordered its removal. The Supreme 
Court (X. S. ) reversed his decision. Held, 
that tlie evidence would have justified the 
judge in holding that the porch was upon the 
line, but having held that it was close to the 
line while the petition only called for its re
moval as upon it, his order was properly re 
versed. City of Halifax v. Reeves, xxiii.. 
340.

107. Private way — Right of passage — 
Uovemment and municipal aid — R. S. Q. 
arts. 1716, 1717 and 1716—Arts. 4W7 and 1569 
C. C. |—The proprietor of land in Clmrles- 
bourg by uetion négatoire claimed that it was 
purged from a servitude of right of passage 
claimed by his neighbour, the defendant. A 
road across the land was partly built with 
the aid of government and municipal moneys, 
but no indemnity was ever paid plaintiff. The 
privilege of passing across bis land had been
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it
'«er.

granted by plaintilV to certain parties other 
than the defendant by a special deed. IIrid, 
reversing the judgment appealed from, that 
the mere granting and spending of money by 
the government and the municipality did not 
make the private way a colonization road 
within the meaning of art. 17IN It. S. Q. 
l'Inuitbrrland v. Fortier, xxiii., 371.

H18. Construction of statute — Retroactive 
effect — Turnpike road company — Flection 
of toll yates — Consent of corporation.J—A 
turnpike road company had I teen in existence 
for a number of years, erected toll-gates and 
collected tolls, when an Act, 33 Viet. c. 43 
( a i forbid any such company to place a toll 
or other gate within the limits of a town or 
village without the consent of the corporation. 
Section 3 provided “ this Act shall have no 
retroactive effect,” but was repealed by 34 
Viet. e. 3t> (u i. After 33 Viet. c. 43 was 
passed, the company shifted one of its toll 
gates to a point lieyond the limits of the vil
lage, which were subsequently extended so as 
to bring the gate within them. The corpora
tion took* proceedings against the company, 
contending that the repeal of s. 3 made 33 
Viet. e. 43 retroactive, and that the shifting 
of the toll gate without the consent of the 
corporation was a violation of said Act. 
Iletd, alii ruling the decision appealed from, 
that as a statute is never retroactive unless 
made so in express terms, s. 3 had no effect*
and its repeal could not make the statut*
retroactive ; that the shifting of the toll gate 
was not a violation of the Act, which only 
applied to the erection of new gates, and that 
the extension of the limits of the village could 
not effect pre-existing rights of the company. 
I illaye of St. Joachim dc la 1‘ointc Claire v. 
Pointe Claire Turnpike Road Co., xxiv., 481Î.

ltiil. Public hiyhicay — Private way—Reg
istered plan — Dedications — I'ser — Con
struction of statute Retrospective statute

Vie/, s. IS (O. )—Fstoppcl.\—The right 
vested in a municipal corporation by 4ti Viet, 
c. IS (O.l, to convert into a public highway 
it road laid out by a private person on his 
property can only lie exercised in respect to 
private roads to the use of which the owners 
of property abutting thereon were entitled.— 
Judgment appealed from < I'd Ont. App, It. 
*♦411 reversed, (loodcrham v. City of Toron
to, xxv., 341 i.

170. Powers of Legislature — License — 
Monopoly Navigable streams ■— Intermuni- 
ripaI ferry Tolls - Disturbance of licen
see.|—The authority of the Legislative As
sembly, X. W. T., by It. S. <'. c. 30, and 
orders-in-council thereunder to legislate ns to 
“municipal institutions " and " matters of a 
local ami private nature, (and perhaps as to 
license for revenue ) within the territories, 
includes the right to legislate ns to ferries.- - 
The Town of Kdmonton, by its charter and 
by “ The Ferries Ordinance " ( Rev. Ord. X". 
\V. Ter. c. 38), can grant the exclusive right 
to maintain a ferry across a navigable river 
which is not within the territorial limits of 
the municipality ; and as under the charter the 
powers vested in the Lieutenant-Governor-in- 
Council by the Ferries Ordinance are trans
ferred in the municipality, such right may be 
conferred by license and a by-law is not neces
sary. Dinner v. IIumberstone, xxvi., 253.

171. Highway — Encroachment upon street 
— Negligence — Nuisance — Obstruction of

show-window — Municipal offietrs 
feasance during prior ownership \
feasance—Statutable duty. |—An action c - 
not lie against a municipal corporal inn 
damages in respect of mere non-teasan- • 
less there has been a breach of some dm 
posed by law upon the corporation. 
pul it y of Pictuu v. (Jeldert (1803) A i i 
and Municipal Council of Sydney v. II- . 
t 18031 A. C. 433, followed—An action 
not lie against a municipal corporation 
proprietor of lands for damages, in ic : ,-t 
thereof, through the mistake or misl'ea-.. . 
of the corporation or its officers, a I leg i i 
have occurred prior to the acquisition 
title thereto.—A municipal corporation i- mi 
civilly responsible for acts of its otticci r 
servants other than those done within ur 
scope of their authority as such. City o\ l/ ..< 
trial v. Mulvair, xxviii., 458.

172. Old trails in Rupert's Land — 
tilted roadway — Necessary way — It < . 
c. 50, s. 108 Reservation in Crown gi 
Dedication — User — Estoppel — . 1 • . ut
of lands claimed as highway — Fvidtin ,
The user of old travelled roads or trails .... .
the waste lands of the Crown in the V nh 
West Territories of Canada, prior to the I in 
minion Government survey thereof doe* not 
give rise to a presumption that the lands „v.t 
which they passed were dedicated as public 
highways.—The lands over which an old 
travelled trail had formerly passed, b.oling 
to the Hudson Huy Trading l’ost at IMmon- 
ton, X. W. T., had been enclosed by the owner, 
divided into town lots ami was for \•ml 
years assessed and taxed as private property 
by the municipality, and a new street -nn-it 
tilled therefor as shewn upon registered pans 

. of sub-division and laid out upon the around 
had been adopted as a boundary in the descrip
tions of lands abutting thereon in the grants 
by letters patent from the Crown. //•/-/. re- 

I versing the decision appealed from, that, un
der the circumstances, there could be no pr--- 

I sumption of dedication of the lands over «n h 
the old trail passed as a public highway,

I either by the Crown or by the private owner, 
notwithstanding long user of the same hv set- 
tiers in that district prior to the Ilominion 
Government survey of the Kdmonlon Settle
ment. Il ci m inck v. Town of Edmonton, xxviii., 
501.

172fl. Old trails in Rupert's l.anil < ,-n-u 
grant—Sguniter's plan of sub division Sub
stitution of new way—Dedication Highinn- 
—Adopting new street as a lioundui A

i squatter in possession of public lnml> near die 
■ old Hudson Hay Trading l'ost at Fdmunton, 

who afterwards became patentee of the 
| greater part of the lands he occupied, had 
I made a plan of sub-division thereof i'do town 
I lots which shewed a new roadway or 
' laid down in the place of the old trm •,|l.-l| trail 

across said lands leading to the trm 
and subsequently, the Crown, in making 
grants, described several parcels of u.e land* 
in the patents as being bounded and ‘butting 
upon the said new street, or roadway, so laid 
down on the plan. Held, affirming 1 In? judg
ment appealed from (1 N. W. T. II' pt■ 
p. 31» i, that the space so shewn upon iht* plan, 
as laid out for a street, had been inl-'i'tvd »jw 
dedicated by the Crown as and for a public 

, street and highway, iu substitute for ttK 
old travelled trail or roadway across saw 
lands. Itrown ct al. v. Town of EdMimto*. 
xxiii., 3U8; xxviii., 51U.
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173. Public works — Segligenee — <Jb*truc

tion on highway.\—Action tor damages for in
juries caused tlirough alleged negligence of 
the corporation in permitting a mound of 
earth about eiglr inches in height to remain 
at the Idling over a trench dug to lay a pipe 
across a public street. In passing over the 
obstruction during the night plaint ill's horse 
stumbled and tell throwing the plaintiff from 
the vehicle whereby the injuries were sustain
ed. The Supreme Court affirmed the judg
ment appealed from l .id V S. Hep. 291), 
which held that there had been no negligence 
on the part of defendant, that the obstruction 
was not serious or unusual, and that the ac
cident occurred through want <»t proper 
care by plaintiff in approaching, in the dark
ness, llie dangerous place which he had previ
ously seen in the same condition by daylight, 
ifessvnger v. Town u/ Bridgetown, xxxi., d7'J.

174. Assessment and taxes — Appeal — 
Jurisdiction — Annulment of prods verbal— 
1hitter in controversy1—The Supreme Court 
of Canada has no jurisdiction to eiilertaiu an 
appeal in a suit to annul a procès verbal estab 
lishing a public highway notwithstanding that 
the effect of the proves verbal in question uiight 
be to involve an expenditure of over <1*2,000 lor 
which the appellant's lands would be liable 
for assessment by the municipal corporation. 
Lt ii bo is v. 1 illagv of S' tv. Host (21 Cun. S. C. 
11. 05) ; The Vit y of Blterbrooke v. MvMan- 
atny (18 Cun. S. C. It. 594) ; The County of 
Ii réitères v. The \ illaye of \ a rennes (11) 
Cun. S. C. It. 305) and The Bell Telephone 
Company v. The City of Quebec (20 Can. S. 
C. 1t. 2301 followed; Webster v. The City of 
Klu i brooke (24 Cun. S. C. lt. 52, 208) and 
Mehay v. The 'Township of llinehinbrooke 
(24 Can. S. C. lt. 55) referred to; Reburn 
v. The Turish of Bte. Anne du Bout de Tlslo 
(15 Can. S. C. lt. 021 overruled. Toussiy- 
nunt v. County of Aicolet, xxxii., 553.

175. Railway charter — H igh way crossing 
-7Control of streets—Compensation to muni
cipality — Terminus “at or near" point 
iiunud.l—Authority to a company to con
struct a railway empowers them to cross every 
highway between the termini without permis
sion of the municipal authorities being neces
sary and without liability to compensate the 
municipalities tor the portions of the high
way -, taken for the road.—A charter author
ized construction of a railway from Vnti
ll reuil to a point at or near Ottawa, passing 
through the Counties of Vaudreuil, Prescott 
and Russell. Held, that if it were necessary. 
th'1 railway could pass through Carleton 
Cumily, in which the City of Ottawa is situ
at'd. i hough it was not named. Held, also, 
that in this Act the words "at or near tin* 
City of Ottawa” meant in or near the said 
city. Judgment appealed from (4 Ont. L. lt. 
ob; 2 Ont. L. lt. 330) affirmed. City of Ot- 
tuica v. Canada Atlantic Ry. Co; City of Ot
tawa v. Montreal <fc Ottawa By. Co., xxxiii.,

J* Tawful use of street — Defective side- 

Bcc NEGLIGENCE, 39.

177. Corporation ferry — Coupon ticket — 
rassi ngcr by other lines — Carriers — Injury 
to passenger — Mooring of ferry boat—Uam-
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178. Construction of sidewalk — Level 
crossings — Segligenee.

Bee No. 139, ante.

179. Control of streets — Segligenee — 
Repair of sideuulks — Sot ice of action.

See No. 141, ante.

189. Public bridge — ll'dHl of repair — 
Damages — Road committee.

Bee Negligence, 189.

181. Defective bridge — Repair of streets— 
Damages — Evidence—Seir trial.

Bee Negligence, 188.

182. Road allowances - - Substituted way—• 
Reversion of original roadway — JO tSeo. III. 
v. 1—4 O'eu. I \ ., c. 10—Municipal Acts—dti 
Viet. e. 4s (tint.)—Public uses.

Bee Highway, 33.

183. County and municipal bridges—Width, 
of streams—freshets.

Bee No. 199, ante.

184. Vancouver City charter Jus publi
cum — Extension of street to deep water — 
Crossing Uanudiun 1‘ueifie Railway — t sc of 
foreshore.

Bee No. 119, ante.

185. Maintenance of streets—Action for per
sonal injuries — Third party added us defen
dant—Admissibility of evidence.

Bee Evidence, 19.

180. Defective sidewalk — Accumulation of 
ice — Repair of streets.

Bee No. 142, ante.

187. Obstruction of street — Accumulation 
of snow—Btreet railway.

Bee Negligence, 230.

188. Repuir of streets — Private way — 
Level of sidewalk.

Bee No. 143, ante.

189. Obstruction of streets■ — Public mar
ket—Licensing traders und hucksters.

Bee No. 155, ante.

199. Care of streets — Snow und ice on 
sidt walks — .Segligenee—.Sotice.

Bee No. 144, ante.

191. Widening streets — Private way — 
Local improvement —- Special assessment.

Bee Kes Judicata, 13.

192. Licensing traders and hawkers—Public 
market — Obstruction of streefs und side-

Bee No. 155, ante.

193. Public street — Dedication — Obstruc
tion — Right of owner or occupier to com
pensation.

See Dedication.

194. Performance of statute labour — Re
pairing roads—Segligenee.

Sec No. 04, ante.See Negligence, 40.
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105. Telephone pulls on street — Cause of 
accident — Obstruction of highway.

See Neuliuence, 11)2.

100. Maintenance of streets—Snow and ice 
uccuinulatiny—Cross négligence.

See No. 145, ante.

107. Repair of streets — Obstruction on 
h iyh way—A"< g l igenee.

See No. 140, ante.

108. Tramway Operation of railway— 
Use of streets — Municipal regulations — 
Crossings - Rowers - Ity-law or i t solution 
—Construction of R. S. A . S. ( WOO i e. 11, 
ss. dGJ, dtiff.

See No. 51, unit.

20. Waterworks.
100. lly-law Water sup/ily Rates to 

consumers Discrimination. J Under the au
thority given to municipal corporations to lix 
tin* rate or rent to be paid by each owner or 
occupant of a building, &c., supplied by the 
corporation with water, the rates imposed 
must be uniform. Patterson, .1. dissenting.— 
A by-law excepting Government institutions 
from the bcnctit of a discount on rates paid 
within a certain time is invalid as regards 
such exception. Patterson, .1,, dissenting.— 
Judgment appealed from ( lb Out. App. It. 
15221 reversed. Attorm //-(,< ncral of Canada 
v. City of Toronto, xxiii., 514.

21 Ht. Waterworks - Ej tension of works — 
Repairs - Ity-law — Resolution — Agree- 
aunt in writing — Injunction — Highways 
and streets — R. S. (J. art. —Art. Jlf.Ua
c. c. I’. | Bv resolution of the Town of
I’hicoulimi, ‘.till October, ISIMI, based upon ap
plication previously made, !.. obtained permis
sion to construct waterworks in the town and 
lay the necessary pipes in the stn-ets wher
ever he thought proper, taking his water 
supply from the Hiver Chicoutimi at 
whatever point might be convenient for 
his purposes, upon condition that the 
works should be commenced within a cer
tain time and completed in the year 1802. 
He constructed a system and bad it in opera
tion within the time prescribed but, the sys
tem proving itisutiicient, a company was form 
ed in 18155, under It. S. Q., art. 4485. and 
given authority by by-law to furnish a proper 
water supply to the town, whereupon L. at
tempted in perfect his system, to alter the po
sition of the pipes, to construct a reservoir 
and to make new excavations in the streets 
for these purposes without receiving any fur
ther authority from the council. Held, re
versing tin* judgment appealed from ((J. It. 
5 It. 542i. Gwynuc, .1, dissenting, that 
these were not merely necessary repairs but 
new works, actually part of the system re
quired to be completed during the year IS!52, 
and which after that date could not 'be pro
ceeded with except upon further permission 
obtained in the usual manner from the coun
cil of the town. Ihhl. further, that the reso
lution and the application upon which it was 
founded constituted a " contract in writing " 
and a “ written agreement " within the mean
ing of art. 1II33#i C. C. I\ and violation of its 
conditions was a sufficient ground for injunc
tion to restrain the construction of the new

Ville de Chicoutimi v. Légaré, xxvii

201. il a ter works—Rescission of contract 
Xolicc— Mise en demeure —Long user —11 die r 
—Art. 1UÜ1 C. C'.J— A contract for the con 
struction and maintenance of a system i. 
waterworks required them to be completed i.i 
a manner satisfactory to the corporation an i 
allowed the contractors thirty days after i, 
lice to put the works in satisfactory working 
order. On the expiration of the time for 
completion ot tin* works the corporation sen. I 
a protest upon the contractors complaining 
general terms of the insufficiency and uus.h 
isfuctorj construction of the works wit 
specifying particular defects, but made use 
the works complaiueil of for about nine \ ,n 
when, without further notice, action v 
brought for the rescission of the contract .nut 
forfeiture of the works under conditioii- 
the contract. Held, that, after the long d< 
when tlie contractors could not he replaci 
the original position, the complaint mus !«• 
deemed to have been waived by accepta mu 
and use of the waterworks and it would, m 
lier the circumstances, be inequitable to re 
scii'd the contract. Held, further, that a no
tice specifying the particular defects to he 
remedied was a condition precedent to aiimn 
and that the protest in general terms was not 
a sufficient compliance therewith to place Hie 
contractors in default. Town of Richmond v. 
Lafontaine, xxx., 155.

2U2. Principal and agent Action on water 
works contract Partit* II ah r imam 
ers—Statutory body.

See No. (55, ante.

203. (Juarantcc of waterworks debenttw • - 
Ity-law — Vote of ratepayers — Appm 
Ltcutcnun t-Uovernor.

See No. 50, ante.

NAVIGABLE WATERS.

1. Interference — Water lots—East mm,t 
Trespass—Publie waters—Prescription I W. 
was lessee of water lots held under Crown 
patent, granted in 1840, the lease being n u 
by authority of the liaient, and public -utut-s 
respecting the construction of the Esi-laiin-le 
in Toronto, which formed the boundary -.ml 
water lots. Held, affirming the judge ap
pealed from 112 Out. App. R. 827),
lease gave to W. a right to build as I 
on the lots, subject to any regulatin’ 
the city had power to impose, and in dig so 
to interfere with the right of the p 
navigate the water. — Held, also, t1 m the 
waters being navigable parts of the llay of 
Toronto no private easement by pres, ripiion 
could be acquired therein while they r.-iuaiin**d 
open for navigation. London and Crmninin 
Loan and Agency Co. v. Warin, xiv.. 2.'12.

2. Constitutional law — Title to aUru*— 
Dedication of public lands — Presum;’ti"»~
I ser — Obstruction to navigation Puhjw 
nuisance—Balance of convenience.| The li':'1 
to the soil in the beds of navigable rivers is 
in the Crown in right of the provinces, not in 
right of the Dominion. Dixon v. Siwfsin!t<r 
(23 V. C. C. P. 2351 discussed.—By 23 ' id. 
c. 2, s. 35 (Can.), power was given to tw 
Crown to dispose of and grant water lots m
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river* ni id other navigable waters in Up 
l»-r Canada, mid the power to grant tho soil 
carried with it the power to dedicate it to the 
public use.—The user of a bridge over a navi
gable river for thirty-live years is sufficient to 
nise a presumption of dedication.—If a pro
vince lie tore confederation had so dedicated 
ilu- bed of a navigable river for the purposes 
of n bridge that it could not have objected to 
it a* an obstruction to navigation, tin* Crown 
a. representing the Dominion, on assuming 
• ■"inml of the navigation, was bound to permit 
tlie maintenance of the bridge An obstruc
tion i" navigation cannot h" justified on the 
ground that tin* public benelit to Ik- derived 
Inin it outweighs the inconvenience it causes.

!• is a public nuisance though of very great 
public benefit and the obstruction of tin- slight - 
est possible degree. Judgment appealed from 
in Ex. C. 1LJM)) aIHrined. The Queen v.

It. Constitutional hue — Municipal corpora 
linn Powers of Legislature—License—Mono 
I,'ilu Xariguhlc streams — By-laws and reso
lutions Inter-municipal ferry Tolls lie- 
turlnincc of licensee—Xorth-West Territories 
Act, /»’. S. C. c. ÔH, ss. l.l and 2-i—B. N. .1. 
let i/Mi? » s. U2, s.-ss. S. JO and /•>—/del'. Urd. 
V II. Ter. (JtISS t c.m—Urd. A. II'. T. .No. 
? of ISIU-D2, s. 4—Companies, club associa- 
ti'Jiis and partnerships.

Hoc Constitutional Law, 27.

4. ( 
Public

JJiiyuv 
Ü. il.' 
/■I, Hi 
ir,a.

anadian trains — Property in alveus— 
harbours L reel ions in navigable
Interference irith narigation—Rights 

inn -Power to grant—Riparian proprie- 
(treat lakes and navigable rivers —- 
Charter- Provincial legislation—R. S. 

'S', ) c. Up #. '/? Ô.Ï l iet. v. IU, ss. ô to 
and 21 [It. i R. ti. Q. arts. /./?.', i„

See Constitutional Law, 5.

•">. Legislative jurisdiction — Municipal 
boundary—.j.j <( .} \ 1 iet. c. 62 (Vue. )

See Assessment and Taxes, 41.

Axu set XavhiaTION UlVEKS AN» STREAMS 
—Watercourses.

NAVIGATION.

1 . Title to land — Unauthorized grant — 
llnlihu- llarboar—Obstruction — Low water 
unnl. \uisanee—Trespass.]—Action of tort 
I'J V against \V. for having pulled up piles 
hi the Harbour of Halifax below low water 
niark. driven in to lie used as supports to an 
e\toi‘>i.>n of E.’s wharf, built on land obtained 
by a Crown grant to K. in August. 18<il. W. 
pica lin I liait “lie was possessed of a wharf 
anil premises in said harbour, in virtue of 
"liii'li possession lie and bis predecessors in 
title laid enjoyed for twenty years and up- 
iviiids before the action, and had now, the 
tight of having free and uninterrupted access 
from and to Halifax Harbour, to and from 
said wharf, with steamers, &c., and because 
I'Hes. placed |»y plaintiffs in said waters, in
terfered with his rights, he removed the same,” 
iliei;.’ was evidence that the erections E. was 
making for the extension of his wharf ob
structed access by vessels to XV.'s wharf. A 
xerdict against W. was upheld by the full 
«mrt. Held, reversing the judgment appealed

from (4 M. & ti. 27tii, that, as the Crown 
could not, without legislative sa net ion. grant 
to E. the right to pince in said harbour below 
low water mark any obstruction or impedi
ment so as to prevent the free and full enjoy - 
mont of the right of navigation, and a< \V. 
laid shewn special injury, lie was justified in 
removing the piles, which was the trespass 
complained of. Wood v. F.sson, ix., lilt'd.

2. Negligence—Collision letimi Towage
contract Joinder of defendants Coin pan y 
Liability limited—2Ô «t- 2ti I iet. limp ■ < il.l
- Merchant Shipping Amendment !</. I Slid 
Navigation of Canadian waters, .11 I n /. <■. ÔS, 
s. 12 Motion for judgmint -Findings of jury
- Weight of evidence — Practice.] The low
ing company entered into a contract with S.. 
to tow the ship “ Thrasher ” from I loyal 
Hoads to Nanaimo, and when loaded to tow 
her hack to sea. At Nanaimo, under arrange 
meuts between the T. Co. and I lie M. S. Co., 
the remainder of the engagement was under
taken between the two companies, and the M. 
S. Co.'s tug boat “ Etta White,” and the T. 
Co.'s lug "lleaver” proceeded to tow the 
“Thrasher” out of Nanaimo on her way to 
sea, the “ Etta White ” being the foremost 
tug. Whilst thus in tow the ship was dragged 
on a reef, and became a complete wreck. The 
night of the accident was light and clear, the 
tugs did not steer according to the course pre
scribed by the charts and sailing directions and 
there was, on the other side of the course they 
were steering, upwards of ten miles of open 
sea free from all dangers of navigation, and 
llie ship was lost at a spot which was plainly 
indicated by the sailing directions, although 
there was evidence that the reef was unknown. 
The ship had no pilot, and those aboard were 
strangers to the coast. In an action for dam
ages for negligently towing the ship, and so 
causing lier destruction: Held, 1. That as the 
tugs had not observed those proper and rea
sonable precautions in adopting and keeping 
the course to be steered, which a prudent navi
gator would have observed, and the accident 
was the result of their omission to do so the 
owners of the tugs wore jointly and severally 
liable. Taschereau, J., dissented as to tlie lia
bility of tin- M. S. Co., holding that the T. 
Co. were alone liable. 2. That under the B.C. 
Judicature Act the action was maintainable 
in its present form by joining both companies 
as defendants. .'1. That as there was nothing 
in the >1. S. Co.'s charter or Act of incorpor
ation to prevent their purchasing and owning 
a steam tug. and as the use of such a vessel 
was incidental to their business, they had a 
perfect right to let the lug to hire for pur
poses such as it was used for in the present 
case. 1. That as the tugs in question were 
not registered as British ships at the time of 
the accident their owners were not entitled to 
have their liability limited under 25 & 20 Viit. 
(Imp.) c. Oil. 5. That the limited liability 
under s. 12 of 31 Viet. c. 55? (L>.) docs not 
apply to cases other than these of collision. 
Sewell v. It. ('. Towing Co. and 'The Moody- 
ville Sawmill Co., lx., 527.

I Note. — Leave to appeal to the Privy 
Council was obtained, but the ease was settled 
before hearing.]

3. Collision — Appreciation of evidence — 
Findings of fact—Appeal -Proper navigation 
—Négligent lookout — Anchor light.]—In an 
action claiming compensation for loss of the 
tisliing schooner “ Carrie E. Saywnrd ” by be
ing run into and sunk while at anchor by the
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" Reliance,” the derision mainly depended on 
whether or not the lights of the lost schooner 
were Imrning ns the inlmirnlty rules requiml 
at the time of tin- accident. The local judge 
gave judgment against the " Reliance." I hid. 
that though the evidence given was contradic
tory, it was amply sullicient to justify the saiil 
juilgment which should not, therefore, lie dis 
turhed on appeal. Santundcrino x. \ (invert 
( 23 Can. S C. It. Hôl, ami I'Ik \ dlnge of 
(Iranby v. Ménard (111 Can. 8. C. It. 14 I fol
lowed. Schooner " Relia nee " v. Con well, 
xxxi., U53.

4. Admiralty law — Navigation — Narrow 
channel»—“ White law ” If. 2k—Itight of way 
—Meeting ships—Coll mon.]—Hole 24 of the 
“ White law ” governing navigation in United 
States waters provides "that in nil narrow 
channels where there is a current, and in the 
rivers St. Mary, St. Clair, Detroit, Niagara 
and St. Lawrence, when txvo steamers are 
meeting the descending steamer shall have the 
right of way and shall, before the vessels shall 
have arrived within the distance of one-half 
mile of each other, give the signal necessary 
to indicate which side she elects to take.” 
Held, that this rule has no reference to the 
general course of vessels navigating the waters 
mentioned hut applies only to meeting vessels. 
Therefore, a steamer ascending the St. flair 
River with a tow was nof in fault when she 
followed the custom of up-going vessels to hug 
the United States shore.—The " Shenandoah " 
with a tow was ascending the St. Clair River 
in a fog and hugging the United States shore. 
The “Carmona” was coming down the river 
and they sighted each other when a few hun
dred yards apart. They simultaneously gave 
the port and starboard signals respectively and 
the port signal was repeated by the “ Car
mona.” The “ Shenandoah " then gave the 
port signal and steered accordingly. The "Car
mona,” thinking there was not room to pass 
between the other vessel and one lying close by 
at the elevator dock, reversed her engines. 
She passed the “Shenandoah.” but on going 
ahead again collided with the vessel in tow. 
Held, reversing the judgment of the local judge 
(8 Ex. C. R. 1), that the "Shenandoah” was 
not in fault, and that as the local judge had 
found the "Carmona” not to blame, and as 
her captain’s error in judgment, if it was 
such, in thinking he had not room to pass be
tween the two vessels was committed while in 
the agonies of collision, his judgment as to her 
should lie affirmed. Davidson v. <Jeorgian Hay 
Navigation Co.; The Shenandoah and the 
Crete, xxxiii., 1.

5. Public work — Navigation of Hiver St. 
Lawrence — Nugligcnec—Repair of channel— 
Parliamentary appropriation — Discretion an 
to expenditure. \ Action for damages to SS. 
“ Arabia ” sustained by striking an obstruc
tion in the River St. Lawrence ship channel 
which had been deepened by the Department 
of Public Works and subsequently swept once. 
The suppliants contended that the Crown was 
obliged to keep the channel clear and that 
failure to do so amounted to negligence. The 
judgment apiiealed from (7 Ex. C. It. 1501, 
held that the channel was not a public work 
after the work of deepening was completed, 
and, even if it was, no negligence had been 
proved to make the Crown liable under s. 
Hi (cl of the Exchequer Court Act ( 18871. 
It also decided that the department charged 
with the repair and maintenance of the work 
with money voted by Parliament for that pur

pose was not obliged to ex|iend the appr 
lion as such matters were within the >l: n>. 
lion of the Governor-in-Council and Mil r 
who were responsible only to Parliam-1 m 
respect thereof. The Supreme Court a Hi- ,| 
the judgment appealed from. Hamburg ; . 
crieaii Packet Co. v. The King, xxxiii .

| Leave to appeal to Privy Council gi\.->• e(! 
July. 1903.1

U. Boom company—(Hint met ion of tideI amt 
navigable water» — ),» l ief. e. 100 ( V /.' •
I.eg into t i re ju r indict ion.

Sec Constitutional Law, (Mi.

7. Legislative jurisdiction — 39 Viet. . "? 
(Que.)—Taxation of ferry hoatn— Mine -if 
by-law—Double tax—Montreal harbour dur. 
indict ion of commissioner».

Sec Constitutional Law, 53.

8. Narrow channel—Negligence—Agony •./ 
collision.

Sec Shipping, 3.

9. Throwing nawdunt in river—Obstno Uan 
—Assessment of damages—Joint tort-feasors.

Sec Damaciks, (51.

10. Narrow channel—Nrgligcnec—l.iahts— 
Collision.

Sec Shipping, 4.

11. Constitutional law—Navigable water« 
Title to alveus—Crown—Dedication of public 
lamls Presumption of dedication 1 
(Hmti action to navigation—Publie nuisant’ — 
Balance of convenience.

See Constitutional Law, 81.

12. Canadian waters— Property in alr-i< 
Public harbours — Erections in nariyabir 
waters—Interference with navigation Maid 
of fish in g Power to grant—Riparian proprie
tors—(Irait lakm and navigable riv> r* igi
ration of Magna Cliarta- Provincial l< nida
tion—H. S. O. 11887 ) e. 2k. s. i' .I ". i in. c 
III. sn. 5 to 13. PJ and 21 (O.)— H. S. V- sm. 
1375 to 1318.

Sec Constitutional Laxv. 5.

13. Maritime law—Collision—Hales . < the 
road—Narrow channel — Navigation. n<l< > or 
— H. S. C. e. 79, s. 2. arts. 13. Hi. / \ /•'. -'/ 
anil 23—“Crossing" ships—"Mating Jap* 
■—" Panning " ships — Breach of nii< • l‘r<- 
sumption of fault—Contributory „> gh- 
Moiety of damages—3(1 ct 37 l’ict. i Imp.1 x 
83, s. 17—Manœuvres in " agony of collision."

Sec Shipping, 7.

14. Admiralty law — Collision >'/<'[' "J 
anchor—Anchor light — Lookout- U - njhtuf 
evidence—Credibility—Findings of hml /mbit 
—Negligence.

Sec Shipping, 11.

15. Admiralty law—Collision—I'ndm «I«"i 
—Ship in default—Hulc 16—Navigation dur
ing fog.

See Shipping, 12.

And sec Admiralty Law—Insurance. Ma
rine—Rivers and Streams—Smmsii.
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1. Buildings and Premises, 1-0.
2. Carriers, 7-13.
3. ('ai ha Cachanh ; Proximate Cache. 14-

28.

4. Common Employment, 29-37.
5. Contributory Negligence, 38-73. 
fl. I Damages, 74-79.
7. Dangerous Materials. &c„ 80-84.
8. Dangerous Way. Works, 85-93.
9. Defective Machinery and Construc

tions. 90-112.
10. Drainage. 113-115.
11. Employers' Liability. 110-137.
12. Evidence. 138-151.
13. Laches, 152-103.
14. Landlord and Tenant. 104-100.
15. Lord Campbell's Act, 107-170.
10. Navigation, 171-182.
17. Notice of Action. 183, 184. . 
is. Public Ways, 185-199.
19. Public Works. 200-203.
20. Railways, 204-241.
21. Tramways. 242-250.

1. Buildings and Premises.
1. Insufficient foundation iratl—Contract— 

'll Viet. cc. ti «(• 7 (X.B.)—Huilding by-law— 
l iolation of—Liability of owner—Assessment 
of damages—Lons of mif.|— S. contracted to 
••rort a proper and legal Imilding for W. and 
two days Inter the City of St. John, under the 
Art 41 Vkt. c. 0 (N. B.), passed a by-law 
prohibiting buildings such as that contracted 
for W. had reserved the right to alter plans 
mid specifications, and make deviations in the 
construction, detail or execution of the work, 
and engaged an architect to superintend the 
work and enforce the conditions of the con
tract, &c. While in course of erection, the 
centre wall, having been built on an insutli- 
cient. foundation, fell, carrying with it the 
parts wall common to W. and McM., his 
neighbour. In an action against W. and S. 
to recover damages the jury found for the 
plaintiff for $5.327, i. c., general damages, 
*3,952. and $1,375 for loss of rent. In the 
full court the verdict was allowed to stand 
1er $3,952. amount of general damages (21 N. 
B. Rep. 31). On appeal and cross-appeal, 
Held. <iwynne. J., dissenting, that at the time 
of the injury, the contract for the erection of 
W.s building being in contravention of a 
valid by-law, the defendant W., his Contractors 
UI>d agent were all equally responsible for the 
consequences of building the illegal wall which 
caused the injury; that the jury, in the nh- 
sen,,. <,f any evidence to the contrary, could 
fdopi the actual loss of rent as a fair criterion 
by which to establish damage sustained, and 
therefore the verdict should stand for the full 
amount of the verdict.—Per (iwynne, J., dis- 
senting: That W. was not, by the terms of 
the contract, liable for the injury, and, even 
if the by-law did make the building a nuisance, 
the plaintiff could not, under the pleadings in 
w Ilnve the benefit of it. Walker v.
McMillan, vi., 241.

2- Fortuit out event—High wind—Via major 
of wall after fire—Aria. 17. a.-a. 2}. lüô.i.

! I0ÔÔ, 1071 f. C. 1—Where fire destroyed his 
house, leaving walls dangerous, and defendant, 
knowing the fact, neglected to secure or sup
port a wall or take it down, and some days 
after the fire it was blown down by a high 
wind and damaged plaintiff's house, defendant 
ci,mint shield himself under plea id" ris major. 
Judgment appealed from ( M. 1,. It. ti (j. B. 
4<i21 allirmcd. Xordhnmcr v. Alexander. xix„ 
248.

3. Sic utere tuo ut alirno ne Urdus—Use of 
engine—Hincharge of sh am Xaisance. \ A 
condenser pipe passed through the floor and 
discharged steam into a dock heloxv, 29 feet 
from an adjoining warehouse into which the 
steam entered and damaged the contents. No
tice was given to the company, hut the injurious 
use continued. Held, affirming the judgment
appealed from (23 X. s. Rep. 2(13), that the
act causing the injury violated the rule of law 
which does not permit one, even on his own 
land, to do anything, lawful in itself, which 
necessarily injures another, and the persons 
injured were entitled to damages, more espe
cially as the injury continued after notice. 
Chandler Electric Co. v. Fuller, xxi., 337.

4. Huilding—Want of repair — Damages— 
Héritiers fiduciaires — Fersonal liability of 
trustees—Free u tors—Arts. 021, OS I < <n, 10.7.7 
C. C'.|—The owner of property abutting on a 
highway is under a positive duty to keep it from 
being a cause of danger to the public by reason 
of any defect, either in structure, repair or use 
and management, which reasonable care can 
guard against.—A. T. sued J. F. and M. W. 
!•’. personally as well as in their quality of 
testamentary executors and trustees of the 
will of the late ,1. I*'., claiming $4.1 KM) damages 
for the death of her husband who was killed by 
a window falling on him from the third story 
of a huilding which formed part of the gen
eral estate of the late J. but which had 
been specifically bequeathed to one (J. F. and 
his children, for whom the said J. F. and M. 
W. F. were also trustees. The courts below 
held appellants liable in their capacity of ex
ecutors of the general estate and trustees un
der the will.—Held, reversing the judgment 
appealed from, that the appellants were re
sponsible for tile damages resulting from their 
negligence in not keeping the building in re
pair as well personally as in their quality of 
trustees (d’héritiers fiduciaries ) for the bene
fit of (». F.’s children ; but were not liable as 
executors of the general estate. Fcrrier v. 
Trépan nier, xxiv., 8(1.

5. Contributory negligence — Unsafe pre
mises — Hisk voluntarily incurred.]—An em
ployee of a company which had contracted to 
deliver eon I at a school building went volun
tarily to inspect the place where the coal was 
to be put on the evening preceding the day 
,i|>on which arrangements had l»een made for 
the delivery, and was accidentally injured by 
falling into a furnace pit in the basement on 
his way to the Coal-bins, lie did not apply 
to tlie School Board or the caretaker in 
charge of the premises for permission to enter 
liefore making his visit. Held, affirming the 
judgment appealed from (23 Ont. App. R.

: 597», that in thus voluntarily visiting the 
premises for his own purposes and without

j notice to the occupants, lie assumed nil risks
! of danger from the condition of the premises 

and could not recover damages. Hogcrs v.
1 The Toronto 1‘ublic School Hoard, xxvii., 448.
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0. Lawful use of land — Excavation»—lu- 
fini/ tu adjoininy property—Damages—Eight 
of net mu. | 1‘lnintiff charged that defendant 
carelessly, negligently and improperly made ex 
cavations upon his lot adjoining that of the 
plaintiff, allowed water to accumulate in the 
excavations and to injure the foundations of 
plaintiff's building. The judgment appealed 
from (IS X. It. Rep. 523), ordered a nonsuit 
on the ground that damage and injury must 
both concur to afford a right of action, that 
the evidence shewed only an oidiuary and 
legitimate use by defendant of his own land 
which did not constitute an injury and, there
fore, lie was not liable for damages. On ap
peal the Supreme Court of Canada affirmed 
the judgment appealed from. St. John Young 
Men’s Christian Association v. Hutchinson, 
Cass. I >ig. (2 ed.) 210.

2. Carriers.

7. Carriers — Special contract—Limitation 
of liability — Damages—Wrongful conversion 
on connecting line of transportation—Sale of 
goods for non-payment of freiaht.1 Condi
tions in a shipping receipt relieving the car
rier from liability for loss or damages aris
ing out of “the safekeeping and carriage of 
goods " even though caused by the negligent*, 
carelessness or want of skill of the carrier's 
officers, servants or workmen, without the 
actual fault or privity of the carrier, and re
stricting claims to the cash value of the goods 
at the port of shipment, do not apply to eases 
where the goods have been wrongfully sold or 
converted by the carrier. Wilson v. Canadian 
Development Co., xxxiii., 432.

The Privy Council refused leave to appeal,
July, 1908.

8. Carriage of perishable freight — Bill of 
lading — VerbaI condition—Duty as to suitable 
transportation- Covered cars —- “ At owner's 
risk ' —Estoppel.

See Railways, 1.

i). Contract by carrier — Forwarding goods 
—Delivery — Connecting lines — Custody of

Sec Carriers, ti.

10. It a il way company—Carriage, of goods— 
Limitation of liability—Itailway Act, 1888, s. 
2\6 (d).

See Railways, 5.

11. Itailway company—Carriage of goods—■ 
Connecting lines—Special contract — Loss by 
fire in warehouse—negligence—Pleading.

Sec Railways. 0.

12. Fragile goods — Stowage — Contract 
against fault of servants — Charter party— 
Affreightment.

See Carriers, 10.

13. Itailways — Carriers—Special instruc
tions—Acceptance by consignee—Warehouse
men—Amendment.

See Carriers. 17.

I 3. Causa Causa ns ; Proximate Cause.

I 14. Itunaway horses—Xcgligcncc— /*»•
I mate cause - - Danger voluntarily incuind 
] Reasonable, conduct.\ — C. having driven 
| horses into a lumber yard adjoining a si : 
i on which blasting operations were being < 

ried on. left them in charge of the owner 
another team while he interviewed the pro| ;
1er of the yard. Shortly after a blast wi 
iiff and stones thrown by the explosion fell 
the roof of a shed in which C. was staialm- 
and frightened the horses, which began to i 
C. at once ran out in front of them and . i, 
deavoured to stop them, but could not. and m 
trying to get away lie was injured. 11- 
brought an action against the municip. > 
conducting the blasting operations to rem r 
damages for such injury. Held, nllirmin
decision appealed from (20 Ont. App. R. I " 
Owynne. J„ dissenting, that the negli,. 
manner in which the blast was set off win i - 

I proximate and first cause of the injury t" • 
that such negligent act immediately prod , 
in him the stale of mind which instim iiv a 
impelled him to attempt to stop the hors- 
and that lie did no more than any reasomn v 
man would have done under the circumstnm».

I Town of Prescott v. Connell, xxii., 117.

15. Passenger vessel—Use of wharf I m i 
I talion to public — Accident in using r 

eiently lighted wharf—Proximate causi hr 
gular medical attendance — Excessive dm,/ 
ages.]—A company owning a steamboat i ik 

I ing weekly trips between Host on and Halifax, 
j occupied a wharf in the latter city leased in 

their agent, l-'or the purpose of getting to 
| and from the steamer there was a plank side 

walk on one side part way down the wharf 
1 and persons using it usually turned at the end 

and passed to the middle of the wharf Y 
j and his wife went to meet a passenger expect

ed to arrive by the steamer between seven and 
eight o'clock one evening in November. Tiny 
went down the plank sidewalk and instead - :

' turning off at the end, there being no light-.
and the night dark, they continued straight 

1 down the wharf which became narrower after 
some distance, and formed a jog, on reaching 

1 which. Y.’s wife tripped and as her husband 
tried to catch her they both fell into the water 
Forty-four days afterwards Mrs. Y. died. In 
au action by Y. against the company to r>- 

i cover damages occasioned by the death of his 
wife it apiieared that the deceased had not 
had regular and continual medical treatment 

; after the accident and the doctors who gave 
evidence at the trial differed as to whether 
or not the immersion was the approximate 
cause of her death. The jury when asked 
Would the deceased have recovered, in it with 
standing the accident, if she had received regu
lar and continual at tendance V replied, " very 
doubtful.” A verdict was found for plaintiff 

, with $1,500 damages, which the Supreme 
Court ( N. S.) set aside, and ordered a new 
trial. Held, affirming judgment appealed from 
«24 X. S. Rep. 430). that Y. and h - wif- 
were lawfully upon the wharf at the time of 
the accident ; that in view of the established 

! practice they find a right to assume that they 
! were invited by the company to go on the 
I wharf and assist their friends in disembark- 
| ing from the steamer : and that they had a 
I right to expect that the means of approach 

to the steamer were safe for iiersons using or- 
1 dinary care, and the company was under an 

obligation to see that they were safe -IRU.
I further, that it having been proved that the
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wharf was only rented to tlm agent because 
the landlord preferred to deni with him per
sonally. ami that it was rented for the use 
of the company, whose officers hod sole con
trol of it. the company vas in possession of 
it at the time of the revident.- //»!</, also, 
that the evidence and finding of tin* jury hav
ing left it in doubt that the accident was the 
proximate cause of Mis. Y.'s death, the jury 
not having been properly instructed ns to the 
liability of the company under the cireum- 
stslices, and the damages being excessive un
der the evidence, the order for a new trial 
should lie affirmed. York v. Canada Atlantic 
ss. t o., xxii., 1(57.

10. Master and serrant — Negligence — 
Quebec Factories Art "—H. S. Q. arts. SO 19 

8053—Art. 105.1.C. C.—Civil responsibility— 
Cause of accident—Conjecture ■— Evidence— 
thins of proof—If reach of statutable duty— 
Mice regulations.]—The plaintiff's husband 
was accidentally killed whilst employed as en
gineer in charge of defendant's eufeine and ma 
chiuery. In an action by the widow 
for damages the evidence was altogether 
circumstantial and left the manner in
which the accident occurred a matter of 
conjecture. — Held, that, in order to main- 
tain the action it was necessary to prove 
by direct evidence, or by weighty, precise and 
consistent presumptions arising from the facts 
proved, that the accident was actually caused 
by the positive fault, imprudence or neglect of 
the person sought to be charged with respon
sibility. and such proof being entirely want
ing the action muet be dismissed. The pr«- 
vi-ions of the “Quebec Factories Act” ( 11. 
s. «j. arts. 8019 to .'iti5,‘$ inclusively i are in
tended to operate only as police regulations 
and the statutable duties thereby imposed do 
not affect the civil responsibility of employers 
towards their employees ns provided by the 
Civil Code. Montreal Moiling Mills Co. v. 
Corcoran, xxvi.. 595.

17. Master and servant — Evidence—Prob
able rause of accident.] — Kvidemv which 
merely supports a theory propounded as to 
the probable cause of injuries received through 
an unexplained accident is insufficient to sup
port a verdict for damages where there is no 
direct fault or negligence proved against the 
defendant and the actual cause of the acci
dent is purely a matter of speculation or con
jecture. Canada Faint Co. v. Trainor, xxviii,

IS. Fault of fellow-servant — Contributory 
inuliiii nee — Employer's liability — Arts. 
1H5I. I’l'ili C. C.—Dangerous material—Prob
able eaiise of accident.]—Defendants manu
factured detonating cartridges or caps made 
by charging copper shells with a composition 
of fulminate of mercury and chlorate of pot
ash, a highly explosive mixture, requiring 
great care in manipulation. It is, when dry. 
liable to explode easily by friction or contact 
with flame, but has the property of burning 
slowly without exploding when saturated with 
moisture. It was the duty of defendant’s fore
man, twice a day, to provide a sufficient quan
tity of the mixture for use in his special com
partment during the morning and in the after
noon. and to keep it properly dampened with 
water, for which purpose he was furnished 
with a sprinkler. It was also the foreman's 
duty to fill tlie empty shells with the fulmi
nating mixture ns they were handed to him 
set on end in wooden plates, and then pass 
them on. properly moistened, through a slot

in his compartment, to a shelf whence they 
were removed by another employee and the 
charges pressed down to the bottom of the 
shells by means of a pressing machine worked 
by C„ at a table near by. An explosion took 
place which appeared from the evidence to 
have originated at the pressing machine, and 
might have occurred either through the ful
minate in the shells having been allowed to 
become too dry from carelessness in the 
sprinkling, of from an accumulation of the 
mixture in adhering to and drying upon the 
metal isirtioiis of the pressing machine. It 
was the duty of operating the pressing 
machine, to keep it clean and prevent the mix- 
ture from accumulating and drying there in 
dangerous quantities. When the explosion oc
curred, the foreman and C. and another em
ployee were killed, but a fourth employee, who 
was blown outside the wreck of the building 
and survived, stated that the first Hash ap
peared to come from the pressing machine, 
and the explosion followed immediately. The 
theory propounded by the plaintiff, father of 
('., assumed that nothing was known of the 
actual cause of the explosion, nor where it in 
point of fact originated, but inferred from a 
supposed condition of things, that the fulmi
nate had not been sufficiently dampened, and 
that this indicated carelessness on the part 
of the foreman and raised a presumption that 
the explosion originated through his fault. 
The evidence of the survivor leu to the con
clusion that th«‘ explosion originated through 
C.’s neglect to clean the pressing machine. 
Defendants had taken all reasonable precau
tions to diminish risk of injury to their em
ployees in the event of an explosion, 
ami it appeared that conformity with 
rules prescribed and instructions given by 
them to their employees for the purpose 
of securing their safety, would be suf
ficient to secure them from injury. IIeld. 
Taschereau and King. J.T., dissenting, that as 
it apjieared under the circumstances of the 
case, that the cause of the accident was either 
unknown or else that it could fairly be pre
sumed to have been caused by the negligence 
of the person injured, whose personal repre
sentative brought the action, that there could 
not he any such fault imputed to the defen
dants as would render them liable in damages. 
Dominion Cartridge Co. v. Cairns, xxviii., 
3<n.

19. Dangerous machinery — Statutory duty 
—Cause of accident.]—lx., a workman in a 
cotton mill, was killed by being caught in a 
revolving shaft and dashed against a beam. 
No one saw the accident, and it could not be 
ascertained how it occurred. In an action by 
his widow and infant children against the 
Company the negligence charged was want of 
a fence or guard around the machinery, which 
caused the death of K.. contrary to the pro
visions of the Workmen’s Compensation Act. 
Held, reversing the judgment appealed from 
(25 Out. App. It. .'$<>), (1 wynne, J„ dissenting, 
that, whether the omission of such statutable 
duty could or could not form the basis of an 
action at common law, the plaintiffs could 
not recover in the absence of evidence that 
the negligence charged was the cause of the 
accident. Canadian Coloured Colton Mills 
Co. v. Kcrrin. xxix., 478.

2ft. Use of dangerous material — Unknown 
cause of accident — Injury resulting from ex
plosion — Employer's liability — Fault of 

I fellow-servant.]—The negligent accumulation 
I of an unnecessary quantity of dynamite in
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21. Injury to workmen — Proximate c\ 
—Ontario Factories Act.]—A workman

dang<-rous proximity to employees of a min
ing company, where damage might occur 
througli the nature of the substance, careless
ness or otherwise, is such negligence on the 
part of the company us will render it liable 
for injuries caused by an explosion of the 
dynamite although the direct cause of such ex
plosion may be unknown. (1 wynne, .1.. dis
sented. As the doctrine of common employ
ment does not prevail in the Province of Que
bec. acts or omissions of fellow-servants of 
n deceased workman do not exonerate em
ployers from liability for tin* negligence of 
a servant which may have led to injuries. 
The (Jua n v. Filion (24 Van. S. C. K. 4S2», 
and The (Jurat v. (1 renier (30 Van. S. V. It. 
421 followed. Judgment appealed from af
firmed. The Asbestos it Asbcstic Co. V. Du
rand, xxx., 285.

■ cause
f. 1—A workman in a 

pulp factory, whose duty it was to take the 
pulp away from a drier, had to climb up a 
step ladder to get on a plank in front of the 
drier. The step ladder was moveable and 
placed close to a revolving cog wheel. On 
returning from the drier on one occasion an
other workman, accidentally or intentionally, 
removed the ladder as lie was alsmt to step on 
it and before lie could recover bis balance 
his leg was caught in the cog wheel and so 
crushed that it had to be amputated. In an 
action against the factory owners the jury 
found that the injured workman was not 
negligent or careless ; that the removal of the 
ladder would not have caused the accident if 
the wheel bad been properly guarded and the 
ladder fastened to the floor ; and that the non
guarding and fastening constituted negligence 
on the part of the defendants. Held, affirm
ing the judgment of the Court of Appeal VI 
Ont. L. It. t'rflOi, that the evidence justified 
the findings : that the proximate cause of the 
accident was the want of a proper guard on 
the wheel and fastening of the ladder to the 
floor for which the defendants were liable. 
Sault Ste. Marie Pulp and Paper Co. v. 
Myers, xxxiii., 23.

22. Common fault — Inconsistent findings 
of jury — Misdirection.

Sec No. 141, infra.

23. I sc of dangerous material — Neglect to 
insulate electric wires — Probable cause of 
accident — Employer's liability.

See No. 80, infra.

24. Sparks from railway engine — Itubbish 
on berm — Findings of jury — Concurrent 
findings as to cause of injury.

See No. 217, infra.

25. Insecure tackle Warning of danger 
—Imprudence — Cause of accident — Cause 
of injury.

See No. 88, infra.

20. I sc of dangerous material — Fnknown 
cause of accident — Injury resulting from ex
plosion — Employer’s liability — Fault of 
fellow-servant.

See No. 20, ante.

27. Horses running away — Cause of acci
dent — Telephone poll on public street.

See No. 192, infra.

1 28. Evidence to support verdict—Finit i
of fact — Practice — Defective ways. . 
and machinery — Proximate cause of ini, 
—Fault of fellow-workman — Mining r<gn

Sec VERDICT, 3.

4. Common Employment.
29. Negligence of servants or officers of n ■ 

Crown — Injury caused to fellow-servant 
Common employment. |— In the law of 
Province of Queliee, the doctrine of conn 
employment has no place. I 4 Ex. V. It i: i. 
affirmed. > The (Jueen v. Filion, xxiv., l<_:

Followed ill The (Jueen v. (Jrenier (30 < ■ . 
S. V. It. 421 and in Asbestos and Ashot 
Co. v. Durand (30 Van. S. V. It. 285). S,. 
Nos. 30 and 31, infra.

30. Negligence of fellow-servant— Comm- n 
employment — Doctrine in Province of (jn 
bee. | — The doctrine of common emploi n. n 
does not prevail in the Province of t/iml 
The (Jueen v. Filion (24 Can. 8. C. It. Pj 
followed. The (Jueen v. Grenier, xxx., 42.

31. Fse of dangerous material — f 11À1.--.1 u 
cause of accident — Injury resulting from i- 
plosion —• Employer’s liability — Failli ■./ 
fellow-servant.]—The negligent accumulation 
of an unnecessary quantity of dynamite in 
dangerous proximity to employees of a min 
tag company, where damage might 01 ui
through the nature of the substance, card,— 
ness or otherwise, is such negligence on i|m 
part of the company as will render it ImMe 
for injuries caused by an explosion of im- 
dynamite although the direct cause of -m-h 
explosion may be unknown. (1 wynne, ,!.. dis
sented.—As the doctrine of common employ
ment dis*s not prevail in the Province of tjm- 
bee. acts or omissions of fellow-servants of 
a deceased workman do not exonerate em
ployers from liability for the negligent..... . a
servant which may have led to injurie- Tin 
(Jueen v. Filion (24 Can. 8. V. It. 4821. and 
The Queen v. Grenier (30 (’an. 8. C. It. I'.'1 
followed. Judgment appealed from affirmed. 
The, Asbestos it- Ashes tic Co. V. Durand, xxx.. 
285.

32 Master anil servant — Common employ
ment —• Finding of jury — Question of fart. 

Sec Master and Servant, 15.

33. Negligent “ loom fixer ” — /)«/..-firr 
machine — Evidence for jury.

See No. 07, infra.

34. Person in charge of electric ear Motor- 
man — Injury to conductor — Workn'iTs 
Compensation Act.

See Employer and Employee, l
35. Work in mine — Entering shaft I'uic 

of signals — Disregard of rules—Dan y 1.
Sec No. 53, infra.

30. Working of mines — Statutory n 'mili
tions—Fault of fellow-workman.

See No. 00, infra.
37. Evidence to support verdict — Fimliw 

of fact — Practice — Defective ways. m,rk 
and machinery -- Proximate cause of in jury 
Fault of fellow-workman — Mining rcgalt-

See Verdict. 3.



9?5 NEGLIGENCE. 926

5. Contributory Negligence.

38. Unhuoycd anchor of moored vessel —
Cuktom of port — Ordinary caution -/fide of 
the road—Collision icith anchor—Contributory 
negligence—Damages.]- At a port whore ves
sels load timber, the " Krie Belle ” was in 
the habit of landing and uiking passengers.
I ■ M. C. Upper " was moored at the west 
side of the dock, and had her anchor dropped 
some distance out in continuation of the di
rect line of the east end of the wharf, thus 
kinging her cable directly across the end of 
the wharf from east to west, and without 
Imoying the same or taking some measure to 
inform incoming vessels where it was. The 
"Krie Belle” came into the wharf safely, 
and m hacking out from the wharf she came 
in contact with the anchor of the “ M. V.
I l'l>er.” making a large hole in her bottom, 
un a petition by the owner of the “ Krie 
lti'lle " in the Maritime Court of Ontario, to 
recover damages done to his vessel by the ” M. 
i . rpper." the trial judge found that both ves
sel*. were to blame, and held that each should 
pay iine-half of the damage sustained by the 

Km. Belle.”—On appeal by owner of “ M.
• ' I I'p'T " and cross-appeal by owner of 
“ Krie Belle,” the court was equally divided, 
tlie n|i|H-al and cross-appeal were dismissed 
without costs ; and it was llcld. per Ritchie, 
C.J. and Courtlier and Taschereau, .1.1.. that 
as tin •• Krie Belle." being managed with care 
and skill, went to the wharf in the usual way. 
and came out in the usual way. that impact 
with the hawser or anchor is “ impact between 
il-" vessels.” and as the " M. ('. Upper” had 
wrongfully and negligently placed lier anchor 
wli«;rc it ought not to have been, and without 
indicating, by a buoy or otherwise, its posi
tion in the ” Krie Belle." the owner of the 
“Krie Belle" was entitled to full compensation, 
and the “ M. ('. Upper" should pay the whole 
of ill" damage.—Per Strong, Henry and 
''Wynne. .1.1., that the '• M. C. Upj<er " had 
a right to have her anchor where it was. and 
dint it was not in the line by which the 
"Krie Belle” entered and by which she could 
have hacked out; that the strain on the 
anchor chain when the (Tew of the “ M. C. 
Up|M>r " were hauling on it all the time the 
"Krie Belle” was at Port K. sufficiently in
dicated the position of the anchor, and there
fore that the accident happened through no 
fault nr negligence on the part of the “ M. C. 
Vpper." , MoCallum v. Odette, vii., 3(1.

•"ib. Municipal corporation — .Yrtr trial — 
'"H*"it Defective sidctralk — hateful use 
of drnl — Contributory negligence — Dam- 
W*■ I In an action for damages from an 
injury caused by a defective sidewalk, the evi- 
‘Hic" ut' the plaintiff shewed that the acci
dent whereby she was injured happened while 
d" was engaged in washing the windows of 
ii'T dwelling from the outside of the house, 
t ua in taking a step backward, her foot went 

j through hole in the sidewalk and she was 
I thrown down and hurt ; she knew the hole 

"as there. There was no evidence as to the 
nature or extent of the hole, nor was afiirma- 
tive evidence given of negligence on the part 
nf any ollicvr of tlie corporation.—No motion 

I fftr ,|l"l<"ii was made, and the jury were di- 
I rpted that if the plaintiff knew the hole was 
I IT1','' ,‘t W:l< contributory negligence ; but if 
I roe heli.up Was firm ground there was t > 
I twi i ""l,v •"“Régence.—1The jury award d 
I ' 'N 'jamages. and a rule nisi for a new trial 
I ”lls <iiRchnrged. Held, reversing the judgment

appealed from (23 X. It. Hep. 33»), that there 
should be a new trial. —Per Ritchie, C.J., and 
Fournier, .1. That the plaintiff was neither 
walking nor passing over, travelling upon, nor 
lawlully using the street as alleged in the de
claration, and she was, therefore, not entitled 
to recover.—Per Ritchie. C..I. The damages 
were excessive - /*< r llenry, .1. That the 
plaintiff was lawfully using the street, and 
there was evidence of negligence oil tin* part 
of the corporation, hut as the question of con
tributory negligence Imd not been left to the 
jury as it should have been there must be u 
new trial.—Per Taschereau and Uwyntte, ,1,1. 
That there was no evidence »f negligence to 
justify tin* verdict, and a > Miil should have 
liecti granted if moved for. I'otrn of Portland 
v. (iriffiths, xi„ 33.3.

40. Municipal ferry — Manner of mooring
—Contract to rang Corporate liability— 
Injury to passt tiger — Contriliutorg negli
gence. | The ticket issued to M., a traveller 
by rail from Boston. Mass., to St. .lolin. X. 
IV, entitled him to cross tin* St. John harbour 
by ferry, and a coupon attached to the ticket 
was accepted in payment of his fare. Tin* 
ferry was under the control and management 
of the corporation of St. John. Held, that an 
action would lie against tin* corporation for 
injuries to M. caused by the negligence of the 
officers of tin* boat during passage.- -The ap
proaches of tin* ferry to the wharf were 
guarded by a chain extending from side to 
side of tin* boat at a distance of about one 
and a half feet front the end. On approach
ing tin* " ' irf tin* employee whose duty it was 
to moor e boat unloosed tin* chain at one 
side, an when near enough jumped on the 
floats bring the mooring chain aboard. A 
iniml» of the passengers rushed towards the 
float ml M. seeing the chain down and 
tl : it safe to land followed them and
f' 'High the space between the wharf and

oat and was injured. When this happen 
• a . lie hunt was not moored. Held, affirming 
the judgment appealed from (23 X. IV Rep. 
31 xi. that the corporation was liable for the 
injuries sustained through the negligent man
ner of mooring the boat, and that .XI. was not 
guilty of such contributory negligence as 
would avoid that liability. Mayor of St. 
John v. McDonald, xiv„ 1.

41. Tramear — Collision irith vehicle—• 
Duty of driver — Contributory negligence.j 
—'Vite driver of a vehicle injured while 
crossing n tramway is not guilty of contri
butory negligence because lie did not look to 
see whether or not a car was approaching if. 
in fact, it was far enough away to enable bint 
to cross the tracks bail it been proceeding 
moderately and prudently.- (21 Ont. App. R. 
333, affirmed. ) Toronto Ity. Co. v. (Josnell, 
xxiv., 582.

42. Tramear — Accident to workmen on 
track — Contriliutorg negligence — New 
trial Practice. | A workman in the em
ploy of the company was injured by a tramear 
striking him while working on tin* track. An 
action for damages was defended on the 
ground that be lmd not l»een reasonably care
ful in looking out for tin* cars. The finding 
of the trial judge that the plaintiff was tin* 
cause of bis own misfortune and could not 
hold defendants liable was affirmed in the Di
visional Court but reversed by the Court of 
Appeal, which ordered a new tnal.—The Su-

l p renie Court affirmed tin* decision appealed
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from, Uxvynne, J., dissenting, but on counsel 
for tue company stating that n new trial was 
not desired, judgment was ordered to be en
tered for plaintiff with damages, the
amount assessed by the jury at the trial, and 
the appeal was dismissed with costs. Hamil
ton Street Hg. Co. v. Moran, xxiv., 717.

43. Contributory negligence — Infant».]— 
The doctrine of contributory negligence does 
not apply to an infant of tender age. Gardner 
v. Grace (1 F. At F. 861) l followed. (33 N. 
It. Hep. i)l, affirmed.) Merritt v. Hcpenstal,
xxv., 160.

44. Defective snotc-plough and bridge—De- 
railnient of tram — Contributory negligence— 
Finding» of jury — Failure to answer ques
tions — A t of incorporation —- Change of 
name — etc trial.]—A locomotive engineer 
in the company’s employ was killed through 
the derailing of a snow-plough and consequent 
breaking of a bridge. The jury found that the 
derailing was the proximate cause of the ac
cident ; that deceased was not guilty of con
tributory negligence; that the snow-plough 
and bridge were defective, and that the train 
crew was insufficient. They answered “ we 
do not know ” to the questions, as to whose 
negligence caused the accident ; whether or not 
the defects were known to defendant, before 
or at the time of accident, or could have been 
discovered by careful inspection : whether de
fendant was aware of insufficiency of the 
crews ; whether different construction of the 
bridge would have secured the safety of the 
train ; whether deceased knew the train was 
off the track before it reached the bridge, and 
if by reasonable care of the deceased or crew, 
the accident could have been prevented. The 
<*ourt below were equally divided as to neces
sity for a new trial. The trial judge instruct
ed the jury that the proximate cause was what 
caused the accident and not that without which 
it would not have hap|>ened, and there was a 
qui-stion as to the parties, plaintiffs in the 
action. The court below were also divided in 
opinion on these points. The Supreme Court 
of Canada ordered the new trial and affirmed 
the holdings of the judgment appealed from 
(27 N. S. Rep. 41)8 ) in other respects. Fudscy 
v. Dominion Atlantic lty. Co., xxv, 091.

45. Unprotected laundry rollers — Injury 
to employee — Fussing faintness of victim — 
Approved machinery — Contributory negli
gence.\—An employee in a laundry, who had 
gone lo work without her breakfast was at
tacked by faintness and while in a state of 
iitH'onsciousness. dropped her hand into an 
oiiening in a steam mangle, receiving severe 
injuries by contact with the healed cylinder 
and large revolving rollers. She perfectly 
understood the management of the machine 
which was in good working order, and not 
considered dangerous. On a recent visit, the 
Government factories inspector had approved 
of the machine and the factory was in the 
best possible order. Held, affirming the judg
ment appenled from ( Q. It. 5 (). B. 191 ), that 
there was no negligence chargeable to the de
fendant for which an action would lie. Demers 
v. Montreal Steam Laundry Co., xxvii., 537.

4(1. Master and servant — Cause of acci
dent — Contributory negligence — Evidence.] 
—In an action by an employee for injuries 
sustained while operating an embossing and 
stamping press, it appeared that when the ac
cident causing the injury occurred, the whole

928
I of the employee’s hand was under the press, 

which was unnecessary, as only the hand as 
far as the second knuckle needed to be in-.-i i..

I for the purpose of the operation in whit 
! was engaged. It was alleged that th ■ | r. - 
| was working at undue speed; but ii \as 
I proved that the speed had been increas. i to 
I such extent at the instance of the cmp.'•>.■.*
' himself, who was a skilled workman. Held,
[ reversing the judgment appealed from, that 

the injury occurred by a mere aceideiv n>t 
due to any negligence of the employ -r. but 

I solely to the hecdlessness and thought I- 
! of the injured man himself, and the empi-wr 
| was not ljuble. It inland v. Lee. xxviii,. :;|s,

I 47. Risk voluntarily incurred — Commis 
j fault — Division of damages. \ — I*. wu* v,
I prietor of certain lumber mills and ;i !. i l.v 
! leading to them across the River Rnt.- 
! The bridge being threatened with desire, i <>n 
! by the spring Hoods, the mill foreman railed 
j for volunteers to attempt to save It h 
j dertaking manifestly dangerous work in mail- 
j ing one of the piers with stone. While the 
j work was in progress the bridge was . ai-ri-tl
! away by the force of the waters and   :

the volunteers were drowned. Held, affirming 
in part the Judgment appealed from (Q It 
8 (j. B. 170), Gwynne, J., dissenting, that the 
maxim “ volenti non fit injuria ” did not aje 
ply, as the case was one in which both the 
mill-owner and deceased were to blani-. i.d 
that, being a case of common fault, the dan- 
ages should be divided according to the juris
prudence of the Province of Quebec. Frio. 
v. Hog, xxix., 494.

48. Trial of action — Contributory negli
gence—Findings of jury - - \eie trial I n 
deuce. |—On the trial of an action against a 
street railway company for injuries received 
through negligence of the company's servants, 
the jury answered four questions in a way 
that would justify a verdict for the plaintiff

, To the fifth question. “Could Rowan hy the 
exercise of reasonable care and diligent- have 
avoided the accidentV" tile answer u - "We 
believe that it could have been possible."— 
Held, reversing the judgment appea 
that this answer did not amount t-> a finding 
of negligence on the part of the pla 
proximate cause of the accident which would 
disentitle him to a verdict.—ID hi. further, 
that ns the other findings established negli
gence in the defendant which caused ilie acci
dent which amounted to a denial of contribu
tory negligence ; as there was no evidence of 
negligence on plaintiff's part in the r-vord. 
and as the court had before it all th-- materi
als for finally determining the question in dis
pute, a new trial was not necessary. Rosi» 
v. Toronto Ity. Co., xxix., 717.

49. Xegligenrc — Ha il ira y com pa nil — /"• 
jury to passengers in sleeping berth. I -S.. an 
elderly lady, was travelling on a train of the 
Canadian Pacific Railway Company from I 
Montreal to Toronto. While in n sleeping 
herth nt night, believing that she was riding f 
with her hack to the engine she tried to turn 
around in the berth, and the car going round I 
a curve nt the time she was thrown out on to | 
the floor and injured her hack. On the trial 
of an action against the company for damage
it was not shewn that the speed of the to.111 
was excessive or that there wns any defect :n J 
the roadbed nt the place where tin* accidfl* 
occurred to which it could be attributed. M 
reversing the judgment of the Supreme Court I
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of Nova Scotia, that the accident could not 
bo attributed to any negligence of the servants 
of the company which would make it liable 
in damages to S. therefor. Canadian Pacific 
Ry. Co. v. Smith, xxxi., 307.

50. Obstruction on high way — Repair of 
municipal streets — Contributory negli- 
ycnce.J—The Supreme Court of Canada af
firmed the judgment appealed from (33 X. S. 
Hep. 201) which held that permitting a mound 
of earth about eight inches in height to re
main at a filling over a trench dug to lay a 
pipe across a public street was not a serious 
or unusual obstruction due to negligence on 
the part of the municipality and holding the 
plaintiff guilty of want of proper care in ap
proaching during the darkness the dangerous 
place which lie had previously seen by day
light in the same condition. Messenger v. 
Town of Bridgetown, xxxi., 370.

51. Operation of tramway — Street cross- 
imji Spied and control of car'— Findings 
of jury — Contributory negligence,|—In an 
action founded on personal injuries caused by 
a trauicar the jury found that defendants’ 
negligence was the cause of the accident and 
nl«> that plaintiff had been negligent in not 
looking out for tin- car. 1/eld, reversing the 
judgment of the Court of Appeal (2 Ont. L. 
It. 53) that as the charge to the jury had 
properly explained the law as to contributory 
negligence the latter finding must be consid
ered to mean that the accident would not have 
occurred but for the plaintiff’s own negligence 
mill lie could not recover. London Street lty. 
Vo. v. ltrown, xxxi., <142.

52. Xepligcncc — Personal injuries — Use 
of elevator —Contributory negligence.]—fl. 
entered an elevator in a public' building after 
inquiring of tin- boy in charge if a certain 
tenant was in his office and being told lie was 
not. lie remained in the elevator while it 
made a number of trips in response to calls, 
ami had lieen in it over ten minutes when a 
call came from the fifth floor. The elevator 
went up and the passenger who had rung en- 
tered ll. at first making no attempt to get 
out, the operator then shoved to the door of 
the elevator and at the same time started the 
wheel which had to lie completely turned 
around to move the elevator. The time re
quired to turn the wheel would be sufficient 
to permit of the closing of the door if shoved 
simultaneously with the turning of the wheel. 
While it was being turned 11., without giv
ing warning, tried to get out through the door 
and. the elevator being then descending, he 
was caught between it and the floor and in
jured so that he died soon after. In an action 
h.v his administrator against the owner of the 
building. Held, affirming the judgment ap
pealed from (34 N. 8. llep. 3(15), that the 
act-idem was entirely due to the conduct of 
II. himself, and the owner was not liable. 
Hawley v. Wright, xxxii., 40.

53. Work in mine — Filtering shaft—Code 
of signals — hisregard of rules — Ihimages.]

miner was getting into the bucket by 
which lie was to Is* lowered into the mine 
when owing to the chain not being checked his 
weight carried him rapidly down and he was 
badly hurt. In an action for damages against 
the mine owners the jury found that the sys
tem for lowering the men was faulty ; the man 
In charge of it negligent : and that the en- 
ftne and brake by which the bucket was low-

fi. c. o.—30

ered were not fit and proper for the purpose. 
Printed rules were posted near the mouth of 
the pit providing among other things that sig
nals should be given, by any miner wishing to 
go down the mine or be brought up, by means 
of bells, the number telling the engineer and 
pitman what was required. The jury found 
that it was not usual in di-scending to signal 
with the bells ; and that the injured miner 
knew of the rules but had not complied with 
them on the occasion of the accident. On ap
peal to the Supreme Court of Canada from 
a judgment setting aside the verdict for plain
tiff- and ordering a new trial ; Held, reversing 
said judgment (N B. C. Hep. 344 i and restor
ing the judgment of the trial judge (7 B. C. 
Hep. 414), that there was ample evidence to 
sup|»ort the findings of the jury that defend
ants were negligent ; that there was no con
tributory negligence by non-use of the signals 
the rules having, with consent of the em
ployees and of tlie persons in charge of the 

I men. been disregarded which indicated their 
abnwatipti; therefore, tin- new trial should 

[ not have been granted. Held, further, that us 
! the negligence causing the accident was not 
! that of tin- persons having Control of those 
I going down tin- mine, it was not a case of 

negligence at common law with no limit to 
the amount of damages, but the latter must 
be assessed under the Employees’ Liability 
Act (|IV.»7| It 8. B. C. c. IKU Warming- 
ton v. Palmer, xxxii., 12(1.

54. Operation of railway I le fictive ma
chinery Contributory negligcnci Ur 

, omilling train — Running rules.] — The 
! judgment upiienled from (S B. C. Hep.

303) affirmed the order of the trial judge 
! withdrawing the case from the jury on the 
j grounds, in effect, that a conductor who had 

been injured through an accident Caused by 
a defective brake-mast, had been guilty of 
contributory negligence by failing to see that 

I his train was in proper condition before start- 
I ing it and thus disobeying running rules. The 

Supreme Court affirmed the judgment appeal- 
| ed from. l-jiwcett v. Canadian Pacifie R y.

I 55. Voluntary exposure — Incurring un- 
! necessary danger — Condition of policy.

See Insurance. Accident, 1.
| 5(1. Boundary ditches — Flooding of lands

-Maintenance of drains — Contributory 
negligence.

See No. 2dS, infra.

57. Toll gale — Obstruction on highway — 
Invitation to use dangerous way — I olunteer 
—Contributory négligence.

See No. 1S7, infra.

58. Running of railway trains — Accident 
to passenger embarking--" All aboard ’’—Duty 
of conductor — Contributory negligence—At
tempting to board moving train.

See No. 201), infra.

51). Ferry landing — Wharf insufficiently 
lighted — Carelessness of passenger — Want 
of guard rails. Ac.

See No. 85, infra.

(1ft. Proximate cause of accident — Runa
way horses — Hanger voluntarily incurred — 
Reasonable conduct.

Sec No. 14, ante.
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70. Injuries on passenger elevator—A 

ment of damages— Vindictive da magi # 
sonable award.

See No. 110, infra.
77. Mercantile agency—Confidential 

—False information—Assessment of dm 
See Libel, 3.

01. Dangerous way—Proximate cause—In
jury to person—Irregular medical attendance. 

See No. 15, ante.

02. Dangerous way—\ oluntary exposure to 
danger—Employer's liability.

See No. 87, infra.
03. Hail tea y company — Loan of cars — 

Reasonable care—Breach of duty—Risk vol
untarily incurred—“ \ oienti non fit injuria."

Sec llAILWAYS, 110.

04. L iisufc premises — Risk voluntarily *n- 

See No. 5, ante.

78. Négligence—Obstruction of street- ■ 
sessment of damages—Questions of fact .[■ 
lion of warranty.

See Appeal, 232.

79. Negligent navigation of hired tug—Pn 
sumption of fault—Compensation for n /.mi 
—Measure of damages.

See No. 143, infra.05. Master and servant — Injuries by ma
chinery—Proximate eu use—I m prudence.

See No. 120, infra.

00. Walking on railway line—Risk volun
tarily incurred—Trespass—Invitation to use 
passage—License.

See No. 210, infra.

07. Neglect of reasonable precautions—Em
ployer's liability — Imprudence of person in-

Sce No. 121. infra.

08. Use of dangerous materials—'Trespass— 
Necessary precautions —Imprudence of injured

See No. 81, infra.
09. Trespasser—W arning of danger—Im

prudence—Cause of injury—Dangerous way.
See No. 88, infra.

Dangerous Materials. &c.

80. Master and servant—Employers' liabili
ty—I'sc of dangerous material—Insulation of 
electric wires— fause of death- Eindinyt <>i
fact Arta. 1058, 105If C. f-1 Person
ing with dangerous material are obliged to 
take the utmost care to prevent injuries being 
caused through their use by adopting all 
known devices to that end, and where thei 
evidence that there was a precaution which 
might have been taken by a company in; king 
use of electrical currents to prevent live wires 
causing accidents and that this pre< 
was not adopted the company must he livid re 
sponsible for damages. Citizens' Light uml 
Power Co. v. Lepitrc, xxix., 1.

81. Use of dangerous material — .\Yr. wiry 
precaution — Evidence — Trespass Contri
butory negligence.] — Work on the constru 
tion of a railway was going on near the un
used part of a public cemetery in connection 
with which were used detonating caps con
taining fulminate. M., a boy of fifteen vu;-< 
of age, in passing through the cemetery with 
some companions, found some of these caps 
lying about on the bank above the works, in 
front of a tool Imx used by one of the gangs 
of workmen, and put them in his pocket. 
Later on the same day he was scratching the 
fulminate end of one ol' them with a 'tick 
when it exploded and injured his hand. <>u 
the trial of an action against the co
for damages, there was no direct evidence as 
to how the caps came to l>e where thy were 
found, hut it was proved that when a blast 
was about to take place, the workmen would 
hurriedly place any explosives they might have 
in their possession under their tool l,*.\, and 
then ran away. It also was proved tl*.it caps 
of the same kind were kept in the ....I hoi

79. Excessive speed of tramvar—Prompt 
action—Driving across tracks — Risk volun
tarily incurred.

Sec No. 247. infra.

71. Use of public way—Knowledge of defect 
—Contributory negligence — Obstruction on 
high way.

See Municipal Corporation, 140.

72. Sawmill—Injury to workman—Opening 
in floor—Fencing--Appeal—Findings at trial 
—Contributory negligence.

See No. 89, infra.

73. Operation of railway trains—Collision 
—Duty of enginemun — Rules—Contributory 
negligence.

See No.

G. Damages.

74. Common fault — Risk voluntarily in
curred—Division of damages.]—In a case in 
the Province of Quebec where it appears that 
the employer and the injured employee were 
both at fault damages should Is* divided. 
Judgment appealed from. Q. It. 8 Q. B. 170. 
varied. Price v. Roy, xxix.. 494.

75. Repair of street—Lord Campbell’s Act 
—Art. 1056 C. C.—Bereavement—Solatium— 
Pecuniary loss—Cross-appeal.

See Damages, 3.
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that whether or not M. was a trespasser, waa 
also a question for the jury, who did not puss 
upon it. Makins v. Figgott, xxix., 18N.

82. Ncgligcnct—-Fse of dangerous material* 
—Cause of explosion—Cause of injury—Arts. 
1053, 10’tii C. C. —- Fault of fellow-servant —- 
Lmgloytr'* liability. |—To permit un unneCes- 
Ntry quantity of dynamite to accumulate in 
dangerous proximity to employees of a mining 
cunipauy, in u situation where opportunity for 
damage might occur either from the nature of 
the substance or through carelessness or other
wise. is such negligence on the part of a min
ing company as will render it liable in dam
ages for the death of an employee from an ex
plosion of the dynamite, though the direct 
cause of such explosion may be unknown, 
liv vnne, .1.. dissenting.—As the doctrine of 
common employment does not prevail in the 
Province of (Quebec, acts or omissions by fel
low servants of the deceased do not exonerate 
employers from liability for the negligence of 
a servant w hich may have led to injury. The 
tjueeii v. Filion (24 Can. S. C. It. 4821, and 
The if wen v. (J renier (30 Can. S. C. It. 42» 
followed. Asbestos and Asbestic Co. v. />«- 
rami, xxx., 28Î».

S3. Opt ration* of a dangerous nature—Sup- 
pilling i In-trie light Insulation of electric 
Kin *. | — The defendants are a company en
gaged in supplying electric light to consumers 
in the City of Montreal under special charter 
for that purpose. They placed a secondary 
wire, by which electric light was supplied to 
G.'s premises in close proximity to a guy-wire 
used to brace primary wires of another elec
tric company which, although ordinarily a 
dead wire, might become dangerously charged 
with electricity in wet weather. The defend
ant.'' secondary wire was allowed to remain 
in a defective condition for several months im
mediately preceding the time when the injury 
compaiined of was sustained, and It was at 
that time insufficiently insulated ut a point in 
close proximity to the guy-wire. While at 
tempting to turn on the light of an incan
descent electric lamp on his premises, on a 
wet and stormy day, (J. was struck with in
sensibility and died almost immediately. In 
an action to recover damages against the com
pany fur negligently causing the injury. Held. 
attaining the judgment upiiealed from, that the 
defendants were liable for actionable negli
gence as they had failed to exercise the high 
degree of skill, va re and foresight required of I 
persons engaging in operations of a dangerous j 
nature. Ho gal Fleet ric Co. v. Utvf, xxxii.,

84. I *t of dangerous matt rial—Hcgulalions 
(if cartridge factory — Itt nsonablc precautions 
—1‘robable cause of accident—Fmployt r's ha
bilita -Fault of fcUow-stmint—Contributory 
*'Ill'll' "a \ ,is. tUÔ.i, W.ji; C. C | defend
ants manufactured detonating cartridges or 
caps made by charging copper shells with a 
composition of fulminate of mercury and chlo
rate of potash, a highly explosive mixture, re
quiring great care in manipulation. It is. 
"hen dry, liable to explode easily by friction 
or contact with flame, but has the property of 
burning slowly without exploding when sntu ! 
rated with moisture. It was the duty of de
fendant’s foreman, twice a day. to provide a 
*ulfi' ient quantity of the mixture for use in 
Ins 'peri;,| compartment during the morning 
and in the afternoon, and to keep it properly 
dampened with water, for which purpose he 1

was furnished with a sprinkler. It was also 
the foreman's duty to till the empty shells with 
the fulminating mixture as they were handed 
to him. set on end in wooden plates, and then 
pass them on. properly moistened, through a 
slot in his compartment, to a shelf whence they 
were removed by another employee and the 
charges pressed down to the bottom of the 
shells by means of a pressing machine worked 
by C\, at a table near by. An explosion took 
dace which appeared from the evidence to 
mve originated at the pressing machine, and 
might have occurred either through the fill 
minute in the shells having been allowed to 
become too dry from carelessness in the 
sprinkling, or from an accumulation of the 
mixture adhering to and drying ii|>on the 
metal portions of the pressing machine. It 
was the duty of C.. operating the pressing 
machine, to keep it clean and prevent the mix
ture from accumulating and drying there in 
dangerous quantities. When the explosion oe- 
curml, the foreman and <\ and another em
ployee were killed, but a fourth employee, who 
was blown outside the wreck of the building 
ami survived, stated that the first flash np 
pea red to come from the pressing machine, 
and the explosion followed immediately. The 
theory propounded by the plaintiff, father of 
<assumed that nothing was known of the 
actual cause of the explosion, nor where it in 
point of fact originated, but inferred, from a 
supposed condition of things, that the fulmi
nate had not been sufficiently dampened and 
that this indicated carelessness on the part of 
the foreman and raised a presumption that the 
explosion originated through his fault. The 
evidence of the survivor led to the conclusion 
that the explosion originated through C.'s 
neglect to clean the pressing machine. IRend
ants had taken nil reasonable precautions to 
diminish risk of injury to their employees in 
the event of an explosion, and it appeared that 
conformity with rules prescribed and instruc
tions given by them to their employees for the 
purpose of securing their safety would he suffi
cient to secure them from injury, lit Itl, Tas
chereau and King, .1.1,. dissenting, that as it 
appeared under the circumstances of the case, 
that the cause of the accident was either un 
known or else that it could fairly be presumed 
to have been caused by the negligence of the 
person injured, whose personal representative 
brought the action, that there could not be 
any such fault imputed to tin* defendants as 
would render them liable in damages, no
nunion Cartridge Co. v. Cairns, xxviii., 301.

8. Daxokkovs Way, Wokks, &c.

8Ô. I he of passage-way — Contributory 
negligence Want of guard rails, dc.—Wharf 
insufficiently lighted—Ferry landing.]—B. al
leged that her husband, upon whose labour 
she and her eleven children were dependent 
for support, was drowned at the Grand Trunk 
wharf, in Quebec ; that the company caused 
his death by gross negligence, and want of 
forethought ; that the company was bound to 
keep its wharves in good order; to put rail
ings, guards and gates, and lights sufficient to 
ensure the safety of its passengers, and to 
light in a proper manner its wharves and 
pontoons, whenever necessary, all which it had 
failed to do for four or five months previous 
to the 29th October. 1883 : that on that day 
the weather was rainy and very dark : that 
her husband purchased a ticket for appellant's



935 NEGLIGENCE.
ferry boat and went to its wharf to take the 
steamer advertised to leave at U.15 p.m. ; that 
by reason of the negligence of the company, 
it's wharf and pontoon were insufficiently 
lighted, in a dangerous ami slippery condition, 
not provided with doors, guards or gates, and 
that the ferry Isiat was not at the wharf, not
withstanding that the hour of its arrival had 
passed ; that her husband, while proceeding to 
take the ferry, which In- believed t<> l»<- at the 
wharf, without negligence or imprudence on 
liis part, and notwithstanding that he took all 
possible precautions, but by reason of the 
want of light, and the absence of guards or 
gates, fell over the wharf and was drowned.— 
The plaintiff relied upon charges of general 
negligence on the part of the company, and 
upon specific omissions : 1st. Insufficiency of 
light. 2nd. Want of gates, guards or railings. 
;trd. The late arrival of the ferry boat.—The 
company pleaded the general issue, thus nega
tiving the allegations in the statement of claim 
of due care and prudence on the part of the 
husband, and of negligence, general or special, 
on its own part. —The company’s premises con
sist of a large wharf, upon which the offices, 

are built, and a double pontoon, necessary 
by reason of the great rise and fall of the tide, 
to the outer of which the ferry boat moors. 
The pontoons are reached by a slip in the 
wharf. I pou tin* outer pontoon is built g 
large freight shed, through which a passage 
about twelve feet wide by thirty feet long 
leads to the river, and by means of which the 
ferry boat is reached.—Deceased, on his way 
Home, at about (i o'clock in the evening, came 
to the lira ml Trunk ferry, crossed diagonally 
the first pontoon and had to enter the narrow 
passage-way on the covered pontoon, at the 
end of which lie expected to find the steam
boat already moored and prepared to receive 
passengers. The end of this passage is closed 
by a door or gate sliding on rollers, which is 
usually kept shut for the safety of freight, 
ami for preventing ruin or snow from coining 
in. This door was not then closed. The de
ceased walked through this passage-way to 
board the ferry twhich was late that even
ing), and th<> night being dark and foggy, 
and the passage lighted with only one lamp, 
he walked or slipped into the water and was 
drowned - The main point urged by plaintiff 
was insufficiency of the lights. The trial judge 
found that death was solely due to deceased's 
own gross negligence, carelessness and impru
dence. and that the accident could not have 
happened had he exercised ordinary care and 
prudence, and dismissed the action.— This 
judgment was reversed by the t’ourt of 
Queen's Bench, appeal side. ( Cross, ,1., dis 
senling i. the court holding that the accident 
had been occasioned by the negligence and 
want of due care of the company, and not 
to any fault or negligence on the part 
of deceased, and gave a verdict for plaintiff. 
Held. affirming the judgment appealed from 
(11 Q L. It. 2541. that there was culpable 
negligence on the part of the company In not 
having sufficient lights and a gate or chain to 
guard against accidents. The damages were 
not increased, but interest was allowed from 
the time of the demand. (Jrund Trunk Itg. 
Vo. v. Uoulangcr, Cuss. Dig. (2 ed.) 733.

8t5. Workman in factory—Evidence—(Jura
tion* of fact—Interference on appeal.]—W., 
a workman in a factory, to get to the room 
where he worked had to pass through a nar
row passage, and at a certain point to turn to 
the left while the passage was continued in

93<i

I a straight line to an elevator. In going to i . 
j work at an early hour one morning he iud 

vertently walked straight along the pas-.:..
: and fell into the well of the elevator, win , 

was undergoing repairs. Workmen engai.
' in making such repairs were present at • .

time with one of whom W. collided at 
, opening, but a bar usually placed across 

opening was down at the time. Held, atlii ■ 
ing the decision appealed from (21 Ont. A 
K. KMl. Strong. V. .1., heaitunte. Tuscher. m. 
J., dissenting, that there was no evidein ••• 
negligence of the defendants to which the ,n 
dent could be attributed and W. was prop, i * 
nonsuited at the trial.—Held, per Strong. < I
that though the case might pro|s‘rly have....ti
left to the jury, as the judgment of nonsuit \\;i 
affirmed by two courts it should not lie i > 
fered with. II cud ford v. MeVlury .1/ /./. < .,.

87. Monter and nerrant— Voluntary . • yo- 
«un—Employer*' Liability Act — Eviilim- 
New trial Imprudence. I A mill work 
smsl for damages for injuries while pull
over a set of uncovered cogs, upon which In- 
slipped and was injured before they cmiiil h- 
slopped. The jury found that there were ..’lier 
passage ways for plaintiff to use in fullil in- 
his duties, but that none of them was -mli 
cient and the way used was more expedn 
that the omission by the company to pi an
il covering over the cogs left a del., v. 
way; and that the plaintiff was not tunhily 
negligent. The trial judge held that the .ml 
tiff voluntarily incurred the risk and dish,
the ' 11 is decision was reverse.I .,n.|
verdict entered for plaintiff with damages ns 
assessed by the jury. The Supreme « •. irt 
of Canada reversed the judgment appen.nl 
from and ordered a new trial, on ilie -, ..-uni 
that it was not sufficiently established tliât 
plaintiff had of reasonable and practical i„ .- 
sity to pass over a set of cogs, which. In-iug 
uncovered, were in a dangerous and defective 
stale as charged in the statement ui . hum. 
Itritiuh Columbia Mill* Co. v. Scott, xxiv, 
7M2.

88. Tre*pu**rr—Uangrrou* tray—t'mitribu
tary negligence—Vuumc of injurie*--Unimini 
of danger.] B. was afioard a ship on the 
point of departure from the port, and was in
jured by tackle falling from a derrick u»eu in

. stowing the cargo. The jury found that the 
accident was caused through imperfo i hitch
ing of the tackle, but that B. iuipro|iei ly r.- 
mained in a dangerous position afi- i hein: 
warned to ''stand from under.” The jury a I»" 
found that B. was not, at the time, employed 
at his work and duty, but was aboard iIn- 
ship with reasonable expectation of being «mi- 
gaged for the voyage. Held, that B. was a 
trespasser ; that his fault and imprudence con
stituted the principal and immediate , -hm- "i 
his injuries, and that the owner and master 
of the ship was not responsible in damages 
under the circumstances, even if B. had any 

I lawful cause or right to be aboard the ship 
and although there may have been fault in the 

I hitching of the tackle. Roberta v. Ilankiu.
! xxix., 218.

; 8!t. Sawmill—Injury to workman -Opoii'ii
in floor—Fencing—Appeal—Findings at trial 
—Contributory ncglipcnce.]—T. was working 
in a sawmill at ft time when the sit we were 

I stopped in order to change any re<iuiriiig to 
I be replaced. Une only, the butting saw, was

LL
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left running, being near the end of a board 12 
feel long used to measure the planks before 
they were cut. While the saw# were siopjied 
scleral of lbe workmen sat on this table, and 
1. going towards the end to lind a seat 
slipped and fell into an ojieniiig in the floor 
where the deal ends dropped on being cut off. 
On slipping be threw out bis left arm which 
vimie against the saw in motion and was cut 
off. In an action for damages against the 
mill-owner the trial judge held that the latter 
was negligent in not protecting the opening 
and in not slopping the butting saw with the 
others. Un appeal from the decision of the 
t'niirt of Review continuing the judgment at 
the trial: lit Id. allirniing said judgment, that 
the want of protection of the opening was 
ivgligcticc for which the owner was respon
sible. //«/</, also. Strong, C.J., limitante, that 
it" T. was guilty of contributory negligence he 
was sufficiently punished by a division of the 
damages at the trial. Held, per Sedgewick, 
lfavies and Mills, .1.1,, that negligence co,uld 
not be attributed to the owner troili the fact 
that tin- bulling saw was not stopped with the 
others. iVicc v. 'talon, xxxii., 123.

IHl. Aeyliyenee Working of milieu—»Stutu 
tory hi in in y reyuluiions—It. N. A". S. (5 Her.) 
c. ' /'null of fi llou)-icorkmen.]—The defentl- 
iini company employed competent officials for 
the superintendence of their mine, and re
quired that the statutory regulations should 
lie observed. A labourer was sent to work in 
uii unused balance which bad not been fenced 
nr inspected and an explosion of gas occurred 
from iIn- effects of which he died. In an ac
tion for damages by his widow, Held, revers- 
ing the judgment appealed from, Taschereau 
and Sedgewick, ,1,1., dissenting, that ns the
..... had failed to maintain the mine in a
comuiion suitable for carrying on their works 
with reasonable safety, they were liable for 
the injuries sustained by the employee, al
though the explosion may have been attribu
table to neglect of duty by fellow workmen. 
(Jrinit v. Acadia Cuul Co., xxxii., 427.

111. \eyligcnce — Employer and employee— 
Insecure xeuffold — Disobedience to rules — 
UunyeioiiH way, works and maehinery.\—The 
Supreme Court affirmed the judgment np|»ealcd 
from which laid affirmed the decision of the 
Court of Review, at Quebec (Q. It. 21 S. C. 
fflh. reversing the trial judgment and holding 
thin n was the duty of an employer not only 
to order the discontinuance of dangerous ope
ration' on an insecure scaffold, but also to 
tukv measures to ensure the carrying out of 
inch orders, and that, in the event of an aed- 
di;m m i Hi ring through neglect or disobedience 
of .'iicli orders, the employer was liable in dam
ages tor injuries caused thereby. Lamourcux 
v. Fournier dit Larose, xxxiii.. (>75.

9- Wharf of passenger vessel — Invitation 
In /inhin Insuffieient lighting — Dangerous 
inn- 1’in.rimatc cause — Evidence — Insuffi- 
ciinl findings — Excessive damages — A 'vie 
|n,d I A company owning a steamboat mak
ing weekly trips between Boston and Halifax, 
occupied a wharf in the latter city leased to 
their agent. For the purpose of getting to 
am from the steamer there was a plank side 
wii k on mi,, side part way down the wharf 
and persons using it usually turned at the end 
am passed to tlie middle of the wharf. Y. 
and his wife went to meet a passenger expect
ed to arrive by the steamer lx-tween seven and 
eight o'clock one evening in November. They

went down the plank sidewalk and instead of 
turning off at the end, there being no light 
and the night dark, they continued straight 
down the wharf which became narrower after 
some distance, and formed a jog, on reaching 
which Y.’s wife tripped and as lier husband 
tried to catch her they both fell into the water. 
Forty-four days afterwards Mrs. Y. «lied. In 
an action bv Y. against the company to re
cover damages occasioned by the death of his 
wife it appeared that the deceased laid not 
had regular and continual medical treatment 
after the accident and the doctors who gave 
evidence at the trial differed as to whether 
or not the immersion was the approximate 
cause uf her death. The jury when asked: 
" Would the deceased have recovered, notwith 
standing the accident, if she had bail regular 
and continual attendance"/" replied, "‘Very 
doubt l ui. " A verdict was fourni for plaintiff" 
with $1,500 damages, which the Supreme 
Court (A. S. i set aside, and ordered a new 
trial. Held, affirming judgment appealed from 
(21 A. S. Kcp. Idoi, that and his wife 
were lawfully upon the wharf at the time of 
the accident, that in view of the established 
practice they had a right to assume that they 
were invited by the company to go on the 
wharf and assist their friends in disembark
ing from the steamer; and that they had a 
right to expect that the means of approach 
to the steamer were safe for persons using or
dinary cure, and the company was under an 
obligation to see that they were safe, lit Id, 
further, that it having been proved that the 
wharf was only rented to the agent because 
tin* landlord preferred to deal with him per
sonally. and that it was rented for the use 
of the company, whose officers bad sole con 
troi of it, the company was in possession of 
it at the lime of the accident. Held, also, 
that the evidence and tinding of the jury hav
ing left it in doubt that the accident was the 
proximate cause of Airs. Y.'s death, the jury 
not having been properly instructed as to the 
liability of the company under the circum
stances, and the damages being excessive un
der the evidence, the order for a new trial 
should Ik* affirmed, fork v. Canada Atlantic 
Sts. Co., xxii., 1U7.

113. Defective construction — Machinery in 
mine—Cause of injury—Fault of fellow-work- 
inan1— W ays anil works—1 t rdicl. J---An eleva
tor cage was used in defendant's mine for the 
transportation of workmen and materials 
through a shaft over eight hundred feet in 
depth. It was lowered and hoisted by menus 
of a cable which ran over a sheave wheel at 
the tup of the shaft, and, to prevent accidents, 
guide rails were placed along the elevator 
shaft and tin* cage was lilted with automatic 
dogs or safety clutches intended to engage 
upon these guide-rails and hold the cage in the 
event of the cable breaking. The guide rails 
were continued only to a point twenty feet 
below the sheave wheel. On one occasion the 
cngincinun in charge of the elevator carelessly 
allowed the cage to ascend higher than the 
guide-rails and strike the sheave wheel with 
such force that the cable broke and, the safety 
clutches failing to act, the cage fell a distance 
of over eight hundred feet, smashed through a 
bulkhead at the eight hundred foot level and 
injured the plaintiff who was engaged lit the 
work for which he was employed by the de
fendants about fifty feet lower down In the 
shaft. In an action to recover damages for 
the injury sustained, the jury found that the 
immediate cause of the injury was “ the non-
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coniinunlice of the guide-rails " which, in their ' 
opinion, “caused the safety-dutches to fail in 
their action, and therefore allowed the cane to 
fall. IIchi, reversing the judgment appealed 
from I tt H. <*. Itep. H2 i. that the verdict ren
dered in favour of the plaintiff ought not to 
have been disregarded as there wax sufficient 
evidence to support the finding of fact by the 
jury. McKclvey v. I.c Hoi Mining Co., xxxii., 
004.

The Privy Council refused leave for an ap
peal. 11th February, 1008.

94. Coupling railway earn—Orders of con
ductor—Dangerous way—Findings of jury.

Nee No. 212, infra.

95. Guarding dangerous machinery—Statu
tory duly—Cause of accident.

See No. 19, ante.

9. Defective Machinery and Constbuc-

90. Use of dangerous machinery—Orders of 
superior — Reasonable core.] — O. was em
ployed in a factory to heat rivets and. with 
another workman, was engaged in oiling ma
chinery which worked the drill in which the 
rivets were made. Having oiled part, the 
other workman went away for a time during 
which O. saw that the oil was running off the 
horizontal shaft of the drill and called the 
attention of the foreman of the machine shop 
to it and to the fact that the shaft was full 
of ice. The foret, an said to him. “ Run her 
up and down a few times and it will thaw her 
off.” The shaft was seven feet from the floor 
and on it was what is called a buggy which 
Could he moved along it on wheels. Depending 
from the buggy was a straight iron rod into 
the hollow end of which was inserted the drill 
secured by a screw, and attached to the buggy 
was a lever over six feet long. O. when so 
directed by the foreman tried to move the 
buggy by means of the lever but found he 
could not. He then went round to the back 
•f the spindle and not being able then to move 
the buggy came round to the front, put his two 
hands upon a jacket around the spindle and 
put the weight of his body against it; it then 
moved and he stepped forward to recover his 
balance, when the screw securing the drill 
caught him about the middle of the body and 
he was seriously injured. It was shewn that 
Ü. had no experience in the mode of moving 
the buggy and that the screw should have been 
guarded. Held, affirming the decision ap 
pealed from (21 Ont. App. R. 59(1), Uwynue, 
J., dissenting, that the jury were warranted in 
finding that there was negligence in not having 
the screw guarded : that as the foreman knew 
that O. had no experience as to the ordinary 
mode of doing what he was told to do, lie was 
justified in using any reasonable mode ; that he 
acted within his instructions in using the only 
efficient means that he could ; and that under 
the evidence he used ordinary cure. Hamilton 
Bridge Co. v. O'Connor, xxiv., 598.

97. Defective machinery — Evidence for 
jury — Findings of fact — Verdict.] — T., 
a weaver in ft cotton mill, was injured while 
assisting a less experienced hand, by the 
shuttle flying out of the loom at which 
the latter worked, and striking her on the 
head. The mill contained about 400 looms, 
and for every 40 there was a man called the

“ loom fixer," whose duty it was to keep them 
in proper repair. The accident was caused in 
a holt breaking by the shuttle coming in <•<, i 
tact with it. and as this holt served as a cm i ; 
to the shuttle the latter could not remain ,v 
the loom. The jury found that the break! - 
of the bolt caused the accident, and that in» 
“ loom fixer" was guilty of negligence in 
having examined it within a reasonable u 
before it broke. T. obtained a verdict, v h., n 
was affirmed by the Court of Appeal. Ihli, 
(«Wynne, .1., dissenting, that the "loom 11\. 
had not performed his duty properly ; ilia1 
evidence as to negligence could not litre ln<n 
withdrawn from the jury; and that, as i In a v 
was evidence to justify their finding, tie v r 
diet should stand.— Fir Uwynuv, .1., that the 
finding of the jury that the negligence <<>n 
Hinted in the onuesion to examine the in. | 
not satisfactory, as there was nothing in ~i .»
that such examination could have .............. I
the accident, and there should lie a new in.il, 
Canadian Coloured Cotton Mills Co. v / 
hot, xxvii., 198.

98. Unprotected laundry rollers Injm to 
employee — Fussing faintness of victim I/,. 
proved machinery Contributing n<yl,y< . * 
—An employee in a laundry, who bad gnu» i.■ 
work without her breakfast was attacked |.>
faintness and while in a state of iiiicon»..... -
ness, dropped her hand into an opening in a 
steam mangle, receiving severe injure - i y 
Contact with the heated cylinder and lar.» iv 
yoking rollers. She perfectly understoou tin 
management of the machine which ».- ■ n 
good working order, and not considered dnii-

ferous. On a recent visit, the Govenvm at 
aclories inspector had approved of the ma

chine and the factory was in the best p, 
order. Held, affirming the judgment :i|-i"'.ird 
from (Q. it, 5 Cj. B. 191), that there was no
negligence chargeable to the defendant lor 
which an action would lie. Dcincr*_ \. Mon
treal Steam Laundry Co., xxvii., 537.

99. Matters of fact — Finding «/ jin 
Insecure rigging.] — W. was working 1 a 
vessel in port when a boom had in lie 
taken out of the crutch in which it I'M 
ed and he pointed out to the master that 
this could not be done until the rigging >u|i 
porting it, which had been removed, v a> re
placed which the master undertook ;» <lo. 
When the boom was taken out it fell on tie*
deck and W. was injured. In au I.......0
against the owners for damages the jury fourni 
that the fall of the boom was owiug to the 
said rigging not being secured, bqt that this 
was not occasioned by the negligence of the 
owners or their servants.—Held, affirming iIn- 
judgment appealed from (30 N. S. Rep. h . 
Gw vane. ,1.. dissenting, that the first part of 
the finding did not necessarily mean that the 
rigging had never been secured, or that il >•'- 
cured originally it had become insecure !•> 
negligence of defendants, and the jury liav.m: 
negatived negligence their finding should not 
be ignored. Williams v. Hurtling, xxix.. nlS.

j 100. Operation of railway—Defective irork 
i —Lock on switch — Finding of negligence—
' Evidence.|—The absence of a lock or guard 

on n railway switch is a defect in the con 
struction of the ways, works, machinery or 
plant connected with the construction <>f works 
sufficient to support findings of ncgligeuce by 
a jury. Batch <t Feppard v. Romburgh, l-t!> 
June, 1900.



NEGLIGENCE. 942HI
101. Dangerous machinery — Hail un y — 

Sparks from engine — Evidence—Finding* of 
jury—Defective count ruction.]—Fire was «lis- 
covered on J.’s farm a short time after a train 
01' the tirand Trunk Railway had passed it 
drawn by two engines one having a long, and 
the other a short, or medium, smoke-box. In 
nn action against the Company for damages 
it was proved that the former was perfectly 
constructed. Two witnesses considered the 
other defective, but nine men, experienced in 
the construction of engines, swore that a 
larger smoke box would have been unsuited to 
the size of the engine. The jury fourni that 
the lire was caused by sparks from one engine 
and they believed it from that with the short 
smoke-box ; and that the use of said box con
stituted negligence in the company which had 
not taken the proper means to prevent emis
sion of sparks, field, atlirming the judgment 
of the Court of Appeal (2 Out. L. It. 080), 
tlmt the latter tinding was not justified by the 
evidence and the verdict for plaint ill' at the 
trial was properly set aside. Juekson v. (fraud
Trunk fty. Co., xxxii., 245.

1U2. Findingh of fact—Machinery in mine— 
Defective construction — Promimatc cause of 
inIiiry—Fault of fellow-workman—Dt fective 
ways, tcorks and machinery—Disturbing ver
dict on appeal.]—An elevator cage was used 
In defendant's mine for the transportation of
workmen and materials through a shaft over 
eight hundred feet in depth. It was lowered 
and hoisted by means of a cable which run 
over a sheave wheel at the top of the shaft, 
and, to prevent accidents, guido rails were 
placed along the elevator shaft and the cage 
was tilted with automatic dogs or safety 
clutches intended to engage upon these guide- 
rails and hold the cage in the event of the 
cable breaking. The guide-rails were con 
tinned only to a point twenty feet below the 
sheave wheel. On one occasion the engineiuan 
in charge of the elevator carelessly allowed the 
cage to ascend higher than the guide-rails and 
strike the sheave wheel with such force that 
the cable broke and the safety clutches failing 
to act, the cage fell a distance of over eight 
hundred feet, smashed through a bulkhead at 
the eight hundred foot level and injured the 
plaintiff who was engaged at the work for 
which he was employed by the défendants 
about fifty feet lower down in the shaft. In 
an action to recover damages for the injury 
sustained, the jury found that the immediate 
cause of the iuury was “ the non-continuance 
of the guide-rails " which, in their opinion, 
11 caused the safety-clutches to full in their 
action, and therefore allowed the cage to fall.” 
Held, reversing the judgment appealed from 
(9 B. c Hep. 62), that the verdict rendered 
in favour of the plaintiff ought not to have 
been disregarded as there was sufficient evi
dence to support the finding of fact by the 
jw\v. McKvlvey v. Le Moi Mining Vo„ xxxii.,

.Leave to appeal refused by the Privy Coun
cil, 11th February, 1U05.

llKi. Damage by fire—Spark arrester—Mis
direction.]—in a case where the main issue 
"as us to the sufficiency of a spark-arrester 
on a steam engine used in running a hay-press, 
the trial judge directed the jury that “ if there 
was n° spark arrester in the engine that in 
itself would be negligence for which the de
fendants would be liable.”—Held, affirming 
tto judgment appealed from (2ft N. S. Rep. 
‘it»), Strong, J., dissenting, that it was mis-

' direction to tell the jury that the want of a 
spark-arrester was, in point of law, negligence. 
Peers v. FAliott, xxi., 10.

And sec New Tkial 70.

104. Employer's liability—Defective use of 
machinery Xoticc — Injury to workman.]— 
Employers are no less responsible for the in 
juries occasioned by the defective system of 
using their machinery than they would have 
been for a defect in the machinery itself. - 
There being no Employers' Liability Act in 
force in British Columbia when the injury in 
question happened, plaintiff was not precluded 
from obtaining compensation by failure to give 
notice of the defects to his employers. Web
ster v. Foley, xxi., 580.

And see Master and Servant, 52.

105. Absence of buffers on tramcar* Wiirk- 
man's Compulsation .lcf.J — The absence" of 
proper buffers on a tramcar is actionable 
negligence. The Toronto fty. Vo. v. Bond, 
xxiv., 715.

106. Collision at sea — Steamship—Defec
tive steering apparatus—Quest ion of fact.

See Appeal, 220.

107. Defective snotr plough and bridge - 
Findings of jury—Contributory neglige net - 
Answers to questions—Ha il way company—.let 
of incorporation—Change of name.

See No. 215, infra.

108. Insecure tackle—Warning of danger— 
Cause of injury.

See No. 88, ante.

101). Militia class-firina — Government rifle 
range—Officers und servants of the Crown— 
Injury to the person.

See Military Law ; Militia, 2.

110. Sawmill—Injury to workman—Open
ing in floor—Fencing—Appeal—Findings at 
trial—Contributory negligence.

See No. 81), ante.

111. Evidence to support verdict—Findings 
of fact—Practice—Defective works, ways und 
machinery — Proximate cause of injury — 
Fault of fellow-workman Mining regulations.

See No. 05, ante.

112. Operation of railway — Defective ma
chinery—Contributory negligence—Examining 
train—Punning rules.

10. Drainage.

115. Drainage- Ad jo i n i ng m un ic i pal it it*— 
Defective scheme—Tort feasors.]—A munici
pality constructing a drain cannot let water 
loose just inside or anywhere within an ad 
joining municipality without lieing liable for 
injury caused thereby to lands in such adjoin
ing municipality.—Where a scheme for drain
age work to be constructed under a valid by
law proves defective and the work has not 
l>een skilfully and projierly performed, the 
munieipality constructing it are not liable to 
Iiersons whose lands are damaged in conse
quence of such defects and improper construe-
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lion, as tort feasors, but are liable under s. 
591, Municipal Act, for damage done in con- 
Ktructioii of the work or <-onsequeut thereon. 
(20 Out. App. 1(. 225, varied, i Township of 
Ellice v. Uileus Township of Ellice v. Crooks. 
xxiii., 429.

114. Hepair of drain* — Duly of munici
pal il II—U. S. U. (78S? ) c. 1S)—Itiylit of ac
tion—Land injuriously affected — Arbitration 
—Mundumus.

See Dbainaue, 2.
115. L'ncompleted drainh—Flooding land— 

Ala nduin us—.17 a n ieipul works.
See Drainage, 3.

li. Employers' Liability.

110. Passenger elevator—Negligence of cm - 
ployees — Assessment of damages —- Art. lUôJj 
C. V.— Vindictive damages — Cross-appeal— 
It< lief for respondent.| On 13th April, 1NK3, 
C., an architect who had his office on the third 
Hat of a building in which the landlord had 
placed an elevator for the use of tenants, do 
siring to go to his office, went towards the 
door admitting to the elevator, and seeing it 
open entered hut the elevator not being 
there he fell into the cellar and was seriously 
injured. In an action against the landlord, 
claiming damages, it was proved that the boy 
in charge at the time of the accident, had left 
the elevator with the door o|ien to go to his 
lunch, leaving no substitute in charge. It was 
shewn also that C. had suffered seriously from 
a fracture of the skull, had been obliged to 
follow for many months an expensive medical 
treatment and hud become almost incapacitat
ed for the exercise of his profession. ('. had 
been in the habit of using the elevator during 
the absence of the boy. The trial judge award
ed ,$5,tNto damages, which, on appeal, was ro 
dm ed to $3.tNNi on the ground that C. was not 
entitled to vindictive damages. Held, affirm
ing the judgment appealed from (M. L. It. 3

alt. 27lh, that the landlord was liable for 
e fault, negligence and carelessness of his 
employee, and that the amount awarded was 
not unreasonable. Held, also, that the sum 

of .$5.1 too awarded by the Superior Court was 
not an unreasonable amount and could not be 
said to include vindictive damages, but as no 
cross-appeal had been taken the judgment of 
the Superior Court could not be restored. 
Stephens v. Chaussé, xv., 379.

117. Loading of steamer — Accident—Evi
dence- Aigleet of usual precaution—Liability 
of employer.] When two stevedores are inde
pendently engaged in loading the same steamer, 
and. owing to the negligence of the employees 
of the one, an employee of the other is injured, 
the former stevedore is liable in damages for 
such injury. — The failure to observe a pre
caution usually taken in and about such work 
is evidence of negligence. Judgment appealed 
from (Q. K. 1 Q. B. 234) affirmed, Gwynne, 
J., dissenting, Brown v. Leclerc, xxii., 53.

118. Negligence of Crown servants — Com
mon employment.]—The doctrine of common 
employment does not prevail in the Province 
of Quebec. (4 Ex. C. It. 134, affirmed.) The 
Queen v. Filion, xxiv., 482.

Followed in The Asbestos and Asbestic Co. 
t. Durand CM) Cnn. S C. It. 285). and in The 
Queen v. Qrcnicr (30 Can. S. C. R. 42).

119. Negligence of servant—Deviation from 
employment—Itesumption.] — A tradesuin 
teamster, sent out to deliver parcels, went >« 
his supper before completing the deliver} 
He afterwards started to finish his work : - <1 
in doing so he ran over and injured a dnM 
Held, affirming the decision appealed from < r: 
X. B. Itep. 91), that from the moment he 1 J 
started to complete the business in which 
had been engaged he was in his master's cm 
ploy just as if he had returned to the ma- . 
store and made a fresh start. Merrill \. 
Hepcnstal, xxv., 150.

120. Master and servant — Injuries *•/*. 
tained by servant — Itcsponsibility—Contribu 
lory negligence Protection of machinery, j 
Where an employee sustains injuries in a f.n 
tory through coming in Contact with ma 
cry, the employer, although he may be in de 
fault, cannot be held responsible in dam 
unless it is shewn that the accident by v h 
the injuries were caused was directly dm 
his neglect. (Q. It. 9 S. C. BOO, rever 
Tooke v. Bergeron, xxvii., 507.

121. Muster and servant — Employ v\ lia
bility—Concurrent findings of fact—Contribu
tory negligence — Iteasonablc precautions.\ - 
In an action by an employee for injuries -ns 
tained there was some evidence of negleci ou 
the part of the employers which, in the opii.mn 
of both courts below, might have been iIn
ca use of the accident through which t
juries were sustained, and both courts ..... id
that the accident was due to the fault of the 
defendants either in neglecting to cover a 
dangerous part of a revolving shaft i : --r- 
arily with Imnrds or to disconnect the shaft 
or stop the whole machinery while the plamtifl 
was required to work over or near the -luft. 
Held. Taschereau. ,1., dissenting, that aIi t...ngb 
I lie evidence oil which the courts below based 
their findings of fact might appear weak, and 
there might be room for the inference that 
tlie primary cause of the injuries might l-ave 
been the plaintiff's own imprudence, ilm Su
preme Court of Canada would not, on optical, 
reverse such concurrent findings <>i fact. 
(jeorge Matthews Co. V. Bouchard, xxv ni .••SO.

Followed in Dominion Cartridge ('</. v. Mc
Arthur (31 Can. S. C. It. 392). See Xu. 
144, infra.

122. Municipal corporation --- ObstmeUna 
on highway — Necessary proof Statutory 
officer — ItAtcjniycr — Statute labour.\ In

' an action against a municipal CO 
! for damages in consequence of a cnrria.e lur

ing been upset by running against a pile "f 
! sand left on the highway, and one oMlio <"'•
: eupunts thrown out and seriously mj'irwl.
; there was no direct evidence as to Imw the 

obstruction Came to be placed on the -bway.
! but it appeared that statute labour ad Ih-i-ii 

performed at the place of the accident nnineai- 
ately before under the direction of i - I’»*11- 
master, an officer appointed by tli.......pota
tion under statutory authority. The ' viilvmi- 
indicated that the sand was left on " fond 
by a labourer working under dirent. - imut 
the puthmuster or by a ratepayer engaged iu 
the performance of statute labour. II< la. si 
lirming the judgment appealed from, t hut tne 
action must fail for want of evidence that 
the injury was caused by some person tor 
whose acts the municipal corporation was re
sponsible.—Per Strong, C.J. Quart . Is the 
coriHiration liable for the acts of a statutory 
officer like the puthmaster, or of a ratepayer
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in performance of statute labour? McGregor 
v. Township of Harwich, xxix., 443.

123. Matter and terrant — Hiring of ter
rant bg third party — Control over service.] 
—The defendant hired by the day the general 
servant and horse and waggon of another com
pany for use in its business, and while so 
hired the servant in carrying a load of glass 
kius-ked a man down and seriously injured 
him.—Held, reversing the judgment appealed 
from (2(1 Ont. App. It. (83), that the defend
ant was not liable in damages for the injury : 
that the driver remained the general servant , 
of the company from which lie was hired and 
not that of the defendant. Consolidated Plate 
Ulnss Co. v. Cotton, xxix., «824.

124. Negligence — Personal it/juries — 
Drains and sneers — Liability of municipality 
—Officers and employees of municipal corpora- ■ 
lion--Hit l ift. c. 55. s. Jli, s.-t. 18 ( Que. ) ]— i 
The Act incorporating the Town of St. Ijouis. 
Une., gives power to the council to regulate 
the connection of private drains with the sew
ers. “ owners or occupants being bound to 
make and establish connection at their own i 
cost, under the suiierintendeiice of an oltieer 
appointed by the Corporation.” Held, affirm- 
im: ilie judgment appealed from (Q. It. 11 
h. It. 117), that the municipality cannot be 
held liable for damages caused through the 
acts of the person permitted by the council 
to make such connections, as he is neither an 
employee of the corporation nor under its con
trol Dallas v. Town of St. Louis, xxxii., 12U.

12Ô. Negligence — l iw major — Driving 
timber — Servitude — Watercourses •— Float
able rivers — Statutory duty — 5.1 Viet. c.
S' 1 Que. i — Riparian rights.]—The ltouge 
Hi'er, in the Province of Quebec, is floatable 
but not navigable, and is used by lumber
men for bringing down saw logs to booms in 
which the logs are collected at the mouth of 
the river and distributed among the owners. 
The pluintills constructed a municipal bridge 
across the river near its mouth where the col
lecting booms are situated. The defendant 
ami a number of other lumbermen engaged in 
«Iriving their logs, mixed together, down the 
liter aid not place men at the bridge to pro- 
ten it during the drive and look no preenu- j 
tion to prevent the formation of jams of their I 

the piers of a railway bridge which 
cross, s the river a short distance below the mu 
nil ipnl bridge, nor did they break up a jam of I 
logs w lii.-h formed there,but they abandoned the 
drive before the logs had been safely boomed 
at the river mouth. The River Rouge is sub 1 
ject to sudden freshets during heavy rains, j 
and. on the occurrence of one of these freshets, 
the waters were penned back by the jam and j 
a Quantity of the logs were swept up stream 
with such force that the superstructure of the 
municipal bridge was carried away. In an 
action by the municipality to recover damages 
from the lumbermen jointly and severally,
II'l<l. a limning the judgment appealed from, 
pic Chief Justice and Sedgewick. J., dissent- 
Jt>«. that, irrespectively of any duty imposed 
«.' statute, the proprietors of the logs were 
‘{able tor actionable negligence on account of 
tie careless manner in which the driving of 

. ,0*-f ""as carried on, and were jointly and 
■M'erally responsible in damages fof the in- 
juries so caused. Ward v. Township of Grcn- 
rtlc. xxxii., 510.

12(1. Withdrawal of cate from jury —Lvi
de net — Reasonable care — New trial — 
Questions for the jury.

Sec Evidence, 1(53.

127. Government railway — Improper con
duct of servant — Liability of Crown.

Sec No. 200, infra.

128. Lease of lolls — Negligence of toll cid- 
Icctor — Liability of turnpike company.

Sec No. 187, infra.

129. Dangerous way — Imprudence—Con
tributory negligi nee.

See No. 87, ante.

130. “ Quebec Factories .1 et" — Police 
regulations — Evidence — I nknown cause of 
accident— Drench of duty.

See No. 1(1, ante.

131. I sc of dangerous material — Regula
tions of cartridge factory — Reasonable pre
cautions- Accidental injury- Causa causa us.

See No. 18, ante.

132. Neglect to insulate electric wires — 
Employer's liability — Causa causaua.

Sec No. 80. ante.

133. Common fault—Division of damages— 
Risk voluntarily incurred.

See No. 47, ante.

134. Intercolonial Railway Relief and As
surance Association — Contribution from pub
lic funds — Exoneration from liability for 
injuries to employees.

Sec No. 219, infra.

135. Persons in charge of electric ear — 
Motorman — Injury to conductor — Work
men's Compensation . 1 et.

Sec Employer and Employee, 1.

13(5. Police constable — Negligent perform
ance of duty — Liability of corporation.

See Municipal Corporation, (Mi.

137. Negligence of Crown officials — Public 
work—Right of action—Liability of Crown— 
■lurisdiction of Exchequer Court -Preacrip-

Sec No. 201, infra.

12. Evidence.

138. Evidence of negligence — Failure to 
observe ordinary precaution.]—Failure to oh- 
serve a precaution usually taken in the lond-

i ing of ships by stevedores is evidence of negli
gence.— IQ. R. 1 Q. B. 234. affirmed.) Drown 
v. Leclerc, xxii., 53.

139. Infant — Imprudence.]—Action by 
next friend to infant for injuries sustained by 
his son from a portable mirror falling upon 
him when with her in defendants’ shop. The 
trial judge found that there was no evidence 
of negligence by defendants to lie submitted 
to the jury and dismissed the action. The 
Divisional Court reversed his decision and or 
dered a new trial (25 O. R. 78), and its
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judgment was uflirmed by the judgment ap
pealed from (21 Out. App. It. 204).—The 
Supreme Court of Canada affirnuHi the judg
ment appealed from ami dismissed the appeal 
with costs. T. Katun Co. v. Sangster, xxiv.,
708.

140. Landlord and tenant — Loss hy 
fire — Cause of fire — Civil responsi
bility — Legal presumption — Onus 
of proof — Hazardous occupation — Arts. 
1U5.1, 109k, 10,1. HidU, Hid',. Hid!! C. C.J—To 
rehut the presumption created by art. 1029 
(J. C. it is not necessary for the lessee to 
prove the exact origin of the lire or that it 
was due to unavoidable accident or irresist
ible force. It is sufficient for him to prove 
that he had used the premises leased as a 
prudent administrator (cm bon père de fa
mille i and that the lire occurred without any 
fault that could he attributed to him or to 
persons for whose nets he should he held re
sponsible.—Judgment appealed from (Q. It. 
5 Q. It. 88), affirmed. Strong, C.J., dissent
ing. Murphy v. Lab be, xxvii., 121 i.

Followed in Klock v. Lindsay (28 Can. S. 
C. It. 453). See No. 142, infra.

141. Master uud servant — Common fault 
—Assignment of facts — Arts. H5.1 «(• 4*4 C. 
0. P.—Art. 487 C. P. Q.—Inconsistent findings 
—Misdirection — Mew trial — Pleading.]— 
In an action for injuries alleged to have been 
caused hy negligence, the plaintiff must al
lege and make affirmative proof of facts suf
ficient to shew the breach of a duty owed him 
by, and inconsistent with due diligence on the 
part of the defendant, and that the injuries 
were thereby occasioned ; and where in such 
an action the jury have failed to find the de
fendants guilty of the particular act of negli
gence charged in the declaration ns constitut
ing the cause of the injuries, a verdict for 
the plaintiff cannot he sustained, and a new 
trial should he granted.- -Judgment appealed 
from (Q. H. U Q. 1$. 534) reversed. Cowans 
v. Marshall, xxviii., 1U1.

142. Landlord and tenant — Loss by fire— 
Negligence — Legal presumption — Onus of 
proof—Construction of agreement—Covenant 
to return premises in good order — Art. Hid9 
C. C.J—A steam sawmill was totally destroy
ed hy lire during the term of the lease, whilst 
in possession of and occupied hy the lessees. 
The lease contained a covenant by the lessees 
“ to return the mill to the lessor at the close 
of the season in as good order as could he 
expected considering the wear and tear of the 
mill ami machinery." The lessees, in defence 
to the lessor’s action for damages, adduced 
evidence to shew that necessary and usual 
precautions had been taken for the safety of 
the premises, a night watchman kept there 
making regular rounds, that buckets filled with 
water were kept ready and force-pumps pro
vided for use in the event of fire, and they 
submitted that, ns the origin of the tire was 
mysterious nnd unknown, it should he assumed 
to have occurred through natural nnd fortui 
tons causes for which they were not respon
sible. It appeared, however, that the night 
watchman had been absent from the part of 
the mill where the fire was first discovered 
for a much longer time than was necessary or 
usual for the making of his rounds, that dur
ing his absence the furnaces were left burning 
without superintendence, that sawdust had 
been allowed to accumulate for some time in 
a heated spot close to the furnace where the

tire was actually discovered, and that, on dis 
covering the tire, the watchman failed to make 
use of the water buckets to quench the .u 
cipient flumes, hut lost time in an attempt 
raise additional steam pressure to start 11... 
force-pumps before giving the alarm. II-i<l. 
affirming the judgment appealed from IQ. li. 
7 Q. It. 9), that the lessees had not shewn , 
lawful justification for their failure to 
turn the mill according to the terms of ih- 
covenant ; that the presumption establish.-i| 
hy 1929 C. against the lessees, had 
been rebutted, and that the evidence shewed 
culpable negligence on the part of the lessees 
which rendered them civilly responsible for * !.. 
loss by fire of the leased premises. Mui.h,, 
v. Lahbi (27 Con. S. C. It. 120) approved 
and followed. Klock v. Lindsay: Lindsay \ 
Klock, xxviii., 453.

See No. 140, ante.

143. Lease — Hire of tug — Condition< 
Repairs — Compensation — Presumption oj 
fault — Measure of damages.]—The eomp .. 
chartered the tug “ Beaver " from K . by u r : 
ten contract dated at Quebec, 22nd Max. lVCi, 
hy which it was agreed that K. should . r 
ter the tug " Beaver " for not less than one
month from date, at $45 per day of 24 1.....x
If kept longer than one month the rate t.» he 
$40 per day. K. to furnish tug. crew, pro 
visions, oil, &e.. and everything necessary • \ 
cept coal and pilots above Montreal, the tug 
to leave next morning’s tide ami to he dis 
charged in Quebec. The company took pus 
session of the tug, put her in charge of their 
pilot ( who assumed the control, employment 
and navigation of the vessel i, and used the 
tug for their purposes until 8th July. Iv.t.'i, 
when, while still in their possession, the ..r
took her, in the daytime, into waters at tla- 
foot of the Cornwall llapids. in the Rix u St 
Lawrence, where she struck against some stilt 
merged hard substance and sank. She was 
raised a few days afterwards, towed t. ■ port 
and placed in dock for repairs at Mom re:’.I. 
The orders were to make the necessary repairs, 
to put the vessel in the same condition 1 da
wns immediately before the accident, .it I on 
30th July, K. was notified that the r- 
were completed, that the tug would he . ..tit 
of dock the following day and he w - re
quested to receive the tug at Montreal. K 
answered that the discharge was to he made 
at Quebec, that she was not in as good eondl 
Mon ns when leased, nnd requested tl com
pany to join in a survey, which, however, they 
declined to do. The survey was made hy a 
naval architect, who reported that, in addi
tion to the repairs already made it would cost 
$2,494.90 to restore the vessel to the -am- 
condition as when leased to the company 
On 1st August K. took possession of the mg, 
under protest and brought the action for the 
amount of this estimate in addition to the rent 
accrued with fees for survey and prom-'. The 
compnny admitted the rent due and tendered 
that portion of the claim into court. The 
Superior Court rendered judgment for the 
amount of tender, dismissing tin action as to 
the remainder of the claim on the ground that 
K. had been sufficiently compensated by the 
repairs which had been made by tin* charter
ers. The Court of Review and the Queens 
Bench increased the verdict to the full sum 
claimed. $4.900.90. by adding the amount of 
the surveyor's estimate and the fees. acid. 
affirming the judgment appealed from. Sedge- 
wick and Girouard, JJ., dissenting, that toe 
contract between the parties was a contract ot
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lease ; that (lie taking of the vessel, in (lie 
daytime, into (lie waters where she struck 
was priNid /acte evidence of negligence on the 
part of the company, and that as the company 
did not adduce evidence sullicient to rebut the 
presumption of fault existing against them 
they were responsible under the Civil Code for 
the damages caused to the vwnmI during the 
time she was controlled and used by them. 
II< Id, further, that the pro|ier estimate of 
damages under the circumstances was the cost 
of repairs which should be assumed to be the 
measure of depreciation in value occasioned 
by the accident, and that no substantial error 
arose from regarding the condition and value 
of the vessel at the commencement of the lease 
us that in which she ought to have been dis 
charged — Uirouard, J„ was of opinion that 
the Superior Court judgment should be re 
stored. Collin» Huy liafting and Forwarding 
Co. v. haine, xxix., 247.

144. Use of dangerous material» — Proxi- 
wele count of accident—Injurie» to workman 

i.inidoycr'» liability Posumptions — Find
ing» of jury sustained by courts below.J—As 
there can be no responsibility on the part of 
an employer for injuries sustained by an em
ployee in the course of his employment, unless 
there be positive testimony, or presumptions 
weighty, precise and consistent, that the em
ployer is chargeable with negligence, which 
was the immediate, necessary and direct cause 
of the accident which led to the injuries suf 
fered, it is the duly of an appellate court to 
relieve the employer of liability in a case 
where there is no evidence as to the immediate 
cause of an explosion of dangerous material 
which caused the injuries, notwithstanding 
that the lindings of a jury in favour of the 
plaiiktilY, not assented to by the trial judge, 
have lieen sustained by two courts below, 
laecliereau, .1., dissented, taking a different 
view <ii the evidence and being of opinion that 
the lindings of the jury, concurred in by both 
courts below, were based upon reasonable pre
emptions drawn from the evidence, and that, 
following The (Jcorgc Matthews Co. v. Itou- 
«'bard (-S 8. C. it. 580), and The Metropoli
tan llnilwuy Co. v. li right (11 App. Cas. 
1>-i those lindings ought not to be reversed 
ou appeal. The Asbestos and A»be»lic Co. v. 
I>mui,d iyu 8. C. It. 285) discussed and up- 
proved. Dominion Cartridge Co. v. Mc- 
4rthur, xxxi., 302.

Leave to appeal to Privy Council granted, 
2nd August, 1002.

14,"i. Co une of accident — Conjecture—Onus 
of proof llrcach of duly—Police reputation».

Sec No. lti, ante.

IK \-gligenee of fellow-servant — Defec
tive Machine — Evidence for jury.

See No. 07, ante.

Hi. Precaution» in ea»e of danyrrou» ma 
brial Probable cause of accident — Em- 
Ployer'» liability.

See No. 18, ante.

l-K Concurrent findings of fact — 'Neglect 
°l reasonable precaution» — Imprudence of 
Wtaiit—Employer's liability.

See No. 121, ante.

140. Neglect of reasonable precaution» — 
Presumption of fault — Contributory ncgli. 
ye nee — Findinys of jury.

See No. 81, ante.

150. Damages — Improper evideno Mis
direction.

Sec Nkw Trials, 80.

151. Itailwuy crossings — Necessary pre
cautions - Shunting ears — Elide no of 
negligence.

See No. 221, •nfra.

13. Laciiks.

152. Action in warranty - Joint specula
tion — Partnership or ownership par in
divis. | NY. and 1» entered into a joint specu
lation of real estate ; each looked after his 
individual interests in the operations result 
ing from this co-partnership ; no power of at
torney or authority was given to enable one 
to act for the other and they did not con
sider that any such authority existed by virtue 
of the relations between them; all convey 
alli es rispiircd to carry out sales were executed 
by each for his own undivided interest. Upon 
the death of NY. and D.. the business was 
continued by their representatives on the same 
footing, and the representatives of NY. subse
quently sold their interest to T. NY., who 
purchased on behalf of, and to protect, some 
of the legatees of NY., without any change be
ing made in the manner of conducting the 
business. A book kee|sir was employed to 
keep the books required for the various in
terests, with instructions to pay the money 
received at the office of the co-proprietors 
into a bank, whence they were drawn upon 
cheques bearing the joint signatures of the 
parties interested, and the profits were di
vided equally between the representatives of 
the parties interested, some in cash, but gen
erally by cheque drawn in a similar way. M. 
X. 1 ►., who looked after the business for the 
representatives of !>.. paid diligent attention 
to the interests confided to him and received 
their slime of sin h profita, but .1. B. < who 
acted in the NY. interest, so negligently looked 
after the business as to enable the book keeper 
to embe/.7.le moneys which represented part of 
the share of the profits coming to the repre
sentatives of NY. In an action brought by the 
representatives of NY. to force the représenta 
lives of 1). to bear a share of such losses : ll< Id. 
affirming the judgment appealed from, that the 
facts did not establish a partnership bet ween 
tlie parties, but a mere ownership par indivis. 
that the representatives of 1». were not liable 
to make good any part of the loss, having by 
proper vigilance and prudence obtained only 
the share which belonged to them.—Even if 
a partnership existed, there would lie none in 
the moneys paid over to the parties after a 
division made. Arch bald v. de Lisle; Itaker v. 
de Lisle; .Uowat v. dc Lisle, xxv., 1.

153. Principal and agent — Negligence of 
agent — Lending money for principal — Fin
ancial brokers - Liability for loss -- Meas
ure of damage».]—Financial brokers who in
vest money for a client are his agents in the 
transaction if they profess to he acting for 
him and in his interest though their remutv 
eration may come from the borrower.—An 
agent who invests money for his principal
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without taking pro]>er precautions as to the i 
sufficiency of the security is guilty of negli
gence, and if the value of the security proves 
less than the amount invested he is liable to 
his principal for the loss occasioned thereby. 
—Tue measure of damages in such a case is 
uot the amount loaned with interest, but the 
difference between that amount and the actual 
value of the land- Judgment appealed from 
(3 U. C. Hep. 4l«li varied, Taschereau and 
Uwynne, JJ., dissenting. Lunenburg v.
XValley, xxv., 51.

154. Marked cheque — Fraudulent alter- 
at tun — Fuyaient by ni intake. \—There is no 
duty imposed upon persons in dealings with 
others to take precautions to prevent loss to 
the latter by the criminal acts of third per 
sons, and the omission to do so is not, in 
itself, negligence in law.—Judgment appealed 
from (27 Ort. App. 11. 5!Hl) affirmed. Im
perial Itnak of Canada v. Bunk of Hamilton, 
xxxi., 344.

Affirmed on appeal by the Privy Council, 
111NI3) A. C. 40.

And see Banks and Ban kind, 11.

155. Solicitor and client — Breach of duty
—Misconduct Advice given to client.I—>X
solicitor advising his client according to the 
established jurisprudence of the court in which 
proceedings are taken is not guilty of action
able negligence although the decision upon 
which he relied in giving the advice may be 
subsequently overruled. Taylor v. Robertson,

1515. Failure to register judgment—Retainer \ 
—Instructions.

Sec Solicitor, 3.

157. Mandate — Administration through 
agent—Misappropriation.

Sec Trusts, 0.

158. Crown — Suretyship — Postmaster's ! 
bond — Penal clause — Lex loci contractus—
A egligcnce — Laches of Crown officials — Re
lease of sureties—Arts. 1055, 1054, 1151. 1155, 
I9d7, ifHU, 1505 C. C.

Sec Suretyship, 9.

159. Application for insurance — Delay in 
delivery of policy — Escrow—Conversion.

Sec Insurance, Marine, 21.

1(50. Omission in mortgage — Neglect to 
register—Laches—Findings of trial judge.

See Solicitor, 8.

101. Chattel mortgage—Mortgagee in pos
session — Wilful default — Sale under pow
ers—"Slaughter sale” — Practice — Assign
ment for benefit of creditors — Revocation of.

See Sale. 40.

1G2. Drainage — Intermunicipal works — 
Damages — Extra cost — Misapplication of 
funds — Repairs — Assessment — R. S. O.
( 15771 c. IH—W Viet. c. 15 (Oaf.)

See Municipal Corporation, 92.

163. Warehouseman — Taking damp grain 
into elevator — Damages — New trial — Re
sponsibility.

See Warehouseman, 3.

14. Landlord and Tenant.

164. Dangerous manufacture—Loss bp fin 
—Arts. 1054. /b'~7, 1 tid'd C. C.

See Landlord and Tenant, 16.

165. Loss of leased premises by fire- Pri 
sumption of negligence — Art. 1629 C. < 
Onus of proof.

Sec No. 140, ante.

166. Loss of leased premises — Prcsumn 
tion of fault—Art. lti.19 C. C.—Evident ./, 
rebuttal—Probable cause of fire.

See No. 142, ante.

15. Lord Campbell's Act.

167. Injuries caused by careless navigation 
—Action in rein—Lord Campbell's Act.

See Action, 42.

168. Bodily injuries — Prescription of <lr 
eeased's right of action—Claim by represents 
tires — Pleading.

Sec Ixird Campbell's Act, 1.

169. Action for personal injuries IP nth
of plaintiff — Subsequent action under Lord 
Cumpbell's .let — Evidence.

Sec Evidence, 19.

170. Enactment of art. 1056 C. C.— I - lion* 
under Lord Campbell's Act.

Sec No. 219, infra.

16. Navigation.

171. Death of serrant — Lord Cam phi If» 
Act—Jurisdiction of Maritime Court »/ On
tario—Right of action.

See Action, 42.

172. Collision — Action — Joinder of d> 
fendants — Company — Limited linbilihi 
Merchant Shipping Amendment Art. I Sid 
{Imp.) — Navigation of Canadian wahn. 
51 I iet. c. 55, s. Id {1).)—Motion fo, judg
ment—Findings of jury—Weight of
—Practice.

Sec Navigation, 2.

173. Answering signals — Inland naviga
tion — Agony of collision.

Sec Shipping, 3.

174. Collision — Vessel lying in narrow 
channel — Lights — Crew.

See Shipping, 4.

175. Obstructing navigation — Repairs to 
bridge. — Powers conferred by chart' r.

Sec Rivers and Streams. 2.

1 176. Defective steering apparatus — Colli
sion at sea — Question of fact.

Sec Appeal, 226.

177. Collision — Rule of the road—Stetutr 
| —Sailing vessel.

Sec Admiralty Law, 1.
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178. Maritime law — Collision — Rules 

of the road — Xarrow channel — Naviga
tion, rules of—U. S. V. e. 7!l. s. 1, Arts. là. 
Hi, 18, 19, <11, id. and .1-1—"Crossing ” shijis 
— “Meeting" ships — "Cussing" ships — 
Hnuch of rules — Moiety of damages — SO 
it >17 l ie/. {Imp.) v. 8à, s. 17 — Munuuvres 
in “ agony of collision."

Hee Aiixna.xLTY Law, 2.
17». Hire of tug—Conditions—Repairs — 

X egl igen ce—Com pcnsution.
See Leahe, 10.

ISO. Public work — Navigation of River 
St. Lawrence —Repair of ship channel — 
Expenditure of parliamentary appropriation.

See Public Wobk, 11.
181. Admiralty law — Collision — Ship 

at anchor — Anchor light — Lookout — 
IIlight of evidence — Credibility — find
ings of trial fudge.

See Shipping, 11.

182. Admiralty law — Collision — Undue 
speed — Ship in default — Rule lit — Navi
gation during fog.

Sec Shipping, 12.

17. Notice of Action.
183. Highways — Repairs — Notice of ac

tion ■— Pleading.
See Municipal Corporation. 141.

184. Negligence of municipal corporation— 
Snow and ice on sidewalks—Notice of action

Discretion of trial judge.
See No. 101, infra.

18. Public Ways.
Is-"». Municipal corporation — Highway— 

Crossings — Level of street. | — A municipal 
vor|Miration is under no obligation to construct 
a Street crossing on the same level as the side
walk. and shewing that a sidewalk is at a 
level of four inches above the level of the 
mioing is not such evidence of negligence iti 
the construction of the crossing ns to make
th.......pomtion liable in damages for injury
to a foot passenger sustained by striking her 
foot against the curbing while attempting to 
cro» ihi- street. Judgment appealed from 
123 C. L. J. 2H4 : 11 O. H. 2U) reversed ; 
Strong and Fournier. JJ., dissenting. City 
of London v. tioldsmith, xvi., 231.

IS'l. Highways—Alteration of level of street 
~ Cowers of municipality — Contributory 
negligence. I—W. owned ami occupied a house 
situate several feet from a street and with 
steps in front. In altering the street level 
the corporation cut it down and removed the 
steps, leaving the house about six feet above 
the highway. W.’s wife, in going down planks 
placed i,y him to get down to the new level, 
shpiied and fell, receiving injuries. Held, af 
nruiinp the judgment appealed from (211 X. B. 
yep. 11. that the corporation had authority to 
i "(irk and ns it was not shewn to have 
wen negligently or improperly done, the city 
was not liable. Held, also, that the wife was 
guilty of contributory negligence in using the 
planks us she did, knowing that such use was

dangerous. Williams v. City of Portland. 
xix., 15».

187. Toll-gate — Obstruction of highway— 
Volunteer — Contributory negligence—Invita
tion to use dangerous wan—Liability of road 
company—Collector of tolls—Lessee,]—A toll 
house extended to the edge of a highway, and 
in front of it was a short board walk. The 
gate was attached to a post on the opposite 
side of the road, and was fastened at night by 
u chain which was usually carried across the 
board walk and held by a large stone against 
the house. The board walk was generally 
used by loot passengers, and < '. walking on it 
at night tripped over the chain and fell sus
taining injuries.—The toll collector was made 
a defendant hut did not enter a defence. It 
was shewn that he hud made an agreement 
with the company to pay a lixed sum for the 
privilege of collecting tolls for the year, and 

! was not to account for the receipts. The com
pany claimed that he was lessee of the tolls,

I and that they were not responsible for his 
acts. The jury found, however, that in using 
the chain to fasten the gate as lie did lie was 
only following the practice that had existed 
for some years previously, and doing as lie had 
been directed by the company. The statute 
under which the company was incorporated 
contains no express authority for leasing the 
tolls, hut uses the term ” renter ” in one sec- 

I lion, ami in another speaks of a "lease or con
tract " for collecting the tolls. The company 
claimed, also, that 0. had no right to use the 
hoard walk in walking along the highway, 
and that the fact of her living there was 
contributory negligence on her part which 
relieved them from liability for the 

! accident. Held, allirming the judgment ap
pealed from (18 Ont. App. It. 28UJ, 
(■Wynne, .1.. dissenting, that < '. had a right to 
use the hoard walk as part of the public high 
way. and was, moreover, invited by the com
pany to use it, and there was, therefore, no 
contributory negligence; that whether the toll 
collector was servant of the company or lessee 
of the tolls, the company, under the linding of 
me jury, was liable for his acts, hingston d; 
Hath Road Co. v. Campbell, xx., 0U5.

IMS. Public streets— Municipal corporation
ID pairs Aew trial Evidence — l erdiet.] 

—The proprietor of an omnibus line ran 
coaches through some of the principal streets 
of Halifax under license from the corporation. 
Owing to the want of repair on some of the 
streets, and the accumulation of snow and Ice, 
the conveyances could not he run according to 
time table, and there was a falling off in the 
number of passengers ; moreover, some of the 
horses were injured and vehicles broken or 

' damaged by the rough state of the streets. 
Held, Ritchie, dissenting, that it was the
duty of the corporation to keep the streets In 
good repair ; and Gwynne, .1.. dissenting, that 

, the plaintiff was entitled to retain his verdict, 
as he had proved special injury, and as the 
damages awarded were not too remote nor 
excessive. Judgment appealed from 14 It. 
& <1. 3711 affirmed. City of Halifax; v. 
Walker, Cass. Big. (2 ed.) 175.

1S». Defective state of public bridge—Lia
bility of municipality—Damages—New trial— 
Misdirection — Practice — Case reserved — 
Questions of law and fact Drawing infer
ences.]—Action for damages for injury from 
falling over a bridge which was. at the 
time, very much out of repair, about twenty 
feet of the railing on one side having fallen
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t-t;

away. One of the standing committees of the 
municipal council was a committee on roads 
and bridges, whose duty was to report to rcgu 
lar meetings of council the state of the roads 
and bridges in the county. There was no evi
dence as to whether or not the bridge was 
much used as a thoroughfare or otherwise— 
The only question submitted to the jury was 
as to amount of damages. The judge marged 
“that the accident which had occurred to plain
tiff was a most disastrous one, resulting from 
the undouoted negligence of those on whom the 
duty lay of keeping the bridge in a safe condi 
lion, and that the liability of defendant was a 
matter of law which he would reserve for the 
full court."—The jury found for plaintiff for 

Hto, and defendant failed to obtain a new 
trial on grounds which did not include misdi
rection. The court below was equally divided, 
Rigby and Weatherbe, .IJ., being of opinion 
that defendant’s counsel had agreed in 
the view propounded by the judge at the 
trial, and had requested the court to 
determine the question of law first, as 
if the issue of negligence had been found 
against defendant, upon sullicient evidence 
and under a proper charge, considered 
the case disposed of by 11 alkcr v. Vitu 0/ Hali
fax | Cass. |tig. (2 ed. i 17.V, No. 188, ante)
and MeQuorry v. Municipality of St. Mary*» 
(5 It. & <1. 493.) On the other hand. McDon
ald. C.J.. and Tompson. J„ held that the reser
vation at the trial was a reservation for the 
opinion of the court of a mixed question of 
law and fact, and they not only doubted their 
power to draw inferences of fact at all, but 
were unable to draw the inference <>i" negli
gence, the evidence being silent on material 
points, such as whether or not the bridge 
was much or little travelled, and whether or 
not the alleged defect ever came to the know
ledge of the county officers. Ildd. affirming 
the judgment appealed from (tl It. & <i. 049), 
Strong, J., dissenting, that the plaintiff was 
entitled to retain his verdict.—Her Strong, J., 
dissenting, that there was not sufficient evi
dence of negligence to warrant the verdict, 
and the case reserved for the court being on 
questions of fact as well as of law, a new 
trial might have been ordered, notwithstanding 
that the objection was not taken either at the 
trial or in the rule am. Municipality of 
Colchester v. Il'nbon, Cass. Dig. (2 ed.t 170.

190. Municipal corporation — Repair of 
street—Accumulation of icc—Defect ire side
walk. |—In an action for injuries sustained 
through the plaintiff falling on a sidewalk 
where ice had formed and been allowed to 
remain for a length of time: Held, affirming 
the judgment appealed from (21 Ont. App. 
It. 279,1 (iw.vnne. J.. dissenting that as the 
evidence at the trial of the action shewed 
that the sidewalk, either from improper 
construction or from age and long use. 
had sunk down so ns to allow water to 
accumulate upon it whereby the ice causing 
the accident was formed, the corporation was 
liable. Held, per Taschereau, J. Allowing 
the ice to form and remain on the street was 
a breach of the statutory duty to keep streets 
in repair in consequence of which the cor
poration was liable. Town of Cornwall v. j 
Derockie, xxiv., 301.

Followed in City of Kingston v. Brennan 
(27 Cnn. S. C. R. 40) No. 191. infra.

191. Municipal corporation—Snow and ice 
on sidewalks— fly-law—Construction of sta
tute—55 Viet. c. .'i'd. ». 5.1/—57 Viet. c. 50.
». IS—Finding of jury—Gross negligence—

; Notice of action—Discretion of trial judge.| 
— 1 U~4uw required frontagers to remove 
si «in the sidewalks. The effect
it ig complied with was to allow
tl v to remain on the crossings \u
tl * became higher than the sidewair.s.
ai 'n pressed down by traffic an incline
in less steep was formed at the ends ,.f
tl dngs. A young lady slipped and e i 
oi f these inclines, and being severely n
jt ought an action for damages iil.i n-t
tl and obtained a verdict. The ........ .
I« of Ontario makes a corpora...........
gi : gross negligence, liable for ncci'l-Tis
re from snow or ice on sidewalk-.
ti et ion in such case must be given, I. it
m dispensed with on the trial it the
c< of opinion that there was reasm : ,
09 or the want of it, and that the
pi has not been prejudiced in ils «I.*.
// inning the decision appealed from i
(l p. R. 400), Uwynne, J., dissent
tli e was sufficient evidence to justify the
jn tindiug that the corporation had not
ft its statutory obligation to keep ihi
st lid sidewalks in repair; Cornwall v,
II (24 Can. 8. C. R. 3011 follow .I.
tl ivas no excuse that the differ.' > in
le ween the sidewalk and crossing was
dt bservaticc of the by-law; that a cross
in be regarded us part of the adjoining
si for the purpose of the Ad n.i

negligence” in the Act means very 
gi uligeiice, of \\l li the jury fourni un
ci ion guilty; and that an appellate
cc mid not interfere with the disci- inm
ol ial judge in dispensing with the n,,n. e
ol n. l ily of Hingston v. Dni.mm.
xi J.

ighway — Runaway accident I’ruti- 
m isc Telephone poh—Liability >./ ear-
pi. Action —Third party- Costs.] A
in riving on a public highway who -n--
ta jury to his person and property
by carriage coming in contact with
a lone pole lawfully placed there,
cn maintain an action for damages
if tarly appears that his horses were
rn away ami that their violent, un
co ble speed was the proximate <nu ■■ if
tli lent. -In an action against the « ty
co on for damages in such a ca-e the
la ,s ordered to pay the costs of ilm ie.e
pi mpany brought in as third party, i
hn cen shewn that the con.puny t- o-d
ill 1 where it was lawfully, and by
an . of the corporation. Hell Tdephim 
Co. v. City of Chatham, xxxi., 01.

193. Municipal corporation — Maintnuinrf 
of streets Accumulation of snow and i" — 
Gross negligence—R. .s'. O. (IS97) <■ 'M. *• 
tiUti (2l.|- About half past ten nY 1, 
a morning in January a limn "«Iking 
along a street crossing in Toronto slipH 
on the ice and fell, receiving injurie#
from which he died. I lis widow sued
for damages tinder Lord Campbell"' Art. 
There had been a considerable fall of snow for 
two or three days before the accident and on 
the day preceding there had been a thaw M 
lowed by a hard frost at night. Early mi the 
morning of the accident, employees of tIn- city 
bad scattered sand on the missies bm the 
high wind prevailing at the time had probably 
blown it away. //«/«/, affirming the nilguient 
appealed from (27 Out. App. It. 4011, that 
the facts were not sufficient to shew t lint the 
injury to the deceased was caused by " gross 
negligence” of the corporation within the

^
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meaning of H. 8. O. (18117) c. ‘.“Jit. s. (HHl (2). 
Ince \. City of Toronto, xxxi., 3121.

11)4. Municipal corporation Negligence—
Obstruction on hiyhway.\ — Action for dam
ages for injuries caused through alleged negli
gence of the corporation in permitting a 
mound of earth about eight indies in height 
to remain at the tilling over a trench dug to 
lay a pipe across a public street. In passing 
over the obstruction during the night plain» 
tiff's Imrse stumbled and fell, throwing the 
plaint ill from the vehicle, whereby the injuries 
were sustained. The Supreme Court affirmed 
the judgment appealed from (33 X. S. ltep. 
'Jhl i by which the court below had held 
'ii.it there had been no negligence on the 
part of defendant, that the obstruction 
was not serious or unusual, and that the 
accident occurred through the plaintiff’s want 
of proper care in approaching, hi the dark 
ne'*, the dangerous place which he had previ
ously seen in the same condition by daylight. 
J/< *»« agir v. Tokh of Bridgetown, xxxi., 3711.

UC.. Municipal ferry — Manner of mooring 
—1‘monal injurie»—Corporate liability—Con
tributory negligence.

Bee No. 40, ante.
llfti. Lighting of streets — Volition of hy

drant — Obstruction on sidewalk—Statutory

See Municipal Cob no ration, 140.

11*7. ttb*truction of street—Snow and icc— 
Finding of jury—Proximate cause.

See No. 245. infra.
H*8. Municipal corporation — lie pair of 

struts—Liability for non-feasance.
See Municipal Corporation, 143.

11*1*. Obstruction on high way — Evidence— 
Statute labour—Corporate liability.

See No. 122, ante.

11). Public Works.

Jon. Crown—Segligcnce of servants or of
ficii* Common cmploymi lit—Law of Quebec 
—'did .»/ Viet. c. hi. s. 1C (<•).)—A petition 
"f riirlit was brought by F. to recover damages 
for the death of bis son caused by the négli
gea, e ..f servants of the Crown while engaged 
in repairing the Luchino Canal. Held, affirm
ing the decision appealed from 14 Ex. C. It. 
1341. Taschereau. .1.. dissenting, that the 
Crown was liable under 5o & 51 Viet. c. Ill, 
s. HI h i ; and that it was no answer to the 
petition to say that the injury was caused by 
a fe||,,w servant of the deceased, the case being 
governed by the law of Quebec, in which the 
doctrine of common employment has no place. 
The Queen v. Filion, xxiv., 482.

Followed in The Queen v. 1!renter (30 Can. 
8 It. 42), and in The Asbestos and Ashes- 
tic Co. v. hurand (30 Cnn. S. C. R. 2851, on 
the holding as to the doctrine of common em
ployment. See Nor. 30 and 31, ante. Ap- 
proy.l in Litourneux v. The King (33 Can. S. 
i. 1: 335), No. 201, infra.

201. Public work—Negligence of Crown of- 
$**1*7 Right of action—Liability of Crown— 
50 A 51 l ie f. c. 16, ss. 16. 23, .58—Jurisdiction

of the Exchequer Court — Prescription—Art. 
ddtil C. t'.J—Lands in the vicinity of the La- 
chine Canal were injuriously affected through 
lliMsling caused by the negligence of the Crown 
officials in failing to ki-ep a siphon-tunnel 
clear and in pro|ier order to carry off the 
waters of a stream which bad been diverted 
and carried under the canal and also by part 
of tlie lands living spoiled by dumping exca
vations upon it. Hi Ul. reversing the judg
ment appealed from (7 Ex. C. It 1), Davies, 
•I. I dissenting), that the owner bad a right of 
action and was entitled to recover damages 
for the injuries sustained and that the Ex 
chequer Court of Canada had exclusive origi
nal jurisdiction in the matter under the pro
visions of ss. 1M, 23 and 58 of the Exchequer 
Court Act. The Queen v. Filion 121 Cali. 
8. C. It. 4821 approved; Thi City of Quebec 
v. The Queen (24 l 'an. S. C. It. L'.iii referred 
to.—The prescription established by art. 221$ 1 
of the Civil Code of 1/iwer Canada applies 
to the damages claimed by appellant in his 
petition of right. Litourneux v. The King,

2U2. Servants of the Crown - Injury to 
property on public work—Liability of Crown 
for tort—ÔU d •>/ 1 id. c. 16 (/>.') 50 X 51 
Viet. C. 10, ss. 10 it ml 58 confers upon the sub
ject a new or enlarged right lo maintain a 
petition of right against the Crown for dam 
ages in respect of a tort (Taschereau. .1 . ex
pressing no opinion on this point i. It.\ 5** X 
51 Viet. c. 10, s. 10 i I *. I, the Exchequer 
Court is gi'en jurisdiction to hear and deter
mine inter alia : "(c) Every claim against the 
Crown arising out of any death or injury to 
tile person, or to the property, on any public 
work, resulting from the negligence <>t any 
officer or servant of the Crown while acting 
within the scope of his duties or employment : 
(</1 Every claim against the Crown arising 
under any law of Canada." . . . In I>77 
i lie Dominion Government became possessed 
of the pru|ierty in the City of Quebec, on 
which the Citadel is situated. Many years be
fore that a drain had been constructed through 
this pnqierty by the lni|ieriul authorities, the 
existence of which was not known to the otti 
vers ,,f the Dominion Government, and it was 
not. discovered at an examination of the pre
mises in 1881) by the city engim-er of Quebec 
and others, lie fore 1877 this drain bail lie- 
come choked up, and the water escaping gradu
ally loosened the earth, until, in IKS!*, a large 
portion of the rock fell from the cl iff into a 
street of the city below, causing great damage, 
for which compensation was claimed from the 
Government. Held, tier Taschereau, Gwynne 
and King. .1.1.. affirming the decision of the 
Exchequer Court, that as the injury to the 
property of the city did not occur upon a 
public work. s.-s. t e i of s. 1M of the above Act 
did not make the t ’rown liable, and. moreover, 
there was no evidence that the injury was 
caused by the negligence of any officer or ser
vant of the Crown while acting within the 
scope of his duties or employment.- Held, per 
Strong. C.J.. and Fournier. J.. that while s.-s. 
tel of s. 1U of the Act did not apply to the 
case, the city was entitled to relief under s.-s. 
id * ; that the words " any claim against the 
Crown ” in that sub section, without the ad
ditional words, would include a claim for a 
tort ; that the added words “ arising under 
any law of Canada.” do not necessarily mean 
any prior existing law or statute law of the 
Dominion, Inn might he interpreted as mean
ing the general law of any province of Can
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nda, and oven if the meaning be restricted to 
the statute law of the Dominion, the effect of 
s. 58 of 5u & 51 Viet. c. ltt is to reinstate the 
provision contained in s. <i of the repealed Act, 
It. 8. C. c. 40, which gives a remedy for in
jury to property in a case like the present ; 
that this case should be decided according to 
the law of Quebec, regulating tin- rights and 
duties of proprietors of land situated on dif
ferent levels; and that under such law the 
Crown, as proprietor of land on the higher 
level, was bound to keep the drain thereon in 
good repair, and was not relieved from lia
bility for damage caused by neglect to do so 
by the ignorance of its officers of the existence 
of the drain.—Held, also, per Strong, C.J., and 
Fournier, J., that, independently of the en
larged jurisdiction conferred by 50 & 51 Viet, 
c. 10, the Crown would be liable to damages 
for tlie injury complained of, not as for tort 
but for a breach of its duty as owner of the 
superior heritage, by altering its natural state 
to the injury of the inferior proprietor, dtp 
of (Quebec v. The Queen, xxiv., 420.

2011. Public work—Navigation of River St. 
Lawrence—Repair of ship channel—Hxpendi- 
ture of Parliamentary appropriation.]— Action 
for damages to 88. “ Arabia ” sustained by 
striking an obstruction in the River St. Law
rence ship channel which had been deepened 
by the Department of Public Works and sub
sequently swept once. The suppliants con
tended that the Crown was obliged to keep 
the channel clear, and that failure to do so 
amounted to negligence. The judgment ap
pealed from (7 Ex. ( '. It. 1501 held that the 
channel was not a public work after the work 
of deepening was completed, and. even if it 
was. no negligence had been proved to make 
the Crown liable under s. HI (c) of the Ex
chequer Court Act ( 1.8871. It also decided 
that the department charged with the repair 
and maintenance of the work with money vot
ed by Parliament for that purpose was not 
obliged to expend the appropriation as such 
matters were within the discretion of the Gov- 
ernor-in-Cotincil and Minister, who were re
sponsible only to Parliament in respect there
of.- The Supreme Court affirmed the judg
ment appealed from. Hamburg American 
Packet Co. v. The King, xxxiii., 252.

(Leave to appeal to the Privy Council was 
granted. July, 1903.)

20. Railways.

204. Railways—Running of trains—Sparks 
from engine — Fire communicated from pre- 
tnisen of company—/.) tien. III. c. 78, s. SI!— 
Questions for jury.]—Action against the com
pany for negligence causing destruction of re
spondent's buildings by lire from one of their 
locomotives. The freight shed of the company 
was first ignited by the sparks and the fire 
extended to respondent's premises. The fol
lowing questions were submitted and answers 
given by the jury :—" (j. Was the fire occa
sioned by sparks from the locomotive? A. Yes. 
Q. If so. was it caused by any want of care on 
the part of the company or its servants, which, 
under the circumstances, ought to have l*een 
exercised? A. Yes. Q. If so. state in what 
res|>ect you think greater care ought to have 
been exercised? A. As it was a special train 
and on Sunday, when employees were not on 
duty, there should have been an extra hand on 
duty. Q. Was the smoke stuck furnished
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with us good apparatus for arresting 
as was consistent with the efficient workn 
of the engine? If you think the appnr 
was defective, was it by reason of its not i■,. 
ing of the best kind, or because it was oi, ,> 
order? A. Out of order.”—Verdict for pi 
tiff for ÿ8( HI was unanimously sustained h_ 
Queen's Bench Division. Held, affirming 
judgment appealed from, Henry, J„ dissent .ig 
1. That the questions were proper quest un- 
put to the jury and t hat there was suffi, 
evidence of negligence on the part of the tij i. : 
lants' servant to sustain the finding. 2. ' , 
railway company are guilty of default in 
discharge of the duty of running their lo.-m 
lives in a proper and reasonable manner 
are responsible for all damage which i- 
natural consequence of such default, win 
such damage is occasioned by lire e-m 
from the engine coming directly in com 
with and consuming the property of i : 
persons, or is caused by the burning of i 
pert y of the railway company, ignited 
lire escaping from the engine, coming 
rectiy in contact therewith. 3. The i 
lute 14 Geo. 111. c. 78, s. 81», which is an • v 
teusion of U Anne c. 31, ss. II & 7, is in in 
in the Province of Ontario as part of the I 
of England introduced by the Coiistitut m 
Act, 31 Geo. III. c. 31, but lias no upplic.-it. 
to protect a party from legal liability 
consequence of negligence. Canada South' 
Ry. Co. v. Phelps, xiv., 132.

205. Operation of railway—Sidings \ 
of train approaching—Horses taking fnule 
Ringing of bell, tl-c.J —There is no duty Mj».n 
a railway company to give notice of the 11>- 
proaeli of trains at sidings where there i 
station or highway crossing by ringing ;i U i 
or sounding the whistle, nor to take any -t>" 
cial precautions in approaching or pa-'inu
such a siding.—Judgment aiipealeil .......... .
V It. Rep. .Y.h reversed \ew Un,
Ry. Co. v. Van wart, xvii, 35.

2<Mi. Government railway — Publie .< . rk— 
/mproper conduct of serrant—Prescription— 
Arts. am. ass. mi c.v y, i
25— R. S. C. c. SS— 50 A 51 I ict. c. Hi >■. h 
—Retroactive legislation . | - Held. r. \ i-in: 
the Exchequer Court (2 Ex. C. It. .T2S that 
even assuming 50 & 51 Viet. <•. 10 
action against the Crown for injury i!i-> 
person received on a public work r*" n It ing 
from negligence of which its officer or - riant 
is guilty (upon which point the court ex
pressed no opinion), the Act is not reii■ •. : * 
in effect and gave no right of action >r in
juries received prior to its passing. //-/./. 
also that, even assuming that under the nun- 
mon law of Quebec, or statutes in him- at 
the time of the injury received, the fmwii 
could be held liable, the injury complain-il «f 
having been received more than a year before 
the filing of the petition, the action ' pre
scribed under arts. 22112 and 22H7 ( < -/,,r
Patterson. J. The Crown is made Cable f,ir 
damages caused by the negligence of ii< vr- 
va n Is operating Government rail wins by 44 
Viet. c. 25 (R. S. C. c. 38), but as tin; petition 
of right was filed after the passing of 5H4 51 
Viet. c. 111. the claimant became suhji-ct to 
the laws relating to prescription in Quehn. 
and his action was prescribed. Tin Queen f 
jlartin, xx., 240.

207. Operation of railway—Constructionof 
crossings—Notice of train approaching—Ltti 
of highway.]—Railway companies using a H”
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of railway constructed so as to cross a high
way considerably he low its level are liable for 
injuries caused from thus leaving the highway 
in a dangerous condition.—Failure to give no
tice of trains approaching crossings, by ringing 
a bell, renders the railway company liable for 
injuries caused through horses taking fright 
iit approaching trains, although the train may 
not have come in contact with the vehicle nr 
its occupants, (innul Trunk My. t'o. v. Sib 
bald; Llrund Trunk Mu. Co. v. Tremaine, xx., 
159.

208. Government railway — Jj3 Viet. c. S
I him n ye from orerflow of water — Houndary 
ditches.] — Held, affirming the judgment np 
pealed from (2 Ex. C. H. 390), that under 43 
Viet. c. 8, confirming the agreement of sale to 
the Crown of the Rivière du Loup branch of 
the (irand Trunk Railway, the Crown cannot 
lie held liable for damages caused from the 
accumulation of surface water to land crossed 
by the railway since 1879. unless it i- caused 
by m'ls or omissions of the Crown's servants, 
and as the damages in the present case appear, 
by the evidence relied on, to have been caused 
through the non-maintenance of the boundary 
ditches of claimant’s farm, which the Crown 
is under no obligation to repair or keep oiien. 
the appellant's claim for damages must lie dis
missed. Morin v. The Queen, xx., 515.

209. Intercolonial Mailway — I hit y of con
ductor—Munniny of trains—" All aboard "— 
Tacit license — Estoppel — Hoarding moving 
train — Accident to passenger embarking— 
Might of action—Contributory negligence. \ 
Plaintiff, having n first-class ticket by the In
tercolonial Railway, intended going home by 
the mixed freight and passenger train which, 
on that day, was unusually long and. when 
it stopped at the station, the forward 
part of the first-class car was opposite 
the platform. It was then about ten 
minutes after the advertised time of depar
ture. Plaintiff was on the platform when the 
train came in. hut did not then get aboard. 
Tin conductor (defendant) got off the train 
and went to a hotel for dinner. While he was 
absent the train was, without his knowledge, 
backed down, so that only the second-class 
car remained opposite the platform. The jury 
found that the first-class car did not remain 
at the platform long enough to enable plaintiff 
to get on board. The defendant, after dinner, 
came over hastily (being behind time and 
therefore in somewhat of a hurry), called “ all 
aboard.” glanced down the platform, saw no 
person attempting io get on board, crossed the 
train between two box cars to signal the driver 
to start (it being necessary to cross the train 
in order to be seen by the driver, owing to a 
curve in the track), and almost immediately 
ill.' irain started. The 124th regulation pro 
scribes that conductors must not start the 
train while passengers are getting on hoard, 
and that they should stand at the front end 
of the first passenger car when giving the 
signal to the driver to start, which was not 
done in this instance. Plaintiff and a friend 
were on the platform, and when they heard 
"all aboard." went towards the cars quickly, 
hm plaintiff, who had a paper box in her 
hands, in attempting to get on board, caught 
the hand rail of the car, slip|icd owing to the 
ne.H .a of the t ra ip and was seriously injured, 
’fl'" iury found that the call "all aboard " was 
a notice to passengers to get on board. Held,

ng the Supreme Court of New Brune 
wivk . 19 x. R. Rep. 340; 19 X. It. Rep. 58V.),

8. C. !>.—31

that although the plaintiff’s contract was with 
the Crown, the defendant owed to her. as a 
passenger, a duty to exercise reasonable care, 
and that there was ample evidence of negli
gence for the jury. Taschereau and (îtvynne, 
.1.1,. dissented M, r Ritchie. V.J. There was 
no obligation on the part of the passengers to 
go on hoard the train until it was reailv to 
start (ir until invited to do so by the intima
tion I nan the conductor " all aboard.” 11 was 
the duly of the conductor to have had his first 
class car up in front of the platform. Should 
circumstances have prevented this, it was his 
duty to be careful before starting his train to 
set* that sufficient time and opportunity were 
afforded passengers to board the car in I lie in
convenient position in which it was placed, and 
the evidence shewed that tile defendant exer
cised no care in this respect. /*< r Henry, 
.1. There was no satisfactory proof of contri
butory negligence on the part of the plaintiff. 
I lie package she carried was a light one. and 
such as is often carried by passengers with 
the knowledge and sanction of railway con
ductors and managers, and a tacit license 
is therefore given to passengers to carry 
such parcels with them into the cars.

The plaintiff violated regulations in 
attempting to get on the car while in mo
tion. Rut the defendant could not shelter 
himself under those regulations, for when he 
gave the order ” all aboard " lie knew, or ought 
to have known, that the first-class car was 
away from the platform, and lie ought to have 
advanced the train and stopped it. so that the 
i'lai"lin' could have entered that car. The 
conductor was estopped from complaining that 
the plaintiff did what, by calling "all aboard." 
he invited her to do. After the not i licit ion 
" all aboard " is given by a conductor, it is 
his duty to wait a reasonable time for passen
gers to get to their places.—Her Taschereau 
and <1 wynne, .1.1., dissenting. Whether the 
omission to stop the first class car at the plat 
form, or the conductor's failure to wait a 
reasonable time after calling "all aboard " 
before giving the starting signal were or were 
not breaches of the defendant's duty, such 
breaches could not be said to have caused the 
accident if the plaintiff Imd not voluntarily 
attempted to get on the train while it was 
in motion, which she was not justified in 
doing. Hull v. Mel 'adden. Cass. Dig. (2 ed. )

210. Endways—Manning of trains Signal 
posts—" Stop" notice—Estoppil -- I ash it fut 
conduct — Disregarding rules -— Approaching 
bridge — “ lies ipsa loquitur ” — A cw trial - - 
.Vonsuit—Hurtial appeal Cross-appeal.] — 
Plaintiff sustained injuries by being thrown 
out of his waggon, on a highway, in Winnipeg, 
where it approaches a bridge used i(s a railway 
and traffic bridge, owing to his horses becom
ing frightened at an engine and train which 
had advanced to the bridge, and immediately 
alongside the public highway approach to the 
bridge. After taking fright the horses became 
unmanageable and ran away, throwing the 
plaitnilf on to a pile of stones. The statement 
of cln.m alleged that there was a post some 
distance from the bridge and down the rail
way track with "stop" painted on it. and it 
was the duty of the company to stop the en
gine at the sign, unless the bridge caretaker 
signalled that the line was clear : that on the 
occasion complained of. the engine came down 
to the bridge without stopping : that defendant 
neglected and refused to stop at the sign post, 
and to obey the Hag signal of the bridge care-
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laker : and that tin* defendant " so negligently, 
unskilfully and impro|»crly managed the engine 
and train liait they proceeded towards ami up 
to i In- bridge, and immediately alongside the 
public highway approach thereto, and caused 
and permitted steam to escape from the en
gine with a loud noise, whereby and by reason 
of said negligent, unskilful and improper con
duct of the servants of the defendants, and by 
reason of the close approach of the engine and 
train, and the escape of the steam the horses 
became frightened, while turning out of the 
bridge into the highway, and while upon the 
highway approach to the bridge the horses ran 
away, and the ]*laiutiff was unable to control 
or manage them, and was thrown from the 
waggon, &e., A demurrer was filed on
the ground that the declaration contained an 
allegation of duty which was a conclusion of 
law, and did not shew a violation by defendant 
of any common law duty, or statutory obliga
tion. Wnllbridge, C.J., refused a motion for 
nonsuit, but gave leave to defendant to move 
on the whole case. — Witnesses were then 
called for the defence, and the jury gave a ver
dict for plaintiff for $750.—On a rule to set 
aside the verdict and enter a nonsuit, or for a 
new trial, the demurrer was overruled, on the 
ground that the allegations pointed to in the 
demurrer did not stand alone, but other and 
sullicieut causes were shewn to impose upon 
the defendant that care and regard for the 
safety of the public, the absence of which care 
and regard constituted, with the wrongful acts 
■charged, the cause of action of the plaintiff 
and the rule was discharged ns to nonsuit, but 
made absolute for a new trial. I fefendant ap
pealed but plaintiff took no cross appeal. 
Held, that plaintiff was entitled to recover, 
but not having appealed from the rule order 
ing b new trial, that rule should be affirmed 
and the appeal dismissed with costs.—Per 
Ilitchie. C.J. The evidence shewed that there 
was a man employed to watch the bridge, 
whose duty it was to signal trains crossing, 
and that he was there ami discharged his duty. 
It was also shewn that the company had posts 
erected on the line approaching the bridge, 
put there for the purpose of indicating that 
engines should stop there before approaching 
the bridge, to give the signal "to enable them 
to cross the bridge in safety ; but. instead of 
stopping there, on the occasion in question, 
the train went on and approached within a 
very few yards of the bridge and stopped, 
when those jiersons who were crossing the 
bridge were compelled to come immediately 
alongside, and within a few feet of the engiue. 
The engine being there and blowing off steam, 
the horses of the plaintiff became frightened 
and ran away, causing the damages claimed. 
The accident was occasioned solely through 
negligence on the part of the defendant. If 
the engine had stopped at the indicated stop
ping place, the evidence shewed that the acci
dent would not have happened. Itunning it 
down as close as possible to where the car 
riages had to cross the bridge was a piece of 
recklessness. There was no contributory 1 
negligence on the part of the plaintiff; no 
neglect or want of care on his part, as he had 
a right to cross the bridge at the time, and 
under the circumstances could not be anywhere 
else than where he was —Per Strong. ,1. The 
Case appears one in which the maxim “ rat 
t/mn loquitur applies. The defendant In
putting the post with a printed sign board on 
it. with a direction to engine drivers not to 
pass it, as indicating the point beyond which 
it was not safe to proceed until it was ascer- 1

9<;i
tabled that the bridge was clear, by it* , . 
act hud shewn that the omission to oliey im 
direction would lie negligence.—Per llenn. 
The mere fuel that the post was establiVi 
by arrangement between the city and rail., 
authorities for engines to stop at, nmtic 
company liable for breaking the rule, tin >. 
being no contributory negligence on the i n 
of the plaint ill. Appeal dismissed with < • 
Canadian Pacifie tty. Co. v. Laic non, fa-, 
big. Ci ed.) 72U

-II. ttaihray — Accident to pa >oa »,</.
YViiui lonuer than platform—Dumaym A, ;/l, 
ycncc.I L. was the holder of a ticket. i 
passenger on the company's train from I a >.. 
to Ste. Marie, Bounce. When the train n- 
rived at Ste. Marie station the car upon which 
I.. had been travelling was some distance n n, 
the station platform, the train being longer 
thail the platform, and L. fearing that tie • ;,r 
would not be brought up to the station, tl, 
time for stopping having nearly elapsed, 
out of the end of the car, the distance to il.» 
ground from the steps being about two i , | 
and a half, and in so doing lie fell and In-..lo
ins leg which had to Be amputated. Vhe 
lion was for $5,1 tutl damages, alleging in _h 
genre mill wani of proper accommod 
The defence was contributory negligence 
Upon the evidence, the Superior Court. Un- 
judgment being affirmed by the Court •■! 
Ijiieen's I tench, decided in favour of I. mill 
awarded him the full amount of damages 
claimed. Un appeal to the Supreme Court 
of Canada, Held, reversing the judgment 
appealed from, that in tin- exercise m o di 
nary care. I,, could have safely gained the 
platform by passing through the car foru.ir], 
and that the accident w as wholly al tribu i .-i i.ti- 
to Ids own fault in alighting as lie did ami 
that, therefore, he could not recover. Four 
nier, J„ dissenting. (Quebec Central 1,'y < -, 
v. I.or lie, xxii., 1130.

212. Jtailwayu—Uangerouu tea y—Injury to
employee—Pinding of jury—Intirfeni.........
appeal. I—W. was an employee of the ( i I' li. 
Co., whose duty it was to couple cars in iIn- 
Toronto yard of the company. In i■ i 
this duty on one occasion, under s|ieeilie direr 
lions from the conductor of an engine 
attached to one of tin- cars being coupled. 
Ins hand was crushed owing to the engine 
backing down and bringing the cars together 
before the coupling was made. The eon 
doctor denied having given direction^ i r 
the coupling, and it was contended that W. 
improperly put his hand between the draw 
bars to lift out the coupling pin. It va> a bo 
contended that the conductor had no am Inu-ity 
to give directions as to the mode of doing tin- 
work. The Jury found against both cmiten 
lions and W. obtained a verdict. // ' . af
firming the judgment appealed from (2u I hit. 
App. it. 5281, that though the finding' > the 
jury were not satisfactory upon the < 
a second Court of Appeal could not interfere 
with them.—Per King, J., that the finding 
that specific directions were given iikm l-e 
accepted as conclusive ; that the mode in which 
the coupling was done was not an improper 
one, as W. had a right to rely on tin- • ngme 
not being moved until the coupling xv made 
and could properly perform the work the 
most expeditious way, which it was sin-wti lie 
did ; that the conductor was einnowçn-d to 
give directions as to the mode of doing the 
work if. as was stated at the trial, lie be
lieved that using such a mode could sa'" time;
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and that W. was injured by conforming to 
un order to go to n dangerous place, the per- 
>"» giving the order being guilty of negligence. 
brand Trunk Ry. Co. V. Uugur, xxiii., 42*-*.

-13. Defective snow-plough and bridge—De
railment of train — Contributory negligence— 
Finding» of jury Failure ta answer gueu
lions — Act of incorporation - - Change of 
inline — Atir trial.I—A locomotive engineer 
in the company's employ was killed through 
the derailing of a snow-plough and consequent 
breaking of a bridge. The jury found that 
the derailing was the proximate cause of the 
a" idem ; that deceased was not guilty of con 
trilmtory negligence ; that the snow-plough 
and bridge were defective and that the train 
crew was insufficient. They answered “ we do 
not know " tu_ the questions, as to whose 
negligence caused the accident; whether or 
not the defects were known to defendant be
fore or at the time of accident, or could have 
been discovered by careful inspection : whether 
defendant was aware of insufficiency of the 
crew : whether different construction of the 
bridge would have secured the safety of the 
train; whether deceased knew the train was 
off the track before it reached the bridge, and 
if l-.v reasonable care of deceased or crew, the 
accident would have been prevented. The court 
below were equally divided as to the necessity 
for a new trial. The trial judge instructed 
the jury that the proximate cause was what 
caused the accident and not that without 
which it would not have happened, and there 
was a question as to the parties, plaintiffs in 
the action. The court below were also di
vided in opinion on these points. The Su 
prenie Court of Canada ordered the new trial 
and affirmed the holdings of the judgment ap
pealed from 127 X. S. Rep. T.iNi in other re
spects. Fudscy v. Dominion Atlantic Da. Co.. 
XXV.. OUI.

214. Xcgligcnce — Sparks from railway 
engine or “ hot-box " —Damages by fire—Fvi- 

Harden of proof—Art. lo.i.l C. C.— 
Questions of fact.]—In an action for damages 
for loss of property by lire alleged to have 
been occasioned by sparks from an engine or 
hoi box of a passing train, in which the court 
appealed from (<j. It. U S. C. 3111). held that 
there was no sufficient proof that the fire oc- 
curred through the fault or negligence of the 
company and it was not shewn that such find
ing was clearly wrong or erroneous, the Su
preme Court would not interfere with the 
finding. Senrsac v. Central Vermont Ry. Co.. 
xxvi,. «41.

Followed in <Ira ml Trunk Itailicay Co. v. 
Rnnirillc (2!) Call. S. C. It. 2011. No. 217.

21V Railways — Construction of statute— 
-?f 1 ‘‘I- c. 2.9. s. 2i!.i (D.i—It ail ira y rross- 
ih</« I'm king railway frogs, wing-rails, 
«le.| The proviso of tlie fourth subsection 
°f v 2i'i2 of “ The Railway Act ” (51 Viet, 
c. 2U il» I, diM's not apply to the fillings re- 
ferrod to in the third sub-section, and confers 
tm p"u r upon tlie Railway Committee of the 
•'■'ivy Council to dispense with the filling in 
of the spaces behind and in front of the rail
way frogs and crossings and the fixed rails 
ami switches during the winter months. Judg
ment appealed from (24 Ont. App. R. 1S3) 
reverie,). Washington v. (fraud Trunk Ry. 
Co., xxviii., 184.

•-'•firmed by Privy Council. ( 1809] A. C.

21«. Railways — Regular depot — Traffic 
futilities — Railway crossings — IIHiking on 
lino of railway - Trespass — Invitation -— 
License—Ô1 I ict. e. 2V. ss. 2-}#/, 25ti, 272 
ID. ij—A passenger storm-bound at Lucan 
Crossing on tlie Uraud Trunk Railway, left 
the train and attempted to walk through the 
storm to his home a few miles distant. Whilst 
proceeding along tlie line of the railway, in 
tlie direction of an adjacent public highway, 
lie was struck by u locomotive engine and 
killed. There was no depot or agent main 
mined by the company at Lucan Crossing, hut 
a room in a small building there was used 
as a waiting-room, passenger tickets were sold 
and fares charged to and from this point, and, 
for a number of years, travellers had been al 
lowed to make use of the permanent way in 
order to reach the nearest highways, there 
being no other passage-way provided. //</</. 
reversing the judgment appealed from (24 
Ont. App. R. «172), Taschereau and King, 
.1.1,, dissenting, that notwithstanding the long 
user of the permanent way in passing to and 
from the highways by passengers taking and 
leaving the company's trains tlie deceased 
could not under the circumstances, be said to 
have been there by the invitation or license of 
tlie company at the time lie was killed and 
that tlie yet ion would not lie. (Jrund Trunk 
Ry. Co. v. Anderson. xxviii., 541.

217. Sparks from railway engine — Rubbish 
on railway berm - Damages by fire - - Find
ings of jury -- Evidence --- Concurrent /ind- 
inys of courts appealed from.]—In an action 
for damages in consequence of property being 
destroyed by lire alleged to have been caused by 
sparks from an engine of the company the jury 
found, though there was no direct evidence of 
I low the tin cur red. that tlie company negli
gently permitted an accumulation of grass or 
rubbish on tln-ir road opposite plaintiffs' prop
erty which, in ease of emission of spnTks or cin
ders would be dangerous ; that tlie lire orig
inated from or by reason of a spark or cinder 
from an engine ; and that the lire was com 
municated by the spark or cinder falling on 
i he company s premises and spreading to plain
tiffs’ property. A verdict against the company 
was sustained. Held, affirming tlie judgment 
appealed from (25 Ont. App. IT. 242), and 
following Senrsac v. Central \ crmoiit Ry. Co. 
(2« Can. S. (’. R. <14 i. ami (Large Matthews 
Co. v. Houeliard (28 Can. S. C. R. 580», that 
the jury having found that the accumulation 
of rubbish along tlie railway property caused 
tlie damages, of which there was some evi
dence, and the finding having been affirmed by 
the trial Court and Court of Appeal, it should 
nut be disturbed by a second appellate court. 
(hand Trunk Ry. Co. v. Rainville, xxix., 
201.

218. Railway — Running of trains — Ap- 
proaehing crossing Warning - Shunting— 
Railway Act, ISSS. s. 2UÔ.]—Section 25(5 of 
the Railway Act. 18,88 providing that “ the 
bell with which the engine is furnished shall 
he rung, or tile whistle sounded, at the dis
tance of at least 80 rods from every place 
at. which the railway crosses any highway, 
and that the liell shall lie kept ringing 
or tlie whistle sounded at short intervals 
until the engine has crossed such high
way ” applies to shunting and other tempor
ary movements in connection with the run
ning of trains as well as to the general traffic. 
Judgment appealed from 125 Ont. App. R. 
4371 affirmed. Canada Atlantic Ry. Co. v. 
Henderson, xxix., «32.
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-1!). tiovrrnmcnt rail ira gs — hijurji to em- 

plogce Xcgligcnee nf felloir-serrant Lord 
Campbell's Art -Art. 10'ili C. V.—Exonera
tion from liabilitg — It. S. V. c. 38, s. Ô0. | — 
An. IO.-.C, 0. ('. embodies the action previously 
given by a statute of the Rrovince of Canada 
re-enacting* I/ml Campbell's Act. Eobinson 
v. Canadian pacific Ifti. Co- ( 1181)2) A.(4SI i 
distinguished.-- A workman may so contract 
with liis employer as to exonerate the latter 
from liability for negligence, and such renun 
elation would be au answer to an action for 
injuries caused by the fault of a fellow-ser
vant under Art. lO.K! <'. <tiri/fitlix v. Earl 
Dudleg tit Q. It. D. 357 ) followed.—In s. 
50 of i he (iovernment Railways Act ( It. S. 
r.e. 38) providing that "Her Majesty shall not 
be reliev'd from liability by any notice, con
dition or declaration in the event of any dam 
age arising from any negligence, omission or 
default of any officer, employee or servant of 
tlie Minister, the words " notice, condition or 
declaration " do not include a contract or 
agreement by which an employee has renounc
ed his right to claim damages from the Crown 
for injury from negligence of his fellow-ser
vants. Grand Trank Eg. Co. v. Vogel (11 
Can. S. C. H. U121 disapproved.—An em 
ployce on the Intercolonial Railway became a 
member of the Intercolonial Railway Relief 
and Assurance Association, to the funds of 
which the Government contributed annually 
$t!.(MM). In consequence of such Contribution 
n rule of the association provided that the 
memliers renounced all claims against the 
Crown arising from injury or death in the 
course of their employment. The employee 
having been killed in discharge of his duty by 
negligence of a fellow servant : Held, revers
ing the judgment uppeale . from ((I Ex. C. 
R. 27(1) that the rule of the association was 
an answer to an action by his widow under 
art. 1050 C. C. to recover compensation for 
his ileatli.—The doctrine of common employ
ment does not prevail in the Province of Que 
bec. The Queen v. EH ion (24 Can. S. C. R. 
482) followed. The Queen v. Grenier, xxx., 
42.

220. G iteration of raihrug — Condition of 
permanent iron — Grass on Hiding.] — For a 
railway company to permit grass and weeds 
to grow on a side track is not such negligence 
as will make it liable to compensate an em
ployee who is injured in consequence of such 
growth while on the side track in the course 
of his employment. Wood v. Canadian Paci
fic Eg. Co., xxx., 110.

221. Eailiraii crossing — Xcccxxarg precau
tions — Shunting ears — W arning — Proof 
of negligence— -Iurg trial Questions to be d< 
terminid bg jurg.\ R. in driving towards his 
home on a night in September, bad to. cross 
a railway track between nine and ten o’clock, 
on a level crossing near a station. Shortly be
fore a train had arrived from the west which 
had to be turned for a trip back in the same 
direction, and also to pick up a passenger car 
on a siding. After some shunting the train

* The Act referred to did not conform en
tirely either with Lord CamplM'll's Act, nor 
with the similar enactment in Fpper Canada, 
and. as a consequence, it would appear that 
art. 10.lt! C. C. is. in effect, a limitation upon 
the formerly existing action under the civil 
law. Quatre — Whether contracts are per
missible against liability under art. 1053 
(J. C.Ï ( Author's uote.)

1 was made up, and just before coming to
; level crossing the engine and tender were i 

coupled from the cars to proceed to the r 
house. R. saw the engine pass but appui > m 
I y failed to see the cars, and started to 
wh<‘ii he was struck by the latter and k ,. ■ 
There was no warning of the nppron* 
the cars which struck him. In an action i 
bis widow under Lord Campbell's Act 
jury found that the railway company
guilty of negligence, and tbat a titan -> ■ 1
have been on the crossing when making i . 
switch to warn the public. A verdict I' m 
plaintiff was sustained by the Court <m \ 
peal. Held, affirming the judgment tipp« < ■ ! 
from, Gwynne, J., dissenting, that it wa- p , 
perly left to the jury to determine wl.. 
or not, under the special circumstances, .i » 
necessary for the company to take : r 
precautions than it did and to be much m<< ■ 
careful than in ordinary cases where 
conditions did not exist : and that the < : 
diil not raise the question of the jury’s 
to determine whether or not a railway .-in 
puny could be compelled to place wati lmvii 
upon level highway crossings to warn per
sons about to cross the line. Lake l.i 
Detroit Hirer Eg. Co. v. Barclag, xxx., 31kt

222. Xcgligcnee—Hanning of railiran trams 
—Injur g to passengers in stuping berth ; A 
passenger in a sleeping berth at night. 1 ■ \ 
ing that she was riding with her back to the 
engine, tried to turn around in the berth ami. 
the car going round a curve at the tine, -lie 
was thrown out on to the tloor and injured. 
In an action against the railway com pu in for 
damages it was not shewn that the speed of 
the train was excessive nor that there was 
any defect in the roadbed at the place where 
the accident occurred to which it could !"• it 
trihuted. Held, reversing the judgment ap
pealed from, that the accident could not he 
attributed to any negligence of the servant - of 
the company which would make it lial-i- in 
damages to S. therefor. Canadian Paei/n li 
Co. v. Smith, xxxi, 307.

223. HuiUrag com pan g — Fencing ' »/ 
rert — Xcgligcnee — Cattle on highiran

Met. c. 311, s. J04—5J I ict. c. 38. s. 3. \ - 
A railway company is under no obligation to 
erect or maintain a fence on each side of a 
culvert across a watercourse, and when rat
tle went through the culvert into a im!d ami 
thence to the highway and straying on .. tlm 
railway track were killed, the company was 
not liable to their owner, Taschereau. .1., 
dissenting. Grand Trunk Eg. Co. \. laaiu. 
xxxi., 420.

224. Hacking trains in station gard I <■ "I 
ings of jurg — Dpi ration of rail ira g I. “th
on train — Evidence.]—A conductor in de
fendant's employ while in the perfort" ime of 
the duty for which he was engaged at ' 
Windsor station of the Canadian I'neii liai' 
way in Montreal, was killed by a train wliivli 
was being moved backwards in the slut ion 
yard. There was no light on the real • ml of 
tin» Inst car of the train nor was t! .•!••• any 
person stationed there to give warning of the 
movement of the train. Held, aliirn ing tie- 
judgment appealed from (Q. R. Il K. H 
31)41, that by omitting to have a Iblit "ii tlv 
rear end of the train the railway compati,' 
failed in its duty and this constituted 1“'“"" 
facie evidence of negligence. Canadian litige

j Eg. Co. v. Boisseau, xxxii., 424.
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22."». Operation of railway train* — Colli

sion — Italy of engincman — Hull* — C'ow- 
tributary niyhgenee.j—By rule 222 of the 
Brand Trunk Ruilway Company, "conductors 
mill enginemen will Im- lu-ld responsible for the 
violation of any rules governing their trains, 
and they must take every precaution for the 
protiH'tiou of their trains even if nut provided 
fur by the rules." By rule 52, enginemen 
must obey iIn* conductor's orders as to start
ing their trains unless such orders involve 
violation of the rules or endanger the train's 
safety, and rule U5 forbids them to leave the 
engine except in case of necessity. Another 
rule provide' that a train must not pass from 
double to single track until it is ascertained 
tli.il all trains due which have the right of 
way have arrived or left. M. was engineman 
mi a special train which was about to pass 
from a double to a single track and when 
the time for starting arrived, lie asked the 
conductor if it was all right to go. knowing 
that the regular train passed over the single 
track about that lime, lie received from the 
conductor the usual signal to start and did 
so. After proceeding about two miles his train 
collided with the regular train and lie was in
jured. In an action against the company for 
damages in consequence of such injury. Held, 
alliviiimg the judgment of the Court of Appeal, 
that M. was not obliged, before starting, to 
examine the register and ascertain for him 
sell if the regular train had passed, that duty 
being imposed by the rules on the conductor 
alone, that lie was hound to obey the conduct
or's order to start the train, having no reason 
i.i question its propriety, and he was, there
fore not guilty of contributory negligence in 
starling as lie did. Ilrand Trunk Hy. Co. v. 
Jlitter, xxxll., 454.

22U. Hail an y ero**iny Defective air- 
brake* — I i* major — C. S. C. c. Hit}, **.

I'pi—Failure to atop at level crossing.
Sec Railways, ttl>.

227. Tort — Croton servant* — Public 
work " The King ran ilo no wrong."

See Railways, loo.

22 V /tanning of rail nay train* — T*e of 
won,I ns fini Spark* from engine — Evi- 
4cini rinding* of jury—Xew trial.

See Railways, 102.

221t. /tunning of railway train* — Defec- 
H" < inline — Spark* from engine — Cause 
"I lii< Presumption—Evidence.

See Railways. 103.

22ii. ttin ration of railway—Hanning trains 
through town — X at ice at crossing — Con- 
trihu tory negligence.

Sec Railways, 47.

2 1 Hanning railway train* — Hinging 
I"11' Improper conduct of serrant Con
tributory negligence— Accident while on duty.

See Railways, 105.

Operation of railway — Spark* from 
eng11" “ homage.

See Railways, iH>.
222 Hallway station — Approaches—Hun- 

mini of trains—Imprudence.
See Railways. 100.

224. Hailway crossing Hinging of hell— 
Sounding of whistle — C. S. C. e. GO, *. Wf.

Sir Railways. 108, 111.
225. Hanning of railway train* - Hinging 

bell—Sounding whistle- Crossing highway.
See Railways, los, ill.

220. Ilroken railway track — Effect of 

See Railways. 48.

227. Hail way company \ccident at cross
ing — Statutory requirement* A at ice of 
approach.

See Appeal, 225.
22S. Hailway company - - llreaking of rail 

—Latent defect—Arts. 100,1, I til.I, Itiiô C. C. 
Sec Railways, 10.

220. Dangerous machinery — Hailway — 
Sparks from engine Evidence — Einding* 
of jury — Defective construction.

See No. 101, ante.

240. Operation of railway — Defective ma
chinery — Contributory negligence — Ex
amining train - Hunning rule*.

See No. 54, ante.

241. Carriage by railways — Special in
struction*—Acceptance by consignee* Ware
housemen.

Sec Railways, 7.

21. Tkamways.

242. Street railway — Height of rails — 
Statutory obligation Accident to horse.] — 
A tramway charter, required the road be
tween, and for two feet outside of, the rails 
to he kept constantly in good repair and level 
with tin- rails. A horse crossing the track 
stepped on a grooved rail and his caulk caught 
in the groove whereby lie was injured. The 
rail, at the place where the accident occurred, 
was above the level of the roadway. Held, 
a dinning the judgment appealed from 121 N. 
S. Rep. 521 ; 24 X. S. Rep. 112), that as the 
rail was above the road level, contrary to the 
requirements of the charter, it was a street 
obstruction unauthorized by statute, and, 
therefore, a nuisance, and the company was 
liable for the injury to the horse caused there
by. Halifax Street Hy. Co. V. Joyei, xxii., 
258.

242. Tramway — Wrongful ejectment from 
cur — Exposure to cold — Consequent ill
ness— Damage* — Heinotenes* of cause. | In 
an action for damages from being wrongfully 
ejected from a street car, illness resulting 
from exposure to cold in Consequence of such 
ejectment is not too remote a cause for dam
ages; and where the evidence was that the 
|M*rsou ejected was properly clothed for pro 
lection against the severity of the weather, 
hut was in a state of perspiration from an 
altercation with the conductor when lie left 
the car and so liable to take cold, the jury 
were just died in finding that an attack of 
rheumatism and bronchitis which ensued was 
the natural and probable result of the eject
ment, and in awarding damages therefor.—
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Judgment appealed from (‘.il Ont. App. 11. 
57.St nUirmed, (1 Wynne, J„ dissenting. To
ronto Hy. Vo. v. Urinated, xxiv., 570.

244. Tramway — Collision with vehicle — 
Excessive speed—Contributory negligence.]— 
Persons crossing street railway tracks are en- 
titled to assume that the cars will be driven 
moderately and prudently, and if an accident 
happens through a car going at an excessive 
rate of speed the street railway company is 
responsible. The driver of a cart struck by 
a car in crossing a track is not guilty of con
tributory negligence because he did not look 
to see if a car was approaching if, in fact, 
it was far enough away to enable him to 
cross if it had been proceeding moderately and 
prudently, lie can be in no worse position 
than if he had looked and seen that there 
was time to cross.—Judgment appealed from 
(21 Out. App. It. 553) affirmed, u wynne, J., 
dissenting. Toronto Hy. Vo. v. Qoanell, xxiv., 
582.

245. Obstruction of street — Accumulation 
of snow —■ Question of fort — Finding of 
jury ]—An action was brought against the 
City of Toronto to recover damages for in
juries incurred by reason of snow having been 
piled on the side of the streets, and the street 
railway company was brought in as third 
party. The evidence was that the snow from 
the sidewalks was placed on the roadway im
mediately adjoining by servants of the city, 
and snow from the railway tracks was placed 
by servants of the railway company upon 
the roadway immediately adjoining the track 
without any permission from the city, thus rais
ing the roadway next to the track, where the 
accident occurred, to 20 inches above the rails. 
The jury found that the disrepair of the street 
was the act of the railway company, which 
was therefore made liable over to the city for 
the damages assessed. The company contend
ed on appeal that the verdict was perverse 
and contrary to evidence.—Held, aItitming the 
decision appealed from, that under the evi
dent of the manner In which the enow from 
the track had been placed on the roadway 
imimsl lately adjoining, the jury might reas 
ninthly he of opinion that if it had not been 
so placed there the accident would not have 
happened, and that this was the sole cause of 
the accident.—Toronto Hy. Vo. v. City of 
Toronto, xxiv., 5811.

24(5. Tramway — Defective, upnlianees — 
Abaencc of buffers on ears. | — Tlie plaintiff 
was a motorman in the employ of the com
pany and sued under the Workman's Com
pensation Act to recover damages for injuries 
sustained while coupling a street Car and 
trailer. The main negligence charged was the 
absence of buffers to protect the employees 
from injury in coupling. Plaintiff had a 
verdict at the trial which was affirmed. Held. 
affirming the judgment appealed from 122 
Ont. App. It. 781, that there was negligence 
on the part of the company in not having 
projier appliances to prevent injury, and that 
a new trial had been properly refused. To
ronto Hy. Vo. v. Hand, xxiv., 715.

247. Electric car — Excessive speed — 
Prompt action — Contributory negligence. |
A cab driver was endeavouring to drive his 
cab across the track of an electric railway 
when it was struck by a car and damaged. In 
an action against the tramway company for 
damages it appeared that the accident occur

red on part of a down grade several hundred 
feet long, and that the motorman after * -, 
ing the cub tried to stop the car with tls 
hrakes, and that, the brakes proving ine.i 
tuai, he reversed the power, being about n < 
length from the cab. The jury found that il 
car was running at too high a rate of ,, 
and that there was also negligence in (!>> 
failure to reverse the current in time to >■.. -t 
the accident ; that the driver was negli.. a 
in not looking out more sharply for t In- . 
and that, notwithstanding such négligea., 
the part of the driver the accident could haw 
been averted by the exercise of reason.,1,1,. 
care by the motorman. Held, affirm; _ 
the judgment appealed from (32 N. S. I: 
1171, G wynne, J., dissenting, that the i;,-i 
finding neutralized the effect of that of . 
tributary negligence ; that as the car was <>t, 
a down grade and going at an excessive rat. 
of speed it was incumbent ou the servant ,,f 
the company to exercise a very high degiv 
skill and care in order to control it if danger 
was threatened to ans one on the highway ; 
and that from the evidence given it x\ a- n 
possible to say that everything was don.' i i 
reasonably should have been done to prewnt 
dim.age from the excessive speed at win n 
the car was being run. Halifax Electro 
Tramway Vo. v. Inglis, xxx., 25(5.

248. Street railway track—Imgroin i . ..» 
struct ion— Had order of track—Quest ion-* 
fact—Findings of trial judge.]—The plaintiff, 
who was thrown out of a waggon, sustaining 
injuries, brought action for negligence owing m 
improper construction and had order id' the 
company’s track. Torrance, J., found that the 
track was in had order, the switch three 
inches above the level of the road, contrary 
to law, and that this caused the accident with 
out any fault on the part of the plaintiff, 
whose damages he assessed at $2,51 Mi The 
Queen's Bench reversed this judgment, being
of opinion that the rails, as well as ......... ..
of the roadway the company was bound to 
maintain, were lawful and sufficient: that 
the company was not at fault, and that the 
plaintiff had not exercised necessary caution 
and prudence, and might, by reasonable 
caution and prudence, have avoided tin- inci
dent. Held, that as the questions to I»' de
rided were purely matters of fact, the 
ment of tin- court of first Instance should not 
have lieen disturbed. Strong. J., dissented, on 
the ground that the judgment of the Court of 
Queen’s Bench on the facts was correct. Par
ker v. Montreal City J*ass. Hy. Vo.. Cas- Big. 
(2 ed.l 731.

[The Privy Council refused leave to apical, 
as the findings of fact should not hnw been 
disturbed on appeal ; see (5 Can. Gaz. 17 I I

2411. Motorman — 1‘crson in charyi of 
electric car—Injury to conductor — ll’ort- 
men's Compensation l<7.|—The motorman <>f 
an electric car may be a “ person wlm hits 
charge or control ” within the meaning of < 
3 of the Workmen's Compensation A-1 < !>• 
S. (). [18071 c. 1(50». and if he negligently 
allows an open car to come in contai1 
passing vehicle whereby the conductor, who 
is standing on the side in discharge of bis duty, 
is struck and injured, the electric- company b 
liable in damages for such injury. Judgment 
appealed from (27 Ont. App. It. 151 t affirm
ed. Toronto Hy. Vo. v. Snell, xxxi., 211.

250. Operation of tramway — Contributors 
negligence — Pleadings — Issues — Hriilenct 
—Verdict — New trial — Objections takes
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ou appeal ]—In mi action to recover damages 
from injurie* to a motor man through a colli
sion of hi* car with u special car returning to 
ihe car barn at unusual speed on the wrong 
truck, a verdict was entered for the plaint ill' 
on the findings of the jury. On appeal to the 
Court of Review, defendant objected ( 11 that 
plaintiff had not denied charges in the state
ment of defence I hat the accident had 
I en caused by his fault : (21 that there was 
misdirection by the trial judge telling the jury 
iliai the plaintiff could succeed even if he luul 
himself been negligent if they thought such 
negligence had not caused the accident; <Iti 
that it had not been alleged that the car which 
came in collision with that of the plaintiff had 
no right to he in the place where it was at the 
time; (4> that, since the trial, defendant had 
discovered that plaintiff had stated his age at 
47 instead of 4.1 years; and, (5) that the 
verdict was against I lie weight of evidence. 
Lungelier. .1.. in delivering the, judgment ap
pealed from. Held, ( 11 that objection to the 
pleadings came too late, after the necessary
proof had been made and an amendment per
mitted; (2) tlmt. as in Quebec, contributory 
negligence would merely tend to reduction of 
damages, negligence not lending to injury 
could not he considered, and. seeing that the 
direction did not affect the verdict which attri
buted the injury solely to the negligence of 
the defendant, the verdict should not. Is; dis
turbed ; Cl) that as evidence hud lieeu made 
without objection on the third point objected 
to. the object ion came too Into on the apiieal ; 
(41 that evidence discovered after trial must 
he of a nature tending to change the result of 
the trial, in order to obtain a new trial, and 
that the difference of a couple of years in 
plaintiff's age could not have that effect, and 
(6) as the evidence was such that a reason
able person could have concluded us the jury 
did there could uot he a new trial. The Su
preme Court affirmed the judgment apiiealed 
from for the reasons stated by Mr. Justice 
Lungelier. Sherbrooke Street If. Co. v. Kerr, 
7lh November, 1809.

NEGOTIABLE SECURITY.

Fraudulent conversion — Past due bonds— 
Debentures transferable by delivery—Equity 
of previous holders — Estoppel - Implied 
notiic - Innocent holders for ralue - - f\ C. 
arte /},S7. IpO. 2202 and 22«7.1—A bond fide 
holder acquiring commercial paper after dis
honour takes subject not merely to the equi
ties of prior parties to the paper, hut also to 
those of all lair ties having an interest there 
in. In re European Hunk; Ex parte, (tri
cotai Commercial Hank (.1 Ch. App. 4.181 
followed. Judgment appealed from (Q. It. 3 
Q. It. .130, atiirmed. ) Youny v. MaeXidcr,

And set Ranks and Ranking—Bills and 
Notes, Etc.

NEGOTIORUM GE8TOR.

Mandatory — Action for new account—lie- 
lease— Parties — Purchase of trust estate — 
Curator— idniinisfration—form of action— 
Indivisibility—Eelcasc — Specific performance 
- Irt. IW C. f.- Art. NO V. V. P.\ Re 
spomlent. representing the institutes and sub
stitutes under the will of the late J. I).,

brought mi action against appellant, one of 
the institutes who acted ns curator and ad
ministrator of the estate for a certain time, 
for an account of three particular sums, which 
plaintiff alleged defendant had received while 
eurator. Ilrld. reversing the judgment appeal
ed from (18 R. L. 047), that an action did 
not. lie against the appellant for these parti
cular sums apart and distinct from an action 
for an account of his administration of the 
rest of the estate. Plaintiff alleged that he 
represented 8. I)., one of the substitutes, in 
virtue of a deed of release and subrogation by 
which it appeared lie had paid to S. It.’s 
attorney for and on behalf of defendant t! 147 
7s. (IVjd.. defendant having in an action of 
account settled by deed with S. 1». for #4.000, 
which lie agreed to pay and for which plaintiff 
became surety : Held, that as the deed gave 
defendant a full and complete discharge of 
all accounts as curator or administrator of the 
estate, plaintiff could not claim a further ac
count of these particular sums.—Plaintiff also 
claimed to represent l'\ I), and E. I)., two 
other institutes, in virtue of assignments to 
him by them on 31st January and l.ltli Novem
ber, 1HG0, respectively. In 180,1. after defen
dant had been sued in an action of account, 
by a deed of settlement, F. I>. and E. I>. 
agreed to accept as their shares in the estate 
$4.000 each, and gave defendant a complete 
and full discharge: Held, affirming the judg
ment appealed from, that the defendant could 
not lie sued for a new account, hut could only 
he sued for the specific performance of the 
obligations he had contracted under the deed 
of settlement. By the judgment appealed 
from (18 It. I,. 047'. defendant was condemn
ed to account for his own share transferred to 
plaintiff in 1802. and also for h.'s share, 
another institute who in 1SN2 transferred his 
rights to plaintiff. The transfer by defen
dant was as co-legatee of such rights and in
terests us he had at the time of transfer, and 
he had at that time received the sixth 
of the sum for which he was asked to 
account : Held, reversing the court below, that 
plaintiff took nothing as regards tlies,> sums 
under the transfer, and even if he was en
titled to anything, the defendant would not he 
liable in an action to account as mandatory or 
negotiantm gestor of plaintiff. 2. That F. 1). 
and E. I)., having acquired an interest in C. 
Z. If.’s share after the transfer of their 
shares to plaintiff in I Stilt, plaintiff could not 
maintain his action without making them par
ties to the suit.—Qutrre, Were the transfers 
made by the institutes to plaintiff while cura
tor. null and void under art. 1484, C. C-V 
Horion v. Horion, xx„ 43U.
And see Accor NT- Executors and Admin

istrators—Mandate - Princiiwi. and

NEWSPAPER.

1. Authority to publish — Corporation pub
lisher and proprietor — Deposit of affidavit 
or affirmation — A< tespaper Act, 50 \'ict. c. 
23 ( Man. ) ] — By .10 Viet. c. 23 s. 1 t Man ) 
no person shall print or publish a newspaper 
until an affidavit or affirmation made and 
signed, and containing such matter as the Act 
directs has been deposited with the protlio- 
notary of the Court of Queen's Bench or 
clerk of the Crown for the district in which 
the newspaper is published; by s. 2 such affi
davit or affirmation shall set forth the real 
and true names, &<•., of the printer or publisher
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of the newspaper ami of all the proprietors; 
by s. ii, if the number of publishers does not 
exceed 4 the atiidavit or aliirinatioii shall he 
made by all, ami If ihey exceed l. ii shall 
lie made by 4 of them : and s. ii provides that 
the allidavit or nllirmntion may he taken be
fore a justice of the peace or commissioner for 
receiving atlidavits to In* used in the Court of 
Queen's ltencli. Held, 1. That 50 Viet. c. 
23 contemplates, and its provisions apply to, 
the case of a corporation being the sole pub
lisher and proprietor of a newspaper. 2. That 
s. is complied with if the allidavit or utiir- 
umtion stales that a corporation is the pro
prietor of the newspaper and prints and pub
lishes the same, (jWynne, ,1.. dissenting. 3. 
That the allidavit or a Hi filiation, ‘in case the 
proprietor is a corporation, may he made by 
the managing director. Judgment appealed 
from (ll Man. h. II. 5781 ntlirmed. Ashdown 
v. Manitoba “ Free Press " Co., xx., 43.

2. hi ni ay laic — Dominion La nd» .1 it — 
Publication of regulation» — Itcnewal of 
Hcensi - Payment of royal tie» Voluntary
payment—it. S. V. v. ô>. »». HO, 91.

See Mines and Minebals, 13.

NEW TRIAL.

1. Accounts. 1.
2. Appeals, 2 14.
3. Cm mix al Casks. 15-10.
4. Damaoeh. 17-24.
5. I Mhchktiox AitY Okiiekh, 25 80. 
U. Evidence, 31-50.
7. Ft.munch ok Fact, 57-00.
8. Mihdihkction. 07 84.
0. I'KACIICK. 85-00.

lo. V Limn t. 01-07.

1. Accounts.

1. Taking aero uni» ■lury unable to ileal 
l cith Huent ion» of account M indirection.]— 
Counsel urged that the jury should In* instruct 
ed to deal with accounts betw«*en the parties, 
hut the jury stated they were unable lo do so. 
Held, that the accounts should have been 
taken in order properly to decide the case and 
a new trial was ordered. <iriffith v. Itoscoeitz,

2. Appeal—Mailer of di»crction—Construe- 
lion of .IS I 'id. c. II. ». 22.1 -Vnder s. 22 of 
the Supreme and Exchequer Courts Act no 
np|H>ul lies from the judgment of a court 
granting a new trial, on the ground that the 
verdict was against the weight of evidence, 
that being a matter of discretion. Honk v. 
The Merchant»' Marine In». Vo., i.. Ill

| See Supreme Court Amendment Act. 1880. 
s. 4. and the II. S. C. c. 135. s. 24. par. ( d I 
as amended by 54-55 Viet. c. 25. s. 2. enacted 
since above decision. |

3. I Havre! ion - A ew trial ordered by court 
below — Appeal.] — The Supreme Court of 
Canada will not bear an appeal front a judg

ment ordering a new trial on the ground that 
the verdict was against weight of evidence. 
Eureka Woollen Mills Co. v. Moss, xi., 91.

4. Order for new trial - Questions of lac 
and fact— Insurable interest — Discretion 
hear appeul.J — Where the order for a law 
trial in the court below has been made up
built questions of law and fact, the 8upn 
Court will hear an appeal. Howard v. La> 
vashirc Ins. Vo., xi., 92.

5. Order for new trial—Final judgment 
Appellate jurisdiction ] — There is no app*-.*; 
under the provisions of the Supreme Chum 
Act from a judgment (after amendment i 
the pleadings and a new cause of action bcin. 
set upl ordering a new trial which is mu 
such a case, a liiial judgment nor other 
within the ap|>ellntc jurisdiction of the >
prente Court of Canada. Vauadian Put 
Ity. Vo. v. Vobban Mfy. Vo., xxii., 132.

d. Appellate jurisdiction in eases of - tr 
trial Questions of law.] — It was contended 
that the circumstances were stronger than m 
Eureka Woollen Mills Vo. v. Moss ( 11 Can. S 
C. It. 911. (No. 3. ante t. and that the dis 
eretion of two courts below in favour of a mu 
trial should not be interfered with, altlou.li 
there was no objection to the jurisdiction 
taken in the respondent's factum. The judg
ment appealed from held that there li.nl 
been no misdirection but that the citvi.m 
stances were peculiar and the discretion *>( 
tin* hi visional Court ordering a new ni.il 
ought not to be interfered with. //-/-/. 
that as the judgment appealed from did
not proceed on the ground that there had I....
misdirection on a point of law, mere could I»1 
no ap|N*al to the Supreme Court. As the up;> i 
was quashed for want of jurisdiction, mil) 
costs as of a motion to quash were allow*si. 
(t Sullivan v. Lake, xvi., 93(1.

7. Order for new trial—Judgment on .no
tion— Son-jury cases.I—Section 21 id i <*t Ii. 
S. C. c. 135, allowing appeals to tin* Supreme 
Court "from the judgment on a motion li>r a 
new trial upon the ground that the judg* has 
not ruled according lo law,” applies to jury 
cases only. Halifax Street Ity. Vo. v. */•".". 
xvii., 709.

8. Contract — Collateral agreement ',>»• * 
lions for jury -Verdict—Xi-w trial Dmu of 
appellate court.]—Whether or not a memoran
dum of agreement set up by the defendant n« 
containing the only contract between tin pat
ties was intended to settle the contra* i in 
whole or in part is a question for tin jury. 
The onus of shewing that it contained all the 
terms of the contract is upon the part) pro 
during it. In Hue'll a case oral testiu 
admissible on behalf of both parties. A ver
dict based upon the appreciation of tin evi
dence in such a case ought not to I»- inter
11 red with by an appellate court, pthrs \ 
Hamilton, Cass. Dig. (2 ed.) 703.

9. Jurisdiction of appellate court—Eni'iimj
new verdict ■!' I «•/. <*. 7. #«.S3 11
JS I ici. e. II. ss. Pt. 22. JH (/>. I 

See Appeal, 130.

10. Insufficient findings of jury—Ord< r for 
new trial—Final judgment.

Sec Appeal. 172.
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II. Appeal—Jurisdiction — Criminal laic— 

The Criminal Code, IN!)*, mm. 7'/*-7Hi) — Con
struction of statute—•).< et- ÔH l ie/, c. <X). ». 742.

See Appeal, 118.

III. Apinal from order for new trial—Juris
diction—final j inly an nt.

See No. 5, ante.

11*. Special leare to appeal—Jurisdiction— 
‘ Judge of court nppeahd from "—It. S. C. 
c. Ida, ». 42—Construction of statute.

See Appeal. 33tl.

14. Libel — Question of privilege—Proof 
o( mal ici Improper admission of evidence— 
Misdirection- Power to grant new trial on ap- 
pi al V. S. Jiiilicature Ad.

See No. 40. infra.

3. Criminal Caseh.

11. Criminal prosecution \cir trial—Jur
isdiction of Provincial Court Discharge of 
prisoner ordered hg Supreme Court. | - In a 
iiimiiial cum* reserved Mr* Court of Queen** 
Bpiii Ii l Crown sitlr i. t|i*ft*rri*d pronouncing 
judgment on the verdict against the prisoner, 
being in iloulil as in (lit* legality of lin* admis 
simi of cerlain evitlence, and ordered a new 
trial. This order was affirmed by tin* judg 
menl ap|ienled front. Ihld. that 32 & .‘11$ Viet, 
c. rejiealed so much of C. S. !.. C. c. 77. 
as ivniiltl authorize any court in the Province 
ni" • Jucher to order new trials in criminal cases, 
and since that Act ami 33 Viet. c. 20. repeal
ing C. S. !.. C. c. 77. s. 03. tin* Court of 
tjue. n's Bench in that province has no power 
l" grant new trials in such cases. Thereupon 
tin* Supreme Court of Canada, in exercise of 
its appellate jurisdiction, rendered the judg
ment which ought to have been given in I lie 
court appealed front and ordered that the 
prisoner should In* discharged from custody, 
iAt Queen v. Laliberti, i.. 117

_V»/. Order for neir trial—Sections 7}2 to 
''in. Criminal Code—Appeal—Jurisdiction of 
Supreme Court of Canada.

See Appeal. 118.

b*. Canada Evidence Ad. IN93—IIusband 
nml u ijc Competency of witnesses—Privi- 
hgi \dmission of evidence.

See Criminal Law. 27».

4. 1>AMAUEB.

1. Itnach of contract—Dismissal—Vo/ice 
-—Master and serrant Evidence—Measure of 
animi,ns.| The plaintiff was master of a ship 
o*ned |,v the company, plaintiff being one of 
tni' largest shareholders. Plaintiff’s contract 
wns t.i supply tlte ship with men and provi- 

1 “i‘ passengers and crew, and sail her as 
emuim mder for a monthly salary. The ship 
lind !.. . a accustomed to remain nt St. Pierre 
4N limirs. hut the time was lengthened to HO 
1,0111 y tlie company, yet the plaintiff insisted 
on ri-iiiainitig only 48 hours, against the ex 
ptV's directions of the company’s agents nt St.

nail was otherwise disobedient to the 
ngent«, in consequence of which he was. with
out prior notice, dismissed from service. The

trial judge considering that tin* plaintiff was 
not a master in tin* ordinary sense, held that 
lie had Ihvii wrongfully dismissed and found a 
verdict fur ,1>2,into. A rule nisi was made abso
lute by the full court for a new trial. Ihld. 
utliriniug tin* judgment appealed from <2 Buss 
it field. .141, 1st. That even if tin* dismissal 
had Im-cii wrongful, the damages were execs 
give, and the caw should go back for a new 
trial on that ground. 2nd. I‘i r Uitchie, C.,|.. 
and Tournier and (iwyiuie, .1.1,. that the fait 
of the master living a shareholder in the cor
poration owning the vessel, had no bearing on 
I la* case, ami that it was pro|s*r to grant a 
new trial upon tin* question as to whether or 
not the plaintiff so acted im to justify bis dis 
missel, tiuilfurd v. inylo-ln m b SS. Co., ix.,

IS. Improper rejection of evidence- Era m- 
sin damages S i ir grounds on appeal.| tin 
motion for new trial on grounds of excessive 
damages, tV.. tin* verdict was sustained. Tin* 
Supreme Court athrmed t lie decision. I iwyiuie, 
.1.. dissenting, although tin* amount of damages 
found was unsatisfactory. Ituyul Ins. Co. v. 
Dnfins, xviii., 711.

See Evidence, 13.

lit. Ih pair of stmts Damages Evidence
Special injury l erdiet.l "I In* proprietor 

of an omnibus line ran coaches through some 
of the principal streets of Halifax under 
license from the corisiratioii. Owing to I lie 
want oi repair oil some of the streets, and the 
accuniulatioii of snow and ice. tin* conveyances 
could nol Is* run according to time table, and 
there was a falling off in the number of pas
sengers ; moreover, some of t lie horses were in
jured ami vehicles broken or damaged by tIn* 
rough stale of the streets. Ihld. Bitebie, C.J., 
dissenting, that it was the duty of the corpor 
at ion to keep the streets in good repair : and 
I (iwymie. .1.. dissenting I. that the plaintiff 
was entitled to retain his verdict, having prov
ed spveial injury, and the damages awarded not 
being too remote nor excessive. Judgment ap
pealed from t I B. \ <1. 371 i allirined. City 
of Uuhfuj: v. Walker, Cass. 1 tig. 12 ed. I 1 «•>.

20. Misdirection Verdict Proceeding* at 
trial Questions reserved Defective state of 
public bridge — Liability oj municipality — 
Damages \.,r Inal Practice.\ Action for 
damages for injury from falling over a bridge 
at the time very much out of repair, about 
twenty feet of tin- railing on one side having 
fallen away. < hie of the standing eoinmitlees 
of the municipal couneil was a committee on 
roads and bridges, whose duty was to report 
to regular meetings of couneil the state of the 
roads and bridges ill tin* county. There was 
no evidence as to whether or not the bridge 
was much used as a thoroughfare or otherwise. 
The only question submitted to the jury was 
as to amount of damages. The judge charged 
“ that tin* accident which laid occurred to 
plaintiff was a most disastrous one, resulting 
from tin* undoubted negligence of those on 
whom the duty lay of keeping the bridge in a 
safe condition, nml that tin* liability of defend 
ant was a matter of law which he would re
serve for the lull court." ’riie jury found for 
plaintiff for ÿ.'I.INNl, and defendant failed to 
obtain a new trial on grounds which did not 
include misdirection, the court Is*low living 
equally divided. Itiglty and Went herbe, ,1.1.. of 
opinion that defendant’s counsel had agreed 
in the view propounded by the judge at the 
trial, and had requested the court to deter-
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mine tin* question of law lirst, as if tin- issue 
of negligence luul been found against defend 
ant, upon sufficient evidence and under a pro
ven charge, considered the case disposed of by 
Cil)/ of Halifax v. Walker (Cass. Dig, (2ed.) 
IT.'i : No. 19, ante) ami McQuorry v. Munici
pality of tit. Mary's (5 It. & (i. 493. I — Me 
Donald, C.J., and Thompson, J., held that the 
reservation at the trial was a reservation for 
the opinion of the court of a mixed question 
of law ami fact, ami they not only doubted 
their power to draw inferences of fact at all. 
but were unable to draw the inference of negli
gence, the evidence lieing silent on material 
points, such as whether the bridge was much 
or little travelled, and whether the alleged de
fect ever came to the knowledge of the county 
officers. Held, aflifining the judgment appeal 
ed from (0 It. & (1. 549), Strong. J., dissent
ing, that the plaintiff was entitled to retain 
his verdict.— Pi r Strong. .1., dissenting, that 
there was not sufficient evidence of negligence 
to warrant the verdict, and the case reserved 
for the court being on questions of fact as 
well as of law. a new trial might have been 
ordered notwithstanding tin* objection was 
not taken either at the trial or in the rule 
nisi. Municipality of Colchester v. liaison, 
Cass. Dig. Ci ed. t li5.

21. Discretionary order—Erccssire damayes 
—Costs.]—Plaintiff declared on a special con
tract for the sale of a vessel to defendant, 
averring |>erfurinnnce of all conditions neees 
sary to entitle him to payment of the price, 
and assigning, as a breach, non-payment by 
defendant. The plaintiff further declared on 
the common counts.—Defendant pleaded non- 
assumpsit, non-delivery of the vessel, payment 
and set-off.—The cause was triM with a jury 
who found a verdict for plaintiff for $3,000. 
A rule ai*i to set aside this verdit! was made 
absolute by the Supreme Court of Nova Scotia 
on the ground that the damages were exces
sive, observing that it was unnecessary to do 
citle whether the verdict was objectionable on 
other grounds.—On appeal prior to R. S. C. 
c. 136, s. 24 (</) as amended by 64 A 55 Viet, 
c. 25, Held, on motion to quash, Ilenry, J.. 
dubitante, that the judgment ordering a new 
trial oil the ground of excessive damages pro
ceeded upon matter of discretion only, and 
that such judgment was not appealable.—Ap
peal quashed with the general costs of appeal 
to hearing. By liât of Taschereau, J.. a coun 
sel fee of $50 on motion was taxed. MeUowan 
v. Murkier. 13th October, 1870; Cass. Dig. (2 
ed.i 421; (.'ass. Prac. (2 ed.) 81, 82.

22. Executive damage«—Discretionary order 
—Deduction of verdict or new trial. -Publica
tion in newspaper — Defamatory plea—Inci
dental demand — Excessive damages—Deduc
tion of verdict—New trial.]—Damages were 
assessed by a jury at $0,000 for a newspaper 
libel and $4,000 additional on a further libel 
contained in a defamatory plea. Held, on an 
peal from the Court of Queen's Rencli (M. L. 
R. 4 Q. B. 84). that the damages were exces
sive; that they should be reduced to a total of 
$0,000, and in the event of plaintiff's refusal 
to accept a reduced verdict for that amount a 
new trial should be allowed. Mail Printing 
Co. v. La flamme, Cass. Dig. (2 ed.) 493.

23. Action for negligence — Excessive dam
ages—Finding of jury.]—An order for a new 
trial was affirmed, on appeal, for grounds, 
amongst others, that the damages were cxces-

980

sive under the evidence. York v. Canada .1/ 
la ntie Dy. Co., xxii., 107.

Dee Negligence, 15.
24. Negligence — Taking dump grain ini - 

elevator—Dexponxibility—Ucncral assessim nt 
of damages.

Dee Warehouseman, 3.

24«. Deduction of damages—Evidence—Do 
actionary order.

Dee No. 27, infra.

5. Discretion ary Orders.

25. Discretion of court below — Verdict 
against weight of evidence—Appeal.]—Where 
the court below in exercise of its discretion has 
ordered a new trial on the ground that the ver
dict is against the weight of evidence, the Su 
preme Court will not hear an appeal. Eur.ka 
Woollen Mills Co. v. Moss, xi., 91.

20. Nonsuit—Proceedings at trial—DuU lu 
set aside the nonsuit and for new trial dis
cretionary order.]—A rule to set aside a mu- 
suit and for a new trial was discharged ,,n 
the ground that the nonsuit was voluntary 
The trial judge’s notes shewed that the non
suit was moved for, plaintiff’s counsel replied 
and judgment of nonsuit was entered, the 
judge stating, however, that he believed the 
understanding to be that the nonsuit should 
lie entered Held. that, as there was doubt 
as to what took place at the trial, the parties 
were entitled to the benefit of that doul 
that the rule to set aside the nonsuit should 
be made absolute Levy v. Halifax ami Capi 
It reton Dy. and Coal Co.. Cass. Dig. (2 ed. i 
579.

27. Evidence as to damages—Discretimniry 
order.]—In a case where the evidence -n. ue.| 
definitely what damages had been sustained 
and where there appeared to he no good rea
son for remitting the ease hack to the trial 
court to take further evidence the Supreme 
Court of Canada, in reversing the judgment 
appealed from, refrained from ordering a new 
trial hut directed that the damages a< found 
by the trial judge should lie reduced - the
amount proved in respect of certain -... I«
wrongfully converted. Armour, J.. wa> Imw 
ever, of opinion that the judgment of the trial 
judge ought to have been restored U '-1 « 
Canadian Development Co., xxxiil., 4IV-’

The Privy Count'll refused leave for an ap
peal. July, 1903.

28. Discretion — Question of law— 
Jurisdiction.

Dec No. 2. ante.

29. Excessive damages—Discret ion ary urdtr 
—Deduction of verdict or new trial.

Dec Libel. 5.

30. Municipal corporation—Conslnn lion of 
sidewalk—Trespass—Action en bornage—Pth- 
lory action—Amendment of pleading*—Prac
tice—Ceasing litigation—It. D. C. e. 1.1'. •

Dee Practice of Supreme Court. 5.
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ti. Evidence.

•'ll. Sale of machinery — Knowledge of de
fects—Promissory note—Failure of considera
tion.]—Action on promissory note. Defence, 
ilint note was given in payment of u machine 
for polishing wood, which machine did not do 
the work it was represented to do. The ma
chine had been used for some time in connec 
lion with building cars, and evidence for de
fendant went to prove that the work was tin 
der the control of a contractor with defend 
ant ; that before the machine could be used a 
Inn had to lie attached to keep off the dust ; 
that it spoiled the boards on which it wus 
used ; amt that the contractor did not inform 
the defendant as to the defects and he knew 
nothing of them until the case came on for 
trial. It appeared, however, that the general 
su|ierinteudenl of defendant's business watched 
the progress of the work in which .the machine 
was used and inspected all the curs lie fore 
they were delivered. The jury found a verdict 
for plaintilts and a new trial was refused, the 
Supreme Court (X. It.) holding that defend 
tttit must be held to he affected with the con
tractai's knowledge or, at all events, that the 
superintendent was in a position to know if 
the machine did not work properly. Held, 
that the new trial was properly refused. Ea
son v. McUregor, xx., 17ti.

It-. Ship's disbursements — Freight balance 
—Sot ice to owner — Uuarantee on delay of 
proceedings—Misrepresentation- Itefence un
iter plea of fraud—Evidence.J —Un a ship un 
dvr charter being loaded £173 was due the 
charterer for difference between actual freight 
and that specified in the charter party and. 
as agreed, a hill for that amount was drawn 
by ilie master on the agents of the ship, and, 
also, a hill of £730 for disbursements. Th<*se 
hills not being paid at maturity notice of dis
honour was given to V., managing owner, who 
seal ms son to solicitors, who held the bills for 
collection to request that the matter should 
eta i oter until the ship arrived at St. John, 
where V. lived. This was acceded to and V. 
signed an agreement in the form of a letter 
addressed to the solicitors, in which, after 
asking them to delay proceedings on the draft 
for £73ô he guaranteed, on the vessel's arrival 
or in case of her loss, payment of the draft 
and charges and also payment of the draft for 
£173 and charges. Un the vessel's arrival he 
refused to pay the smaller draft and to an ac
tion mi his guarantee, pleaded payment and 
that lie was induced to sign the same by fraud 
«ntl misrepresentation. By order of a judge 
the pleas of payment were struck out.—Un 
the trial the son of V. who hud interviewed 
the solicitors swore that they told him that 
both bills were for disbursements, but it did 
not clearly appear that he repeated this to his 
father. V. contradicted his son and stated 
that he knew that the smaller bill was for dif
ference in freight, and there wus other evi 
deuce lo the same effect, llis counsel sought 
to get rid of the effect of V.’s evidence by 
•hewing that from age and infirmity he was 
jnenpuhle of remembering the circumstances, 
but a verdict" was given against him. It was 
admitted that if there had been any misrepre
sentation by the solicitors, it was innocent 
misrepresentation only. Held, affirming the 

appealed from (28 N. B. Rep. 864), 
that tie defence of misrepresentation set up 
was no| available to V. under the plea of 
fraud, uni, therefore, was not pleaded : that if 
available without plea, it was not proved ;

that nothing could lie gained by ordering an 
oilier trial as V. having died, his evidence 
would have to lie read to the jury who, in 
view of his statement that lie knew the bill 
was not for disbursements, could not do other
wise than lind a verdict against "him. Held, 
further, that the delay asked for by V. was 
sufficient consideration to make him liable on 
his guarantee, even assuming that he would 
not have been originally liable as owner of the 
ship. Vaughan v. Jfichardson, xxi., 3.V.I.

33. Libel—Justification - - Fair comment— 
Public affairs- Pleading - Itejeetion of evi
dence—(Jentrai verdict - Disregard of mate
rial question.]— Action for libel in a news
paper article respecting legislation. The in
nuendo alleged by plaintiff ( Attorney General 
of Manitoba when such legislation was enact
ed), was that the article charged him with 
personal dishonesty, l'leas " not guilty” and 
that the article was fair comment on a public 
matter. Defendant put in evidence, under ob
jection, to prove the charge of personal dis 
honesty, and evidence in rebuttal was tendered 
by plaintiff and rejected. Questions were put 
to the jury requiring them to find whether or 
not the words bore the construction claimed 
by the innuendo or were fair comment on the 
subject matter of the article; the jury found 
generally for the defendant and, in answer to 
the trial judge, who asked if they found that 
tlie publication bore the meaning ascribed to 
it by the plaintiff, t'ie foreman said: "We 
did not consider that at all." Un appeal from 
an order for a new trial. Held, affirming !he 
judgment appealed from (8 Man. I.. It. ."»•••, 
that defendant not having pleaded the truth 
of the charge in justification, evidence to es
tablish it should not have lieen received, but 
us it had been received evidence in rebuttal 
was improperly rejected ; the general finding 
for the defendants was not sufficient in view 
of the fact that the jury stated that they had 
not considered the material question, namely, 
the charge of iiersonul dishonesty ; for these 
reasons a new trial was properly graiited. 
Manitoba Free Press Co. v. Martin, xxi., 518.

34. Malicious prosecution—Iteasonabli and 
probable cause Inferences — Functions of 
judge -Xonsuit. | In an action for malicious 
prosecution, the existence or non-existence of 
reasonable and probable cause is to be decided 
by the judge and not the jury.- A., staff inspec
tor of police, laid an information charging M. 
with keeping a house of ill-fame. In laying the 
information, lie acted on a statement made to 
him by I)., a frequenter of the house, suffi
cient. if true, to prove the charge. A warrant 
issued, M. was arrested and brought before 
the magistrate, who, after hearing the evi 
deuce, dismissed the charge. -The action was 
tried three times, each trial resulting in a 
nonsuit, which was set aside and a new trial 
ordered. From the judgment ordering the 
third new trial A. appealed, and, the judges 
being equally divided, the order stood. Un 
this last trial it was shewn that A. had re
quested the inspector for the division in which 
M.'s house was situate to inquire about it. and 
that, after the information, the inspector re
ported that there were frequent rows in the 
house, but he thought there was nothing in the 
charge. The trial judge held that want of 
reasonable and probable cause was not shewn 
and withdrew the case from the jury. The Di 
visional Court held that he should have asked 
the jury to find on the fact of A.’s belief in 
the statement on which he acted in bringing
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lli<‘ charge. //c/d. Taschereau, J., dissenting, 
tlmi A. was justified in acting on tin- state- 
meiit. ami. Ilie lai ts not being in dispute, there 
was nothing to leave to the jury and the trial 
judge rightly held that no want uf reasonable 
and probable nuise had lieen shewn. I.ishr v. 
Perryman t !.. R. I II. |„ ,V_'l i followed: 
AbnUh v. Sorlh Eastern Ity. Co. (11 A|i|>.. 
<'as. 247) considered. Archibald v. McLaren,

35. Evict net for jury—/mproper admission
uf < ridcnci \Y il ltd rami I of cridt act from jury 
—^-Practice. | I'la i nt iff was the licensee of
Crown lands to cut tituber and logs thereon. 
The licenses did not mention boundaries, hut 
limits were described as tli "No. V.12' east 
halt block 1 Tti .Mu/eraI Brook, containing 
three si|itare miles, " and ( 21 “South of main 
S. W. .Miramichi River. X. east quarter of 
block 42, and the southern 1*4 miles oi block 
41." 1 Mu inti 11" endeavoured by the testimony
of It. and I", to identify lands alleged to be 
included in these licenses, and in their evi 
deuce and that of Flynn proved that logs bail 
been cut upon these blocks by two parties, 
respectively mimed S. and lx., and on the trial 

‘the plaintiff offered to prove the statements 
of these two parlies and admissions made ny 
them. Defendant's counsel objected to these 
statements as no evidence against the defend 
tint, and the Chief Justice only admitted it 
on the plaintiff's counsel undertaking to con
nect the defendant with the parties. This he 
failed to do, but called ( '.. an agent of the 
plaintiff, to depose as to certain statements 
of the defendant. Plaint in's counsel address 
ed the jury upon the whole evidence, comment
ing upon all the facts, but (he Chief Justice 
in < barging the jury said that if the case 
rested olt the evidence of 14., he was of opinion 
that the plaintiff" failed to make out his case, 
and also stated his opinion that the declara
tions of S. and lx. were not evidence against 
defendant, and that the plaintiff's case must 
depend upon the conversations between C. and 
defendant respect ipg the logs. The jury found 
a verdict for the plaintiff for JjM65. A rule 
nisi (or a new trial was discharged under au 
thority of II il mol v. I anicurl (I 1\ & It. 
41 Hi i, holding that when evidence, improjierly 
received, has been withdrawn by the judge 
from the Consideration of the jury, the impro
per admission is not a ground for a new trial. 
—Ht Id, that the new trial was properly re
fused on the ground of the improper admission 
of evidence ; the plaintiff having failed to con
nect the statements of S. and lx. with the de
fendant. such evidence was properly and suffi
ciently withdrawn from the jury. But as re 
gartls C.'s evidence there was not sufficient to 
go to the jury, and the Chief Justice should 
have left nothing to the jury. On this ground 
the rule nisi for a new trial should lie made 
absolute. Judgment npiiealed from Cl I’. & 
B. iVJT i reversed. Snowball v. Slcirarl, Cass. 
Dig. (2 ed.) 570.

36. Trespass—Description of lands—Melts 
anil bounds — Pn ponderance of evidcnet. | — 
Action of trespass and trover. The déclara- , 
tion alleged a trespass on lands claimed by the 
plaintiff, and had a count in trover and a 
count for the trespass to personal property. 
The pleas traversed the allegations of trespass i 
and conversion, and the allegations as to pro- | 
perty in the plaintiff, and justified by title in | 
some of the defendants.—The place of begin 
ning in the plaintiff's grant was identified and I

the description then read “ running south .v. 
chains to a large pine tree marked " J. C.. 
then west." &c. To reach the locus the 
should be extended about 50 chains more, 
that increased distance the surveyor’s lin- 
the ground extended, but there was no i 
tree so marked either at the distance expla 
in the description, or at the end of" the 
veyor’s line. At the latter point, howev r 
spruce tree was marked " II <»." anil ".I - 
The plan attached to the grant represent -, 
lot as a different shape from that claimed.
the area expressed in the grant was inc....
cut with phiintill's contention.- Tin- 
found a verdict for plaintiff, which \-i..- 
was set aside by the court en banc. II• /< 
firming the judgment appealed from iII ,
\ field, 4111 i. that there was evidence i-u 
jury that the lii e claimed by plaint iff* \\. 
western line of bis grant. The case, how - 
was not so clear as to justify the court in 
versing the decision of the court below. i, 
to on a review of llie evidence, bill wits ,i 
per case for further consideration on a 
trial. ( Henry, J., dissenting). fiai- 
Ihiridson. Cass. Dig. (2 ed.) S47.

117. \cw trial- Improper reception an 
jeeliun of evidence- .Sommai damayts \ I 
appeals were from two divisions in in' - 
the respondent < '.. who brought Ids act 
the price of timber supplied tu S., un 
written agreement. S. defended on the ■_ 
that I lie ! holier was not of the quulii > 
traded for. The plaintiff obtained a 
and a new trial was moved for on a ,i-at 
number of grounds, only two of which 
relied on in argument. The rule for 
trial was made absolute unless tin- p il 
tiled a consent to his verdict being i- . ■ 
and such consent being tiled the rule w - 
charged and tlie verdict stood for the i n • <1 
amount. Another action was brotiglu 
against C. for damages in not suppfyn,. ■ 
lier up to the standard the contract r.t---I 
In this action a verdict was given f<n ■ t-* 
fendant, and a new trial was moved •-
main ground urged being that plaint : •'
entitled to nominal damages at Iinm Tii<‘ 
court was of opinion that the plaimnl was 
entitled to nominal damages, but rein-eil a 
new trial to enable liitii to have a - flic: 
therefor. (Ill X. B. Rep. 25»t, 2651. Ilutl, 
appeals were dismissed, the Supreme • -nirt 
being of opinion that the objections tthe 
verdicts for improper reception and i - i- - iim 
of evidence were properly overruled iç. u.< 
court below and the new trial to eiiabl - S in 
recover nominal damages was prop. i< r-- 
fused. Scammcl v. Clarke, xxiii., 14**7

IIS. Findings of jury—Answers to yin'sii«*• 
-At w trial -A eg lige live- Itailway - 
—.Icf of incorpora I ion—(’lia aye <»/ iami.\ 

Where it appeared on the argument h- i- if. 
Supreme Court of Canada, that tin- n bad 
not properly answered some of the - ; -6"»' 
submitted to them at the trial, a n-w trial 
was ordered. Pndscy v. Dominion Miauls 
Uy. Co., xxv.. (Ml.

Noth.—lit other respects the judgim-nt nji 
pealed from (27 X". S. Rep. 4IIS) wa- -tliruied: 
See Ji uy. 3.

311. Libel — Privileged commun iiioii — 
Malice—Charge to jury—Evidence I ">/
I incss.]—On the trial of nn action laiining 
damages for a libel alleged to be con:aim’d in 
a privileged communication the judg-- charged
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tin» jury ns to privilege nnd added “ if the do 
fendant made tin- eominuniention bond fide, 
believing it to lie true, and the privilege exist
ed that I have endeavoured to explain, then 
there would lie no net ion against him." ID Id. 
that plaintiff was entitled to a more explicit 
statement of the law on a point directly af
fecting the proof of an issue the harden of 
which was upon him. One portion of the 
communication containing the alleged libel 
might he read as importing a grave charge 
against the plaintiff or as an innocuous state 
mint of fact. Held, that, as to prove malice 
the writer's knowledge of the falsity of the 
fact was the material point, the sense in which 
he may have used the words was the govern
ing consideration. The judge's charge was not 
open to objection for want of an explicit refer
ence to pre-existing unfriendliness between the 
parties as proof of malice where the only evi
dence of unfriendliness consisted . of hard 
things said of the defendant by the plaint ill'.— 
Judgment appealed from 111- X. S. Hep. I'J'.H 
affirmed. Uwynne and Sedgewick, .1.1., dissent
ing. Green v. Miller, xxxi.. 177.

-lo. Libel—Question of privilege—Proof of 
miiliee Iniiiroiier admission of evidence—Mis- 
dirn tion—Power to t/rant new trial on appeal
- V .s'. .Judicature Art. O. .17. It. 5; O. 38. 
II. 10.\—Where the defendant asked only for 
a new trial in the court appealed from the 
Supreme Court of Canada cannot order judg
ment to lie entered for him on the appeal.
- Kvidence as to how the recipient of a tetter 
understood it as imputing to the person men
tioned therein a wrongful retention of money 
should not be received on the trial of an action 
for libel as making proof of actual malice; the 
reception of such evidence in the case in ques 
lion caused a miscarriage of justice and justi
fied the defendant's application for a new 
trial. Where the trial judge charged the jury 
that the question to be decided was the truth 
nr falsity of the statements In the alleged libel 
lotis letter it was a misdirection that gave the 
defendant a right to a new trial as the ques 
lion at issue was whether or not, if the state
ments were false, the defendant honestly^be
lieved them to be true.—Order .17. rule .1 of 
the Nova Scotia Judicature Act applies only 
to eases tried by a judge without a jury and 
order .'IS. rule 1U, applies to cases tried with a 
jury. Gra n v. Miller, xxxiii., 1U3.

11. Evidence as to damages — Discretion
al a udir—Xcw trial. |—In a case where the 
evidence shewed definitely what damages had 
been ustained and where there appeared no 
good reason for remitting the ease back to 
the trial court to take further evidence the 
v Court of Canada, in reversing the 
judgment appealed from, refrained from order
ing ,i new trial, but directed that the damages 
ns leimd by the trial judge should be re
duced to the amount proved in resjiert of cer
tain -"iids wrongfully converted. Armour, J., 
was. ■ \ e\er. of opinion, that the judgment of 
the trial judge ought to have been restored, 
b d'iiii v. Canadian Development Co., xxxiii..

11.- ave to apfieal refused by I’rivy Council, 
July, I'.Mtt.]

1-. Improper admission of evidence — Ex- 
r,,*oi < damages—Telegraph message—Liabili- 
h of company.]—The declaration alleged : 1.

That plaintiffs were wholesale and retail mer
chants at Halifax. That the company wrong
fully. falsely and maliciously, by their tele 
graph lines, transmitted, sent and published 
from their, olliee at Halifax to their office in 
St. John, and there caused to lie printed, 
copied, circulated and published the false and 
defamatory message following : " John Silver
A Co., wholesale clothiers, of tin mille si reel, 
have failed; liabilities heavy." ‘J. That satin* 
message was caused also iu be published in 
other parts of the hominion. That the 
company agreed with the proprietor or pub
lisher of the St. John "Ihiily Telegraph" 
newspaper, and entered into an arrangement 
with him, whereby I lie company was to collect 
and transmit, by their telegraph lines, news 
dispatches to said newspaper from time to 
time ; that I he publisher should pay for all 
such messages, and publish them in his news
paper. and that in pursuance of said agree
ment the company wrongfully, maliciously, 
and by means of said telegraph, transmitted, 
sent and published from their olliee in Halifax 
to their office in St. John and there falsely 
and maliciously caused to lie written, printed. 
Copied, circulated and published the above 
message, whereby many customers who Intel 
heretofore dealt with plaint ill's ceased to do so. 
and their credit and business standing and 
reputation were thereby greatly damaged. It 
was proved that the telegram published in the 
morning paper was corrected in the evening 
edition ; that the publisher's agreement was 
with one Snyder, an officer of the company, to 
furnish him news at so much for every him 
dred words, but that lie only paid for such as 
lie used. The original dispatch was not pro
duced. The only evidence as to damage was 
of two witnesses, that by reason of the publi
cation they ceased to do business witli the 
plaintiffs as they had previously been accus
tomed to do. This evidence was objected to. 
but was received. The dealings of these wit 
nesses with plaintiffs consisted in selling their 
exchange and sometimes discounting their 
notes. A motion for nonsuit was rcTu-ed, and 
the jury rendered a verdict for the plaintiffs 
with $7,1 hni damages. ID Id. reversing Hie 
judgment appealed from I- Russ. & (bid. 17». 
Taschereau and Uwynne. J.I., dissenting. 1. 
That the company was responsible for the 
publication of the liltcl in question. -. That 
the damages were excessive, and therefore a 
new trial ought to lie granted. Ritchie. C.J., 
doubting, and Henry, J., dissenting.- Per Tas
chereau and Uwynne. .1,1.. dissenting. As
suming the agreement in question to lie one 
within the scope of the purposes for which the 
company was incorporated, ami that Snyder 
had sufficient authority to enter into it on lie 
half of the company, the evidence established 
that the company collected, compiled and 
transmitted the news for the proprietor of the 
newspaper, as his confidential agents and at 
his request, and that they were not responsible 
for the publication by the proprietor and pub
lisher of said news, for which the damages 
were awarded. Held. also, pi r Strong, Tas
chereau and Uwynne, .1.1. No special dam
ages having been alleged in the declaration, 
the evidence as to such damages having lieen 
objected to, was inadmissible, and therefore a 
new trial should In* granted. Dominion Tele, 
graph Co. v. Silver, x., 2218.

111. Evidence — .1 rt. I2JÔ C. C.—Commer
cial contract—Dejection of parol testimony. 

Sec Evidence, 0.
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44. Municipal corporation — Defective nide- 
walk — Contributory negligence—Aoneuit — 
E viden ec—Da miagcii.

See NEGLIGENCE, 39.

45. Delivery of policy — Payment of pro- 
m in inh—Escrow—Division of opinion— Prac
tice—Acio trial ordered.

lice Insurance. Like, 8.

4G. Verdict against evidence—Entries in 
books of third party—Admissibility as evi
dence—Acio trial refused.

Her Evidence, 10.

47. Marine insurance — Evidence — lie- 
cover y as for partial loss—.Veto trial.

Nee Insurance, Marine, 41.

48. Improper admission—Cross-examination 
—Conversation partly given on examination 
in chief- Acio trial refused.

Nee Evidence, 12.

49. Improper rejection — Excessive dam
ages—Sew grounds taken on appeal—Plead
ing—Itefusal of new trial.

Nee Evidence, 3.

50. Condition of new trial — Remittitur 
damna—I *ra el ice.

Sec Evidenc e, 14.

51. Improper rejection of evidence — De
livery of policy of life insurance—R. S. S. 
N. (4 ser i e. IHi. s. J/l Sew trial ordered.

See Evidence, 15.

52. Deposit with bank for special purpose— 
Misapplication of funds — Evidence — Ver
dict—Supreme Court Act, s. JJ—Exercise of 
discretion—Order for new trial sustained.

Sec Banks and Banking, 5.

53. Improper admission of evidence — Ob
jection at trial—Relevancy—New trial order
ed.

See Evidence. 22.

54. Negligence Reasonable care — (Ques
tion /or jury It itlidruwul of euse from jury 
—Evidence- Order for ntw trial sustained.

See Evidence, 103.

55. Evidence - Oral agreement — Written 
contract- U itlidruwul of questions from jury 
— A ew trial ordered.

See Evidence. 228.

50. Evidence as to damages—Discretionary 
order — Reduction of verdict — New trial re
fused. S N t

And see Nos. 57 00, infra, and also Criminal 
Law, 3. 4. 0. 8, 9, 10, 17, 22. 25.

7. Findings of Fact.

57. Xcglincncc — Joint tort feasors — 
Joinder of defendants — II. C. Judicaturc 
Act — Motion for judgment — Findings of 
jury — New trial — Practice — Judgment 
by appellate court.]—In n case whom a tow
ing company made a contract and afterwards

engaged the assistance of another transport., 
lion company in carrying out the contra i. 
the ship in tow was damaged through 
less and improper navigation by tin* tug- 
hoili companies employed about the w 
Held, reversing the judgment appealed n 
lhat an action in which both companies w, r 
joined as defendants was maintainable in • 
form under the B. C. Judicature Act; il : 
the case coming before the court below , 
motion for judgment under the order w I. ], 
governs the practice in such eases, and w 
is identical with the English order 4<>. i 
in of iiir orders of isT.‘>. the court could - • 
judgment finally determining all mallei - n 
dispute, although the jury may not i m 
found on them all, but does not enable i 
court to dispose of a case contrary to i 
finding of the jury. In cose the court 
aiders particular findings to be against 
deuce, all that can lie done is to order a u-w 
trial, either generally or partially, under 11:.- 
powers conferred by the rule similar t.. i 
English order 39. rule 40; and that the Su 
preuie Court of Canada giving the judgim-m 
that the court below ought to have given, was 
in this case in a position to give judge,.-n, 
upon (lie evidence at large, there being no 
findings by the jury interposing any oli-i.n-k 
to their doing so, and therefore, a judgment 
should be entered against Imlli defendant - i 
damages and costs. ( See The "Thrasher " 
(asc. I H. C. ltep. pt. !.. 153.1 Nanti x. I!. 
C. Towing Co. and The Mood grille Non null
Co., ix., 527.

(The Privy Council granted leave to appeal 
but the case was settled before hearing, i

58. Negligence —Contributory ncgHy>, .. 
Findings of jury—Evidence.] — On the trial 
of an action against a street railway compam 
for injuries through the negligence ..t tin» 
company's servants, the jury answered f.nir 
questions in a way that would justify a vor 
diet for the plaint ill'. To the fifth question, 
“Could Kuwait by the exercise of ren-mn!'!,' 
care and diligence have avoided the accidentÏ’ 
the answer was, “ We believe that it could 
have been possible.” Held, that as the other 
findings established negligence in tie 
ant which caused the accident and amounted 
to a denial of contributory négligea, .■ ,t« 
there was no evidence of negligence on plain
tiff's part in the record ; and ns the court had 
before it all the materials for finally deter 
mining the questions in dispute, a i 
was not necessary. Rowan v. Toronto lly. 
Co., xxix., 717.

BO. New hint Verdict /'
jury--Question of fact Misapprehension \ 
Where a case has been properly submitted M 
the jury and their findings upon the 
such ns might be the conclusions of reason 
able men. a new trial will not he groiu-d "it 
the ground that the jury misapprehended or 
misunderstood the evidence, notwitl 
that the trial judge was dissatisfied with the 
verdict. (Judgment appealed from. N S 
Hep. 385, affirmed.) Fraser v. Drew. xxx.. 
241.

GO. Assessment of damages — Eshnnitisti 
by guess- Concurrent findings lf< » >«/ mi
appeal—New trial.] The evidence In• ing in
sufficient to enable the trial judge to -••••rtain 
the damages claimed for breach of contract, 
lie stated that he was obliged to git- - at ih<* 
sum awarded and his judgment was affirmed 
by the judgment appealed from. The Supreme
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Court of Canada was of opinion that no good 
result could be obtained by sending the case 
hack for a new trial and. therefore, allowed 
the appeal and dismissed the action, thus re 
xersing the concurrent lindings of both courts 
below. Armour, .1.. however, was of opinion 
that the proper course was to order a new 
trial. \\ illiuiHH v. Utephenson, xxxiii., 323.

til. Insufficient answers by jury — Final 
judgment, It. »N. V. c. Liô. **. tg), JO, 01 
—Jurisdiction to hear appcul.

See Appeal, 172.

• -2. Evidinie - \cgligencc — F< asonablc 
cair — I^satisfactory /hidings.

See Railway, 102.
till. Direction to jury — Condition pre

cedent — Findings on evidence licnefit 
from part per I o nuance- Date for line trial 
discharged.

See Con THACT, 50.

til. Employers' Liability Act — Injury to 
workmen—Evidence— I oluntary exposure — 
Xric trial ordered.

See Negligence, 87.

•IÛ. Action on insurance policy — Findings 
(>f jury— Answers to questions — E title nee — 
Sac trial refused.

Sec Insurance. Fire, 23.

(W. Findings of jury Answers to ques 
lions egligencc — Fail way company 
Act of incorporation—Change of name.

See Railways. 150.

8. Misdirection.

'•T. Ituling as to evidence — Refusal of 
witness to answer—.17isdirection. |—The plain
tiff examined as a witness on his own behalf, 
-li'l not. on cross examination, answer certain 
questions, relying upon advice of counsel, be- 
itiir interrogated ns to his belief that his so 
doing would tend to criminate hint, he re 
maitied silent and. on being pressed, refused 
to answer whether he apprehended serious 
(uiist-iueiices if he answered. The judge then 
told the jury that there was no identilicatlon 
of the ..... sought to be recovered, and di
rected them that if they should he of opinion
that the ...... was obtained by force or
dure» ihey should find for the plaintiff. Held, 
Henry. ,l„ dissenting, that the defendant was 
entitled to the oath of the party that he ob 
jected to answer because he believed his an- 
sxxvrmg would tend to criminate him. New 
trial ordered. Lower v. Ellis, vi., 1.

UN. Issues not submitted to jury — Mis 
diri't,.," | Matters in reference to the na
ture of the terms on which brokers were em 
ployed to sell lands and whether the sale 
«cut off through the broker’s neglect to take 
»n agreement in writing to bind purchasers, 
°r, ■> i * oson of vendor's unwillingness or in
ability in complete title were not submitted 
to the jury. Held, that these matters should 
liaxe hi .|, submitted with proper directions 
to the jury by the trial judge, that there had 
hp,,n him rial and that the judgment appealed 
o ', or!l,'ri,,K a new trial, should be affirmed. 
ilchni:ie v. Champion, xii., 049.

<»H. Application for insurance Fair and 
truthful representations—Dira tion to jury.) 
—In an action on a policy of life insurance, 
it is a proper direction to tell the jury that 
if there was wilful misrepresentation, or such 
representation as might mislead the insurer, 
they should find for defendant, but, if the 
representations in the application for insur 
mice were reasonably fair and truthful, to the 
best of applicant's knowledge and belief, thut 
their verdict should lie for plaintiff. Con
federation Life Assur. Co. v. Miller, xiv., 
330.

70. Filiation on voyage—Loading port 
Misdirection — Application to vary or re
verse judgment ordering new trial Estoppel.)

In an action on a policy of marine insur
ance, vvhere there was a question raised as to 
‘•deviation;" Held, that whether or not 
LoImis was a " loading jiort " on the " western 
const of South America." within the policy, 
was a question for the jury and a new trial 
was ordered on the ground of misdirection, 
because it had not been submitted to them. 
l‘ro vidi nee Washington Ins. Co. v. tie row,

71. Directions as to evidence — (Jiving of 
credit — Contradictory entries in hooks of 
account. I- In an action against McK. & M.. 
as against plaintiff's evidence corroborated by 
one of the defendants, that goods had been 
sold to the defendants on their credit, entries 
in plaintiff's books shewed the goods charged 
to V. McK. \ t'o. and credited the same way 
in the books of ('. Mvlx. & Co., and that notes 
of C. McK. & Co. were taken in payment. 
M. claimed tliat the goods had been sold to 
C. McK. & t'o., of which firm he was not a 
member. The trial judge called the attention 
of the jury to the state of the entries, the 
taking of the notes and all the evidence for 
the defence, and left it entirely to the jury 
to say as to whom credit was given for the 
goods. ID Id. affirming the judgment appeal
ed from 127 X. II. Rep. 421 Strong and Pat 
terson, .1.1., dissenting, that the case was pro
perly left to the jury and a new trial was re
fused. Miller v. Stephenson, xvi„ 722.

•72. Mistrial — Libel — Improper direc
tion— Excessive damages-—Reduction of ver
dict.) Fir Strong. Fournier. Taschereau anil 
<iWynne. .1.1.. where on the trial of an action 
for libel the case was improperly left to the 
jury, but the only prejudice occasioned to the 
defendant thereby was that of excessive dam
ages. the verdict might stand on the plaintiff 
consenting to the damages being reduced to a 
sum named by the court -Fcr Ritchie, C.J., 
that, as there had been a mistrial the consent 
of both parties to such reduction was neces 
sary. Higgins v. W'alkem. xvii., 225.

73. Fractice — .V. N. Juil. Aet, rule J76— 
Disposal of whole ease on motion for new 
tnal Din étions to juiy Observations by 
judge on issue not plaidai Dispensing with 
liny Equity case. | In an action for wind
ing up a partnership the defence was that 
there never was a partnership formed between 
the plaintiff and the defendants, or. if there 
was, that it had been put an end to by a 
verbal agreement between the parties. The 
Case was tried by a jury and the result de 
pended on the credibility to be attached to the 
respective witnesses on each side who gave 

. evidence as to the agreement that had been 
I entered into. No issue of fraud was raised
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80. Segliycnec — Action for damages—Im

proper evidence — \lindirection — ISO l ief. c. 
~'i ». d?(/ (A .if.) J—By 00 Viet. v. 24, s. 37u 
t»N. B.) " u new trial is not lu be grunted 
on the ground of in indirect ion, or of the im
proper admission or rejection of evidence un 
less in the opinion of the court some substun- 
mil wrong or miscarriage has been thereby 
occasioned in the trial of the action." On the 
trial of an action against the Electric Street 
Railway Company tor du mages on account of 
personal injuries, the vice-president of the 
company, called on plaintiff's behalf, was ask 
cd on direct examination the amount of bonds 
issued by the company, the counsel on open 
ing to the jury having stated that the company 
was making large sums of money out ot the 
ruud. Un cross-examination the witness was 
questioned as to tile disposition of the proceeds 
of debentures and on re-examination plain
tiff's counsel interrogated him at length as to 
tlie selling price of the stock on the Montreal 
Exchange, and proved that they sold at about 
fin per cent, premium. The judge, in .charging 
the jury, directed them to assess the damages 
u> " upon the extent of the injury plaintiff" re
ceived independent of xvlial these people may 
be, or whether they are rich or poor.” The 
plaintiff obtained a verdict with heavy dam 
ages. Held, that on cross-examination of the 
witness by defendant's counsel, the door was 
not open for re-examination as to the selling 
prive of the stock ; that in view of the amount 
of the verdict it was quite likely that the gen
eral observation of the judge in his charge 
diil not remove its effect on the jury as to the 
tiiianciiil ability of the company to respond well 
in damages. The injury for which plaintiff 
sued was that his foot had been crushed, and 
mi ilie day of the accident the medical staff of 
tlie hospital where lie had been taken held a 
consultation and were divided as to the ne
cessity for amputation. Dr. \\\. who thought 
the limb might Is- saved, was, four days later, 
appointed by the company, at the suggestion 
of ilie plaintiff's attorney, to co-operate with 
phimtill's physician. Eventually the foot was 
amputated, and plaintiff made a good recovery. 
On the trial plaintiff's physician swore to a 
conversation with Dr. W. four days after the 
lii'i consultation, and three days before the 
amputation, when Dr. W. stated that if he 
could induce plaintiff's attorney to view it 
from a surgeon's standpoint, and not list* it 
to work on the sympathies of the jury, he 
might consider more fully the question of am
putation. The judge in his charge referred 
to this conversation and told the jury that it 
seemed to him very important if Dr. W. was 
using his position as one of the hospital staff 
to keep the limb on when it should have lieen 
taken i.IT, and that he thought it very repre 
liensible. Held, Strong. C.J., and <1 wynne, 
J-. dissenting, that ns Dr. W. did not repre
sent the company at the first consultation, 
when he opposed amputation ; as others of the 
staff took the same view and there was no 
proof that amputation was delayed through 
iiis instrumentality; and as the jury would 
certainly consider the judge’s remarks as bear 
ing nu the contention made on plaintiff's he
lm If iluit amputation should have taken place 
mi the very day of the accident, it must have 
affected the amount of the verdict.—To tell a 
jury to ask themselves ” If I were plaintiff 
haw much ought I to lie paid if the company 
did me an injuryV” is not a proper direc
tion. Hesse v. The Saint John Hu Co., xxx.. 
•>1R

81. Charge to jury — lAbel nuit — Evi- 
denee oj malin— Direction an to issue». |-—A 
plaintiff is entitled to un explicit direction 
staling the law on points directly affecting 
issues of which the burden of proof is upon 
him.—A judge's charge in a suit for libel is 
not open to objection for want of an explicit 
reference to pre-existing unfriendliness be
tween the parties as proof of malice where 
the only evidence of unfriendliness consisted 
ol hard things said of the defendant by the 
plaintiff. Judgment appealed from. .'12 X. S. 
llep. 12V, affirmed. Urn a v. .1 filler, x.xxi.. 177.

82. A egligence — Pleadings — Inmicn—Fci- 
deuce Contributory negligent* i erdict 
\<i< trial Operation >-/ tramway.] The ac
tion was for damages from injuries to a motor- 
man through a collision of his car with a special 
car returning to the carbarn at unusual speed 
on the wrong track. A verdict was entered 
for the plaintiff on the limlings of the jury 
and, on appeal to the Court of Review, defen
dant; objected lli that plaintiff had not denied 
charges in the statement of defence that 
the accident had been caused by his 
fault ; 121 that there was misdirection by the 
trial judge telling the jury that the plaintiff 
could succeed even if lie had himself been ne
gligent if they thought such negligence had not 
caused the accident ; CD that it had not been 
alleged that the car which came in collision 
with that of the plaintiff had no right to Is* 
ill the place where it was at tlie time ; 141 
that, since the trial, defendant had discovered 
that plaint ill had stated bis age at 17 instead 
of In years; and, lot that the verdict was 
against the weight of evidence. Langelier. .1., 
in delivering the judgment appealed from. //</»/, 
lit that objection to the pleadings came too 
late, after the necessary proof had been made 
and an amendment permitted ; < 21 that, as 
in Quebec, contributory negligence would 
merely lend to reduction of damages, negli
gence not leading to injury could not lie con- 
sidered, and. swing that the direction did not 
affect the verdict which attributed the injury 
solely to the negligence id' the defendant, the 
verdict should not Is- disturbed; CD that as 
evidence had been made without objection on 
the third point objected to, the objection came 
too late on the appeal; t D that evidence dis
covered after trial must lie of a nature tend 
ing to change the result of the trial, in order 
to obtain a new trial, and Mint the difference 
of a couple of years in plaintiff’s age could 
not have that effect, and (."Q as the evidence 
was such that a reasonable person could have 
Concluded as the jury did. there could not lie 
a new trial. The Supreme Court affirmed tlie 
judgment appealed from for the reasons stat
ed by Mr. Justice Langelier. Sherbrooke Street 
If. Co. v. herr, 7th November. 18VV.

8.‘1. ltélit — Assessment of damages — Ma
terial loss—Injured feelings—Misdireetion as 
to solatium—A 'nr trial— Art. Hl.ïH C. r.j 
—In an action of damages brought for 11n- 
dentil of a person hv the widow and rela
tives under art. 1060, C. C„ which is 
a re-enactment and reproduction of the C. 
S. L. C. e. 78. damages by way of 
solatium for the bereavement suffered cannot 
be recovered. Judgment ap|s-aled from ( M. 
L. R. 2 Q. R. 2ÔI reversed and new trial 
ordered. Canadian Pacific Ity. Co. v. Hot,in 
son. xiv.. 10Ô.

84. Mistrial — \ ameers by jury — Final 
judgment — Jurisdiction.

See Appeal, 174.V. 0.-32
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9. Practice.
85. Practice — llulc far new trial — Issues 

on appeal. |- A rule was taken out to set aside 
a verdict and enter a nonsuit, or for a new 
trial. The rule was discharged so far as it 
asked nonsuit, hut was made absolute for new- 
trial. On apical, the Supreme Court held, 
that although the plaintiff was entitled to re
cover damages, yet, as he had not appealed 
from the rule ordering a new trial, that rule 
should lie affirmed upon the dismissal of an 
appeal hy the defendant from the judgment 
of the court below. Canadian Pacific By. Co. 
v. Lair huh, Cass. l>ig. (2 ed.) 729.

St». Practice — llule fur nvio trial — Order 
for nun.iu it mi ref diet fur defendant.]—Where 
the rule had been taken out for a new trial 
only, the Supreme Court refused to make an 
order for nonsuit or that verdict for the tie 
fendant should he entered, but merely af
firmed the rule. Junes v. DeW'ulff, Cass. l>ig.

87. Evidence — Order fur acte trial—Prac- 
tici ,n appeal.] -Where a verdict for plain
tiff had been set aside hy the judgment appeal 
«od from and a new trial ordered to try cer
tain questions of fact in the case, such an 
.order will not he interfered with on ap|s*al 
,to the Supreme Court. .Scott v. Hank uf Sew 
ItriniHiriek, xxi., 3<•.

88. Disagreement of jury — Mat ion fur 
judgment Amendment - A etc issues —- On
tario Judicature Act Itulc 7.W.J —The judge 
left to tlu* jury a question of n«- .ligeiiee. only 
jeserving other questions for his own decision. 
—The jury disagreed. Pending motion hy de
fendant for judgment an amendment was al
lowed which had the effect id' raising new 
issues hut, before trial, judgment on the mo
tion was pronounced dismissing the action. 
field, affirming the judgment appealed from 
4 which reversed this decision And ordered a 
new trial i. that as whether or not the issues 
involved under the original action or amended
pleadings had I... .. considered as passed upon
by the judge or jury before they were dis
posed of. the order for new trial was properly 
made, and that it was not a case for invoking 
the process to dually put an end to the action 
under rule 799. Canadian Pacific Itg. Vu. v. 
Cobban .!//>/. Co., xxii., 192.

89. Aew trial—Cunsent order—Negligence 
—Street rail wag Accident to workman — 
Contributory negligence.]- Plaintiff was in 
jured by a car striking him while working on 
tlie track. The defence was that lie had not 
been reasonably careful in looking out for the 
cars. The trial judge, who held that plaintiff 
was the cause of his own misfortune and 
could not hold defendant liable, was affirmed 
by the 1 tivisional Court hut reversed by the 
Court of Apis-al for Ontario, which ordered 
a new trial. On the latter decision being af
firmed by the Supreme Court of Canada 
((iwynne. .1.. dissenting), counsel for the com 
puny stated that a new trial was not desired, 
and judgment was entered for $500, amount 
assessed hy the jury at the trial. Hamilton 
Street By. Vo. v. Moran, xxiv., 717.

89n. Setting aside judgment for misdirec
tion — Motion for new trial only — Entering 
judgment on motion or on appeal — Nova 
Scotia Judicature Act, O. 2?8, r. 10 j O. I/O, r. 
10; O. .»?. r. ô—Evidence for jury.]—On mo
tion for new trial it appeared that there was 
no evidence to go to the jury. The majority

of the court (on an appeal from 35 ,\ > 
ltep. 117». Held, that, as the defendant n 
asked only for a new trial, judgment could i 
be entered for defendant and in allowing 
appeal a new trial merely was 
Girouard and Davies. ,1.1.. contra, consul, 
that, under the Nova Scotia .Indiralure \ 
rules, the court below could, ex propria i 
have entered judgment for tlie defendant m, 
der the circumstances of the case. /' 
Armour, .1.- " The only course open m u- 
to allow tin* appeal, for we cannot, as | i, 
hoped, make a filial disposition of tin . 
for order 57. rule 5. of the Nova 
Judicature Act, applies only to cases tried 
a judge without a jury and order 38, rule I" 
to cases tried with a jury." The Chief .1 
tice and Mills. J.. concurred with Am 
,1. ti'nin v. Miller, xx.xiii., pp. 199. jij 
213. 227.

90. Eguity suit — Const ruction of statu I, 
Persona designate—ÔJ Yici. e. ■]. s. «V» i \

Sec Statutes, 140.

10. Verdict.
91. Action on contract - Ihskilful wok 

Counterclaim — Verdict for plaintiff I ■. /, 
nival breach by plaintiff- Nominal damay j 
—In an action on a contract and also mi : . 
common counts to recover the balance c <■ 
contract price for work done for the dépli
ant, the evidence shewed that there va- a 
technical breach of the contract hy u ! .■ 
however, the defendant had sustained no -ah 
stuiitial damage. A verdict was fourni for 
the plaintiff and a rule for a new trial was 
refused by the Divisional Court, and a No !.\ 
the Court of Appeal. Held, affirming the 
judgment appealed from, that a verdict wniM 
not he set aside merely to enter a verdi. > pu- 
nominal damages in favour of the other party. 
Beatty v. Oillc, xii., 700.

92. I neorrohorated testimony of plaietiff— 
Contrudictory evidence — l crdiel iignunt 
weight of evidence.]—Action for goods sold |.y 
the plaintiff to defendant’s brother; plaintiff 
gave evidence of an agreement with defendant 
whereby the latter undertook to give nut. at 
four months to retire notes at three nuinths 
given by his brother, the purchaser m the 
goods. This agreement was carried out l'"i- a 
time, hut defendant finally refused to continue 
it any longer. The evidence shewed 1 
fendant always gave his notes to his hi other 
who carried them to plaintiff. Defendant, on 
the other hand, swore that he never made any 
such agreement, hut only gave notes <■, hit 
brother to help him iu his business. Tie- evi
dence of the plaintiff was entirely uncmmhor 
ated. A verdict was found for the p auitifT 
and new trial was refused. - Held. Uit••hie. 
(J.J., and Taschereau, J., dissenting, that the 
weight of evidence was not sufficiently m 
favour of the plaintiff to justify the .nlict. 
and there must be a new trial.—Judgment up 
pealed from (24 N. It. Hep. 482» revervil, find 
BOW trial granted. Eraser V. Sti
Cass. Dig. (2 ed.) 575.

93. New trial—Negligence—Mastei mul ser
vant—Common fault—Jury trial I-minmmt 
of facts—Arts. SSS »(• 4H C. C. P. I i t. )-7 
C. P. (J.—Inconsistent findings l/c f/orfi-m 
—Pleading.]—In an action for injur
to have lieen caused by negligence, the plain 
tiff must allege and make affirmative proof of 
facts sufficient to shew the breach <■: n duty
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owed him by, and inconsistent with due dili- I 
gencc on the part of the defendant, and that 1 
the injuries were thereby occasioned; and 
where in such an action the jury have failed 
to liml the defendants guilty uf the particular 
act of negligence charged in the declaration as 
constituting tin- cause of the injuries, a ver
dict for the plaintiff cannot he sustained and a 
new trial should lie granted. Judgment ap
pealed from, tj. It. (i IJ. It. 534, reversed. 
Cowans v. Marshall, x.wiii.. 101.

04. Policy of insurance—Delivery in escrow
Judgment against evidence.

Sec Insurance, Life, 7.
95. Questions of law — Verdict against 

might of evidence — Insurable interest—Ap
peal from ordir entertained.

See Al'PEAl.. 300.
00. Practice—Court of Review—Verdict — 

Entering judgment J'i I id. c. ). s. 10 {Que.)
,IJ I ict. c. 0, s. U (Que.)

See Railway, 108.
07. Collateral agreement to contract—Ques

tions for jury—Verdict—Sew trial—Duty of 
appellate court.

Sec No. 8, ante.

NONSUIT.

1. Xcgliffcncc — Adjoining land owners — 
Damage from water collecting in cellars—In
jurious user — Action on the ease — Déclara- 
iinn. | Plaint ills owned a lot in the City 
St. John on which they excavated a cellar 
and erected a building. The soil of the 
hot tom of the cellar and under the 
foundation was cloy. Defendants owned the 
adjoining lot, on which, in 1848 (when
their ancestors purchased it», there was a 
In.us- with a cellar. S., or his tenant 
dug another cellar joining the first one, and 
put up another house on the same lot. Those 
houses stood until 1871. when they were 
liuro-d. leaving the cellars uncovered, thus 
leaving one large uncovered hole, hounded on 
tin- west by Charlotte street, and on the north 
by the plaintiff's lot. This hole collected large 
i|itantities of water from the street and front 
the surface, and also by percolation from the 
land adjoining. When plaintiffs built, the cel
lars being coterminous with the foundation 
of ih- plaintiffs’ building, and the soil being 
clay, the hole retained the water until it 
gru'l'iully softened the clay under plaintiffs' 
foundation wall, anti also gradually destroyed 
|li- inundation of the wall itself, and escaped 
in that way into the plaintiffs' cellar, and 
thereby caused the side of the plaintiffs' build
ing to settle and the building itself to topple 
over and damaged it to a large extent.—The 
declaration had a first count for wrongfully. 
ian-1-ssly, negligently and improperly remov 
ing the earth and soil of defendant's lot, and 
negligently continuing it so removed so that 
there remained holes and excavations, which 
defendants so negligently managed and left un
covered that large quantities of water Collected 
and remained in the holes, which water they 
permitted to flow and escape against, under 
and through plaintiffs' foundation wall mid 
thereby did damage. Second count. The de
fendants improperly and negligently collected 
water, &<•.. and by their carelessness Caused it 
to flow into the plaintiffs' premises and did 
damage.—The plea was the general issue of

not guilty. — A rule for nonsuit pursuant 
to leave reserved at trial was made absolute 
on the ground that damage and injury must 
both concur to afford a right of action, mid 
the evidence shewed only mi ordinary and h-gi 
tinmte use of the defendants' own land, which 
did not constitute an injury, and therefore 
they were not liable : livid, a Hi ruling the 
judgment appealed from (2 Pugs. tV Dur. 52.'! i, 
that the declaration did not cover the appel 
hint's case, and therefore the nonsuit was cor
rect. Trustees of St. John Vomia I leu’s 
Christian Ass'n v. Hutchinson, 23rd February,
I vvii . c.... I,;.. ci ...i . -m,

I 2. Judge’s notes — Voluntary order Doubt 
as to consent Sew trial.] — On the trial 
plaintiff was nonsuited, mid on rule to set such 
nonsuit aside, mid for » new trial, it was con
tended that the nonsuit was voluntary. The 
minutes of the trial judge merely stated that 

| a nonsuit was moved for, that the plaintiff's 
■ counsel replied, and that judgment of nonsuit 

was entered, and the judge himself said that 
he lielieved the understanding to Is* that a rule 
was to be granted. The Supreme Court of 
Nova Scotia held the judgment of nonsuit to 
lie voluntary, and discharged the rule.—On ap
peal the Supreme Court Held, that, ns there 
was a doubt as to what took place at the trial, 
the parties were entitled to the benefit of that 

1 doubt, and the rule to set aside the nonsuit 
must he made absolute. I.cry v. Halifax and 
Cape Union Rg. and Coal Co.. 24tli Febru
ary, iMSti; Cass. Dig. (2 ed.) 570.

3. Defective sidewalk- l.'vidcnci Findings 
against fact Lawful use of street—Contribu
tory negligence- Damages.] In an action for 
damages from an injury caused by a defective 
sidewalk, the evidence of the plaintill shewed 
that the accident whereby she was injured 
happened while she was engaged in washing 
the windows of her dwelling from the outside 
of the house, that in taking a step backward, 
her foot went through a hole in the sidewalk 
and she was thrown down and hurt ; she knew 
the hole was there. There was no evidence 
as to the nature or extent of the hole, nor was 
allirmative evidence given of negligence on the 
part of any ollicer of the corporation.- No 
motion for nonsuit was made, mid the jury 
were directed that it the plaintiff km-w the

I hole was there, it was contributory negligence ; 
hut if she believed it was firm ground there 
was no contributory negligence. The jury 
awarded 3F3UO damages, mid a rule nisi for a 
new trial was discharged. ID Id. reversing the 
judgment appealed from (23 X. It. Rep. 55SD. 
that there should he a new trial. /'< r Ritchie, 
C.J., and Fournier, .1. That the plaintiff was 
neither walking nor passing over, travelling 
upon, nor lawfully using the street as alleged 
in the declaration, and she was, therefore, not 
entitled to recover. - Per Ritchie, C.J. The 
damages were excessive.—Per Henry, .1 That 
the plaintiff was lawfully using the street, and 
there was evidence of negligence on the part 
of the corporation, hut ns the question of con
tributory negligence bad not been left to the 
jury as it should have been, there must he a 
new trial.—Per Taschereau and (jWynne, JJ. 
That there was no evidence of negligence to 
justify the verdict, and a nonsuit should have 
been granted if moved for. Town of Portland 
v. Uriffiths, xi., 333.

4. Action for malicious prosecution — Pro
bable cause—Inferences—Function of judge— 
Sew trial.]—In an action for malicious prose
cution. the existence or non-existence of rea-
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noun bio and probable cause is to be decided 
by the judge and not the Jury.—A., staff in
spector of police, laid an information charging 
M. with keeping a house of ill-fame. In lay 
iug the information, he acted on a statement 
made to him by P.f a frequenter of the house, 
sufficient, if true, to prove the charge. A 
warrant issued, M. was arrested ami brought 
before the magistrate, who, after hearing the 
evidence, dismissed the charge. — The action 
was tried three times, each trial resulting in 
a nonsuit, which was set aside and a new trial 
ordered. From the judgment ordering the 
third new trial A. appealed, and, the judges 
being equally divided, the order stood. On 
this lust trial it was shewn that A. had re
quested the inspector for the division in which 
M.'s house was situate to inquire about it, and 
that, after tin* information, the ins|»ector re 
ported that there were frequent rows in the 
house. Inn he thought there was nothing in the 
charge. The trial judge held that want of 
reasonable and probable cause was not shewn 
and withdrew the case from the jury. The 
Pivisionul Court held that lie should have 
asked the jury to find on the fact of A.’s be
lief in the statement on which lie acted iq 
bringing the charge. //</</, Taschereau. .1.. 
dissenting, that A. was justified in acting on 
the statement, and, the facts not being in dis
pute. there was nothing to leave to the jury 
and the trial judge rightly held that no want 
of reasonable and probable cause had been 
shewn, /.infer v. Perryman (L. It. 4 II. L. 
5211 followed ; Abrath v. Aorth-Eastern Ry. 
Vo. (11 App. Cas. 247 > considered. Archi
bald v. McLaren, xxi., 588.

NOTARY.
1. Salarial pro feux ion in Quebec—Con vty- 

anciny—Duty in prevention of fraud— Illiter
acy.- -Insolvent succession—Acta of adminis
tration — Arts, tijii. liâtI C. V.\ — A notary, 
practising his profession as such in the Pro
vince of Quebec, when acting as a conveyancer 
for Illiterate persons, has imposed upon him 
the duty of explaining to them the effect of the 
legal and equitable obligations consequent up
on the execution of a deed. Judgment appeal
ed from, 3 1 lor. Q. It. 123, affirmed. Ayutte 
v. Moucher, ix., 4110.

2. Hoard of notariés—Hisciplinary powers 
—If. S. Q. art. 387/.J'—When a charge dero
gatory to the honour of the profession of 
notary is made against a notary under the 
provisions of It. S. Q. art. 3871, which 
amounts to a ('rime or felony, the Board of 
Notaries has jurisdiction to investigate it 
without waiting for the sentence of criminal 
jurisdiction. Judgment appealed from, Q. It. 
1 Q. B. 17tl : 17 Q. !.. It. 185. affirmed. Trem
blay v. liernier, xxi., 499.

3. Employment in professional rapacity—

runlijivution to act as arbitrator- }} I ict. c.
I t Que. 11—An award was made by a ma 

jority of arbitrators on the 1st September. 
1883, establishing at the amount of $4.474 the
indemnity to he paid to respondents for land 
of which they were dispossessed by appellants 
under 45 Viet. e. 23 (Q.I Action was taken 
for that sum and costs of arbitration and law 
costs, amounting altogether to $4.358.20, and 
a judgment recovered with interest and costs, 
which was affirmed by the Queen's Bench. 
The principal defence was that ('.. being agent 
of respondents, was disqualified to act as their 
arbitrator. Held, that the evidence shewed

that C. was not in the continuous employ 
respondents, but acted for them from title 
time only, in his professional capacity as 
notary public, and not in any other captici' 
he was not disqualified. Sorth Shore Up. < 
v. L'rsulinc Ladies of Quebec. Cas. Pig.

NOTICE.
1 Assessment and Taxes. 1, 2.
2. Charges on Land, 3-11.
3. Condition Precedent, 12-11).
4. Constructive Notice, 20-27.
5. Exemption from Liability. 28, 20.
«I. Practice and Procedure, 30 39.
7. Sureties. Notice to. 40-42.
8. Other Cases, 43-51.

1. Assessment and Taxes.
1. Sale of land for tares — he feel in 

reed infix - Halifax Assessment \<t. I" 
Healin'/ clauses -Evidence. | The pm 
in the Halifax City Assessment Ad. 
that a tax sale deed shall he conclusive 
deuce of compliance with all provisions >• 
statute, does not cover failure to give n 
of assessment required before the taxe,- , 
he imposed. Judgment appealed from. 2 
S. Hep. 155, 279. affirmed. O’ltriin \ • 
well. xvil„ 420.

2. Resolution of municipal council \ 
of assessment — Ijoeal improvements <h 
iny roll—Payment in error of law lf> />• 
de l'indû.]—An objection as to the im i 
of an assessment for want of notice whi> i 
not been charged in the pleadings um 
upon at the trial is irrelevant upon an i; 
Main v. City of Mont nul, viii., 252.

And see Assessment and Taxes. p

2. Charges on Land.
3. Trespass—Party wall--Constru

to i I istbh incumbranct. | /'< < Hit
Where an incumbrance upon a pan "all 
is not so prominent and conspicuous i t ■ k 
necessarily visible and a purchaser I ii"' 
actual notice of its existence lie is n..r Ii.-iM- 
as for the consequences of negligent u .r.in*• 
on account of the want of extraordiiu > nr 
cums peel ion in examination of the preim-es »t 
the time of purchase. Judgment :.|‘|k*iiM 
from, 2 Buss. & Geld. 44, reversed. /.’•«•> > 
Hunter, vii., 289.

4. Mortgage—Agreement to chary In ml'
Statute of Frauds—Registry.]—The i«it«>r
of the mortgagee wrote the memo. 1 ...... .
his letter forms under the printed word* 
" Pear Sir,” his own name being at tla* M 
tom on the left side, and he made an :ifluln'vit. 
as subscribing witness, to have it iv-i-tered. 
Lot 19 having been mortgaged to another i»t 
son, one of the mortgagees of tin* t 1 i mi«i|d»*r 
farm brought an action to have it declared 
that she was entitled to a charge or lien 
thereon, in which action it was contended that 
the solicitor was not a subscribing 1 t ness hut 
only the person to whom the letter was ad-

, dressed. Held, affirming the judgment «P 
|H*aled from (22 Out. App. K. 1751. that the 

i solicitor signed the agreement as a witness 
and the registration was, therefore, regular.
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luit if not, as tlio <lo< minent was upon tin» re
gistry tin- subsequent purchaser had actual 
notice by which lie was bound notwithstand
ing tin- informality in the proof of execution 
which «lid not make the registration a nullity.

Ildd, /nr Taschereau, J„ that the agreement 
iliil not require attestation, ami if the solicitor 
was not a witness it should have been indorsed 
with a certiticate by a county court judge as 
required by U. S. O. t1SN7t c. 114, s. 4Ô, ami 
as the agrcenu'iit ba«l been registered the court 
would pn'Hunie that the necessary certiti- 
cule bail Imm‘H obtaiueil. Hooker v. Hoof- 
nl> lUr, xxvi., 41.

Registered deed — Actual and implied 
knowledge /*o**« ssion in Innl faith — Inter- 
million of prescription.]- -Where the title lo 
lands lias been registered a person claiming 
aihersc iMWsessioti lo tin- grantee is charged 
with notice either actual or impliisl as to the 
limits and botimlaries of the lands therein de- 
s< nhed to such an extent as may nfleet the 
luma fides of bis possession. Chulifour v. 
Parentt xxxi., 1.

U. Equitable title—Registered deed—Aetual 
notice — Constructive notice — l‘urul agree-

See Registry Laws, 1.
7 Vendors lien — Agreement fur sale of 

land—Letter tu utturneg.

s. Assignee's sale Conditions—Mistake—
lh m ription of mortgaged property—Estoppel.

See Vendor and Purchaser, 11).
If. Legacy—Charge on realty—Priority.
Set Executors and Administrators, 4.

in. Registry lairs — Registered died—Pri
ority orer earlier grantee—Postponement, 

is ce Registry Laws, 28.
11. Conrcyunce of trust estate — Motive to 

equitable qirner—Estoppel.
a ce Title to Land, 7.

3. Condition Precedent.
1-. Eire insurance — Condition in policy— 

Malice of subsequent insurance—Inability of 
n "a 11 it to gin1 notice.]- Ity a condition in a 
peltry of insurance against lire the insured 
"a» " forthwith " to give notice to the com
pany of any other insurance made, or which 
mi-lit afterwards he made, on the same pro 
petty ami have a memorandum thereof iti- 
flor-nl on the policy, otherwise tin* jHilicy 
would be void; provided that if such notice
...... id be given after it issued the company
had the option to continue or cancel it. Held. 
a dinning the judgment appealed from, that 
this i omlition <|id not apply to a case in which 
the application for other insurance was ac- 
cepted on the day on which the property in 
t*ttre«| was destroyed by lire and notice of such 
an i piance did not reach the a as u ml until 
nflT the loss Commercial Union .l**ur. Co. 
v. h in pie, xxix., 206.

U*. Previous insurance — Verbal notice to 
air ni He présentât ion in application.

Sec Insurance, Fire. 02.
14. Condition in policy of fire insurance— 

• irbal notice to agent—Waiver—Estoppel.
Sec Insurance, Fire, 20.

l.Y Guarantee policy—Honesty of employee 
—Motive of defalcation.

See Suretyship, 7.
16. Condition in fire insurance policy—Vo

tive of additional insurance Loss before 
knowledge of acceptance—Hut y of insured.

See Insurance. Fire. 42.
17. Accident insurance- ('omlition in policy 

—Aotice—Condition precedent—Action.
Sec Insurance. Accident. 4.

IS. Eire insurance Conditions of policy— 
Change in risk Eon ign statutory conditions

R.S. O. {ISHlt e. 2H.I, s. PIS.
Sec Insurance, Fire, 3«'i.

19. Landlord and tenant l.i use for clcvi n 
months Monthly or yearly tenancy—Over 
holding

Sec Landlord and Tenant, 2.

4. Constructive Notice.
20. Conveyance of land Misrepresentation 

—H ou n da ries— Knowledge by purchaser—In
quiry—Rescission of contract.

See Title to Land. 2.

21. Shares held " in trust Sale of minor's 
stock - Purchase for valut—Account.

Sec Trusts, 7.

22. Shares held in trust—Transfer by trus
tee—I Lit y as to inquiry.

22. \\ ill — Executors and trustees under— 
Itreaeh of trust l,y one - Inquiry — Healing 
with assets as executor or trustee.

Sec Trusts, 12.

24. Principal and agent- Agent's authority 
—Representation by agent Principal affected 
by Advantage to other than principal — 
Knowledge of agent Constructive notice.

See Principal and Auent, 25.
25. Mortgage Sale of mortgaged land for 

taxes — Purchase by mortgagor Action to 
foreclose—Pleading.

Sec Mortgage, 35.

26. Rills and notes Conditional indorse
ment Principal and agent — Knowledge by 
agent — Constructive notice—Rccvit by bank 
manager.

See Hills and Notes, 26.
27. Registry lairs—Prior conveyance—Con

struct ire notice.
Sec Prescription. 19.

5. Exemption from Liability.
28. Express company's receipt—Limitation 

of liability—Condition precedent — \otice of

ticc Carriers, 12.
29. Liability of Crown — Government rail

way — Xeyligence — R. S. V. c. .IS. s. «50.
See Negligence. 210.

AND tee Nos. 40 to 42, infra.
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0. Practice and Procedure.
30. Action for false uncut—C. 8. L. C. c. 

101, s. 1—Practice—Question not directly be
fore court—Art. Zl f/*. |—Plaintiff, while 
grand muster of the Orange Order in Mon
treal, was arrested for disturbing the peace, 
and brought action against the mayor for 
false arrest. Notice of action was given as 
follows : "We give you notice that 1 ». (1.. 
of the City of Montreal, salesman and trader, 
will claim from you personally the sum of 
$10,000 damages, by him suffered from the 
abuse made of your authority in causing his 
arrest illegally ami for no cause on tlie 112th 
of July last ( 1878), and that unless you 
make proper amend and reparation of such 
damages within a month, judicial proceedings 
will he adopted against you.". ( Sgd I L)., It. 
& McC., advocates for plaintiff.” The Su
perior Court considered that the notice was 
insufficient in not stating the place where the 
alleged arrest was effected, and also in not 
stating the name and residence of plaintiff’s 
attorney or agent, and this judgment was nf 
firmed by the Court of Queen's Bench, which 
further held, that (I. was properly arrested, 
being a member of an illegal association. (12 
I)or. Q. B. 197). llelil, affirming the judg 
ment appealed from (12 Dor Q. B. 197 ; 1! 
Legal News 393; 4 Legal News .'1541, that the 
notice of action was insufficient, for the rea
sons given by the Superior Court, and also 
because the cause or causes of action as set 
out in the declaration, were not sufficiently 
stated in the notice, and that any expression 
of opinion as to the legality or illegality of 
the Orange Association would be extra judi 
cial a ltd unwarranted. tirant v. Beaudry, 
(.'ass. Dig. (12 ed.) 581.

111. Appeal Dismissal for want of appear
ance. - - Application to reinstate- Aotiee — 
Practice Cunts. ] -An appeal had been regu
larly inscribed on the roll tor hearing at the 
May sittings of the Supreme Court of Canada, 
ami on 18th May, 1.898, the case being called 
in the order in which it appeared upon the 
roll, no person appeared on behalf of the ap
pellant. Counsel appeared for I lie respondent 
and asked that the appeal should be dismissed 
for want of prosecution. The court referred 
to the fact that the case had been called in 
its proper place on the roll on the previous 
day and allowed to stand over because coun
sel were not present on the part of the appel
lant, and the appeal was dismissed with costs. 
—On 129th May. 1898, application by motion 
was made on behalf of the appellant to have 
the appeal reinstated and restored to its place 
on the roll for hearing on such terms as the 
court might deem appropriate, the ground 
stated for requesting such indulgence lieing 
that counsel for the appellant were under a 
misapprehension as to the time when the hear
ing was to take place. The motion ua~ op
posed by counsel fur the respondent, who oli- 
jeeied that proper notice of the motion had 
not been given as required by the rules of 
practice.—The court refused to hear the mo 
tion or to make an order staying the issue of 
the certificate of the judgment already render
ed dismissing the appeal, but under the cir
cumstances the motion was dismissed without 
costs. Halt Mines v. .1/oorc, 120th May, 1898.

32. Question of local practice — Inscrip
tion for proof and hcariny — Peremptory list 
—Notice—Requite civile.) — Where a grave 
injustice had been inflicted upon a party to a 
suit, the Supreme Court of Canada will inter

fere for the purpose of granting relief, oi 
though the question involved upon the appeal 
may be one of mere local practice only 
Lambo v. Armstrong (27 Can. S. ('. It. ll'.nii 
followed.—Under a local practice prevailing 
in the Superior Court in the District of Mon 
(real, the plaintiff obtained an order from 
judge fixing a day peremptorily for the ad 
duct ion of evidence, and hearing on the merit 
of a case by precedence over other cases pv 
viously inscribed on the roll, and without no 
tiro to the defendant. The defendant did m>t 
appear, and judgment by default was entered 
in favour of the plaintiff. Held, reversing the 
judgment of both courts below, upon the I. 
fondant's requête civile, that the order wn■ 
improperly made for want of notice to the 
adverse party, as required by the rules ..f 
practice of the Superior Court. Haiti m 
Townships Bank v. Swan, xxix., 193.

33. Hearing of appeal — Order extending 
time for notice—Biscretion of trial judg>

Sec Election Law, 7.
34. Negligence — Non repair of municipal 

drains — Humages - Mandamus — Noth• ■/ 
fiction—it. 8. U. (7887) c. 184.

See Drainage, 2.
35. Action for damages Highways \<gh 

pence — Pleading — J.} Vic/, c. Il (.V. B <
See Municipal Corporation, 141.

30. Suit against fishery officer — Trespass 
- Riparian owner—C. 8. X. B. cc. 89, !»,

Sec Fisheries, 3.
37. Bill of lading — Claim for loss inn>

limit -Estoppel- Delivery - Bailment.
Sec Railways, 3.

38. Suits against Crown officers " I'm 
ployce" Government /tail ways Act. I" l

See Crown. 04.

80. Bailees Common carriers I
company receipt for money pared > ■> •h 
lions precedent Par mat notice nf claim
Pleading Money counts Speeail plia-.

See Action, 21.

7. Surety, Notice to.
40. Hishonour of note — Mailing note ■ in 

post office.
Sec Bills and Notes. 34.

41. Principal und surety - Guaranhc bond 
—He fault of principal — Xon-disclomn by 
creditor.

Sec Principal and Surety.

42. Suretyship — Conditional warranty — 
Notice — Possession of goods — Art. C.
C.

See Suretyship. 10.

8. Other Cases.

43. Mining regulations — Publication — 
Payment of royalties—Dominion Land* IcU

The provision in s. 91 of the Dominion 
Lands Act that regulations made thereunder 
shall have effect only after publication fur four
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successive weeks in (lu'Cumula Gazette means 
that the regulations <lu not come into force on 
publication in the last of the four suivessive 
issues of the Gazette, hut only on the expira
tion of one week therefrom. Thus where they 
were published for the fourth time in the is‘- 
sue of September 4th they were not in force 
until the Mill mill did not a fleet a license 
granted on September 0th.— Where régula 
linns provided that failure to pay royalties 
would forfeit the claim, and a notice to that 
effect was posted on the claim and served on 
the licensee, payment by the latter under pro
test was not a voluntary payment. The king 
v. Chap pelle, «te., xxxii., 0<sii.

44. Term fur redemption — Completion of 
budding — AItee en tit meure.

See Salk, 83.

4Ü. Dissolution of partnership "— Expul
sion of purlner-- Waiver.

Sec Partnership, 23.

4«i. Assignment of chose in action - Suit 
bH assignee - It. S. A. S. (.1 ser. ) c. VA. ss. 
.«.*», .«7.

See Chose in Action, 1.

17. Ih {retire iise of machinery — Injury 
to milkman Employer's liability — Failure 
to report tit feet.

Sec Master and Servant. 32.

4K. Composition anti discharge . I egui- 
t set net in nt tr arrangement of Items of si ttlc- 
ihmt Xotice of withdrawal from ayrec-

See Composition and Disciiabue.

40. Xcgliyencc I nsafe premises — Itisk 
voluntarily incurred.

See N EU LICENCE, Î».

.'to. Cancellation of contract — Gas supply 
- shut off for non-payment of gas bill on 
other pit mist s — Construction of contract — 
Construction of statute.

Sec Gas Company.

">l. Municipal corporation Waterworks 
—/»*• xeisxion of contract—Mise in demeurc- 
Lon‘i ust r— Waiver—Art. I0ti7 ('. V.

See Contract, 20.

Axn see Action- Appeal—Assignment— 
Carriers Municipal Corporation— 
l'l.EAtiiNu—Practice—Registry Laws
Title to Land.

NOVATION.

1. Indication of payee — Delegation — Ex- 
cep/ioii obligee Aits. 1174, ‘180 C. r.| — 
1'lie ( mi», nt of un insurance company to pay 
tlie aliment 0f a policy of life insurance. in 
ca>e uf death, to a bénéficiary indicated by 
the person insured lines not effect novation in 
the a-I uf n policy void ah initio, and the pro- 
visions of art. 1180 C. C. do not apply in such 
a ea^e. l eaner v. Sun Life Ins. Co., xvil,.

-• (dissolution of partnership — Assets and 
liabilities — Acte firm of continuing partner. 

See Trusts, 10.

3. Unpaid note 
hiterruptiun of pr

Sec Prescription,

Security for by deed 
ription Ail. 2Hi} C.

4. Vendor ami purchaser - Agreement for 
sale of lands Assignment - Principal and 
sun ly Di dation from terms of agreement 
—Giving time — Creditor depriving surety 
of rights Secret dialings with principal 
Itelcusv of lands Arrears of interest \ <>- 
ration Discharge of surety.

See Principal and Surety, 4.
5. I're script ion Arts. * I SS, 4.!tid, Util V.

V. Waiver Failure to plead limitation — 
Defence supplied by court llcscrrat ion of 
recourse for future damages Judicial ad
mission—Interrupiion of prescription Costs. 

See Limitation ok Actions, 23.

And see Contract, 182, 183.

NUISANCE.
1. Tannery Tollulion of running stream
Long user Injunction.\ \ : iptired a

lot adjoining a small stream and limlmg the 
water polluted from noxious substances 
thrown into the stream brought an action in 
damages against the owner of a tannery 
situated fifteen argents higher up the stream, 
and asked for an injunction. V. and his pre 
decessors had from time immemorial carried 
on tanning there, using the water for tanning 
purposes to the knowledge of all the inhuhi 
tnnts without complaint on their part; it was 
the principal industry of the village; tlu
st ream was partly used as a drain by the 
other proprietors of lands adjoining t lu
st ream ami manure and tilth were thrown in. 
but every precaution was taken by V. to pro 
vent any solid matter falling into the creek. 
W. had acipiired the properly long after C. had 
been using the stream for tannery purposes, 
and there was no evidence that the property 
had depreciated in value by the use C. made 
of the stream. Ileld. allirming the judgment 
appealed from (M. I.. 11. 4 < j It. 1!*7 • that 
\V„ under the circumstances proved in this 
case, was no; entitled to an injunction to re 
strain C. from using the stream as lie did. 
Hc/r v. Claude, xvi., .770.

2. Municipal drains Flooding lands — 
Action by adjoining munieipalit//. | Damages 
for flooding lands cannot lie recovered by an 
adjoining municipality against the municipal
ity constructing drainage works even though 
llu* nuisance occasioned was general, but com
pensation for repairs to roads washed away 
might lie recovered. 'Township of Sombra v. 
Township of Chatham, xxi., 3(Ki.

3. Livery stable Dffi usire odours Xohe 
of horses. |- Though a livery stable is con
structed with all modern improvements for 
drainage and ventilation, if offensive odour 
therefrom, and the noise made by tin* horses 
are a source of annoyance and inconvenience 
to the neighbouring residents, the proprietor 
is liable in damages for the injury caused 
thereby, tiwynne, .1., dissenting. Drgsdale v. 
Dugas, xrvl., 20.

Followed i i Gareau v. Montreal Street Ity. 
Co, (31 Can. S. (’. It. 4(53», No. <1. infra.

4. Conslitul >nal laic — Xarigable water* 
— Title to btii of stream — User — Obstrue-
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1009 OPPOSITION. 1010
transaction was actually for good Considera
tion {dation m puiemt nt ), and consequently 
[•■gal and valid. I ulude v. Lalondc, xxvll.,

3. Local improvement!! — Xotkv — Illegal 
assessment - l‘alinn lit in error of laic — 
I'root — Hi petition de î'ilidû.

Nee Assessment and Taxes, 40.

I Prohibitive lair Parut testimony — 
Written instrument Art*. /| 12.il, V. V.

Eve Appeal. 312.

•"». Itoinl to sheriff Fraud — Xeir evi
dence— f{vquCte virile.

tire Sheriff, 10.

(5. Evidence—Estoppel —C. C. arts. .Ill and 
IP,l

See Evidence, 40.

7. \ssiynment for benefit of creditors—Pre- 
fere net s Moneys paid under roidilblc assign
ments- Liability of assignée.

See Assignments, Cl.

\ Title to lands- Sheriff's died — Limita
tion of actions—Equivocal possession.

See Evidence. 230.

t*. Life insiiranii W agering policy 
ll'diivr Eatonpvl l } Uco. III., o. t# 
{Imp. i -Arts. 2)80, 2590 V. C.

See Insurance, Life. 21.

I" Fraudulent pref inner - - lirihrry — //• 
built consideration—Costs.

See Assignments, 7.

11. Co-relative agreements — Illegal con
sideration Judicial notice of invalidity.

See Lottery.

12. Penal statute Prohibited contract — 
Unit tray director Partnership irith con
tractor Action pro soeio—"The Consoli
dat'd Ifaihruy Act. 1819."

Sec Statute, 20.

,13. Husband and irifc Judicial separa
tion ns to property—Debts incurred by bus 
tiand before dissolution of community— Obli- 
nation by if ife Art. Idol C. C.—Public

See Husband and Wife, 8.

OATH.

Idruse mineral claim —Form of affidavit — 
yWt'l "I action Condition precedent Itlanl:

i»> ni I n t. p. u. x. n i B.C. ' It c. 
bupreiin Court rule ',15 of 1890.

See Mixes and Minerals, 15.

ONTARIO FACTORIES ACT.

^iyligi nee In jury to workman -- Proxi
mal' (hit,trio Factories Art Fault of
Fuoir-uorlnnun.

See Negligence. 10. 21.

OPPOSITION.

1. Collocation and Distribution, 1.
2. (On > Executions, 2-10.

(a) Afin d'annuler, 2-5.
(If) Afin de charge, (i.
(c) Afin de conserver, 7.
( d i Afin de distruire, 8-10.

3. (To) Judgments, 11-15.
4. Oppositions en Sous (iKDKf.. 10.
5. Wiiith oe Possession. 17.

1. Collocation and Distuiuution.
1. Appeal - Collocation and distribution — 

Hypothecs Arts. 20, /JJ and 7G/ ('. C. P.— 
Assignment Xotivc Ht gist rat ion Prêt,
nom Action to annul deed Parlies in in
trust I in ni. Hint pi on, dings. \ - The appeal 
from judgments of distribution under art. 701

C. I', is not resi ruled to I lie parties to the 
suit. Inn extends to every iiersoti having an 
interest in the distribution of the moneys 
levied under the execution. The provisions of 
art. 114 C. C. I', that every fuel of which the 
existence or truth is not expressly denied or 
declared to lie unknown by the pleadings tiled 
shall lie held to Is- admitted, applies to hid 
dental proceedings upon an appeal in the 
Court of Queen's I tench. The nullity of a 
deed of assignment can only lie invoked by 
proceedings to which ail |iei‘soiis interested in 
the deed have been made parlies. <J air I in v. 
(Josselin. xxvii.. 514.

2. (Oni Executions.
(hi Afin d'annuler.

2. Practic, 'Tierce opposition Opposition 
afin d'annah r Will— Exemption from si izure 
—Judgment in respect to mutters dehors tin 
succession Locus standi of In ni fiducies- lies 
inter alios acta. | The will declared the pro
perty devised insaisissable, save for debts of 
the succession. I'lion seizure of property of 
the estate in execution of a judgment obtained 
in respect of a debt contracted by the 
executor and one of the benetieiaries in a 
transaction dehors the succession, the bene 
liciuries under the will contested the execu
tion by opposition afin d'annuler. Held, that 
the beneficiaries were not obliged to contest by 
means of In ice opposition and were entitled to 
oppose the execution as they had done on the 
ground that the judgment was the result of 
res inter alios acta and the property Could not 
lie seized thereunder. Lionuis v. Molsons
Hank, x., 52!i.

3. Appiaranee by attorney without auth
ority Judgment bg default Disavowal— 
Opposition il fin d'annuler — Arts. 1,8J, -JN-J 
505 V. V. P Coil. S. L. C. e. 8J, s. 112.J — 
Appellant, jointly with S. .1. !>., signed a note 
in favour of Angus McDonald, in his lifetime 
of Itéra neon r, in the Province of Quebec, at 
Three Rivers, on 2tHh February, 18112, for 
5(*8tHt. payable at the Rank of I'pper Canada 
in Three Rivers, oi 25ta June, 18(12.—On 1st 
April, 1N74, the sheriff of Three Rivers wrote 
to appellant that a judgment against him had 
liven placed in his hands for execution, and 
this, lie alleged, was the lirst lie had ever heard 
of the note since the day lie Imd signed it.— 
Appellant being absent at the time and ignor 
ant of any proceedings against him, on receipt
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1011 OPPOSITION. loi «
of this lot tor filed an opposition afin d'annuler 
and petition.—It apiienred that a summons is- 
eued out of the Superior Court at Three 
Rivers on 10th October, INOti, against the ap
pellant and S. ,1. D. was served at the domi
cile of S. .!. IV. but the bailiff returned that lie 
had served a copy at their domicile (although 
the appellant alleged he had no domicile in 
Thrfle Rivers at the time) and on the 20th Oc- 
tolsT, lKSti, an apiiearance was filed for the de
fendants by IV. an advocate, but without any 
authority from the appellant, who knew no 
thing of the proceedings.—The next proceeding, 
after this apiiearance, was by a iiotiiv served 
on I)., on 5th January, 1874, without any step 
having been taken by the plaintiff in the 
meantime.—Proceedings were carried on and 
services effected on IV, of which he appears to 
have taken no notice up to judgment by de
fault on 2nd March following, of all which 
the appellant alleged lie was in utter ignor 
allée, until apprised of the execution as above. 
—IV, upon oath, stated that lie was never em
ployed by appellant, never had any communi
cation with him upon the subject of this suit 
and never informed him of the proceedings 
when served with notices in continuation of 
the suit in 1874. and that shortly after the ap 
pea ranee was filed by him in October, 1 St ill, 
he was informed by the other defendant, who 
aione had employed him, that the case was 
settled.—Volette. J., dismissed the opposition 
with costs, and this judgment was affirmed by 
the Court of Queen's Bench. Held, affirming 
the judgment appealed from, that the opposi 
tion could not he taken to have been made un
der art. 484 C. C. V.. the judgment of 2nd 
March. 1874, having been rendered by the 
court in term, and against such a judgment 
this opposition does not lie. That under (’.
8. L, C. e. SI. s. 112, the appellant should have 
proved that the place where the process was 
served was not his real domicile, and this he 
had not attempted to do. That if made under 
art. 505 C. C. V., the appearance by attorney 
covered any defect in the signification or the 
bailiff's return, or even an entire want of 
signification, and this would be fatal under 
art. 505. as well ns art. 488. That the only 
way the appellant could get rid of the appear 
a nee was by a regular disavowal, according to 
arts. 102 et «<■#/. C. ( '. V. No such disavowal 
having lieeii made, lie must be taken to have 
waived, by the appearance filed in his name, 
all the irregularities in the service and even 
the entire absence of service. Dawuou v. Mae- 
donold. Cass. Dig. (2 ed.) 580.

4. Amount in controversy— Eight of appeal 
—netting aside order of provincial judge.

Sec Appeal, 520.

5. Seizure for less than $£,000—Amount in 
controversy.

See Appeal, 47.

(6) Afin de Charge.

0. Pledge of railway property — Judgment 
creditor- Remedy of lien-holder—Oppositions 
afin dr eharge or afin de conserver.1 Art. 410 
0. C. does not give a registered pledgee a right 
of retention against execution creditors, but 
the remedy of the pledgee is by opposition afin 
de conserver. Great Eastern Itg. Vo. v. [jambe, 
xxi., 431.

(c) Afin de Conserver.
7. Pledge of railway property — Judgment 

creditor—Ecintdy of lien-holder.
See Lien, 7, and No. 0, ante.

(d) Afin de Distraire.

8. Appeal—Jurisdiction—Amount in eonha
vers y Opposition afin de distraire J ml in,il
proceeding—Demand in original action- l‘ . 
V. e. 135, s. .HI. 1—-An opposition afin d< dis
traire. for the withdrawal of goods from ■ 
ure, is a “judicial proceeding” within the 
meaning of s. 20 of "The Supreme and J'.\ 
chequer Courts Act,” and on an appeal to the 
Supreme Court of Canada, from a judgment 
dismissing such opposition, the amount in con 
troversy is the value of the goods sought to lie 
withdrawn from seizure and not the amount 
demanded by the plaintiff's action or for which 
the execution issued. Turcotte v. Dausennu 
12ll Cnn. S. C. R. 5781. and MeVorkii! \ 
Knight (3 Cnn. S. C. R. 233; Cass. Dig 2oil. 
(104), followed; Cham poux v. Lapeirre 11'.i- 
Dig. 2 ed. 42(1). and Gendron v. McDougall 
(Cass. Dig. 2 ed. 420), discussed and (listin 
guished. King v. Dupuis dit Gilbert, xxviii, 
388.

9. Seizure of land — Amount in disput 
Supreme Court Act (/«??)) *. S — Appeal 
Jurisdiction.

See Appeal. 40.

10. Insolvency of execution debtor Imam 
pletc assignment—Art. 772 C. C. P.

See Kxevvtiox, 5.

3. (To) JVDOMENTS.

11. Appeal Jurisdiction- -Judicial /o>,>..(/• 
ing—Opposition to judgment. | An opmedtinn 
to judgment under art. 484 C C. 1‘. i< a 
"judicial proceeding” within the meaning >f 
s. 20 of “ The Supreme and Excheqw
Act," and there is an appeal to the Supreme 
Court if. at the filing of the opposition, the 
principal and interest due under the judgment 
sought to lie annulled amount to $2.W. whore 
such appeal depends upon the amount in con 
troversy. Turcotte v. Dansercau. xxvi 578

12. Service of action—Judgment by ih fault 
I --Opposition to judgment - Ifoasom of—

“ Iteseissoin '* joined with “ resell 1 
Art*. Di. SO et sea.. 18.1, 4*9 V. V. !' False 
return of ««nice. |- No entry of default for 
non-appearance can he made, nor «.r parte 

I judgment rendered, against a defendant who 
has not been duly served with the wi •! sum
mons, although the papers in the action may 
have actually reached him through n v'r*'» 
with whom they were left by the bailiff- Tno 
provisions of arts. 483 and following >*f the 
Code of Civil Procedure of Lower (’anna*

! (respecting oppositions to judgment1 relate 
only to cases where a defendant i< legally in 
default to appear or to plead and have no np 
plication to an ex parte judgment render*!, 
for default of appearance, in an action which 
lias not been duly served upon the defendant, 
and the defendant may at any time -yek relict 
against any such judgment by oppo- lion, and 
have it set aside notwithstanding Hint more 

| than a year and a day may have elapsed fromAnd see Lien, 7.
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tin» rendering of llit? Home, and without nlleg- i 
lug or establishing that li«> has a good defence 
lo tin» action on the merits.—An opposition 
asking to have a judgment set aside, on tin- 
ground that the defendant has not been duly 
served with the action, which also alleges the 
defendant's grounds of defence upon the 
merits, should not la» dismissed merely for the 
reason that the rcscissoirc had thus been im
properly joined with the rescindant. Turcotte 1 
v. Ilansvreau, xxvii., 583.

13. Revocation of judgment — Pleading— 
Cross-demand—Art. 1104 C. P. V.]—In form- | 
in g an opposition or petition in revocation* of 
judgment the defendant, in order to comply 
with art. 11(14 C. 1*. Q., is obliged to include 
therein any Cross-demand he may have by way 
of set-off or in compensation of the plaintiff's 
claim and, unless lie does so, he cannot after
wards lile it as of right. Judgment appealed 
from. (J. It. 1(1 S. C. 32, reversed. Magann v. 
Auger, xxxl., 18(1.

14. Setting aside judgment — Escheat to 
Crown—Locus standi of possessor—Interven
tion — Collusion — Champerty — Litigious 
rights.

See Title to Land, 131.

1Ô. Revocation of judgment—Requête civile 
—SuIJity — A'cic evidence — Res judicata—

Sec Sheriff, K*.

1. Oppositions ex Sous Ordre.

1*1. Sub-collocation Attorney's lien for 
costs Opposition en sous ordre -Moneys de- 
posihd in hands of prothonotaru Art. T.i.f 

r. /‘.I Held, per Ritchie. C.J., Strong and 
Taschereau, .1.1. affirming the judgment np 
pealed from ( M. L. It. 3 (j It. 3 IN i. Fournier 
and (iwynne. .1.1.. dissenting, that where 
movers have I»-en voluntarily deposited by a 
garnishee in the hands of the prothonotary, 
and the attachment of such moneys is suhse- 
•luently t|Hashed by a final judgment of the 
court, there being then no longer any moneys 
subject to a distribution or collocation, such 
moneys cannot be claimed by an opposition en 
tous ordre.—Fournier and Gwynne, JJ., dis
puting. on the ground that as the moneys 
"ere still subject to the control of the court 
at the time the opposition en sous ordre was 
filed, such opposition was not too late. Bar
nard v. M oison, xv., 710.

5. Writs of Possession.

Ii Opposition—Action eonfessoirc—Execu
tion of judgment therein—Localisation of right 
°t ,r"n Writ of possession—Appeul to Su- 
preme Court of Canada.

See Title to Land, 40.

ORDINANCES.

See Statutes.

ORDNANCE LANDS.

1. Petition of Right Ai t. USUi- -/.imitation 
of actions — Litigious rights Maintcnanci— 
Public uses Reversion—Trusts — Fiduciary 
agent of the Crown.

See It IDEAL CANAL LANDS, 1.

2. Laying out and ascertaining -Re-resting 
of title—Lands not used for canal purposes— 
Vesting i« Crown for use of Canada—Pur
chase in conflict with public use.

See Rideau Canal Lands, 2.

OWNERSHIP.

1. Railways — Expropriation — Tenants in 
common—Propriétaires par indiris—Construc
tion of agreement \lisdcscription—Plans and 
books of reference—Indemnity Registry laws 
—Estoppel.

See Railways, 32.

2. Joint speculation—Partnership or owner
ship par indiris.

See Partnership, 5.

3. Emphyteutic lease — Action petitoire — 
/tight of action for damages—Legal and bene
ficial estates.

See Title to Land, 8.

PARDONS.

Representative of Crown — Prerogative— 
Legislative authority.]— (Juare. Is the h-gis 
lative power of conferring the prerogative of 
pardoning upon the representative of the 
Crown, surli as a colonial governor, in the 
Imperial Parliament only, or. if not, in what 
legislature does it reside? Attorney! I nierai 
of Cumula \. Attomey-Oeneral ->| Ontario, 
xxiii., 458.

PARLIAMENTARY PRACTICE.

Trespass—Assault—Legislative assembly— 
Powers Punishment for contempt -Removal 
of member from his seat — Action against 
speaker and members ■— Damages.] — \V., a 
member of the legislative Assembly of Nova 
Scotia, on the Kith April. 1N74. charged the 
provincial secretary, without being called to 
order for doing so. with having falsified a 
record. The charge was subsequently investi
gated by a committee of the House, who re
ported that it was unfounded. Two days after 
the House resol veil that, in preferring the 
charge without sufficient evidence to sustain 
it, W. xvns guilty of a breach of privilege. On 
the 30th April. W. was ordered to make an 
apology dictated by the House, and, having 
refused to do so, was declared, by another re
solution. guilty of a contempt of the House, 
and requested forthwith to withdraw until 
such apology should he made. W. declined to 
withdraw, and thereupon another resolution 
was passed ordering the removal of W. from 
the House by the sergeant-at-arms, who, with 
his assistant, enforced such order and removed 
W. W. brought an action of trespass for as- 

i sault against the speaker and certain members
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of the House, and obtained a verdict of 1800 
damageH. livid, afhrming the judgment of the 
Supreme Court of Nova Scotia, that the 
Legislative Assembly of the Province of Nova 
Scotia has, in the absence of express grant, 
no power to remove one of its members for 
contempt, unless lie is actually obstructing the 
business of the House; and W. having been 
removed from his sent, not because lie was 
obstructing the business of the House, hut lie- 
cause lie would not repeut the apology re
quired, the defendants were liable. hitlleu v. 
Carson (4 Moo. I*. V. till), and Dtiyle v. Ful- 
con it (L. It. 1 1*. C. 3281, commented on and 
followed. Landers v. Wood worth, ii., 158.

1. Action for account — Provisional posses- 
uion—Executor t.

Sec Executors axu Administrators, 8.

2. Assignment — H y pot hern — Prftc-num— 
Xolive- Action to unnul deed.

Ami *«#• Action Plea di no — Practice of
Supreme Coi rt of Canada Practice 
and PltOCEIH he.

PARTITION.

1. False inventory—Action to annul —Fraud
— Concealment — Error — Com promine — 
Duress -Setting anide for fraud and coercion.]
- ’I wo appeals argued together. One in an ac
tion by ,iane C.. wife of A., to set aside a 
partage of the intestate succession of her bro
ther Arsène ('., to which she was party, dated 
4th November, 187». taken 4th June. 1870, 
after her marriage with A. It set up that the in
ventory was made by Hyacinthe <*., that he had 
nil his late brother’s projierty in his hands, 
that he and his brother were co-partners, ami 
that the family had trusted him entirely in all 
the matters relating to the estate. That being 
so trusted he had taken the opimrtunity to de
fraud his co-heirs by representing that lie had 
an equal share in tlie business as partner; 
that he had not accounted for the capital in
vested by his brother : that lie had undervalued 
the gisais, possessed himself of the ready 
money and debts, and had augmented the lia
bilities of the partnership: that he had fraudu 
lently estimated land at less than half its mil 
value ; that he had affected to buy the shares 
of two sisters, who had no rights, as they were 
civilly dead, being nuns of an order which pre
vented them holding pro|ierty. and that lie had 
offered to give up the advantages from this 
transaction to Induce tlie rest of the family 
to agree to the partage he was desirous of 
making. The other mendiers. and particularly 
rescindent, were induced by false representa
tions to agree to the partage. It was alleged 
that this inventory was not regularly made as 
one of the sisters was a minor, and there had 
been no expertise or curator appointed, and 
therefore the whole proceeding was null.—Hie 
conclusions were that the inventory and deed 
of partage should be set aside as fraudulent 
and null, defendant condemned to make a new 
inventory of the partnership effects, and that 
tliere should be a new inventory of the other 
pnqierty and effects of the succession, and a

new partage of the whole.—The action 
principally directed against Hyacinthe (' 
other members of the family were made pa1 
to Is* subject to the new inventory and pm . 
—On l»th November, 187»t the Sup- 
Court set aside the inventory and partitim 
tls* estate of the late Arsène Charlebois on 
ground of fraud, concealment and recti, pi 
ticed by Hyacinthe Charlebois. Vendu.: 
ap|s*al Hyacinthe C. made with defendant ' 
and plaintiff, on 5th May. 188», a deni ■ i, 
titled " Compromise lie tween Jane ('.. wr 
A , and Hyacinthe C.,” by which in consul, i .i 
tioii of $t»0. paid to plaintiff, and com- n 
said cause until judgment and those of npp--.il 
paid to the attorneys, the plaintiff di 
from, and renounced her judgment and » 
signed and transferred to the defendant II - 
einthe C. all rights she might have in the . 
of Arsène C , her brother, and in the estai 
her father. Arsène ('., sr.—The other a. : . 
was by Jane C. to set aside the deed of • ..n 
promise for erainto (duress i. error and I'r.iml. 
She contended that she was intimidated b\ • r 
husband ( wlm was on the |mint of leaving tl,. 
country with another woman I, into pa--.n: 
this deed with the object, on his part, -a pn 
curing money to run off with this other p-t 
son, and that the money was never paid p. !.-r 
lint to her husband—The Siqierior < 'uiiri nti 
nulled the compromise and restored the parties 
to the position they occupied previous, n 
serving to defendant his recourse to It. reii.
hursed what lie paid by virtue of this ......!
In the first case the Court of ...........'s It. m h
reversed the Superior Court and dismiss-.! the 
action and in the other dismissed the act i.. >n 
the ground that plaintiff received the coim.I, rn 
lion money for the deed. which could not I... m 
aside unless she brought buck all she recn.il 
under it. Held, that the evidence did not es
tablish fraud, undue influence, nor pressor, n 
the execution of the deed of compromise, mid 
both appeals must fall together and -i 
missed. Fournier and Henry, JJ., di". t.ie.l, 
Clim it hoih v. Charlt bois, Cass. I tig. t2 cl. i

2. Legacy — Alienation of property be 
gueathed—Partition of proctitis

Sec Will. 2».

3. Uvrinc of landn—Severance of t< i.-.HCf— 
Evidence.

See Tf.nanth in Common. I

4. Intentate cut ate — Feme eon rt stilish 
of Fraud# Statute of Distribution* Uni- 
mom of statutes Repeal Retirai
lair—Xext of kin—Residue.

See llVNUAND AND WlFE, I

5. Action for account — Parties Trantftr 
of nharen—Substitution—Sptvifie y rfurmtnm 
—Mandate.

See Account, 4.

». Constitution of trill — Devint to rhilth'» 
and their issue—Distribution—/’</ >lirptt or 
per capita.

Sec Will, 13.

7. Partnership — Division of assets 1 rt. 
1808 V. C.—Mandate—Debtor and creditor— 
Account.

See Partnership. 7
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8. II ill—Construction of—Donation—Sub
stitution—Partition, per stirpes or per capita 
—L su fruit—Alimentary ulloirancc—Accretion 
betwirn legatee».

See Substitution, 5.

V. Construction of deed—Charge on lands.
Sec Deed, 1.

10. Opening of substitution—Legacy to sub
stitute» Partition per stirpes or per capita.

PARTNERSHIP.

1. Actions between Partners, 1 15.
2. Auenuy or Partners, 10-10.
3. Constitution or Partnership, 20-22.
4. Dissolution or Partnership, 23 33.
5. Partners and Third Parties, 34-40.

1. Actions between Partners.

1. Division of assets—i nitiation of plant 
supplied — Lien — Payment iritli partnership 
moneys. |—The hill filed by M. against \\. 
aski-d ii decree declaring him entitled to a 
credit of $40.1 NNl, value of plant, used in the 
works done by them together in partnership. 
The articles of partnership declared that the 
sto k consisted of the whole of tin* plant, 
took horses and appliances used for the works 
by M.. also quarries, steam tugs, scows, &<•„ 
the whole valued at $4U.ooo, and contained in 
mi inventory annexed for reference, signed by 
the parties, but that whereas the said plant 
and other items wen* subject to a lien to secure 
claims against M., to the extent of $24.000; 
and whereas W. paid said amount and re- 
dii'iiied said plant, &c.. and now stands the 
proprietor of the same under a deed of con 
vvyaiiee; it was agreed thill the said plant 
should continue to be the property of W.. un
til lie received out of the business and profits 
of ilie partnership a sum sufficient to reim
burse mi ill #24 .turn and interest, after which 
the whole of the stock should lieeomc the pro 
perl y of the firm, one-half to belong to M , 
mid ti e other half to W., who had a full half 
interest in tin* contract and all its profits, 
louses and liabilities. The plant had cost ori
ginally 57,000, and was valued at $40,000 
at the request of W. : it was admitted that 
the prolits were sufficient to reimburse W. the 
*-4.inio and other moneys advanced, and that 
there was still a large balance to the credit 
nf the partnership. Held. Henry and Gwynne, 
.1.1. dissenting, that the plant, furnished by 
the r.-pundents having been inventoried and 
valued in the articles of partnership at $40,- 
OUU, the respondents had thereby be 
mine creditors of the partnership for the 
$4o.<nni. I,ip as it appeared by the articles 
that the plant was subject at the time to a 
lien ni $24.000, mid that said lien had been 
paid off with partnership moneys, the re
spondents were only entitled to be credited, 
accreditors of the partnership, with $10.0tl0. 
Mug the dillerence between the sum paid by 
the I'm incrship to redeem the plant and the 
valut* ' whim it had been eo estimated. Jude 
mein nf the Court of Appeal for Ontario (7 
Ont. A tip. R. 531) varied. Worthington v. 
UsclKmild, ix.. 327.

2. Contract — Mining land — Joint specu
lation — Agreement lapsing — Hcneival op
tion. |—T. discovered a mine of pyrites in 
Newfoundland and on returning to Nova Seo 
tin proposed to A. that they should buy it 
on speculation. A agreed, and advanced 
money towards paying TVs expenses in going 
to Newfoundland to secure the title. T. made 
the second journey and obtained an agreement 
of purchase from the owner of the mine for 
a limited time, but failing to effect a sale 
within that time the agreement lapsed. It 
was renewed, two or three times. A. continu
ing to advance money for cx|ienses. Finally 
T. effected a sale of the mine at a profit and 
had the necessary transfers made for the pur
pose, keeping the matter of the sale secret 
from A. On an action by A. for his share 
of the profit under the original agreement, 
Held, atlirniing the Supreme Court (X.S.), 
that the sale related back, as lietweeu T. ami 
A., to the date of the first agreement, and A 
Could recover. Tupper v. .1 nnand, xvi., 718.

3. Joint account — 1‘urchase of debentures
— Interest in margin deposited Partner
withdrawing more than his short Iteimburse. 
ment. |— In May. 1N70. W. authorized Mid'., 
his broker, to bid for debentures, amount
ing to $220,1WH), then about in be {untied, in 
the purchase of which lie did not wish his 
name to appear ; McC. accordingly bid for 
them, and his bid of 88*S per cent, was ac
cepted. When bidding for them McC. was un
der the impression that be was doing so for 
W., although Met Vs name was put forward as 
purchaser. W. was only willing to take a 
half-interest in the debentures. In order to 
raise $210,480 to pay for them, negotiations 
look place lietweeu McC. and Different banks 
and at one time it was thought they would be 
completed with the Hank of Montreal upon 
the deposit of $10,000 by way of margin, to
gether with the debentures themselves when 
obtained, and an agreement as to their sale. 
McC. appears to have had difficulty in raising 
the one ball" of the $1.'{,<NMI. \\\, after being
written to by McC. and seeing bim on the sub
ject. gave linn a cheque for $3.2."iO with a paper 
containing the following directions : " Please
apply $3.250 out of the balance in your hands 
due to me along with cheque for $3.23o on 
Molsons Hank of this date, making in all 
$0,500, as margin on my half" of transaction 
of City of London debentures.” In return lie 
took from McC. his receipt in the terms fol
lowing : “ Received from Major Walker the
sum of $0,300, being his proportion of margin 
on $210,480, City of Lomion debentures, 
bought on joint account." At this time it was 
expected that the amount required for mar
gin would be $13,INN). It was understood 
between W. and McC. that tile latter 
was to do the best he could to obtain the 
amount necessary to secure the debentures, 
lie accordingly applied to C. to become the 
purchaser of a half-interest, informing bim 
that W. would lie interested in the other half, 
and as he did not wish his name to appear 
in the transaction, McC. requested C. to keep 
the information to himself. C. agreed to be
come purchaser of the half, leaving the ne 
gotintions for the loan to McC. Negotia
tions with the Bank of Montreal having fallen 
through, an arrangement was made with the 
Bank of Commerce by a letter signed by C. 
on his own liehalf, and by McC. iif his own 
name, but for W. The margin $10,000, was 
paid by C.. but one-half <$5,<NM>) was rcim

I imrsed to him by McC. Upon close of the
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transaction by sale of debentures there re
mained in the bank $0,000 of the margin paid. 
Met.’, having become insolvent, W. procured 
the hank to pay hiiu 05 per cent, of his bal 
ance upon the pretence that lie was interested 
to that amount because of his having McC.’s 
receipt for $0,500 above mentioned.—The Su
preme Court affirmed the judgment appealed 
from, which held that this payment by the 
bank to W. was not authorized, but W. and 
V. having been interested in the bonds jointly, 
and after re payment to t_\ of half of the $10,- 
OOO, having is-en also interested jointly in the 
amount in the hank to the credit of the mar
gin, lie was entitled to he reimbursed by \\\, 
the sum required to make up half the amount 
so remaining to credit of margju. Walker v. 
form//, Cass. Dig. (2 ed.) 6Ü6.

4. Public works — Agreement an to tenders 
— Breach of contract — fraud by partners

Sub-contract— Rejection of tenders—Dam
ages.]—Action by Kane against Wright and 
Moore for breach of contract. In 1S77, the 
Quebec Harbour Commissioners advertised 
for tenders for public works at the mouth 
of the St. Charles River. — The plain
tiffs, the defendants, and A. 1'. Macdonald, 
associated themselves as partners, as “ Moore, 
Wright & Co.," to tender, contract for and 
execute the works for common prolit, share 
and share alike. It was agreed that they 
should exert themselves to secure the contract 
for the whole of the works if possible, hut, 
if that were not possible, to secure what could 
be obtained by direct contract with the com
missioners. by sub contract with the success
ful tenderer, or in such other manner as the 
same might he obtainable, more especially the 
dredging. The plaintiff procured the necessary 
informal ion to tender for said works, by and 
in the name id" Moore, Wright & Co., exerted 
himself to promote success, and kept defend 
lints informed of progress of events connect
ed with the letting out of the work. A tender 
was made by ami in the name of Moore, Wright 
& Co., and, at request of the harbour com
missioners, a supplementary tender was like 
wise made in their name, lint seeing that the 
commissioners favoured one Peters, and was 
disposed in case lie reduced his prices to give 
him the contract, defendants, in violation of 
the agreement with plaintiff and Macdonald, 
combined with Peters to secure part of the 
works through him, and communicated to him 
the prices at which they were willing to 
dredge, which were much below the prices, 
and enabled him to lower his tender, so that 
the work was. through him, given to a linn 
composed of the defendants and Peters, under 
the name of Peters, Moore & Wright. To ef
fect this defendants withdrew the tenders of 
Modie, Wright & Co., and fraudulently se
cured the contract to Peters, Moore & Wright, 
with the understanding that defendants would 
have the performance of and profits from the 
larger portion of said works, especially the 
dredging, to the exclusion, and in prejudice of 
the rights of plaintiff and Macdonald.—After 
the defendants had so secured the greater part 
of said works they offered participation there
in and of the profits to plaintiff and Macdon
ald. which they accepted, yet defendants fail
ed and refused to fulfil their offer. Plaintiff 
had always been willing, and offered to jier 
form his part of the agreement, and was en
titled to one fourth of the advantages and pro 
fit from said contract.—The contract was for 
over $500.000. and the prospective profits were 
presently worth $100.000. whereof plaintiff

claimed $25,000.— I fefendants admitted n . 
lirst and supplementary tender with the p,:ill 
till and Macdonald, hut denied that said > 
ers were withdrawn ; averred that thej 
not successful, that no part of the work u.,. 
could be secured thereunder, and that ; i.. . 
had a right to combine with and secur 
Work through Peters ; that it was awarded 
him, and not to him and them jointly. 1 
Peters sublet the dredging and com Tote 
to them and it was nominally arranged n,.,. 
they should be joint contractors with th. • 
hour commissioners, and by agreement 
Peters they would divide and separate i 
dredging and concrete work to lie done by 
them, and this separation was effected by . ; 
tract, that they were in good faith in pm, lir 
mg the work through Peters, and were m..j r 
no obligation whatever to allow the plainer 
or Macdonald to participate; nexerlli- ••<>. 
they had offered to do so, hut the plaintiff ami 
Macdonald failed to accept within reasunnide 
time, and they were obliged to act indiqu a i 
ently for themselves.—The principal ••■•in, !, 
tion was whether or not the partnership ,•> 
limited to the tenders put in in conjunction 
with plaintiff and Macdonald.—The Superior 
Court held that the evidence so limited ill. 
partnership and that defendants had nut 
fraudulently or otherwise obtained the rejection 
vf said tenders, and dismissed Kane's a< tint.. 
The Court of Queen's Bench 11 Dor. Q l; 
1107) reversed this judgment, holding that the 
agreement was that they should he Jointly in 
teresled, not only in the profits of the vi.iin- 
work, hut in such portion ns could lie -••, un-d 
either directly or by subcontract; thaï I 
fendants in fraud of plaintiff, procured :!•• 
contract for a large proportion of the x,,,rV 
with Peters ; that defendants afterward* of 
fered a share in the contract to plaintiff and 
Macdonald, which offer was accepted. Imt 
which the defendants refused to carry out : 
and awarded the plaintiff $2.500, tin appeal 
the Supreme Court affirmed the judgiaeiii :,p 
pealed from. Taschereau, .1., dissenting • S.v 
I Legal News IS1Î ; 4 Legal News 151. W inilil 
v. Kane, Casa. Dig. (2 ed.) 51 Mi.

5. Joint speculation—Partnership w <.innr 
ship par inairis.] — W. & D. entered into a 
joint speculation in the purchase ,,i real 
estate ; each looked after his individual inter 
ests in the operations resulting from tin- m- 
juirtnership ; no power of attorney or author 
ity was given to enable one to act for the 
other, and they did not consider that any such 
authority existed by virtue of the r.i.iti.m* 
between them; nil conveyances required to 
Carry out sales were executed by each for Ins 
undivided interest. Upon the death of W. A; 
D., the business was continued by 
présentaiives on the same footing, an 
presentatives of W. subsequently sold their in
terest to T. W., who purchased on behalf of. 
and to protect, some of the legatees of W. 
without any change being made in 
tier of conducting the business. A hook keeper 
was employed to keep the hooks re-piiml for 
the various interests, with instructions to pay 
the moneys received at the office of the m 
proprietors into a hank, whence they wore 
drawn upon cheques In-aring the joint signa
tures of the parties interested, and the profits 
were divided equally between the represent» 
lives of the parties interested, some in cash, 
hut generally by cheques draxVh in a similar 
way. M. N. D., who looked after the busi
ness of the representatives of 1».. paid dili
gent attention to the interests confined to him
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and received their slum* of such profits, but J. 
C. 1$., who acted in the XV. interest, so negli 
gently looked after the business ns to enable 
tlie book keeper to embezzle moneys which rep
resented part of the share of the profits com 
ing to the representatives of XV. In an action 
brought by the representatives of W. to make 
the representatives of 1>. bear a share of such 
losses: //«■/«/, nllirming the judgment uppeal- 
ed from, that the facts did not establish a 
partnership between the parties, hut a mere 
ownership pur indivis, and that the repre
sentatives of It. were not liable to make good 
any part of the loss, having by proper vigi 
lance and prudence obtained only the share 
which belonged to them. Even if the part
nership existed, there would lie none in the 
moneys paid over to the parties after a di 
vision made. Arvhbald v. dr Link ; Raker v. 
del,Me; Muicat v. d* Lisle, xxv., 1.

(1. Judicial abandonment — Dissolution — 
Composition — Subrogation — Confusion of 
rights — Compensation — Arts. 77J and 77S 
C. C. P.|—A partner in a commercial firm 
which made a judicial abandonment was in
debted to the firm at the time of abandonment 
in a large amount overdrawn upon his per- 
tonal account. Subsequently he made and 
curried out a composition with the creditors 
of the firm and, with the approval of the court, 
the curator transferred to him, by an assign
ment in authentic form, “ all the assets and 
estate generally of the said late firm," . . . 
"us they existed at the time the said curator 
was appointed." At the same time the credit 
or> discharged both him and his partners from 
all liability in respect to the partnership. Held. 
ntiiiTiiing the decision appealed from t Q. It. 
:i «.» IV 414», that the effect of the judicial 
abandonment was to transfer to the curator 
not only the partnership estate, lint also the 
separate estate of each partner as well as tlie 
partner’s individual rights as between them
selves. Held, reversing tin1 decision appealed 
from. Strong. C.J., and Taschereau, .1., dis- 
M'lUing. that tli<‘ assignment of the estate by 
the curator and the discharge by the credit 
'U-, taken together, had the effect of releasing 
nil the partners from the firm debts, but vest
ed all the rights which had been transferred 
by the abandonment in the transferee per
sonally and could not revive the individual
rights of the partners as betw..... themselves,
mid that, in consequence, any debt owing by 
the transferee to the partnership at the time 
of the abandonment became extinguished by 
confusion. Ale Lean v. Stewart, xxv., 22».

7. Partnership — Division of assets — Art. 
Is'.is r Mandate — Debtor and creditor 
— Account.J — In the Province of Quebec, 
when there is no other arrangement between 
'in1 partners, tin- partition of tin- property of 
a minmvrcinl partnership must be made ne 
fording in the rules laid down in the Civil 
u-di- in relation to the partition of sncces- 
Hotis. in mi far as they can lie made to ap- 
l'ly. I pun the dissolution of a partnership, 
wju-re nue of the partners Inis been entrusted 
with i|i«. collection of moneys due as the 
manda lory of the others, any of his vo 
partners may bring suit against him directly 
}**r 11 an account under tin- mandate, or 
lor money had and received. Lefebvre v. 
ftib v. xxvi., 002.

& Si tiled accounts — Release — Selling 
««id.- iW'iixc* and opening accounts.']—One of 
iw'o members of a firm not possessing busi

ness capacity, the other managed ami con
trolled all the affairs, presenting at intervals 
to his partner statements ot pi-count* which 
tlie latter signed on being assured of their cor 
reclness. In 18'dl mutual releases of all 
claims and demands against each other, based 
upon statements so submitted by tlie active 
partner, were executed by each. In an action 
against the active partner to set aside these 
releases and open up tlie accounts. IL Id. that 
all it was necessary to establish was, that in 
tlie accounts as settled there were such errors 
and mistakes ns would inllict material in
justice upon tlie plaintiff if the accounts should 
lie held to be closed. 11 cut v. Hen jam in.

if. Constitutional law — 1‘owcrs of Canadi
an Parliament — Prohibit! d contract — Con
solidated Rail wag Act, ISll).\ -For tlie rea- 
n ns given by the judgment appealed from 
(Q. it. 8 Q. It. 530) tin- Supreme Court of 
l.'onada affirmed tin- judgment appealed from 
which had held, that the "Consolidated Rail
way Ad, 18711, s. I'd, s.-s. Id, was within the 
legislative jurisdiction of tin- Parliament of 
Canada which, having power to legislate on 
railway matters, could also legislate mi all in
cidents required to carry out tlie objects it 
had in view connected with and primarily in
tended to assist in carrying out such principal 
object ; that the capacity of directors was 
such an object essentially connected with the 
internal economy of a railway company; that 
a contract prohibited by statute is void it 1 
though not specially stated to be so in the 
statute, which merely provides n penalty 
against an offender, and lliut, where the pre
sident of a railway company, subject to that 
Act, entered secretly into partnership with 
contractors for tin- construction of tlie rail
way, no action could lie maintained upon tlie 
partnership contract by him against his part 
tiers. Macdonald v. Riordon, xxx., til'd.

10. Account Action pro socio -Proa dure 
-Art, Itiilti C. f'.| The judgment appealed 

from held that in an action pro soem, it was 
sufficient for tlie plaintiff' in his statement of 
claim to allege fads that would justify an in
quiry into all tin- affairs of tin- partnership 
and for tlie liquidation of tlie same without 
producing full and regular accounts of the 
partnership affairs. Held, tlint the appeal in
volved merely a question of procedure in a 
matter where tlie appellant had suffered no 
wrong and, therefore, that tlie appeal should 
lie dismissed. Higgins v. Stephens, xxxii., 
132.

11. Interest in partnership lands—Deal
ings between partner» — Laches and aegui-

Scc Stati tk ok Limitations. 2.

12. Real estate transaction - Signification 
of transfer — Condition precedent to right of 
n< lion - At i of résiliation.

See Signification, 1.

1.1. Construction of statute—JO <f- 21 Viet, 
c. Ô.J, s. 12 (Imp.)—Criminal prosecution— 
Rmbi::lemcnt of trust funds—Suspension of 
vieil remedy — Stifling prosecution—Partner-

Sec Criminal Law, 18.
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14. Accounting for money a — Error oa to 

fact — 1‘aymcnt under threat of proaeeution 
—Itatifieation — Tranauction — Art a. 1U}7, 
luyj, ii'i'i V. ('■- Action ooniieto indebit i.

See Mistake. 3.

15. Contract under aeal—Indiaetoacd prin
cipal—Partnerahip—Amendment.

See Action, 107.

I Agency or Partners,

10. Implied authority — Ituying and acll- 
ing Innd—-Stork in trade linnkcr—Pay
ment of borrowed money—Joint payera of 
cheque —■ Indoraemrnt — Aequieaccnre in 
payment — Monthly receipt» — Eatoppel.]-— 
Wiivii a partnership is «Mitered into for tin» 
purpose of buying and sidling lands, the lands 
in'ipiired in the business of sueli partnership 
are, in equity, considered as personalty, and 
may lie dealt with by one partner as freely 
as if they constituted the stock ill trade of a 
commercial partnership.—The active partner 
in such business has an implied authority to 
Iwrrow money on the si-curity of mortgages 
acquired by the sale of partnership lands.— 
An amount so borrowed was paid by a cheque 
made payable to the order of all the partners 
by name. The active partner had authority, 
by power of attorney, to sign his partners' 
names to all deeds ami conveyances necessary 
for carrying on the business, but had no ex 
press authority to indorse che«|Ucs. Held, that 
having authority to effect the loan and re
ceive the amount in cash he could Indorse his 
partners' names on the cheque, and the 
drawees had a right to assume that he did it 
for partnership purposes and were Juatified in 
paying it on such indorsement. Held, also, 
that if the payment by the drawees was not 
warranted, the drawers having, for two years 
after, received monthly statements of their ac
count with the drawees, and given receipts 
acknowledging the correctness of the same, 
they must Is* held to have acquiesced in the 
payment. Manitoba Mortgage Co. v. Hank of 
Montreal, XVÜ., t$V2.

17. IHaaolution — Settlement oJ ncrouuta 
—Prior debt of partner for firm’a bnaincaa — 
Heleuae of maker of collateral note.

Sec No. 34, infra.

18. L ac of firm name — Fraud againat part
ner a — Authority to aign notea.

See No. 31», infra.

Ilf. Agency of partner — Factor—Pledge— 
Hight of action.

See No. 43, infra.

3. Constitution of Partnership.

20. Working of mine — Intcrcnt in mine— 
igreement — Evidence.]—In a suit for a 
share of the profits of a gold mine where the 
plaintiff relied on an agreement by the de
fendant for a transfer of a portion of the 
latter's interest in such mine for valuable con
sideration, the evidence was not sufficient to 
establish a partnership between the parties in 
the working of the mine and the suit was dis 
missed.—Judgment appealed from (23 N. 8.

10? [
Hep. 5241 affirmed. (Compare 23 Can. S. « ; 
It. 153, 384). Stuart v. Mott, xiv., 734

21. Contract — Healing in land — Statu- 
of Iraudn Hritiah t alumina Mini rat l - 
—Sections 50, 51 of the Mineral Aci .,| |y» 
1 B. C.l which prohibit any |»erson den lie „■
a mineral claim who docs not hold a : 
miner's certificate, «hies not prevent a pain t 
iti u claim recovering his share of the 
cc«hIh of a sale thereof by his co-iMir' -t. 
though lie held no certificate when lie hi.. 
his action, having allowed the one he ha-1 ip 
to the time of sale to lapse.—A paitini , 
may be forimsl by a parol agreement notv 
standing it is to deal in land, tie- Slain1 
Frauds not applying to such a case. .In.la
ment ap|N>aled from (0 It. ('. Rep. 2tm. 
firmed. (Iwynne ami Sedgewiek. 4.1.. di> • 
ing. Archibald v. McScrhanie. xxix., 501.

22. Joint apeculation — Relation of pur’a
—Partucrnhip or owner» par indicia. | \\
It. entered into a joint speculation in 11>.- |. n 
chase of real estate ; each looked after In- i 
dividual interests in the operations r.--u ig 
from this co-partnership: no power of nisii
ney or authority was given to enabl.......
act for the other, and they did not cohm I. r 
that any such authority existed by virtu, 
the relations between them ; all eonvevan. .•* 
rcipiired to carry out sales were exe. ni. 1 : \ 
each for his undivided interest. I'p.m tli" 
death of W. & I»., the business was coin mue.| 
by their representatives on the same fortins, 
and the representatives of W. sub'.'i' m > 
sold their interest to T W„ who piircli.i-. d „j. 
behalf of. and to promet, some nt the le.,.-... 
of W., without any change being made m ih.
manner of conducting the busines-. X 1... k
keeper was employed to keep the Imm.U re 
quinsl for tlie various interests, with i -mi. 
lions to pay the moneys m-elved at the ..ili<. 
of the co-proprietors into a bank. when.. i>y 
were drawn u|k»u cheques Is'ariiig t joint 
signatures of the parties interested. I ibe 
profits were equally divided between in re 
présentâtives of the parties interested. - . in
cash, but generally by cheques drawn m n 
similar way. M. N. I»., who looked i r v 
business of the representatives of I', imiil 
diligent attention to the interests > n.-.| i"
him and rwelved their share of su. li i•rôtit», 
but J. C. It., who ncted in the W v • -
negligently bHiked after the business in hi
able the book-k«‘«'|s'r to emliezxle mon. \. v lm !i 
represented part of the share of I in protit» 
coming to the representatives of NX In an 
action brought by the représenta tiw i 
make the represi-ntatives of If. bear a »harr nf 
such losses :—Held, affirming the judinm nt iif> 
pealed from, that the facts did not • h d>li»li .1 
partnership lietween the parties. I> .1 mere 
ownership par indicia, and that repre
sentatives of If. were not liable to n ik-
any part of the loss, haying by pi : r vigi
lance and prudence obtained only " “hare 
which belonged to them. Kven it 11»«* part
nership existed, there would Is- none in tbe 
moneys paid over to the partie- alter n <" 
vision made. Archbald v. del.iah linker v. 
del.iile ; Mount v. dehialc, xxv., 1.

4. Dissolution of Partnership.

23. Hiaaolution — Breach of I'ditioM ~~ 
Expulsion of partner — Notin ** '"S'r 
Goodwill.]—Partnership articles for a firm
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three persons provided that if any partner 
should violate certain conditions the others 
could compel him to retire by giving three 
mouths' notice of their intention so to do. 
and a partner so retiring should forfeit his 
claim to a share of the goodwill of the busi
ness. Une of the partners having broken such 
conditions the other verbally notified him that 
he must leave the firm and to avoid publicity 
lie consented to an immediate dissolution which 
was advertised as "'a dissolution by mutual 
consent." After the dissolution the retiring 
partner made an assignment of his goodwill 
and interest in the business and the assignee 
brought an action against the remaining part
ners for its value. //»/</, reversing the judg 
ment appealed from (lf» Ont. App. It. 103). 
Fournier, .1.. dissenting, that the action of the 
defendants in advertising that the dissolution 
was "by mutual consent" did not preclude 
them from shewing that it took place in con
sequence of misconduct of the retiring part 
tier; that the forfeiture of the goodwill was 
caused by the improper conduct which led to 
the expulsion of the partner in fault and not 
by the mode in which such expulsion was ef
fected ; and, therefore, the want of notice re
quired by the articles of intention to expel 
could not be relied on as taking the retirement 
out of that provision of the articles by which 
tin- goodwill was forfeited. Held, also, that if 
it was a dissolution by one partner voluntar 
ily retiring no claim could he made by the re- 
tiring partner in respect to goodwill, as tin- 
account to be taken under the partnership ar
ticles in sueb cases does not provide therefor. 
—tivmblc, that the goodwill consisted wholly 
of the trade name of the firm. O'Keefe v. 
Curran, xvii., 51X1.

24. involution — Change of name—Acqui- 
fuc-iin hji partner*—Account Ca*t*.\ The

Slaintiff. L., alleged that he and defendants, 
IcL., II., and S., entered into partnership in 
1881. and that a written agreement was 

shortly thereafter entered into. This agreement 
recited that the parties owned timber limits 
on Shell River (Man.) in certain proportions 
ami it was agreed that they were to provide 
means for the erection of n sawmill ami for 
procuring a plant and supplies for the working 
of the mill ; a quantity of saw logs being then 
in process of being got out for the purpose of 
being sawn at the mill. (This mill was after
wards erected at Brandon (Man. i instead of at 
Shell River). They were to contribute equally 
for these purposes and to share equally in the 
profits; they were to appoint a manager who 
«as ti. nmite a requisition for money which 
earh party was to supply equally ; it was agreed 
that as soon as practicable, they should form 
themselves into u joint stock company, limited, 
lobe known as the N. W. Milling Co., limited, 
ami that in the meantime the business should 
be conducted tinder the name of the N. W. 
Milling Co. The capital was not to exceed 
$12,iNm without the consent of all parties, and 
»o one without the consent in writing of the 
"U» is should make any contract In the name 
of the company except so far as might be 
necessary for the purchase of supplies or 
transporting material. There was provision 
made for building the mill and for carrying on 
the business until the incorporation should be 
obtained.- Plaintiff alleged that McL. ami II. 
refused to carry out the agreement or to put 
»P the capital, and he prayed that the ordinary 
Partnership accounts should be taken and a 
re°e,ver appointed.—8. in his answer admitted 

n. v. D.~33

the partnership, and stated the business of 
tlie partnership was curried on by L. under 
the different names of L., McL. & Co., S & L., 
L. &. 8. and $S. & Co., and S. McL. and 11. were 
cognizant of the same during the currying on 
of the business, and from time to time recog
nized the same, and he further stated that the 
business became financially embarrassed in 
1883, and acting for himself and at the re
quest of McL. and 11., though only in Ids own 
name, he and L. consented to the appointment 
of a manager of the business and advertised in 
the ordinary way that the lirai of S. & Co., 
umler which inline ilie business was running, 
was mutually dissolved. And In- further al
leged that the incorporation of the lumpany 
was prevented by McL. and 11., and lie as
sented to the taking of the partnership ac
counts.— McL. and 11. set out the said agree
ment in full and alleged that they never en
tered into any agreement of partnership with 
L. or 8., other than the one set out. They 
charged L. with acts of misconduct, conversion 
of money to his own use. refusal in IN,si to 
give any account of the business of the part
nership during the year, and lliât In- refused to 
give any account until after the formation of 
the firm of 8. & Co. They charged about No 
veutber, 1881. L. and 8. in fraud of the part
nership ami of McL. and II., and witli the 
intent and design of depriving the said last 
mentioned defendants of their just rights 
formed a new lirm under tin- name of S. & 
Co., of which lirm they charge tin- fact to be 
that I,, and 8., and no other persons were 
members, and under the said lirm mime of 8. 
& Co., proceeded to get out, and did get out 
a large quantity of sawlogs upon the limita 
belonging to the lirm of the N. XV. Milling 
Co., and converted the same into lumber at 
the sawmill, and converted the lumber, pro
ceeds thereof, into money, which they appro
priated to their own use. McL. and II. de
nied that they ever became members of the 
lirm of 8. & Co., or ever consented to the 
operations of the lirm of 8. & Co., and also 
refused to have anything to do with it, und 
they claimed that L. uH 8. should account 
to tla-m for the values of the properties of the 
X. XV. Milling Co. used by L. mid 8. They 
denied all charges of the breach of the part
nership agreement, and said they were willing 
to perform the same until they discovered the 
extravagant conduct of L. and his reckless 
violation of the agreement. They claimed 
that L. ami 8. incurred large liabilities and 
attempted to incumber by chattel and other 
mortgages, the property of the partnership and 
asked to lx- indemnified against the same, ami 
finally after asking damages of L. and 8.. sub 
mitted to an account of the N. XX-. Milling 
Co.—At the trial XX'allbridgv. C..L, //eld, that 
McL. and II. prevented the incorporation of 
the defendants and the plaintiff under the 
name of the N. XX'. Milling Co. and were liable 
to 8. and L. for such damages ns they might 
prove to have been occasioned thereby ; that 
up to 15th December, 1881, the business car
ried on was that of the N. XXr. Milling Co., 
composed of the plaintiff and defendants; 
that subsequent to 15tli December, 1881, 
the business was that of tin- plaintiff alone; 
that the mill ami property were the pro
perty of the plaintiff and defendants; that 
the defendants never were nor was any of 
them, members or a member of the lirm 
of L., McL. & Co., or 8. & Co., or any com
bination of the name of S.. lined by the pin in - 
tiff in carrying on said business at any time 
either before or after 15th December, 1881 ;
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rv;ü

that ns between the parties, McL. and 11. and 
8. were not chargeable with the liability of S. 
& Co. or of the plaint ill arising out of the 
business carried on by the plaintiff in connec
tion with the Shell River limits or Brandon 
mill from and after 10th December. 1881 ; 
that defendants had a right to elect whether 
they would recognize or assume the business 
carried on by plaintiff or claim payment for 
the partnership properly used bv him as from 
15th December, 1881, and that they had elect
ed lu claim such payment from plaintiff from 
sani last mentioned date, and that infer *> de* 
fendants were nut partners with plaintiff from 
that date ; that any moneys which S. might 
have paid or might pay in consequence of the 
carrying on of the business since 15th Decem
ber. 1881. were a charge on the interest of 
plaintiff- and the proceeds and assets of the 
business carried on by him since the beginning 
of the partnership formed between the parties ; 
that defendants were entitled to have the 
plaintiff charged on his partnership account 
with their value of their three shares of all 
the logs and limber cut upon the partnership 
timber limits and with the net value of the 
Jogs anil lumber of the partnership cut and 
•manufactured by the N. W. Milling t'o. on 
Slid prior to 15th December, 1881, and used 
by plaintiff on and after that date, and also 
with the use of defendant's undivided interest 
in the sawmill property at Brandon; and a 
deference was directed to the master to take 
Hie accounts, defendants to have a first lien on 
rhe assets of plaintiff in «•onuection with the 
N. W. Milling Co. for the amount found due 
to them respectively ; that plaintiff should pay 
to defendants respectively their costs o! the 
Buit. such costs to Is- charged to plaintiff, and 
.credited to defendants, in taking the accounts 
a* an additional remedy for the recovery ot 
*uch costs. And further directions were re
served with liberty to apply —The cause was 
re-heard at the instance of the détendants 
McL. and II.. the plaintiff also giving notice 
of rehearing before Dubuc, Taylor, anil Kil- 
lam, .1.1., who agreed in finding that McL. and 
11. were in fault in preventing the incorpora 
lion of the partnership as found by the Chief 
Justice, hut Taylor anil Killam, .1.1., came to 
the conclusion that the business carried on 
subsequently to 15tll December, 1881, was the 
business of the plaintiff and defendant S.. in
stead of tile business of tile plaintiff alone, 
and the decree was therefore varied to work 
cut, on this basis, the liabilities as between 
plaintiff ami S. on the oik» part and McL. and 
11. on the other, and also as between the 
plaintiff and 8.—Dubuc, J., dissented, being of 
opinion that as regards L. and S.. no fraud 
whatever could be imputed to them: that if 
there had been any concealment or misrepre
sentation, it had been on the part of the de
fendants McL. and II., who by their conduct, 
ui'quiesi-ciu-e and actions misled L. and 8. mak 
lug them believe that they were willing part
ners of the business under the name of S. & 
Co., or other combination of that kind. He 
thought the decree should declare all the par
ties to the suit partners in the business tio 
matter under what name it was carried on, 
and that as McL. and II. had charged fraud 
anil had failed to prove it, and were the cause 
of the suit, they should bear the costs up to 
the conclusion of the hearing and also the costs 
of re hearing.—8. appealed to the Supreme 
Court of Canada, and L. gave notice that up
on such appeal he also would ask for a varia
tion of the decree of the court below. Held, 
per Fournier, tiwynne and Patterson, JJ.,

(Strong ami Taschereau, JJ.. dissentingi. that 
upon a consideration of the evidence as » 
whole and the inferences to be drawn there 
from the view taken by Dubuc, .!., was r 
reel, and that the original decree of 1 î*:h 
June. 18X5. should Is* varied by chaugim. it 
into an ordinary partnership decree, regarding 
the partnership as existing until dissolve'! bv 
the proceedings taken in the suit; that 
and II. should pay to appellant his costs 
appeal to the Supreme Court and that euel 
party should pay the costs incurred by him 
subsequent to the decree of llltli June, Iss:,, 
and prior to the commencement of the appeal. 
Shn Ids v. Leacock, Cass. Dig. (2 ed. ) tin 1

I The Privy Council granted leave to appeal 
in this case, but the appeal was nut prose-

25. Dissolu lion — Winding-up—l\xIni sir 
rices of one partner—Contract to pay for. I 
If the business of winding-up a partini-ii j. 
concern is apportioned between the partners 
ami each undertakes to perform the -Imre 
allotted to him, one of them cannot after 
wards claim to be paid salary or other re
muneration merely for the reason that his 
share of the work has been more laborious 
or difficult than that iierformed by hi- co
partner, in the absence of any express agree 
ment to that effect, or one to be implied irotn 
the conduct of the parties. Liggett v ll'innl 
ton, xxiv., (it 15.

21$. Uctircd partner — Continuance of firm 
name—Xotice of dissolution—Promissory note 
—Hill heads—New business.] Action nuaiust 
8. \\\, as a member of the firm of 8. \\ & 
8on, on notes by Arm In favour of plaintiff. 
Defence that defendant had retired fi.• 11 u, 
Arm long before the notes were given, and al 
though his son had carried on the business 
under the name of S W. ft Son, he had m 
interest in it ; also that at the moat he could 
only be liable in respect to the husine-s ..f a 
general country store, which was the business 
of the firm before lie withdrew, and not for 
that of buying and selling real estate and in 
vesting in securities, which his son alone Imd 
carried on and in respect of which the notes 
in question were given. The Supreme ("art 
affirmed the judgment appealed from, which 
held that public notice of dissolution of part 
net-ship between defendant and his son had not 
been given; that defendant was aware that 
his name still appeared as a member of the 
firm on the hill heads and in other wa>- that 
lie was aware of the general nature of the 
new business carried on by his son in the firm 
name, and that he was, therefore, liable on 
the notes. Wigle v. Williams, xxiv., 71!$.

27. Construction of deed—Continuance after 
expiry of term — Deceased partner Purrha*>' 
of share—Discount—Goodwill.]— A deed pro
viding for n partnership during 7 xears from 
its date provided for purchase by the surviv 
ors of the share of a deceased partner with a 
special provision that if one partner should 
die the value of his share should lie ^subject 
to a discount of 20 per cent After 7 year* 
had expired the partners continued the bu*i- 
ness by verbal agreement for an indofiftite 
period and while it so continued K. died. 
Held, varying the judgment appealed from, 
that, even if the parties had not admitted that 
tlie business was continued under the term* 
of the partnership deed, such term* would still 
govern ns there was nothing in the deed re 
pugnnnt to a partnership at will : that the sur
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viving partners had, therefore, n right to pur
chase the share of K. and to he allowed the 
deduction of ‘JO % therefrom ns the deed pro
vided ; and that in the absence of any stipula 
tion in the deed to the contrary the goodwill 
of the business and K.’s interest therein should 
be taken into account in the valuation to lie 
made for such purpose, Ilibben v. Collistcr, 
xxx., 450.

28. Death of partner—Dissolution—Surety 
bond to firm—Continuing security—.Veto firm 
—Liability of surety.

See SURETYSHIP, 1.
29. Dissolution—Formation of uric firm— 

Resulting liability—Assets of old firm.
See Trusts, 10.

30. Partner continuing business, after disso
lution — Settlement of firm debts—Blending 
old and new accounts.

See No. 58, infra.

31. Simulated dissolution—llcncfit to wife 
—Fraud on creditors.

See No. 39, infra.

32. Dissolution—Terms of — Change of re
lations—Principal and surety—Discharge of

See Mortgage, 02.

33. Insurance of members—Registered de
claration—Evidence to contradict.

See KvtliENCE, 21.

5. Partners and Third Parties.
34 Settlement of accounts—Prior debt of 

partner — Promissory note — Collateral for 
partmrship debt—Release of mafcrr.]—P. lent 
X. nn accommodation note which N. deposited 
with It. as collateral for the mortgage debt. N. 
ami H. afterwards went into partnership and 
a new mortgage on partnership property was 
given to It. for N.'s debt, the note Iteing still 
left with It. The partnership being dissolved. 
B. agreed to pay all debts of the firm, includ
ing the mortgage, and in settling the accounts 
between himself and the mortgagees, B. was 
given credit for the amount of the note which 
V- had paid to the mortgagees. P. sought to 
recover from B. the amount so paid. Held. 
reversing the judgment appealed from (15 
Out. App It. 2441. Ritchie, C.J., and Four 
nier. .1.. dissenting, that N. having authority 
to deal with the note as he pleased, and having 
given ii ns collateral security for the joint debt 
of himself and B., on such security being real
ized by the mortgagees and the amount credit
ed on the joint debt, P., the surety, could re 
cover it from either of the debtors.—Semble, 
Assuming P. not to have been liable to pay 
the note to the mortgagees and that it was a 
voluntary payment, it having been credited on 
the mortgage debt, and B. having adopted the 
payment in the settlement of the accounts be
tween him and the mortgagee, he was liable to 
«Pay it. Purdom v. Baechler, xv., ($10.

• 35. Personal loan to partner—Funds used 
h partnership—Art. ISM C. f'.]—Where a 
member of a partnership borrows money upon 
hw own credit by giving his own promissory 
note for the sum so borrowed, and afterwards

uses the proceeds of the note in the partner
ship business of his own free will without be 
ing under any obligation to. or contract with, 
the lender so to do, the partnership is not 
liable for such a loan under art. I8ii7 (*. C. 
Maguire v. Scott (7 L. V. U. 451 ) distin
guished. Judgment appealed from (M. L. 
It. 4 (J. It. 24t$> affirmed. Strong and Patter
son, JJ„ dissenting. Shaw v. Uadwell, xvii., 
357.

3(1. Fraud against partners — Use of firm 
name—Promissory note— Authority to sign— 
\ olive—Inquiry ] — K. was a mendier of the 
firm of <*. & Co. and also a member of the 
firm of K. & Co., and. in order to raise money 
for the use of K. & Co., he made a promissory 
note which lie signed with the name of the 
other firm and, indorsing it in the name of 
K. & Co., had it discounted. The officers of 
I lie liank which discounted the note knew the 
handwriting of K. with whom the bank had 
had frequent dealings. In an action against 
the makers of the note, ('. pleaded that it was 
made by K. in fraud of his partners and the 
jury found that C. & Co. had not authorized 
the making of the note, but did not answer 
questions submitted as to the knowledge of the 
bank of want of authority. Held, reversing 
the judgment appealed from ( (22 X. S. Rep. 
321 j, that the note was made by K. in fraud 
of his partners and that the bank had sufficient 
knowledge that he was using his partners' 
names for his own purposes to put them on 
inquiry as to authority. Not having made 
such inquiry the bank could not recover 
against C. Creighton v. Halifax Banking Co., 
xv ill., 144).

37. Separate business — Identity of style— 
Different partners—Dissolution of one firm— 
-Votv subsequently made—Debt of subsisting 
firm.] — Action on a promissory note for 
¥1,2450.40. Dunham carried on business in 
Montreal under the name of .1, H. Dunham & 
Co., in which the defendant Park had no in
terest. While currying on this business at 
Montreal, Dunham entered into partnership 
with Park, on 1st May, 18845, for carrying on 
similar business at Toronto under the name 
of J. K. Dunham & Co. ; partnership to In- 
dissolved on 1st August following, if notice 
given. Notice was given, the Toronto business 
being, however, still continued, for the pur 
pose of winding it up. On 12th August, while 
both firms were tints carrying on business 
separately at Montreal and Toronto respec
tively, a person named Isaacs fraudulently 
procured Dunham to make the note sued on, 
ante-dating it to the previous 29th July. 
The note was afterwards indorsed over io 
<*.. and by (i. to the plaintiff. Held, af
firming the Court of Appeal for Ontario, 
that the note was given by Dunham with re 
ference to the business carried on at Montreal, 
and came within the principle of Standard v. 
Dunham (14 Ont. R. <571, which was an ac
tion brought on another note, given under the 
same circumstances and at the same time as 
the one sued on in the present case, Danks 
v. Dunham, Cass. Dig. (2 ed.) 89.

38. Dissolution — Partner continuing busi
ness—Settlement of firm debts—(living time— 
Blended accounts — Payment.]—II. & Mc(*„ 
in partnership, became indebted to B.. plain
tiffs. for goods purchased for which they gave 
notes of the firm. They dissolved in October, 
187(1, with the knowledge and approval of B. 
who assisted in arranging the dissolution.
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Mc(l. continued the business nlotie ; It. con
tinued to deal with him : IfoG. continued to 
receive goods on credit, until lie became insol
vent, in the early part of 1880. and thereupon 
It. brought action against II. & Met!, on the 
notes given by the firm. See 111 IT. C. C. I*. 
430. IIt’ld, reversing the judgment appealed 
from <7 Out. App. It. 33i, ltitcliie, C.J.. and 
Strong, .1., dissenting, that II. was entitled to 
a verdict on the ground that by the course of 
dealings of the plaintiffs with Met», subse 
q lient ly to the dissolut ion. viz. : by plaintiffs 
blending the two accounts, and taking Mcti.'s 
pa|s*r mi account of the blended accounts, up
on which pa|mt Mc(2. from time to time made 
sufficient payments to pay any balance remain
ing due on the paper of Med. and II. which 
was in existence at the time of the dissolution, 
it must lie held, as a matter of fact as well as 
of law arising from the course of the said 
dealings, that the paner of the firm of Med. 
and 11. had been fully paid. Ilirkett v. Me 
(luire, Cass. Dig. (2 ed.l 598; 111 C. L. .1.

30. Dissolution of partnership — Married 
teaman— Item fit conferred during marriage— 
Simulation—Fraud. |— On 10th April. 1880, 
,1. S. M., a retired partner of the firm of McL. 
& It., com post'd of himself and XX’. M., his 
brother, agreed to leave bis capital, for which 
he was paid interest, in the new firm to be 
constituted of the said XX’. M. and one It., an 
employee of the former firm, and that such 
capital should rank after the creditors of the 
old firm bad been paid in full. The new firm 
was to carry on business under the same firm 
name up to 31st December. 1880. J. S. M. 
died on lNth November, 1880. His wife, sep
arate as to property, had an account in the 
books of both firms. On 10th April, 1800, an 
agreement was entered into between the new 
firm and the estate of ,1. 8. M., and his widow, 
bv which a large balance was admitted to be 
due by them to the estate and the widow. 
The new firm was dec 1; red insolvent in Janu
ary, 1801. Claims were filed by the widow 
and the estate of J. S. M. against the insol 
vents, and the Merchants lhink of Canada 
contested them on the ground, inter alia, tlmt 
they bad been creditors of the firm and con
tinued to advance to the new firm on the faith 
of the agreement of April. 1880, tlmt the 
widow’s moneys formed part of the capital of 
J. 8. M.. and that the dissolution was simu
lated.—The 8upreme Court reversed the judg 
ment appealed from I <J. it. 2 <J. 11. 431), and 
restored that of the Superior Court. Fournier 
anil King. JJ.. dissenting, and Held, that the 
dissolution of the partnership was simulated : 
that the moneys which appeared to be owing 
to the widow, after having credited her with 
lier own separate moneys, were in reality 
moneys deposited by her husband in order to 
confer upon her, during marriage, benefits 
contrary to law, and that the bank bad a 
sufficient interest to contest these claims, the 
transaction being in fraud of their rights as 
creditors. Merchants Hank of Canada v. Mc- 
Lachlan; Merchants Hank of Canada v. Mc
Laren. 2nd April, 18114 ; xxiii., 143.

40. Judgment against firm—Liahilitg of re
puted partner—Action on judgment.]—XX’here 
promissory notes are signed by a firm as 
makers, a jierson who holds himself out to the 
payees as a member of such firm, though he 
may not be so in fact, is liable as a maker.— 
In an action upon a promissory note against 
M. I. &. Co., as makers, and J. 1. as indorser,

judgment was rendered by default against the 
firm, and a verdict was found in favour of 
J. 1. as it appeared by the evidence that he 
had indorsed without consideration for the 
accommodation of the holders, and upon an 
agreement with them that be should not !.. 
held in any manner liable upon the note 
Held, in a subsequent action on the judgment 
to recover from J. 1. as a member of the firm 
who had made the note, that the verdict in t!.•• 
former suit was conclusive in his favour, the 
said agreement meaning that lie was not t-- be 
liable either as a maker or indorser. J ml.- 
meut appealed from (22 Ont. App. It. 12) at 
firmed. Isbester v. lia g. Street *l- Co., xxvi . 
79.

41. Will—Legacy—Heguest of partmrshgi 
business — Acceptance by legatee—Hight - 
legatee to un account.] — J. and 1ns brother 
carried on business in partnership for over :;u 
.wars and the brother died, his will contain 
ing the bequest : "I will and bequeath ante 
my brother ,1., all my interest in the business 
of ,1. & (To., in the said City of St. Catherines, 
together with all sums of money advanced In 
me to the said business at any time, for hi- 
own use absolutely forever, and 1 advise my 
said brother to wind up the said business with 
as little delay as possible. ‘ Held, affirming 
the judgment appealed from, that J.. on nc 
cepting the legacy was under no obligation to 
indemnify the testator’s estate against lia 
bility for the debts of the firm in case the 
assets should lie insufficient for the puri 
and did not lose his right to have the accounts 
taken in order to make the estate of the te-tn 
tor pay its share of su ii deficiency. A'-/.- rt 
son v. J unkin, xxvi., 192.

42. Insolvent firm—Assignment for bun tit 
of creditors—Composition- -Diseliargi oj i/« t>t

Itclease of debtor. \ T. and C. doing busi 
ness under the name of T. A; Co., made an a*- 
signaient for the lienelit of creditors, ami T 
then induced the Dueber Co., a creditor, to pay 
off a chattel mortgage on the stock, ami a 
composition of 25 cents on the dollar of unse
cured claims, the company to receive its own 
debt in full with interest. The assignee of T. 
& Co. then transferred all the assets to the 
Dueber Co., and the arrangement was carried 
out. the company eventually, as provided in a 
contemporaneous deed executed by tin parties 
interested, re-conveying the assets to T. tak
ing his promissory notes and a chattel mint-, 
gage as security. In an action by the com
pany against T. & Co. on the original délit 
Held, affirming the judgment appealed from 
(211 Out. App. 11. 295). that the original délit 
was extinguished and C. was released from all 
liability thereunder. Dueber Watch fV« 
Mfg. Co. v. Taggart, xxx., 373.

43. Mandate — Agency—Factor 1‘bily' 
Lien—Xoticc—Right of action—lnt< rn utimi 
- lies judicata—Arts. 17.W, 17.'fit. 17)!. /''o’
V. V, |—A partner entrusted with posse«i.m 
of goods of his firm for the purpose of sale 
may, either as partner in the business or a* 
factor for the firm, pledge them for advances 
made to him personally and the lien of the 
pledgee will remain as valid ns it the security 
bad been given by the absolute owner of di" 
goods notwithstanding notice that th" contract 
was with nil agent only. Dingwall v. J/< 
Hean, xxx., 441.

44. Names of partners—Letter heads—Pre
sumption—Representations] — The repress-
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tation of an agent that his principals are n 
lirin in a distant province, and that such linn 
is composed of A. and B., coupled with the 
evidence of receipt by the person to whom the 
representation is made of letters from one of 
the alleged members of the tirm, written on 
paper on which the nr ties of such members 
are printed, in answer to letters from such 
persons, is primd furie evidence that A. ami 
B. constitute said lirai. (See 28 X. B. llep. 
102.) McDonald v. Hilbert, xvi., 7U0.

45. Partner» dealing in land — Borrowing 
fund»- Indorsement of cliegue bg one of the 
joint pu gee»—Ext op pel.

See No. lti, ante.

hi. Retirement of partner■—Notice of dinso
lation- Continuance of business in linn name 

Liability of old partner.
Sec X'o. Liti, ante.

PARTY WALL.

1. MitayvneU — Payment of indemnity — 
Art. ÔIS 0. V.—•Common irai/. I—An owner of 
properly adjoining a wall cannot make it 
common unless lie first pays indemnity to the 
proprietor for the part lie wishes to render 
common, and halt' the value of the ground on 
which such wall is built. Joyce v. liait, I., 
321.

2. Easement -- Registration — Notice — 
'I n %pu»n i om ega nee.

See Bkuistky Laws, 23.

II. Tenant in common—'Trustee»' power».
See TitvNTS, 24.

PATENT OF CROWN LANDS.

See Crown, 77 to 108; and Title to Lands.

PATENT OF INVENTION.

1. Infringement — “ Flour Dressing Ma- 
chii" " Co-operation of constituents —
Combination of old elements — Novelty — 
Tull at Act, DTU, dô l ici. e. dti, ss. ti, 28 
(D.1 Esc in Canada — Jurisdiction of com
mission, r Judgment in rein — Res judicata 
—Uanufucture before application ■— Esc, bc- 
furc patent.]—An invention consisted of the 
combination in a machine of three parts or 
elements, A., B. and C., each of which was 
old and of which A. had been previously com
bined win, |t in one machine and B. and C. 
m another machine, hut the united action of 
which in the patented machine produced new 
and useful results. Held, reversing the judg- 
nicm npiiealcd from (7 Ont. App. R. «128), 
Strong, .[., dissenting, that the combination 
was in itself a novelty and a proper subject 

a patent of invention ; that the words in 
the tith section of the Patent Act, 1872, “ not 
being in public use or on sale for more than 
one .year previous to his application, in C’an- 
auu, are to be read as meaning “ not being 
in public use nor on sale in Canada for more 
umu oue year previous to his application

that the Minister of Agriculture, us 
Commissioner of Patents, or his De
puty, has exclusive jurisdiction over ques
tions of forfeiture under the 28th sec
tion of the Patent Act, 1872, and a defence 
on the ground that a patent has become for
feited for breach of the conditions in the said 
28th section cannot lie supported after his de 
cisiou declaring it had not been forfeited by 
reason of such breach. Smith v. (ioldie, ix., 
4(1.

I Note.—The headnotc in the report is ap
parently based to some extent upon mutter 
not referred to in the statement of the case 
nor commented upon directly in the judgment 
reported. Compare Cass. Dig (2 ed.j pp. 
«ÎOS-UOÎt and USIM1U2. |

•See So. 8, infra.

2. Validity of patent - Infringement — 
Want of novelty.] ('. obtained a patent 
for the Paragon Black Leaf Check Book, 
and in his specilicat ion claimed as his 
invention. “ in a black leaf check hook 
of double leaves, one half of which are 
bound together, while the other half fold 
in as 11 y leaves torn out : the combination of 
the black leaf bound into the hook next the 
cover and provided with tape across its ends, 
the said black leaf having the transferring 
composition on one of its sides only." A half
interest in this patent was assigned to the 
defendant, with whom C. was in partnership, 
and on the dissolution of such partnership 
said half-interest was re-assigned to C., who 
assigned the whole interest in the patent to 
plaintiffs. Prior to the said dissolution de
fendant obtained a patent for what he called 
" Butterfield's Improved Paragon Check 
Book," claiming as his invention tin* following 
improvements on check books previously in
use : a kind of tyj..... fleeting a saving of
labour; a membrane hinge and a protector ; 
and. a totalling sheet." After the dissolution 
he proceeded to manufacture check books un
der his patent, and plaintiffs brought suit for 
an injunction, claiming that their patent was 
infringed. The Chancellor decreed the relief 
prayed for, and the Court of Appeal reversed 
this decision, holding that the plaintiff's pa
tent was void for want of novelty. Held, re 
versing the judgment appealed from (11 Ont. 
App. It. 1451, that the patent under which 
the plaintiff’s claimed was a valid liaient, and 
as there was no doubt I hat it was infringed 
by the manufacture and sale of defendant’s 
books, the judgment of the Chancellor should 
be restored, drip Printing and Publishing Co. 
v. Butterfield, xi., 201.

3. Infringement — New invention — G'om- 
bination — Parts not patentable — New result

W ant of novelty. | In a suit by H. 
for infringement of his patent for a baker’s 
oven, his claim of invention was : 1. A lire 
pot, or furnace, placed within a baker's oven, 
below the sole thereof, and provided with a 
door situated above the grate. 2. A lire pot. 
or furnace, placed within a baker’s oven, pro
vided with a door above the level of the sole 
of the oven, and connected with the said fur
nace by an inclined guide. 3. In a baker’s 
oven, a flue leading from below the grate to 
the main flue. 4. A baker’s oven provided 
with a cirvular tilting grate, situated below the 
sole of the oven, and provided with a door. 
5. In a baker’s oven, a cinder grate placed 
beneath the lire grate, in combination with a 
flue lending from below the grate to the main 
flue. In the specifications the patentee said:
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“ What I claim ns my invention is—In com 
bination with a baker's oven a furnuce set 
within the oven, but below the sole.” Held, 
nHirming the judgment appealed from (10Ont. 
App. It. 440). Strong, .1., dissenting, that the 
combination being a mere aggregation of parts 
not in themselves patentable and producing no 
new result due to the combination itself, was 
no invention, and consequently could not form 
the subject of a patent. Hunter v. Carriek, 
xi,. aou.

See No. 8, infra.

4. Sale of imtcnt rights—Specific perform
ance — Agreement partly executed and 
partlg executory — 82 tl- d.f I ict. c. Il, s. 17 
(Patent ,1c/) — Consolidation of suits — 
Mortgage suit.|—On 1st June, 1877, Vowel I. 
the owner of a patent for an improved 
pump which had only almut a month 
to run, but was renewable for two further 
terms of live years each, agreed to sell 
to Park his pump patent for five counties, and 
by deed of same dale granted, sold and set 
over to Peek " all the right, title, interest 
which I have in the said invention as secured 
by me by said letters patent for, to and in 
the said limits of the counties of," &e. The 
habendum was "to the full end of the term 
for which the letters patent are granted ; con
sideration JH.ôoo, of which * 1,000 paid, mort 
gages given on land and chattels for the resi
due. The patent expired 10th July. 1877, and 
Powell renewed it in his own name for the 
further term of five years. Peek having made 
default in 1878, Powell filed his bill for Un
balance <»f purchase money, or sale of tin- 
land. About the same time Peck brought a 
suit for specific performance of the agreement 
for sale of the patent right for the full period 
to which Powell was entitled to renew under 
the patent laws. The causes were heard to
gether in the Court of Chancery and in the 
Court of Appeal and there was but one judg
ment < 2ti <Sr. 322 : 8 Ont Apt». It. 408). 
Held, in the suit Peck v. Powell, reversing 
tlte judgment appealed from, that under the 
agreement and assignment plaintiffs were en 
titled to the extension as well as the current 
term. And. in the suit Powell v. Peck, af
firming the Court of Appeal, that Powell was 
entitled to a decree for the redemption or 
foreclosure of the mortgaged premises with 
costs—Per Strong, J., according to the prill 
ciples upon which a court of equity acts in 
carrying into execution by its decree such con
tracts and agreements as are properly the sub 
jevts of its jurisdiction, the court will always 
execute i In- whole or such parts of the agree
ment as remain executory, hut if the parties 
have thought fit. before the institution of tin- 
suit. to carry out any of the terms of the 
contract, such executed portions will not be 
disturbed. -Per Henry and (»wynne, JJ.. that 
the decrees in the Court of Chancery should 
be consolidated and the decree for sale in de 
fault of payment in the suit of Powell v. 
Peck, delayed until Powell had assigned the 
renewal term. Peek v. Powell ; Powell v. 
Peck, xi., 494. ,

5. Infringement — Mechanical equivalent— 
Want of novelty—Element of invention—Sub
stituted material—Principle void of invention. \ 
—In a suit for infringement, the alleged in
vention was the substitution in the manufac
ture of corsets of coiled wire springs, arranged 
in groups and in continuous lengths, for india- 
rubber springs previously so used. The ad 
vantage claimed by the substitution was that

the metal was more durable, and was free 
from the inconvenience arising from the use 
of india-rubber caused by the lient from tin 
wearer's body. Held, affirming the judgment 
appealed from (12 Out, App. It. 738), Four 
nier and Henry, JJ., dissenting, that this was 
merely the substitution of one well known inn 
terial, metal, for another equally well known 
material, india-rubber, to produce the same re
sult on the same principle in a more agree 
able and useful manner, or a mere mechanical 
equivalent for the use of india-rubber, and it 
was, consequently, void of invention and nut 
the subject of a patent. Itall v. Crompton 
Corset Co., xiii., 4(19.

<5. Old elements — ll’oaf of novelty—Com 
hination — Colourable imitation—Huhscqu- * t 
patent — Setting aside patent — Scire facio< 
—Infringement—Measure of damages. | In 
1*77. I,, obtained a patent of invention l< r 
new and useful improvements in candle tank 
ing apparatus. In 1879, C. obtained a pat
ent for a machine to make candles. L. claim 
ed that C.’s patent was a fraudulent imita 
Mon of bis patent, and prayed that C. be con
demned to pay him $13,200 for profits r< ii 
ized by ('. in making and selling candles with 
his patented machine, and also $10,000 <\ 
emplary damages. C. contended his patent 
was valid as a combination patent of old • , 
meats ; that there could Ik* no action for in 
fringement of L.’s patent until C.’s patent 
was repenk-d by seire facias; and also that 
L.'a patent was not a new invention. At tin- 
trial there was evidence that there wereother 
machines known and in use for make . 
candles, but there was no evidence as tu ih«- 
cost of making candles with such .macl.n-s. 
or what would have been a fair royalty to 
pay L. for the use of his patent. And it was 
proved also that L.'s trade had been Inerens 
ing. The Superior Court found that i'.'s 
patent was a fraudulent imitation of I. - 
tent, granted an injunction and condemned t'. 
to pay L. $t M NI damages for the profits lie Imd 
made on selling candles made by the patented 
machine. This judgment was affirmed hy the 
Court of Queen’s Bench. II > hi. affirm in.' t lie 
judgment appealed from (."> Legal News 1121. 
Henry, J., dissenting, that C.’s machine was 
a mere colourable imitation of L.'s. based up
on the same principles, composed of the un»' 
elements, differing from it only in the arrange 
ment of those elements, and producing i o re
sults materially different : therefore l. 's pa
tent had been infringed, and there was no ne 
cessity in order to recover damages for in
fringement that C.’s patent should first !"■ set 
aside by seire. facias. Held, also, reversing 
the judgment appealed from, that in this case 
the profits made by the defendants was m-t a 
proper measure of damages; that the evidence 
furnished no means of accurately estimating 
the damages, but substantial justice would be 
done by awarding $10(1. Collette v. I.nsnier, 
xiii., 003.

7. Patentable device—Carriage tops t'um- 
bination of elements—Previous use \ -.> < //.«.] 
—I). obtained a patent for an improvement in 
the construction of carriages by the combina
tion of a folding sectional roof joined in the 
carriage posts in such a way and in such an 
arrangement of sections of the root and of 
the carriage posts that the whole carriage top 
could be made entirely in sections oi wood 
or oilier rigid materials with glass sashes 
all round, so that the carriage could bç 
opened in the centre into two principal
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parts and at once converted into an open 
uncovered carriage. In an action for in
fringement, Held, reversing the judgment ap
pealed from(18 It. L. 250» and restoring the 
judgment of the Superior t’onrt. Ritchie. C.J., 
and tiwynne. .1.. dissenting, that the combina 
tlon was not previously in use and was a 
patentable invention. Danscreau v. Iteltemare, 
ivi., 180.

8. Combination — Old elements — Nctc 
aul useful results — /Venons use.]—In an 
application for patent the object of the inven
tion was stated to he the connection of a 
spring tooth with the drag-bar of a seeding 
machine and the invention claimed was “ in 
a seeding machine, in which independent drag- 
bars are used, a curved spring tooth, detach
ably connected to tlie drag-bar in combination 
with a locking device arranged to lock the 
bead block to which the spring tooth is at 
Inched, substantially as and for the- purpose 
specified." In the action for infringement of 
tin- patent, it was admitted that all the ele 
meets were old but it was claimed that the 
substitution of a curved spring tooth for a 
rigid tooth was a new and useful combination 
and patentable as such. Held, affirming the 
decision appealed from, tiwynne, .1.. dissent
ing. that the alleged invention being the mere 
insertion of one known article in place of an
other known article was not patentable. Smith 
v. (i id die lit Cnn. S. (\ It. 4(1 *. and Him hr v. 
Varriek til Can. S. C. It. ."001, referred to. 
H amer v. Coulthard. xxii., 178.

See you. 1 and 3, ante.

0. /’«ten/ of invention — Similar devin• — 
Precious w*e Same remit Novell y—In
fringement.]—('. Ai Co, were assignees of a 
patent for a check hook used by shopkee|iers 
in making out duplicate accounts of sales. 
The alleged invention consisted of double 
leaves, half being hound together and the 
other half folded in as tty leaves, with a car
bonized leaf bound in next t ie cover and pro
vided with a tape across the end. What was 
claimed as new in this invent.on was the de
vice. by means of the tape, for turning over 
the carbonized leaf without soiling the fingers 
or causing it to curl up. II. made and sold 
a similar check hook with a like levice, hut 
instead of the ta|s* the end of the « irbonized 
leaf, for about half an inch, was left without 
carbon and the leaf was turned over by mentis 
of ibis margin. In an action by C. A- Co. 
against II. for infringement of fheir paient. 
Held., affirming the decision appealed from 
(3 11 x. C. R. .'151 ), that the evidence at Me 
trial shewed the device for turning over tin* 
blank leaf without soiling the fingers to have 
been used before the patent of C. & Co. was 
i**u«l, and it was therefore not new; that 
the only novelty in the said patent was in 
the use of the tape, and that using the margin 
of the paper instead of the tape was not an 
infringement. Carter it- Co. v. Hamilton.

Id. Canadian patent — Expiration of for- 
ri<ln patent — Count met ion of statute — It.
g- V. r. til. 8—55 d M Viet. e. 2*. ». /.] — 
the Kxi hequer Court declared a patent good, 
valid and subsisting and that it had been in
fringed by defendants and held that, the ex
pression •• any foreign patent ” occurring in 
the concluding clause of s. 8 of the *' Valent 
Art,’ must he limited to foreign patents in 
existence when the Canadian patent was 
granted. The Supreme Court affirmed the

| judgment appealed from (0 Kx. C. R. ft." I, 
and dismissed the appeal with costs. Dreaehel 
v. liter I neundexeent Light Mfg. Co., xxviii., 
(108.

See amendment to Valent Act passed in
100.1.

11. Contract—Sale of patent — Future im
provement* Transferee taking bmefit — Varia
tion from caveat. |- By contract under seal M. 
agreed to sell to IV and S. the patent for an 
meiyleiie gas machine for which lie had ap
plied and a caveat had been tiled, and also all 
improvements and patents for sm li machine 
that In* might thereafter make, and covenant
ed that In* would procure patents in Canada 
and the I'nilcd States and assign tin* same to 
It. and S. The latter received an assignment 
of tin* Canadian patent mid paid a portion of 
the purchase, but when the American patent 
was issued it was found to contain a varia
tion from tin* description of the machine in 
tin* caveat, and they refused to pay tin* bal
ance, and in an action by M. to recover the 
same, they demanded by counterclaim a re
turn of wlmt had been paid <>n account. Held, 
reversing tin* judgment appealed from, that 
tin* agreement was not satisfied by an assign
ment of any patent that M. might afterwards 
obtain; that in* was bound to obtain and as
sign a patent for the machine desi-rihed in 1 lie 
caveat referred to in the agreement : and that 
as the evidence shewed the variation there
from in iIn* American patent to Is* most ma
terial. and to deprive lia* purchasers of a fea
ture in the machine which they deemed essen
tial. M. was not entitled to recover. Held. 
further, tiwynne, .1.. dissenting, that as B. 
and S. accepted tin* Canadian patent and paid 
a portion of the purchase money hi considér
ât ton thereof and as they took the benefit of 
it, worked it for their own profit and sold 
rights under it, they were not entitled to re
cover hack tin* money so paid as money hud 
and received by M. to their use. Hingham v. 
Me.Hunan, xxx., 151».

12. Option as to priori!g — Expiration of 
foreign patent — Conntruction of statute —* 
H. S. C. v. til. h. H—Ô5 «I Mi Viet. c. 2). *. /.I 
—Under s. 8 of the " Valent Act ” ns amend
ed by A: 50 Vi. t v. 24, s. 1 HU. it is 
only in tin* ease of tin* applicant exercising 
the option of obtaining u foreign patent be
fore the issue of a Canadian patent for his 
invention that tin* Canadian patent will ex 
pire by reason of the expiration of a foreign 
patent in existence at I lie time the Canadian 
patent is granted.—Where several applica
tions are made in different countries upon the 
same day. the applicant cannot be said to 
nave exercised an election to obtain any one 
patent Is*fore obtaining another. Judgment 
appealed from (0 Kx. C. R. 3571 reversed. 
O encrai Engineering Co. v. Dominion Cotton 
Mills Co., xxxi., 75.

Reversed on ap|ieal by the Vrivy Council. 
See 1111021 A. C. 570.

See also the amendment to the Valent Act 
by statute of 1908.

13. Datent of invention — Combination of 
known device* •— Novelty — New result—In
fringement. |—Action for damages and in
junction for violation of patent of invention 
for soldering oval cans by causing them to re
volve with regularity and to he evenly dipped 
in a bed of solder. The defence was that
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defendant was making use of another putent 1 
with the Consent and license of the patentee 
and that the machine so used possessed ad 
vantages superior to the plaintiff’s patent. 
The Supreme Court affirmed the judgment ap
pealed from (7 B .C. ltep. 11)7 ) which grunt
ed the injunction and condemned defendant 
for nominal damages. federation It mud 
Salmon Canning Co. v. Short, xxxi., 378.

14. Subject of patent — Known proper- 
tie» — Aew purpose — Cleaning pickled euys 
—Novelty — Patentable invention.]—The 
Supreme Court affirmed the judgment appeal
ed from (7 Ex. C. U. 11)8) which held, (If 
that the application of well known things to 
a new analogous use is not pro|ieriy the sub
ject of a patent, and (2i that, where a solu 
lion of hydro-chloric acid was employed to re
move carbonate deposits on pickled eggs and 
from the known properties of the acid and its 
use for analogous purposes this could he ac 
complishcd, the purpose being new and de
fendants the first to discover and use the pro
cess safely and with advantage in the pre 
serration and marketing of eggs, that as there 
was nothing in the mode of employing the 
solution requiring the exercise of inventive 
faculties, there was no invention, and that a 
patent for the process could not be sustained.. 
Wilton v. Meld rum, 7th October, 11HR2.

15. Expiry of patent of invention—Manu
facture Extension of time — Acting of
ficer.]- A patent of invention expires in two 
years from its date or at the expiration of a 
lawful extension thereof if the inventor has 
not commenced and continuously carried on 
its construction or manufacture in Canada so 
that any person desiring to use it could oh 
tain it or cause it to In* made.—A patent is 
not kept alive after the two years have ex
pired by the fact that the patentee was al
ways ready to furnish the article or license 
the use of it to any |s*rson desiring to use it 
if la* has not commenced to manufacture in 
Canada. Harter v. Smith (2 Ex. C. K. 455) 
overruled on this point.—The power of ex 
tension beyond the two years given to the 
Commissioner of Patents or his deputy can 
only be exercised once.—Qua’re, Can it In* ex
ercised by an acting deputy commissioner? 
Power v. Griffin, xxxiii., 31).

See amendment to Patent Act by statute of 
1808.

It*. Patent of invention — Transfer of in
terest — Promissory note given for considera
tion—Hills of Exchange Act, 5.1 Viet. c. .1.1, 
s. HO, s.-s. .J.|—A promissory note given for 
the purchase of an interest in a patent of in
vention was held to be void under the Bills of 
Exchange Act because the words “ given for a 
patent right " were not written across its face. 
Craig v. Samuel, xxiv., 378.

Anii see Bills and Notes, 40.

17. Patent of invention — Manufacture and 
tale under—Failure of patent—Guarantee.—

See Guarantee, 2.

18. Statute, construction of — Patent of 
invention — Expiration of foreign patent — 
“ The Patent Act," U. S. C. c. til, ». 8—55 
<f 50 Viet. e. 24, ». 1.

Sec Statute, tit).

11). Appeal — Jurisdiction — Amount in 
controversy — Affidavits — Conflicting as to 
amount — The Exchequer Court Acts—5» d 
51 Viet. c. Hi, ss. 51-53 (/).)—54 it 55 Viet, 
c. 2(i, s. 8—The Patent Act—It. S. C. c. til. 
». 36.

See Appeal, 71).

PATERNITY.
See Alimentary Allowance.

PAWNING.
Sec Pledge.

PAYMENT.
1. Debtor and creditor — Payment In/ 

debtor —- Appropriation Preference l{, 
S. f>. ( 1887 1 c. Id). I—A trader carrying on 
business in two establishments mortgaged Imth 
stocks in trade to B. as security for indorse
ments on a composition with his creditors, 
and for advances in cash and goods to a lived 
amount. The composition notes were made 
and indorsed by li. who made advances to an 
amount considerably over that stated in the 
mortgage. A few months afterwards the mort
gagor was in default for tlie advances and a 
portion of overdue notes, and there were some 
notes not matured, and B. consented to the sale 
of one of the mortgaged stocks, taking the 
purchaser’s notes in payment, applying the 
amount generally in payment of his overdue 
debt, part of which was unsecured. A I - w 
days after B. seized the other stock of goods 
covered by his mortgage, and about the same 
time the sheriff seized them under execution, 
■md shortly alter the mortgagor assigned for 
benefit 01 creditors. An Interpleader i> 
sue between B. and the execution creditor 
resulted in favour of B-, who received, out of 
the proceeds of the sale of the goods under 
an order of the court, the balance remaining 
due mi bis mortgage. See Uorsfall v. /•’
(21 Ont. A 11p. It. titi3>. The assignee of the 
mortgagor then brought an action against It. 
to recover the amount representing the me-• 
cured part of his debt, which was paid by tin- 
purchase of the first stock, which payment 
was alleged to In* a preference to B. over the 
other creditors. //«/«/, affirming the decision 
of the Court of Appeal, that there was uo 
preference to B. within It. S. O. IIW1 v. 
124, s. 2; that his position was the same as 
if his whole debt secured and unsecured had 
been overdue, and there had been one sale of 
both stocks of goods, realizing an amount 
equal to such debt, in which case In- could 
have appropriated a portion of the proceeds tu 
the payment of his secured debt, and would 
have had the benefit of the law of set-off us 
to the unsecured debt, under s. 2.". of the 
Act ; and that the only remedy of tie- mort
gagor or his assignee was by redemption lie- 
lore the sale, which would have deprived n. 
of the benefit of such set-off. Stephens v. 
Hoisseau, xxvi., 437.

2. Debtor and creditor — Appropriation of 
payments — Error in appropriation -4r{**
I Hitt, I Itil C. C. I—A hank borrowed from the 
Dominion Government two sums of $100,UW
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each, giving deixwit receipts respectively num
bered 323 and 329. Having asked for a fur 
then loan of a like amount it was refused, but 
afterwards the loan was made on the guar
antee of O.. one of the directors of the 
hank, who became personally responsible for 
re-payment, and the receipt for such last loan, 
ii|»on the guarantee, was numbered 240. The 
Government having demanded payment of 
$50,000 on account, that sum was transferred 
in the hank liooks to the general account of the 
(iovernment. and a letter from the president to 
the Finance Department stating that this had 
lieen done, enclosed another receipt numbered 
358 for $50,000 on special deposit, and con 
eluded: '* 1‘least- return deposit receipt No. 
323—$100,000 now in your possession." Sub
sequently $5o,ooo more was paid and a return 
of receipt No. 358 requested. The hank hav
ing failed the Government took proceedings 
against (>., on his guarantee for the last loan 
made to recover the balance after crediting 
said payments and dividends received. The 
defence to these proceedings was that it had 
been agreed between the hank and (>. that any 
payment s' made on account of the borrowed 
money should he first applied to tin- guarantee 
loan ami that the president had instructed the 
accountant so to apply the two sums of $50, 
UtNl paid, hut he had omitted to do so. The 
trial judge gave effect to this objection and 
dismissed the information of the Crown.— 
H>hi, reversing the judgment appealed from 
Vi Kx. <'. 1C. 21), Taschereau and Girouard, 
J.I., dissenting, that as the evidence shewed 
that the president knew what the accountant 
lutil done and did not repudiate it, and as the 
act was for the henelit of the hank, the latter 
was hound by it : that the act of the Govern
ment in immefliately reluming the specific de
posit receipts when the payments were made 
was a sufficient act of appropriation by the 
creditor within art. 1100 C. no appropria
tion at all having lieen made by the debtor on 
the hypothesis of error: and if this were not 
so the hank could not now annul the imputa 
lion made by the accountant unless the Gov- 
muiieni could be restored to the position it 
would have been in if no imputation at all
had .....a made, which waa impossible, as the
Government would then have had an option 
which could not now lie exercised. The 
(Juan v. Ogilvie, xxix., 25)9.

3. Money paid—Voluntary payment—Insol
vency of ih blur — Action by assignee — 
Status.| s.. a trader, in August. 185)9, pro
cured the consent in writing of his creditors 
to payment of his debts then due and matur
ing by notes at different dates extending to
the following March. V., one of the creditors 
insisted on more prompt payment of part of 
his claims and took from S. notes aggregating 
in amount $708, all payable in September, 
which S. agreed in writing to pay at maturity, 
and did pay. In November, 185)9, 8. assigned 
for hcaviii of his creditors when the arrange- 
ii"‘in w«eu him and V. first became known 
ami the assignee and other creditors brought 
an action to recover the said sum of $708 from 
’• »s part of the insolvent estate. Held, af 
urmiiig the judgment of the Court of Appeal 
jo Ont. L. H. 5), and that at the trial (32 O. 
“• 3101, that 8. having paid the notes volun
tarily without oppression or coercion could 
•an himself have recovered hack the amount 
and his assignee was in no better position, 
"du. r Taschereau, J. As anything re
covered h.v the assignee would be for the bene 
hi of his co-plaintiffs only who would thus re

ceive what would have been an unjust pre 
ference if stipulated for by the agreement for 
extension the plaintiffs had no locus standi in 
can'd. Langley v. Van Allen, xxxii., 174.

4. Mining n quint ions — Dominion Lands 
Act—Payment of royalties—Voluntary pay
ment.] — Where mining regulations provided 
that failure to pay royalties would forfeit the 
claim, and a notice to that effect was posted 
on the claim and served on the licensee, pay
ment by the latter under protest was not a 
voluntary payment. The Ixiny v. t'hapuelle; 
The King v. Carmack; 'The King v. Tweed 
tt Wooy, xxxii., 580.

5. Appropriation—Settlement of accounts— 
Omission of overdue note.

See Limitation or Actions, 2.

tl. Duress—Illegal lax—Protest — Payment 
to avoid execution Subsequent proceedings to 
quash—Estoppel—Waiver.

. See Assessment and Taxes, 8.

7. Purchase of land -Mote given to agent— 
Sale under powers--Diving credit—Power of

See Principal and Agent, 6.

8. Partnership debts—Dissolution of firm — 
Dealings with partner continuing business— 
Settlement of ohl liabilities—Appropriation of 
payments.

Sec Partnership, 38.

9. Sale of timber limits—Hon us on transfer 
—Statement of account — Payment to Com
mission! r of Crown Lonils.

Sec Sale. 75.

10. Appropriation of payments—Imputation 
of payment—Reference to take account.

Seo Principal and Surety, 2.

11. Suretyship — Continuing security—Im
putation of payments—Reference to take ac-

Scc Principal and Surety, 2.

12. Appropriation in proportionate ratio— 
Vendor unit purchaser—Agreement for sale of 
land — Assignment - - Terms of agreement 
(living time -- Depriving surety of rights— 
Secret dealings -Rilease of lands—Arrears of 
interest—Novation—Discharge of surety.

See Principal and Surety, 4.

13. Debtor and creditor—Security for debt 
—Security realized by creditor — Appropria
tion of proceeds—Res Judicata.

See Banks and Banking, IS).

14. Mines and minerals — Lease of mining 
areas—Rental agreement R. S. A. S. (User.) 
c. 7—Jd Viet. v. HJ (X.S.)

See Lease, 19.

15. Sale—Donation in form of—Mortal ill
ness of donor Anility—Dation en paiement 
—Arts. 7G2. 98!) C. C.

See Sale. 80.
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1(5. Action—Condictio indebiti— Repetition 

de l'indu—K v iden ce—Fie I i t io i/m chu ni s—.1/ is- 
representation—Un un probandi—Railway *u6- 
sidies — Insolvent company — Rayaient of 
daims by the Crown — Transfer by payee— 
Art. lOUtJ C. C.—54 Viet. c. M (Que. I 

Rec Action, 14.

17. Municipal corporation—Railways—Tax
ation — By-laws — Construction of statute— 
Voluntary payment — Action en répétition— 
29 Viet. c. .57, *. dl {Can.)—29 tl- JO Viet. c. 
57 (Can.)

See ASSESSMENT AND TAXES, 14.

18. Contract—Lex loci—Lex fori—Fire in- 
suranee — Principal and agent Payment of 
premium — Interim receipt — Repudiation of 
acts of sub-agent.

Rev Insurance, Fire, 1.

19. Joint stock company — Payment for 
shares—Equivalent for cash—Written agree
ment— Winding up.

Rcc Company Law, 45.

20. Life insurance■—Condition of policy— 
Payment of first premium—Delivery of policy 
—Art. I2SS C. C.

Bee. Insurance, Like. .'12.

21. Customs duties—Lex fori—Lex loci—
Interest on duties improperly levied—Mistake 
of law — Repetition — Presumption of good 
’ ' * ». III ',9 c. c.Arts.

Rev Customs Duties, 5.

22. Debtor and creditor—Accord and satis
faction—Mistake—Principal and agent.

See Mistake, 7.

PENALTY.

Statutory prohibition — Penal statute— 
Wholesale purchase — Guarantee — Validity 
of contract—Forfeiture — Suva Scotia Liquor 
License Act—Practice.

See Statute, 37.

PENSION ALIMENTAIRE.

See Alimentary Allowance.

PENSION DE RETRAITE.

Commutation—Transfer or Cession—R. S. 
Q. arts, tnti to 091.]—D. n retired employee 
of the Government of Quebec in receipt of n 
pension under nrts. 676, (577 H. S. Q.. sur
rendered his pension for n lump sum. nnd sub
sequently he nnd his wife brought notion to 
hnve it revived nnd the surrender cancelled. 
By nrt. (590 It. S. Q„ pensions nre not trnns 
fernble nor subject to seizure, nnd by nrt". (583, 
the wife of D. on his death, would hnve been 
entitled to nn allowance equal to one-half of 
his pension.—Held, reversing the decision ap
pealed from (Q. It. 4 S. C. 42(5), Strong. C.T., 
and Sedgewiek, ,!., dissenting, that I). after 
his retirement was not a permanent official of 
the Government of Quebec, and the transac
tion was not therefore, a resignation by him

of office and a return by the Government, un 
der art. (588 It. S. Q , of the amount contri
buted by him to the pension fund, that the 
policy of the legislation in arts. I58Ô, ti'.MI It. S. 
Q. is to make the right of a retired official to 
his pension inalienable even to the Govern
ment ; that D.’s wife had a vested interest 
jointly with him during his life in the |iension 
and could maintain proceedings to conserve it ; 
and therefore that the surrender of the pen 
sion should be cancelled. Dionne v. The 
tjueen, xxiv., 451.

Anu sec Civil Service.

PEREMPTION DTNSTANCE.

Abatemint of action—Retrospective legisla
tion I rts. I and 219 C. P. Q, Art. )■'>', < 
C. P. | -When the period of peremption com
menced after the promulgation of the new 
Code of Procedure of the Province of Quebec 
the exceptions declared by the fourth para
graph of its first article do not prevent Urn 
lieremption of a suit pending at the tine- it 
came into force under the limitation provided 
by art. 279. Cooke v. Millar (3 It. L. -44U, ; 
4 It. L. 24U) referred to. Seliwob v. Town <>l 
Farnham, xxxi., 471.

PERILS OF THE SEAS.

See Insurance, Marine.

PERJURY.

Criminal law — Judicial proceeding - l>e 
facto tribunal - Misleading justice .lurisdie 
tion—Construction of statute—R. S. (J. arte 
55.5/. ôôtil — Criminal Code. s. I | The 
hearing of a charge by a magistrate assuming 
to act as a Justice of the Peace having 
authority to hear it, is a judicial proceeding 
within the meaning of s. 145 of the Criminal 
Code and a person swearing falsely upon such 
hearing may he properly convicted of perjury, 
notwithstanding that the magistrate Imd no 
jurisdiction over the subject matter of the 
complaint. Judgment appealed from (Q. It. 
11 K. 15. 477 l affirmed, the Chief Justiv ■ and 
Mills, .1., dissenting. Drew v. The King, 
xxxiii., 228.

Anu tec Criminal Law.

PETITION OF RIGHT.

1. Appeal—Expiration of time limit For 
feiture—Waiver—Arts. 1020. 1209. 122» C 
P. Q.]—Art. 1220 C. P. Q. applies to appeals 
in cases of |K‘tition of right in the Province 
of Quebec. Lord v. The (Juccn, xxxi., KS5.

2. Agreement for continuous possession of 
Government railway—Breach of assertion v 
supposed rights—Joint misfeasance Uulsr- 
tion of damages—,17 Viet. c. Hi (D )

See Tort, 1.

3. Nutt against Crown — 46 Viet. r. 27 
(Que. l—Appeal to Supreme Court of Canada.

See Appeal, 384.
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4. Remedy against Crown—Title to land — 
Re-vesting of lu nit a not use for canal purposes 
- Statute of Limitations—edition of flight 
Act.

See Rideau Canal Lands, 2.

5. Contract for public work — Extras— 
Final certificate—Pleading.

See Contract, 01.

ti. Railway subsidy — Application—Discré
tion of Crown—Trust.

See Constitutional Law, 55.

7. Constitutional law—Powers of executive 
councillors—“ Letter of credit "—Obligations 
binding on prorineial legislatures — ilovcrn- 
ment expenditures — Segotiable instrument— 
"/tills of Exchange Act." ISUO—“ The Bank 
Act." R. S. C. c. Idt).

See Constitutional Law, 20.

8. ti. .V. A. Act. ISO!, s. Ill—Deferred lia
bility of l‘rovinci' of Canada, ti l id. e. HO 
(Cun.)—Arbitration and award - - Condition 
precedent—Remedial process.

See Statute, 154.

PETITORY ACTION.
See Action—Title to Land.

PHARMACY.
1. Quebec Pharmacy Act. Jj8 Viet. e. 80, ». 8 

—Partnership.)—18 Viet. c. 80, s. 8 (Que.), 
which provides that all persons who, during 
five years before the coming into force of the 
Act, were practising as chemists and druggists 
in partnership with any other person so prac
tising. are entitled to he registered as licenti
ates of pharmacy, applies to a person who had. 
during more than live years before the coining 
into force of the Ad. practised as chemist and 
druggist in partnership with his brother and 
in his brother's name, and that lie was entitled 
under that section to lie registered as licentiate 
"f n pharmacy. Judgment appealed from (M. 
b. It. 2 <j. It. 302) affirmed. //Association 
I'harinueeutigue de la Province de Quebec v. 
Brunet, xlv.. 738.

2. I //licensed sale of drugs—Second offence 
—"Quebec Pharmacy Act”—Suit for joint 
penalties.

See Statute, 30.

PHOSPHATE.
Condition of marine policy — Overloading 

Kith " stone or ores."
Sec Insurance, Marine. 15.

And see Boundary—Mines and Minerals— 
Title to Lands.

PLANS.
1. Reference i« deed — Re-subdivision— 

ionises and distances—Computed area—Evi
dence of boundaries.
See Bockdabt, 1. 3. 6. 7—SvnvEY, 2-Title 

to Lands, 87. 101. 120. 186.

2. Subdivision of lands — Registration of 
lilun—(Irani by specific description—Evidence 
to explain plan—Boundaries.

See Title to Land, 120.

3. Sale of land—Lanes on sale plan—Lease 
by new plan with lane closed—Estoppel.

See Title to IjA.nd, 88.

4. Expropriation of land—Tenants in corn
ai on—Propriétaires par iadivi»—Construction 
of agreement — Misdescription — Plans and 
books of reference — Surreys—Registry laws— 
Satisfaction of condition us to indemnity.

See Railways, 32.

5. Cadastre — Variation of description of 
lands—Possession In yond boundaries in deed— 
A olive by registration—Ilona fides—Preserip-

See Title to Land, 87.

0. Plan of subdivision—Title to land— Legal 
warranty—Description—Change in street line 
—Accession -Troubles de droit—Eviction.

Sec Title to Land, 125.

7. Mines and minerals — Adverse claim — 
Form of plan — Right of action — Condition 
precedent- Accessit y of actual survey- It. 8. 
ti. C. 11*91) c. Z.1.». ». .17—R. S. ti. C. 11*07) 
c. .1, ». 16.

Sec Mines and Minerals. 15.

8. Contract for construction of works— 
Specifications—“ From ” and "to" streets— 
Reference to plan annexed—Construction of 
deed- Mistukc—Costs.

Sec Contract, 170.

PLEADING.

1. Statement of Claim or Demand, 1 18.
2. Defence, Exceptions, Oppositions. &c.,

10-05.
3. Set-off. Counterclaim. Incidental De

mand, 15(1 (50.
4. Amendments, 70-70.
5. Pleadings Generally, 80-02.

1. Statement of Claim or Demand.

1. Statement of claim—Exchequer Court—In
sufficiency—Appeal from order in chambers.] 
—A statement of claim was filed by the At 
torney-General for Ontario in the Exchequer 
Court of Canada, praying “ that it may he 
declared that the personal property of persons 
domiciled within Ontario, dying intestate and 
leaving no next of kin or other persons en
titled thereto other than Her Majesty, belongs 
to the province or to Her Majesty in trust for 
the province." The Attorney-General for Can- 
ada in answer prayed that " it be declared the 
personal property of persons who have died 
intestate in Ontario since confederation, leav
ing no next of kin or other person entitled 
thereto except Her Majesty, belongs to the 
Dominion of Canada, or to Her Majesty in 
trust for the Dominion of Canada.”—No re
ply was filed, and on an application in chain-
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bers for summons for order to fix time and 
place of trial or bearing, the summons was 
discharged liy (» wynne, J., on the ground that 
the case did not present a proj»er case for the 
decision of the court. Motion was then made 
before the Kxchequer Court (Ritchie, C.J.), 
by way of appeal, for an order to lix the 
time and place of trial, which was dismissed 
with costs, on the ground that lie was not pre
pared to interfere with the order 'of another 
judge of the same court.—On appeal to the 
full court. Held, allinning the decisions ap
pealed from, that the pleadings did not disclose 
any mutter in controversy in reference to 
which the court could be properly asked to 
adjudge, or which a judgment of the court 
could affect. Attorney-General of Ontario v. 
Attorney-General o/ Canada, xiv., 73t$.

2. Libel—Special damages—Ornerai claim— 
Verbal slander -Particulars—Loss of custom 
—Evidence.)—lty s. 11 of the Libel Act of 
Manitoba, fill Vlct. c. 22, actual malice or 
culpable negligence must lie proved in an ac
tion for libel unless special damages un
claimed. Held, affirming the judgment ap
pealed from (ti Man. !.. R. 578), that a general
allegation of damages by loss of custom is not 
a claim for special damages under that sect Ton. 
l’ir strong, .1., where special damages are 
sought to be recovered in an action of libel, 
or for verbal slander where the words are 
actionable per sc, such special damage must be 
alleged and pleaded with particularity, and in 
case of special damage by reason of loss of 
custom the names of the customers must be 
given or otherwise evidence of the special dam 
age is inadmissible. Ashdown v. Manitoba

In. Hn H ” f XX.. Id.
3. Injunction obtained maliciously—Disso 

lution—3/on-pros.—Ijohs of trade—Statement 
of claim—Suggexiio falsi — Suppressio ccri 
—Discretion—Demurrer.] —Action for mali
ciously obtaining an ex parte injunction 
order from a judge, whereby the plain
tiff was restrained from disposing of lum
ber and sustained damage, ft was alleged 
that plaintiff was possessed as of his own 
property of lumlwr. the defendants malici
ously and without reasonable or probable 
cause, and without any notice to plaintiff, 
made an ex parte application for an injunc
tion in a suit commenced by them in which 
defendants were plaintiffs and the plaintiff 
with others defendants, and procured an ex 
parte order of injunction and caused it to be 
served on plaintiff ; that plaintiff appeared and 
pm in his answer, but defendants did not fur
ther prosecute their suit, which was dismissed 
with (<>sts and the injunction became of no 
further effect ; that by reason of obtaining and 
service on plaintiff of said order lie was hin
dered and prevented from manufacturing said 
lumber for a long space of time whereby said 
lumber was greatly injured and part thereof 
lost and the plaintiff lost large gains. A de 
nturrer was sustained.—Held affirming the 
judgment apitealed from (lb X. B. Rep. 40U), 
that the declaration disclosed no cause of ac
tion. Hy R. S. X. It. vol. 2 (1M4) c. 18, 
s. U, (C. S. X. it. 11877J c. 411, 8. 24), such 
an order is granted on a sworn bill, or on the 
bill and an affidavit, and may be granted ex 
parte, subject to lie dissolved on sufficient 
ground shewn by affidavit on the part of de
fendant. Here there was no allegation that 
the injunction was dissolved, or that any ap
plication was made for its dissolution, or that 
the order was obtained by any suggestio falsi,

or suppressio cm on the part of plaintiff, and 
for aught that appeared in the declaration. I la- 
judge exercised a sound discretion in granting 
the order. Vollins v. Everitt, Cass. L)ig. (2 
ed.) 210.

4. Malicious proceedings in insolvency—De 
duration—Demurrers—Final judgment -Tr,. 
pass—Order for payment of part of Verdi' / a* 
condition of stay o/ execution—Practice. | In 

j an action for malicious proceedings in insul 
i xency the declaration contained eight count - :
| —1. For falsely, maliciously, and without n-a 
i suitable or probable cause, on 18th April, 187'.», 

issuing a writ of attachment under the Insol
vent Act of 187.*». against plaintiff, then a 
trader, &c., residing and carrying on busin.-s* 
in Cariboo, and serving, publishing am! vxv 
eutiug the same, causing plaintiff's pro|M>rtv 

, to be taken from him; but that on petition i...
the plaintiff praying that the writ and the 

j attachment made thereunder might be *vt 
■ aside, the court ordered that the proceedings 

ou the writ and procedure thereon should U- 
ended and determined upon judgment semai; 
them aside on appeal, and by reason of 
the premises, plaintiff was put to expense, 
inconvenience, anxiety, pain and disin— 

i of body and mind, and was prevented 
: from transacting business, collecting d-hm 
' and lost many debts, &c., &t\, and wa> in 
| jured in credit and business. &c.. &c. 2. Set 
1 ting out proceedings same as the first com i 
- Ami afterwards the judge, on 8th May, l,Y*u.

set aside and annulled the attachment, and 
I defendants np|K-nled and set down the appeal 

for hearing Inn did not proceed with their up 
peal and, on application of plaintiff, it was 
ordered that the record be returned, and mu 

\ deunted defendants lo pay costs (the alleged 
! expenses, «fcc. »—3. Alleging the proceeding- a- 
; in first count : Aud détendants malicious!)
I appeared before the judge, and opposed the 

petition to set aside the writ and caused Un- 
judge to decline to hear or adjudicate upon 
the petition. That defendants maliciously 
opposed un applivation to shew cause, «.V, aud 
thereupon the County Court Judge was order
ed to proceed to hear aud adjudicate upon the 
petition. Aud defendants maliciously, &C., ap
pealed, but the Supreme Court conlirined the 
order and dismissed the appeal. That alter 
wards when the petition came before the 
County Court Judge for hearing, defendants 
again maliciously, &<-., opposed it, iiml c.mx-d 
the judge to dismiss it with costs and direct 
proceedings in insolvency to go on. That 
plaintiff appealed aud defendants again malivi 
ously, &c., opposed the appeal, hut lie Su
preme Court set aside the decision of the 
County Court Judge. * (Conclusion as in 
lirst count. »—1. (Same as 3rd to asterisk i 
"And thereupon plaintiff applied to said '"ini- 

ty Court Judge iu pursuance of said petition 
to set aside, and defendants again malici
ously, &c., opposed such application, but the 
County Court Judge . . made an "nier 
annulling the writ and attachment, and de 
fendants maliciously, appealed . l<>
the Supreme Court, and . . . caused the
appeal to be set down for hearing on 14th 
June, 1880. That on 14th June, 188u. it was 
considered by the Supreme Court, that tin-de
fendants had not proceeded with tin- appeal 
according to law or the rules of practice, and 
on application of plaintiff . . . "I'dered
that the record (if any I lie returned. 4a 
(Conclusion is in the other counts, i "And 
plaintiff also sues defendants for that, after 
issuing writ of attachment as in 3rd count
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mentioned, .defendants maliciously, &c„ advis
ed and proyured alleged creditors to prove al
leged emliufj and procured such credi
tors to nupi)ort t|le attachment, and said writ 
was detewn j||e(| ns ;jr(] fount mentioned, 
and by rensm| pr,.mjses the said writ
remained in forco for „ longer time than 
otherwise it would, and the plaintiff was put 
to expense, *|,convenience, anxiety, &c. (Con
clusion its ii, otijor counts. )—0. Same as 0th 
except that ^ referred to the issuing and 
determinating 0f tj,e wrjt •• ,lH jn the fourth 
count inentio ied _ 7 .. A||d ..lain,id also 
sues delendni,tR for that at the time of the 
grievance her .|uufter mentioned plaintiff was 
a trader, <xv., c’ariboo, and defendants ma
liciously, etc.. , aused and procured plaintiff’s 
houses, ut Cun , tu |,t. entered and plaintiff 

dispossess.l|„.m,r f,„. „ iollg tilIM.. and 
Ins goods ami .|,a(t,,|s mines and books of 

«amt to Ik- se ,akll|l froill |lim. and
plaintiff to he de**.jvej t|,„ u#e a„d enjoy- 
mi-nl ot I he HUnie respectively for a long time, 
and by reason of the premises plaintiff was 
put to expense, inconvenience, &c. (as before.)
• • • •‘‘8. And plaintiff also sues defend
ants for that defendants with force and arms 
broke and entered plaintiff's houses and mines 
ut Cariboo, dispossessed plaintiff thereof re
spectively, and remained therein and in posses
sion thereof respectively for a long time. . . 
ami also seized and took and detained all his 
books of accounts, goods, chattels and effects, 
consisting principally of merchandise and fur
niture, whereby plaintiff lost and was de 
l>ri\«il of the use of the said houses, goods, 
mines, chattels and effects and thereby the 
same were greatly damaged, and divers 
"f book debts lost.” — " And the plaintiff 
claimed $30,000.”—Pleas, "not guilty," tra
verse of allegations in the several counts, and. 
as to Till and 8th counts justifying under the 
writ of attachment. Defendants also de
murred to all the counts, except 7th and 8th. 
The jury returned : " we find a verdict for the 
plaintiff and award him no damages before the 
l'illi of .May, 1870. Subsequent to that date 
we award him $.'i,UOU." The demurrers were 
overruled and on the same day plaintiff moved 
for judgment on the verdict, which was or
dered for $5,(MR) with Costs. On 11th July, 
1881, the Chief Justice granted defendants a 
stay of execution until the cause could be re 
heard before the full court, on condition of 
payment of $1,000 and taxed costa to the 
plaintiff. An api-eul to the Supreme Court 
•>f Canada was confined to the judgment on the 
demurrers, and there was no appeal from the 
judgment ordered to be entered on the verdict. 
/Md. that defendants were entitled to judg- 
!JJ,,ni both on the demurrers and on the facts, 
l'lmt the 3rd, 4th, nth and (5th counts of the 
declaration were admittedly had. and the 1st 
ami 2nd counts were also bad. It was not 
alleged that defendants procured the writ of 
attachment to issue by any false statement, 
there was no allegation that defendants were 
mu creditors of plaintiff, or that lie hud not 
failed to meet his engagements as they became 
due. or that he was not liable to be put into 
insolvency. That us to the 7th and 8th counts, 
Y10 jury having confined the damages to acts 
mnie subsequently to 10th May, 1871), and de
fendants by their plea to these counts justify
ing under the writ of attachment, and the 
acts complained of having been committed on 
the Jrd May, 1871), under the writ while in 
force, the linding, which was a general one, 
was in effect a finding in favour of the defend 
ants upon the issue joined on the plea to the

said counts. That plaintiff should be ordered 
to re-pay to defendants ÿl.INNI paid by them 
under the order of 11th July. 1881, there be
ing nothing in the law to justify the court 
Ik*low in ordering such a payment.—Appeal 
allowed with costs in both courts ; judgment 
on the demurrers overruled and demurrers al
lowed ; judgment ordered to be entered_for de
fendants upon demurrers and upon the 7th and 
8th counts ; the order of lltli July, 1881, set 
aside : and plaintiff ordered to re-pay SI.immi 
with interest ut 0 % from that day, together 
with the sum paid for costs of suit under that 
order. I tank of It. A. I. v. Walker, ( 'ass.
Dig. (2 ed.) 214.

5. Statu* of iilaiii tiff—Spicial denial- Art. 
I 'll C. V. P. |—The quality assumed by the 
plaintiff in the writ and declaration is con 
sidered admitted unless it be specially denied 
by the defendant. (Judgment appealed from, 
(j. K. 1 (j. It. 144, affirmed.) Martindale v. 
Potters, xxiii., .r>D7.

0. Unit inn/ eomgany—Varriera—Conuictinif 
lines—Special contract—Loss lip fire- Negli
gence.]- -In a statement of claim, to anticipate 
and reply to matters of defence is a highly 
improper practice. Luke Erie and Detroit 
Hirer Eg. t'o. v. Sales, xxvi., GG3.

7. Action—Condition prcen/enr- Allegation 
of performance.]—Under the Ontario Judica
ture Act the performance of conditions prece 
dent must still lx- alleged and proved by the 
plaintiff. Home Life Ass'n v. Ilandall. xxx.,

8. Action on foreign judgment — Original 
consideration Ontario Judicature Act - 
Counts in declaration.]—Under Ont. Jud. Act. 
as before it. the declaration in an action on a 
foreign judgment may include counts claim 
lug to recover on the original consideration. 
-"Judgment appealed from iltugbee v. Clcr- 
gue, 27 Ont. App. It. Dfi) affirmed. Clerguc 
v. Humphrey, xxxi., UU.

i>. Admissions in declaration — Agreement 
us to evidence—Estoppel.]- In one count of 
his declaration plaintiff admitted a breach of 
said condition hut alleged that it was waived ; 
on the trial counsel agreed that the facts 
proved in the case against the Commercial 
Union Insurance Company should he taken as 
proved in the present case. These facts shew
ed. as held by the decision in the previous 
«asc, that there was no breach. Held, that 
tin* agreement at tin* trial prevented the pre
sent appellant company from claiming that 
respondent was estopped from denying that 
there had been a violation of the condition. 
Western Assur. Co. v. Temple, xxxi.. 373.

10. Controverted diet ion — Form of peti
tion — Jurat —#Preliminary objections.] — 
The jurat of the ‘affidavit accompanying the 
petition was subscribed " (irignon & I-’ortier. 
I'rotonotaire de la Cour Supérieure dans et 
Hour le District de Tevrelionnv." — Per 
Gwynne, J. An objection to the regularity 
of the subscription to tin* jurat does not con
stitute proper matter to he inquired into by 
way of preliminary objection to the petition. 
Tim Mon ntu ins Elect ion Case; Et hier v. Le
go ult, xxxi., 437.

11. Voluntary assignment — Form of ac
tion — Setting aside deed.

See Assignments, 1.
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12. Practice in Nova Scotia — Improper 
joinder — Co plaintiffs — Abatement—Amend : 
ment of record.

See Husband and Wife, 2.

13. Proceeding* in foreign tribunal—List 
of contributories— t all* on past member* of 
company—Action thereon—Item urrer.

See Windino-up Act, 11.

14. Petition of right — Statement of claim 
Condition precedent — Amendment of claim.

Sec Contract, r>8.

15. Petitory conclusion* — It ecu very of 
church property—Removal of trustee—38 Viet.
c. id (V.) gcc action, 119.

III. Supplemental claim — Xetc matter in 
reply — Ultra petita — Failure to demur — 
Estoppel.

See No. 30, infra.

17. Cumulaticc demand — Incompatible 
plea* — Pit it oire — Possetsoirc — Itiintre- 
grande Ihnonciation de nouvel truvre.

See Title to Land. 138.

18. Operation of tramway — Negligence- 
Issue* a* tried—Verdict—Objection* taken on 
appeal.

Sec New Trial. 82.

2. Defence; Exceptions; Oppositions, &v.

19. Insolvency — Puis darrein continuance 
—Composition and discharge pending suit — 
Estoppel — " Final judgment " — Appeal — 
Supreme ('ourt Act. s. 17.]—W. sued It., and 
in June, 1873. It. assigned under the Insol
vent Act of 1809. On Oth August It. secured 
a deed of composition, and in October pleaded 
puis darrein continuance, that since action he 
assigned under the Act, and by deed of com
position and disc barge was discharged of nil 
liability. In November the Insolvent Court 
confirmed the deed of composition and dis
charge, but It. neglected to plead this confir 
motion. Judgment was given in favour of 
W. in January, 1874, and in May. 187(1, exe
cution issued. In June, 1870. a rule iti»i to 
set aside judgment and execution was obtain
ed and made absolute. Held, Strong, J., dis
senting. that the rule or order of the court 
below was one from which an appeal would 
lie. Held, also, reversing the Supreme Court 
of Nova Scotia, that It. having neglected to 
plead his discharge liefore judgment, as he 
might have done was esionped from setting it 
up afterwards to defeat the execution. Wal
lace v. Itossom, ii.. 488.

20. Amending pleas — Point not urged in 
court below—Justification under statute.]— 
In a suit to recover damages for obstruction 
of a river, the nle.-is were not gllilt.V. and leave 
and license. On the trial counsel proposed to 
add a plea, that the wrong complained of was 
occasioned by extraordinary freshet, and be
ing objected to ns such plea might have been 
demurred to, the judge refused the applica
tion, because he intended to admit the evi
dence under the plea of not guilty. On np 
peal to the Supreme Court of Canada, it was 
contended that the obstruction complained of

i was justified by the statute 17 .’Viet. c. lit 
| (N. 14.), incorporating the South-jWest Boom 

Company. Held, that the defendant, not hav
ing pleaded justification by stntufte, nor np- 

1 plied to the Supreme Court of jNew Bruns 
wick cm banc, for leave to nmetyd the pints, 
could not rely on that ground imojh the appeal 
South-West Boom Co. v. McMillan, Hi., 7wi.

21. Exchequer Court practice -- Petition of 
right — Demurrer — Exception à la form' 
Art. Ill! C. C. P. |—Suppliant Claimed rer 
tain panels of land and the reu.ts, issues nml 
profits derived therefrom by the Government 
during illegal detention thereof,.—The Crown 
pleaded 1st, by demurrer, alleging that tIk- 
description of the property was insufficient ; 
2nd, that the conclusions of the jietition w,re 
insufficient and vague ; 3rd, that in so far - 
res|H*cts tlie rents, issues and profits there 
had been no signification upon the Govornmem 
of the transfer to the suppliant. Held, that 
the objection should have been pleaded tiy 
exception à la forme, pursuant to art. I hi. 
C. C. I'., and as the demurrer was to all the 
rents, issues and profits as well as those - m. 
the transfer, it was too large and should he 
dismissed, even supposing notification of the 
transfer was necessary with respect to rents, 
issues and profits accrued previous to the sale 
to suppliant. Chevrier v. The Queen. iv„ 1.

22. Joint defence — Separate counsel at 
trial—Cross-examination — Matter of pro 
eedure — Discretion.|—The defendants ap
peared and pleaded jointly by the same at 
torney, their defence being in substance, pre 
cisel.v the same, but they were represented at 
the trial by separate counsel. On examina
tion of plaintiff’s witness, both counsel i 1 n.i- 
ed the right to cross-examine. Held, affirm 
ing the ruling of the judge at the trial, that 
this was a matter of procedure and within 
the discretion of the trial judge and that 
moreover he was right in refusing to allow 
more than one counsel to cross-examine tin- 
witness. Walker v. McMillan, vi., 241.

23. Claim by assignee of insolvent txlatc— 
Traverse of allegation of assignment Issue— 
Insolvent Act. 1875—Trader—Onus of proof.| 
—The action was brought by_an assignee, un
der the Insolvent Act of 1873, for tre'|ei<sos. 
and for conversion bv defendants of ice taken 
off the property. The last plea was that 
"the said plaintiff was not. nor is such ns 
signee as alleged.” It was agreed that a ver
dict could be entered for the plaintiff with 
fin damages, subject to the opinion "f the 
full court. A rule nisi was taken out that 
the verdict so entered by consent should he 
set aside with costs, and for a new trial Tie- 
rule was made absolute with costs and judg
ment entered for the defendants against the 
plaintiff with costs. On ap|ieal to tin- Su
preme Court of Canada :—IIeld. Ile-n-, J.. 
dissenting, that by traversing the :i 11*unln»n 
of plaintiff being assignee, the defendants put 
in issue the facts implied in the averment, 
that the plaintiff was assignee in insolvency, 
and that the assignor was a trader within 
the meaning of the Act. and. further. n< the 
evidence did not establish that the ns-denor 
bought or sold in the course of any trade or 
business or got his livelihood by buying and 
selling that the plaintiff failed to prove this 
issue. Creighton v. Chittick, vii., 348.

24. Unstamped bill — Double stamping-- 
“ Knowledge ■—42 Viet. c. 17. *. /M—The 
want of proper stamping at the time the state
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of the bill came to the knowledge of the hold 
er is a question for the judge at the trial and 
not for the jury and is not a defence that need 
be pleaded. (li Wynne. .1., dissented.) Chap
man v. Tuft*, viii., 543.

25. Rvddition de compte — Incompatible 
plia» — Tractive — Right of action.] — In an 
action m reddition de compte, the defendant 
denied the right of action, but also claimed 
that lie had already rendered an account and 
provided an unsworn statement. Held, that, 
ii It hough issue had been joined and enguite 
made upon the pleadings as tiled the plaintiff 
was entitled lirst to have an adjudication as to 
hh right of action, and an order for the pro
duction of a sworn account supported by 
vouchers. Judgment appealed from (11 Q. L. 
It. 3421 reversed. 1/Heureux v. Lamarche, 
XÜ.. 4<K).

20. Payment into court — Conditional pica 
—Tlaintiff withdrawing deposit.]—In an ac
tion for account defendant after setting up 
a discharge by plaintiff id" his cause of ac 
tion against defendant pleaded : “ In case this 
court should lie of opinion that defendant is 
still liable . . . defendant now brings in
to court. &e.. the sum of, &c.. and states that 
tin- same is sufficient, &c. The plaintiff took 
tin- money out of court." Ihld. affirming the 
judgment appealed from (12 Out. App. It. 
1*. Strong. J.. dissenting, that this was a 
payment into court in satisfaction which plain
tiff had a right to retain, notwithstanding his 
action was dismissed at the hearing. Held, per 
Strong. J., that this plea only recognized 
plaintiff’s right to the money in the event of 
tin- court deciding that defendant was not 
discharged from his liability, hut that on the 
finis presented plaintiff was entitled to judg 
ment for the same amount ns "the sum paid 
into court. Fraser v. Itell.. xlli., 54(1.

27. Action for bodilg injuries — Claim by 
reprttentative* of deceased employee — Pre
scription—Judicially noticed.]—Action by a 
widow for compensation for death of husband 
from injuries received in the employ of de
fendant. field. Fournier. J.. dissenting, that 
as at the time of the husband's death his'right 
of action was prescribed under art. 22(12. 
C. (’., and that this prescription was one to 
which the courts were bound to give effect nl 
though not pleaded Canadian Pacific Ry. Co. 
v. ItobinMon, xix., 202.

I Reversed, as to the holding on the question 
of tin- operation of prescription, on appeal to 
the I'rivy Council; (1892). A. C. 481.1

-S. Trrapas* — Justification by Htatute — 
A rt rmeat in plea — Kcressity of act com
pta wed ,,f — Demurrer.’]—A plea justifying 
the cutting of trees under authority of 34 
»tcf. c. 52. s. 20 ( 1>.) is had for want of 
averment that it was necessary to cut the 
jrp“- it is insufficient to aver merely that 
the cutting of the trees was deemed neees 
wry. Dominion Telegraph Co. v. Uticlirist, 
Cass. It,, (o ed.t 844.

2f|. Sheriff — Trrapa*» — Sale of goods 
umlrcnt — Pona fide* — Judgment of i 
Prior tribunal — E»toppel — liar to acti 

mdirata — Fraudulent preference* 
lending.]—K. was a trader and in insolve 
rcumstances when he sold the whole of I 

n"'k ln tr,1(1e to r>. At the time of this si 
• Wn# "’\or,p that two of K.'s creditors h 

twovered judgments against him. The sher

afterwards seized the goods so sold, under 
executions issued upon judgments subsequent
ly obtained, and upon an interpleader issue 
tried in the County Court the jury found that 
k. had sold the goods with Intent to prefer 
the creditors who held the prior judgments, 
but that l>. had purchased in good faith and 
without knowing of such intention on tla
pait of the vendor. Judgment was thereupon 
entered against 1 ». in the County Court and 
the judgment was affirmed by the Supreme 
Court i It t'.i ’a (miiiy. In an action after 
wards brought by 1). against the sheriff for 
trespass in seizing the goods lie obtained a 
verdict, which was, however, set aside by the 
court in bane, a majoiily of the judges hold
ing that the County Court judgment was a 
complete bar to the action. Ihld. reversing 
the judgment appealed from, that as the cre
dence shewed that the goods had been pur
chased in good faith by 11. for his own hene- 
lit, the sale was not void under the statute 
respecting fraudulent preferences: that the 
County Court judgment, being a decision of 
an inferior tribunal of limited jurisdiction, 
could not ojH-rate as a bar in respect of a 
cause of action in the Supreme Court, he 
yond the jurisdiction of the County Court, 
and further, that even if such judgment could 
he set up as a bar. it ought to have Is-en 
specially pleaded by way of estoppel, by a 
plea setting up in detail all the facts neces
sary to constitute the estoppel, and that from 
tho evidence in the case it appeared that no 
such estoppel could have been established. 
Taschereau, J., dissented (See :i It. C. Ilep. 
35). Davie* v. McMillan, 1st May, 1893.

.‘{O. AY ip matter set up in reply — Failure 
to demur — Ultra petita — I**in* joined — 
Estoppel.]—Where the plaintiff has supple
mented his claim by setting up new matter in 
reply, and the defendant has failed to demur 
to the reply or object to evidence being ad
duced upon the issues generally, it is too late 
afterwards to take objection on the ground 
that, if the plaintiff had any other claim than 
the one sued for. it should have been set forth 
in the declaration. Hilbert v. Lionai* (7 It. 
H. 831)1 referred to. Judgment appealed from 
affirmed, hnigaton Forwarding Co. v. Union 
Rank of Canada. 9th December, 1895.

31. Immoral contract — Foreclosure — 
Order for possession — Pleading — Partir».] 
—Under the Judicature Act (Ont.I an action 
for foreclosure is not to lie regarded as in 
eluding a right to recover possession of the 
mortgaged premises as in ejectment, and the 
rule that in such action the plaintiff may ob
tain an order for delivery of possession does 
not apply to a case in which the mortgage 
sought to be foreclosed is held void and plain
tiff claims possession ns original owner and 
vendor.—Under said Act. ns formerly, the 
plea to an action on a contract that it was 
entered into for an immoral or illegal consid
eration must set out the particular facts re 
lied upon as establishing such consideration. 
—Judgment appealed from affirmed. Ontrrc. 
Can the purchaser of the equity of redemption 
set up such defence as against a mortgagee 
seeking to foreclose, or is the defence confined 
to th# immediate parties to the contract? 
Clark v. IIagar, xxii., 510.

1 32. Sufficient traverse of allegation by plain-
, tiff—Objection first taken on appeal.]—The 
, plaintiff by his statement of claim alleged a 
j partnership between two defendants, one be-
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ing married whose name on a re-arrangement 
of the partnership was substituted for that of 
her husband without her knowledge or auth 
ority. Ih hi. reversing the judgment appealed 
from (21 B. C. Hep 14!)). that a denial by the 
married woman that "on the date alleged or 
at any other time she entered into partner
ship with the other defendant ” was a suffi
cient traverse of plaintiff’s allegation to put 
the party to proof of that fart. Held. also, 
that an objection to the sufficiency of the 
traverse would not be entertained when taken 
for the first time on nppeal. the issue having 
been tried on the assumption that the traverse 
was sufficient. Mylius v. Jackson, xxiii., 485.

33. Status of plaintiff — Spreial denial — 
Art. I [I C. #\|—A défense en fait is not 
a special denial within the meaning of art. 
141 (’. C. V. (Judgment appealed from. Q. It. 
1 Q. B. 144. affirmed. ) Mart indale v. Powers, 
xxiii., 597.

34. Signification of transfer — Issue — De
fense au fonds en fait.] - The want of signifi 
cation of a transfer or sale of a debt as a bar 
to an action by the transferee is put in issue 
by a defense au fonds en fait. Murphy v. 
Bury. xxiv.. (K18.

36. Bailees — Common carriers — Express 
company—Iteeeipt for money parcel — Con
ditions precedent — Formal notice of claim— 
Pleading — Money hail and received — Spe
cial pleas — “Never indebted." |—An express 
company gave a receipt for money to be for
warded with the condition indorsed that the 
company should not be liable for any claim 
in respect of the package unless within sixty 
days of loss or damage a claim should Ik* 
made by written statement with a copy of 
tlie contract annexed. Held, reversing the 
judgment appealed from (10 Man. L. It. 61)6). 
that in an action to recover the value of the 
parcel, on the common count for money had 
and received, the plea of “ never indebted." 
put in issue all material facts necessary to es
tablish the plaintiff's right of action. North
ern Pucific Express Company v. Martin, xxvi., 
136.

30. Joint stock company — Irregular or
ganisation — Subscription for shares—With
drawal — Surrender — Forfeiture — Duty of 
directors — Powers — Cancellation of stock 
—Fltra vires — " The Companies Act ”— 
“ The Winding-up Act " — Contributories— 
Construction of statute.]—After the issue of 
an order for the winding-up of a joint stock 
company incorporated under " The Companies 
Act.” ( K. S. C. c. 11!)), a shareholder cannot 
avoid his liability as a contributory by setting 
up defects or illegalities in the organization of 
the company as, under the provisions of the 
Act, such grounds may be taken only upon di 
red proceedings at the instance of the Attor
ney (ieneral. (Judgment appealed from, Q. 
It. 8 Q. B. 128. reversed.) Common v. Mc
Arthur, xxix., 239.

37. Life insurance — Benefit association— 
Payment of assessments — Forfeiture — 
IVtiircr. |—A member of a benefit association 
died while suspended from membership for 
non-payment of assessments. In an action by 
his widow for the amount of his benefit cer 
tificate it was claimed that the forfeiture was 
waived. Held, reversing the judgment ap
pealed from, that the waiver not having been 
pleaded it could not be relied on as an answer

I to the plea of non-payment. Allen v. Mer
chants’ Marine Insurance Company (15 Cun. 
S. C. It. 488) followed. Knights of Macaber* 
v. Hilliker, xxix., 397.

38. Leave to amend—Mortgage—Sail of 
! mortgaged land for taxes—Purchase by moil
gayor Action to foreclose—Pleading.]—Lands 

i under mortgage were offered for sale by tli.- 
municipality for arrears of taxes and pur 

* chased by tlie wife of the mortgagor. Tim 
tax sale certificate was afterwards assigned 
to L., who obtained a deed from the muni
cipality. In an action against the mortgagor, 

i his wife and L. for foreclosure the mortgagee 
alleged that the purchase at the tux sale was 

I in pursuance of a fraudulent scheme by the 
mortgagors to obtain the land freed from tin*

' mortgage, and the trial judge so held in giv- 
; ing judgment for the mortgagee. The t'mr 

of Queen’s Bench did not pronounce on the 
question of fraud, but affirmed the judgment 
on other grounds. Held, affirming the deei 
sion appealed from (12 Man. L. It. 2901, that 
L. Could not claim to have been a purchaser 

j for value without notice, as such defence was 
not pleaded, and it was not a case in which 
leave to amend should be granted. Lawlor \

I Day, xxix.. 441.

39. Appeal — Jurisdiction — Amount in 
dispute — Question raised by plea Inn 
dental tone.]—Issues raised merely by pleas 
cannot have the effect of increasing the 
amount in controversy so as to give the Su
preme Court of Canada jurisdiction to hear 
an nppeal. (jirounrd, J., dubïtante. Simul
ant Life .t**wr. Co. v. Trudeau, xxx., 308.

40. Appeal — Jurisdiction — Final judg
ment — Plea of prescription ■— Judgment dis
missing plea—Costs—H. S. C. c. 185. * -i 
Art. jjti7 C. C. |—A judgment affirming the 
dismissal of a plea of prescription when oth.-r 
pleas remain on the record is not a final judg
ment from which an ap|>enl lies in the Supreme 
Court of Canada. Hamel v. Hamel (20 Can.

i S. C. It. 17) approved and followed. Grif
fith v. Harwood, xxx., 315.

41. Appeal — Jurisdiction — Action for 
penalties — Plea of ultra vires of statute 
Judgment on other grounds — It. S. C. r. 
135, s. I!) (o).]—To an action claiming SRSi 
as penalties for an offence against the I'h.ir 
mac.v Act. the pleas were : 1. (ieneral denial.
2. That the Act was ultra vires. In the court 
below the action was dismissed for want of 
proof of the alleged offence. Held. Strong. 
C.J., and Gwynne, J., dissenting, that an fl|> 
peal would lie to the Supreme Court : that 
if the court should hold that there was an

| error in the judgment which held the offi-nce 
not proved the respondent would bo entitled 
to a decision on his plea of ultra vin * ami 
the appeal would therefore lie under fc 
(a) of the Supreme Court Act. //Associa
tion Pharmaceutique de Québec v. Lirernou. 
xxx., 400.

42. Conversion — Evidence — Defect « 
plaintiff's title—Statute of Frauds. |—In an 
action claiming damages for the conversion of 
goods the plaintiff must prove an unquestion-

! able title in himself and if it apt>enrs that 
such title is based on a contract the defend ; 
ant may successfully urge that such contraet 

| is void under the Statute of Frauds, though | 
j no such defence is pleaded.—It is only where 

the action Is between the parties to the eon- 
I tract which one of them seeks to enforce



PLEADING. 10581057

æilist the other that the defendant must 
id the Statute of Frauds if he wishes, to 
avail himself of it.—Judgment appealed from 
(32 N. 8. Hep. 549) affirmed. Kent v. Ellin, 

xxxi., 110.

43. Cross-demand—Set-off—Declinatory ex
ception—Incompatible plea*— IVoierr—Va une 
of action — Jurisdiction — Domicile — Pro
cedure — Opposition to judgment — Art». 8â,
9i 129, mu. in.t. ms, inn r. p. o l—in
forming an opposition or petition in revocn 
lion of judgment the defendant, in order to 
comply with art. 1104 C. 1‘. is obliged to 
include therein any cross-demand he may have 
by way of set-off or in compensation "of the 
plaintiff's claim and, unless he does so, lie 
cannot afterwords Ate it as of right. — A 
eross-demand so filed with a petition for re 
vision of judgment is not a waiver of a de
clinatory exception previously pleaded therein,
nor an acceptance of the jurisdiction of the 
court.—In order to take advantrfge of waiver 
of a preliminary exception to the compe
tence of the tribunal over the cause of ne 
tion on account of subsequent incompatible 
pleadings, the plaintiff must invoke the alleg
ed waiver of the objection in his answers. 
Judgment appealed from, affirming (j. It. Hi 
S. ('. 22, reversed. Magann v. Auger, xxxi.,urn.

44. Doctrine of ultra vire» — Objection 
taken in master's office and on appeal from 
matter’s report.

Sec Mortgage, 19.

45. Action in name of corporation—Auth- 
omotion — Stay of proceedings.

See Action, 70.

4(1. English practice in 1870—38 Viet. e. 12 1 
(Man.)—Ejectment—Equitable defence.

See Title to Land. 27.

17. Action on insurance policy — Shabby 
defence — “ Won# of a seal” — Equitable 
replica tion—Repression of fraud—Estoppel.

Sec Company Law, 28.

4N. Statute of Limitations — Petition of

See Rideau Canal Lands, 1.

49. Equitable picas—Rules in Novo Scotia. 
See Hanks and Banking, 35.

5n. Proceedings against holder of unpaid 
star/. Transfer as mortgage—Pleas setting 
“V illegal issue.

See Company Law, 30.

51. Rill of exchange—Want of stamp—Non- 
feeit -Issue—Special plea.

Sec Bills and Notes, 42.

^et-off—Pleading — Equitable assign- 
See Set-off, 2.

trial V, IC °r,,UU(l* token on appeal — New 
See Evidence, 13.

54 Vo lice of fiction—Defence not pleaded— 
54 lief. c. It (N. B.)

See Municipal Corporations, 141.

55. Estoppel—Traverse of vendor's title— 
Act confirming title—Crown lands—It. N. A. 
Act. 186*7.

See Title to Land, 132.

50. Policy of insurance—Representations in 
application — Admission of parol evidence— 
Findings of jury.

See Insurance, Fire, 78.

57. Libel—Public affairs—Fair comment— 
Justification—(Jem nil issue—Rejection of evi
dence— Verdict.

See New Trial, 33.

; 58. Demurrer—Husband and wife—Trial—
Recovery of land.

Sec Ejectment, 1.

i 59. Temporary exception — Deficiency in 
! area of land sold—Arts. I,VU. IÔ02 V. C.

See Sale, 109,

GO. Petition of right — Contract for public 
i work—Final certificate—Extras — Certificate 

not pleaded.
See Contract, 01.

01. Plea of litigious rights—Fsurper in pos
session—Title to lands— Art. I.Î82 C. C.—Im
peachment of title by warrantor.

Sec Litigious Rights, 2.

02. Exception à la forme — Arts. /.}, 116, 
119 ('. V. P. (Old Text)—Procedure.

Sec Action, 84.

(53. Plea of res judicata—Estoppel—Right 
of action—Intervention—Pledge.

Sec Res Judicata, 19.

64. Prescription—Arts. 2188, *262. 2267. C. 
C- Waiver -- Failure to picul limitation — 
Defence supplied by court — Reservation of 
recourse for future damages—Judicial admis
sion —Interruption of prescription—Novation

See Action, 47.

05. Operation of tramway — Contributory 
negligence — Pleadings — Issues—Evidence—

I Verdict — New trial — Objections taken on 
1 appeal.

See New Trial, 82.

3. Counterclaim : Set-off ; Incidental De-

00. Solicitor and client—Signed bill of costs 
— Sheriff's fees — Counterclaim for over
charges. |—In an action by the sheriff against 
a solicitor for office fees and charges, the soli
citor cannot counterclaim for overcharges in 
former hills paid to the sheriff by him in re
spect of matters in which the solicitor may 
have acted for the parties interested because 
any such overcharges, if recoverable from the 
sheriff, do not belong to the solicitor but to 
the clients for whom he acted, but, in such an 
action, the solicitor may set up by way of 
counterclaim his costs in a suit in which he 
had appeared for the sheriff notwithstanding 
his omission to render a signed bill of costs 
prior to the filing of the counterclaim. Tay
lor v. Robertson, xxxi., 615.
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.07. Action for libel—Defamatory plea—In- I 77. Petition of right — Condition precedent 

cidental demand for additional damages. ; —Amendment of claim.
See Damages, 7.

<18. Declinatory exception — Opposition to 
judgment—Cross-demand—Incompatible pleas.'

See No. 43, ante.
tit). Pledge — Deposit with tender—Forfei

ture— Breach of contract—Municipal corpora
tion- Right of action — Damages—Set off— 
Jh slitulion of thing pleaded—Practice of ap
pellate court — Irngularity of issues in trial

See Action, 40.

See Contract, 58.

78. Sale of land for taxes — Forcelosur• 
Purchase of delinquent lands by mortgagor 
Amendment of plea.

See No. 38, ante.

70. Amendment ordered on appeal — Su 
preme and Exchequer Courts Act, s. til 
Costs.

See Practice of Supreme Court, 218.

If 4

4. Amendments.
70. Pleading—Estoppel — Failure to deny 

allegation in Statement of claim Amendment 
of defence.\—An acceptance which hud been 
discharged by an iigreement between the 
drawer mid the acceptor, was subsequently 
put in suit by the cashier of u bank to which 
|t had been indorsed, and the acceptor was 
.obliged to pay the same, lie then brought ac
tion against the drawer to recover the amount 
so paid, alleging that the acceptance was in
dorsed ns mentioned. The Supreme Court af
firmed the judgment appealed from (28 N. 8. 
Hep. 210), which held, per (iraham, C.J.. and 
Henry, J , that the defendant having neglect
ed to reply to the paragraph in the statement 
of claim, alleging tile indorsement, was es- 
iop|ied from denying it ; and per Meagher, J., 
that the defendant was entitled to amend his 
defence in that behalf, and that there should 
be a new trial. Cox v. Seeley, 0th May, 1890.

7L Breach of contract — Evidence—Local 
wage—Damages Practice — Amendment of 
claim after enquête closed — Arts. Ud}. 12.15 
Ç. C'.]—On appeal the Supreme Court affirm
ed the judgment of the Court of Queen's Bench 
(Q. K. 8 Q. II. 221 ». by which it was held that 
a demand after enquête closed and final hearing 
to amend a declaration upon a written con
tract SO as to make it agree with the facts 
proved, by substituting therefor a verbal con 
tract of another date, ought not to be allowed 
without permission to the other party to plead 
dc novo, and, where the evidence relied on for 
the change was inadmissible, it must be re
fused. Leggatt v. Marsh, xxix.. 739.

72. Clerical error—Amendment after hear
ing—Discharge of délibéré—Iteprisc d'instance.

Sec Husband and Wife, 1.

73. Délaissement en Justice by part owner 
.—Joint hypothecary obligation —■ Eviction as 
to part of property only—Exception in action 
on personal covenant—Amendment of pleas— 
Costs.

See Mortgage, 50.

74. .S'cizurc of logs — Possession—Replevin 
by sheriff—Amendment on ap-—Justification
See Sheriff, 0.

75. Administration of Justice Act—.tmend- 
menf—Order by Court of Appeal.

Bee Mortgage, 34.

70. Amendment—Appeal in Supreme Court 
—Adapting allegations to evidence.

Bee Tort. 4.

5. Pleadings Generally.

80. Mandamus—Want of notice—Point not 
taken in pleas.I—Where a petitioner for mat. 
damns does not take the ground of want of 
prior notice in the court below lie cannot he 
Iiermitted to do so on appeal. L’Union ,s?. 
Joseph de Montréal v. Lapierrc, iv., 104.

81. Res judicata — Defence by—Judicature 
.lcf.J—Under the Judicature Act of Ontario 
res judieuta cannot be relied on as a defence 
unless specially pleaded Judgment appealed 
from. 23 Ont. App. It. 140. reversed. ( 'wiper 
v. Moisons Bank, xxvi., (111.

82. Levy under execution—Charging hinds 
under Territories Real Properly Act—Indnn 
nity to sheriff — Pleading joint pleas —InUr- 
pleader.]—In a suit against the sheriff an I an 
execution creditor in respect of alleged irregu
lar levy under a writ of execution, the sheriff 
is not obliged to interplead but may be joined 
properly in a defence with the execution credi
tor. Taylor v. Robertson, xxxi., 015.

83. Demurrer to part of action — Final 
judgment — Appeal — Confession and aroul-

Sec Appeal, 103.

j 84. Tender—Payment into court—Aeknotc- 
j ledgment of liability—Estoppel.

Bee Action, 128.
j 85. Condition in policy—Waiver—Appeal- 

Limitation of liability.
Bee Insurance, Marine, 12.

80. Bond of insurance—Misstatement in ap- 
I plication—Variance in plea.

See Insurance, Life, 25.
] 87. Demurrer — Judgment — Appeal—Res
I judicata.

See Railways, 3.

88. Prescription judicially noticed thong* 
not pleaded—Art. 2188 C. C.

Bee Prescription, 28.

89. Jurisdiction of county court (.V.S.)— 
Proceedings after demurrer sustaimd.

Bee Prohibition, 2.

90. Condition of policy of fire insurance— 
Breach — Further insurance—Interest of in
sured — Mortgagor as owner — Practice- 
Waiver—Estoppel.

Bee Estoppel, 68.
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01. Title to land—Legal warranty—Trou- 

bien de droit — Eviction — laitues on appeal—

See Appeal, 394.

92. Lost record—Substituted copy—Discre
tion of court below--Appeal—Jurisdiction. 

See Appeal, 291.

PLEDGE.

1. Security for indorsement — Deposit to 
credit of indorser—Acts in contemplation of 
insolvency Prefcrenw \ it*, hum, hum, 1970 
V. C'.J—4». applied to his creditors for exten
sion of time, shewing a surplus of $tl,lHto. 
The creditors agreed to accept ti.'s notes at 4. 
h, 12 and 14» months, the last of them satis
factorily indorsed. X. agreed to indorse on 
condition that. 4». should deposit in X.'s name 
iti a bank $7ô per week to secure him for such 
indorsement, and (». signed un agreement to 
that effect. N. indorsed li.’s notes for over 
ÿl.tMHi, and they were given to U.’s creditors. 
<!., after de|H)siting $2.uu7.87 in X.'s name in 
the bank, failed, and X. paid the notes he had 
indorsed, partly with the $2,01)7.87. The as 
signee of (1. claimed that the payments made 
to X. by 41. were fraudulent, and claimed the 
money deposited for the benelit of nil 4i.'s 
creditors. Held, (allirming the Court of 
(Im-eii's bench, Ritchie. C.J., and Fournier, 
J„ dissenting), that the arrangement between 
G. and X. by which the moneys deposited in 
the hank by 4». became pledged to X.. was not 
void either under the Insolvent Act or the 
Civil Code ; there was no fraud on the credi
tors, nor such an abstraction of assets from 
creditors as the law forbids, but a projier and 
legitimate appropriation of a portion of 4i.'a 
assets in furtherance and not in contravention 
of the rights of the creditors, giving at the 
most to the surety a preferential security 
Which could not be said to have been in con
templation of insolvency or an unjust prefer
ence. Hcuusolcil v. Aormand, ix., 711.

2. Delivery of thing pledged—Possession— 
Insolvency—Rights of creditors — Arts. HKiH- 
1970 C. (’. |—B.. the principal owner of the 
South Eastern Railway Company, was in 
the habit of mingling the moneys of the 
company with his own. lie bought loco
motives which were delivered to. and 
used openly and publicly by the company 
as their own property for several years. 
In January and May, 1883, B.. by documents 
*■-»« w bo/ privé, sold with the condition to 
deliver on demand, ten of these locomotives to 
F., to guarantee an indorsement of his notes 
for iCill.tMIU, but reserved the right on pay
ment of the notes to have the locomotives re
delivered to him. B. became insolvent and F. 
by action against B., the 8. E. Railway Com 
Patty, and trustees of the company under 43 
& 44 Viet. c. 49 (Que.), asked delivery of the 
locomotives, which were at the time in open 
possession of the railway company, unless the 
debt was paid. B. did not plead. The rail
way company and trustees pleaded a general 
«lenini, and during the proceedings an inter
vention was filed by a judgment creditor of 
14. alleging notorious insolvency at the time 
of Hie alleged sale to F. Held, affirming the 
judgment appealed from (M. L. It. 2 O. B.

1, that the transaction amounted only to 
a pledge not accompanied by delivery, and, 
therefore, F. was not entitled to the possession

of the locomotives as against creditors of the 
company, and that in any case they were not 
entitled to the property as against a judgment 
creditor of^the insolvent. Fairbanks v. Har

'd. Insolvency — Claim against insolvent— 
Collateral security — Collocation—Joint and 
si ' liability.J- A creditor who by way 
ul rity for his debt holds a portion of the 
ai if his debtor, consisting of goods and 
pi ory notes indorsed over to him for the 
pi 1 of effecting a pledge of the securities, 
is 'iititled to be collocated upon the estate 
oi debtor in liquidation under a volun 
ti signaient for the full amount of his
cl but is obliged to deduct any sum of
m ie may have received from other parties
li pon such notes or which he may have
it upon the goods. Judgment appealed
fl M. L. R. Î* Q. B. 42T» ; 17 R. L. 173) 
ul I. — Fournier. J.. dissented, on the 
gi liait the notes having been indorsed 
o' the creditor, as additional security, all 
11 ties thereto became jointly and sever
al lie, and that under the common law the
• i • of joint and several debtors is en-
ti j rank on the estate of each of his co
d' for the full amount of his claim until
In been paid" in full without being obliged
U ct therefrom any sum received from the
e> of the co-debtors jointly and severally
li; therefor, and <»wynne, J., dissented,
oi ground that there being no insolvency
hi force the respondent was bound upon
tl struction of the agreement between the
pi viz., the voluntary assignment, to col
ic he appellants upon the whole of their
cl s secured by the deed. Henning v. Thi-
IM I. xx.. 110.

4. Lien for debt—Huilding society—C. S. 
L. C. c. 09—Uy-laws—Transfer of shares— 
Arts. 1970, 1981 C. C.—Insolvent—Redemp
tion.\—A by-law of a building society requir
ed that a shareholder should satisfy all his 
obligations to the society Ik*fore he should be 
at liberty to transfer his shares. P., a direc
tor, in contravention of the by law, induced 
the secretary to countersign a transfer of his 
shares to a bank as collateral security for 
money borrowed, and it was not till P.'s as
signment for benefit of creditors that the other 
directors knew of the transfer. At the time 
of his assignment P. was indebted to the so
ciety in $3,744, for which amount under the 
by-law his shares were charged as between 
him and the society. The society immediately 
paid the bank ami took an assignment of the 
shares and of P.'s debt. The shares being 
worth more than the amount due to the bank, 
the curator to the insolvent estate of P. claim 
ed the shares ns part of the estate and with 
action tendered the amount due by P. to the 
bank. The society claimed that the shares 
were pledged to them for the whole amount 
of P.'s indebtedness to them under the by-laws. 
/1 eld, reversing the judgment appealed from 
I M. L. R. 7 Q. B. 417), Fournier and Tasche
reau, JJ., dissenting, that the shares had al
ways remained charged under the by laws 
with the amount of P’s debt to the society, 
and that his creditors had only the same rights 
in respect of these shares as P. himself had 
when he assigned, viz., to get the shares upon 
payment of P.’s debt to the society. Société 
Canadienne-Française de Construction de Mon
treal v. Daveluy, xx., 449.

5. Transfer of stock—Shares held in trust 
—Notice — Transferee put to inquiry.] — D.

^



106.3 PLEDGE. 1061

transferred to brokers, ns security for n lonn, 
shares in u joint stock company, the transfer 
expressing on its face that it was In trust. 
The brokers pledged these shares with other 
stock to a hank as security for advances, and 
from time to lime transferred them to other 
tinniiciul companies, each transfer on its face
Ïurporting to he “ in trust." Eventually, the 

'edernl Hank lining the holders assigned I>." 
shares, ami others pledged by tin» brokers, by 
a transfer signed " H. manager in trust," to 
T. tlie manager of the respondent company, 
who accepted the transfer “in trust." It. 
brought action to redeem on payment of the 
loan to him from the brokers. Held, reversing 
the judgment appealed from (18 Out. App. It. 
305). Taschereau and Patterson. J.T., dissent
ing, that the form of the transfer to the loan 
company was sufficient to put it on inquiry 
as to the nature of the trust indicated, and it 
was entitled to hold the shares of 1». subject 
to payment of the amount lie had borrowed on 
tuem. Streeny v. Hank of Montreal (12 Can. 
S. C. It. titil ; 12 App. Cas. 1117) followed.— 
ildd, yer Taschereau and Patterson. J.I., that 
" manager in trust " on the transfer to the 
loan company only meant that the manager 
held tin- stock in trust for his hunk, and that 
the transferee had a right so to regard it and 
was not put on inquiry, even if such inquiry 
would have been possible in view of the shares 
not being numbered or identilied in any way 
by which they could lie traded. Ihiggan v. 
London and Canadian Loan and Agency Co., 
xx., 481.

( Reversed on appeal to Privy Council. 
| ISlKt | A. C. BOO.)

fi. Mortgage—Security for advanem—-Pur
chase by mortgagee—Trust—IIypothi ration of 
bonds — Hanking — Sale of securities.]—W. 
agreed to advance money to a railway com
pany for completion of its road: an agreement 
was executed reciting the agreement fo made 
and that a hank undertook to discount W.'s 
notes indorsed by E. to enable W. to procure 
the advances. The railway company appoint 
ed the hank its attorney irrevocable, in case 
of failure to repay the advances as agreed, to 
receive bond* of the railway company (on 
which W. held security I from a trust com
pany, with which they were deposited, and sell 
them to the best advantage, applying the pro
ceeds as set out in the agreement. The rail
way company did not re-pay W. as agreed and 
the hank obtained the bonds from the trust 
company and. having threatened to sell the 
same, the manager of the railway company 
wrote to E. & W. requesting that the sale lie 
not carried out, hut that the bank should sub 
stitute E. & W. as attorney irrevocable of the 
company for such sale, under a provision in 
the agreement, and If that were done the com
pany agreed that E. & W. should have the sole 
and absolute right to sell the bonds for the
6rice and in the manner they should deem 

est in the interest of all concerned and apply 
the proceeds in a specified manner, and also 
agreed to do <iertain other things to further 
secure the re-payment of the advances. E. & 
W. consented, extended the time for payment 
of their claims and made further advances 
and. as the last mentioned agreement author
ized. they re-hypothecateil the bonds to the 
hank.—At the expiration of the extended time 
the railway company again made default and 
notice was given by the hank that the bonds 
would lie sold unless the debt was pa id on a 
day named. The railway company then

brought action to have such sale restrained 
Held, affirming tin1 judgment appealed from 
(21 N. S. Rep. 1721, that the bank and E. & 
\V. were respectively first u"d second iiicuin 
hrancers of the bonds, lining to all intents ami 
purposes mortgagees, and not trustees of the 
company in respect thereof, and there was no 
rule of equity forbidding the hank to sell or E. 
& W. to purchase under that sale. IIill 
further, that if E. & W. should purchase at 
such sale, they would become absolute owtier- 
of the bonds and not liable to lie redeemed b\ 
the company. Held, also, that the dealing h> 
the hank with the bonds was authorized In 
tin* Hanking Act. \ora Seolin Central I' 
Co. v. Halifax Hanking Co., xxi., 530.

7. Trustees and administrator*—Fraudulent 
conversion -Past due bonds, transfer of \ 
got wide security—Commercial paper -lleh- » 
turcs transferable by delivery -Kguity of pi 
lions holders All. 1887 C. C. Estoppel 
llrokers and factors—Pledge—Implied note' 
—Hut y of pledgee to make inquiry—/nnoei nt 
holder for value—Arts. I AH 7. /jfW and
C. t'. | —-Quebec Turnpike Trusts bonds issued 
under special Acts and Ordinances ( Re\ 
Stats. Que., 1888, Sup. p. BOB), are payable 
to hearer and transferable by delivery, C. : 
tain of these bonds belonging to the estate -if 
the late 1 ». ]>. Young, had been used as ex
hibits and marked as such in the case of 
Young v. Itattray. and having been afterward* 
lost were advertised for in a newspaper in 
Quelled in the year 1882 About ten \. ir- 
afterwards \\\, who was the agent and admin- 
isttutor of the estate and had the bond- in 
his possession as such, pledged them t•• n 
broker for advances on his own account, the 
bonds being then long past due. hut nn.uncnt 
being provided for under the above cited -ta 
tutes. Held, affirming the judgment of tlie 
Court of Queen's Bench, Fournier ami Ta- 
eltereau, J.J., dissenting, that neither the ad
vertisement nor the marks upon the h.-mk 
nor the broker's knowledge of the agent"- in
solvency, were notice to pledgee of defer'. m 
the pledgor's title: and that the owner- f the 
bonds, having by their act enabled their agent 
to transfer them by delivery, were est-i|i|n‘i| 
from asserting their title to the detriment nf 
a bond fide holder. Held, also, (affirming the 
opinion of the trial judge i. that a bo mi fbb 
holder acquiring commercial paper after -lis 
honour takes subject not merely to the niuities 
of prior parties to the paper but also ti 
of all parties having an interest therein In 
ra European Hank: Ex parte The thuntnl 
Commercial Hank (5 <"h. App. 3581 followed 
Young et al. v. MacNidcr, xxv., 272.

8. Title to land—Sale—Eight of red' mptio* 
—Effect as to third parties—Pledge- llelmrii 
and possession of thing sidd.\ — Real estate 
was conveyed to S. as security for money ad
vanced by him to the vendor, the deed "f -ah’ 
containing a provision that the vendor .-Inmld 
have the right to a re-conveyance on paying 
to S. the amount of the purchase m-m. >. with 
interest and expenses disbursed, within a -vr- 
tain time. S. subsequently advanced the von 
dor n further sum and extended the lime'for 
redemption. The right of redemption was not 
exercised by the vendor within the ti: limit
ed. and S. took possession of the piojierty, 
which was subsequently seized under m exe
cution issued by V., a judgment creditor of 
the vendor. S. then filed an opposition claim
ing the property under the deed. Held, re 
versing the judgment of the Court of Queen*
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Hein‘li, tlull ns it was shewn thnt the parties I 
were neting in good faith, ami that they in
tended the eontrnet to lie. as it purported to lie. | 
une rente à réméré, it was valid as such, not 
only between themselves hut also as resjieeted ; 
third persons. Sal vas v. lassai, xxvii., 118.

!). Pledge—Deposit with tender—Forfeiture * 
It reach of contract - .1/ unieipal eorporation j 
Itight of action —humage» Compensation 

unit net-off — Destitution of thing pledged— j
Arts. mm, hum. mi. an.;, nnr, r. c.~ practice on appeal Irregular procedure.]—f. on , 
helm If of J. ('. & Co., a firm of vont motors of 
wliieli lie was a mendier, deposited a sum of ! 
money with the City of Montreal as a guar
antee of the good faith of J. C. & Co. in ten- | 
tiering to supply gas for illuminating ami other 
purposes to the oily ami the general publie 
within the city limits at oertuiu fixed rates, | 
lower than those previously ohurged by com
panies supplying sueh gas in Montreal, and 
for the due fulfilment of the .firm's eontrnet , 
entered into affording to the tender. After 
the const nu t ion of some works ami laying of 
pipes in the public streets, .1. C. & Co. trails 
lerred their rights ami privileges under the 
I'ontraet to another company and censed oper
ations. The plaintiff, afterwards, as assignee 
of C. demanded the return of the deposit 
which was refused by the city council which 
assumed to forfeit the deitosit and declare the 
same conliscnted to the city for non-execution i 
by .!, C. Co. of their contract. After the 
transfer, however, the companies supplying gas 
in the city reduced the rales to a price below 
that mentioned in the tender so far ns the city 
supply was affected, although the rates charg
ed io citizens were higher than the price men 
tinned in the contract. Ileld. that the deposit 
so made was a pledge subject to the provi
sions of the sixteenth title of the Civil Code 
«•f bower Canada and which, in the absence 
of any express stipulation, could not Is- re
tained by the pledgee, and that, ns the city 
had appropriated the thing pledged to its own 
U'v without authority, the security was gone 
h> the net of the creditor and the debtor was 
entitled to its restitution although the obliga
tion for which the security had been given had 
not been executed.—On a cross-demand by the 
defendant for damages, to he set off in com
pensation against the plaintiff’s claim; Ileld, 
that. a> the city had not been obliged to pay 
rates in excess of those fixed by the contract, 
no damage could be recovered in respect to 
" obligation to simply the city; and that the 
breach of contract in respect to supplying the 
l-eiilie did not give the corporation any right 
of action for damages suffered by the citizens 
individually Held, further, that prospective 
damages which might result from the occupa* 
tion of the city streets by the pipes acually 
laid and abandoned were too remote and un 
«-rt.iin to lie set-off in compensation of the 
claim for the return of the deposit.—The 
conn also decided that, following its usual 
pruviice, it would not. on the appeal, inter
nee with the action of the courts below in 
'""iters of mere procedure where no injustice 
apis-ared to have been suffered in consequence 
although there might lie irregularities in the 
issu, s as joined which brought before the trial 
conn a demande almost different for the mat
ter actually in controversy. Finnic v. City 
of Montreal, xxxii., 33ii.

I" I oinking—Security for debt of trustee— 
transfer of shares—Notice—Precarious title 

»«■»*• /7.ÎÔ. im C. V.
See Trusts, 2.

11. Hank shares—Pledge as security to an
other bank—Nullify—Loss of shares—Itesti-

Sce Banks and Banking, Id.

12. Advances of insolvent railway company 
— Fraudulent preference — lt> gist rat ion — 
Priority.

Sec Lien, 7.

111. Construction of contract—Agreement to 
secure advances—Sale—Delivery — Possession 
—Ha il nn nt to manufacturer.

See Contract, 80.

14. Scire facias—Title to land—Annulment 
of letters patent — Sale of pledge.— l’ente à 
réméré -Concealment of material facts—Arts. 
U7)-U79 It. S. O.—Iti gist ration—Transfer of 
Crown lands—Art. 1007 C. P. O.—Art. là.11 
C. C.

See Crown, i>3.

Io. Agency—Mandate—Factor—Arts. 17-17, 
1740, 17 )!, 1975 C.C.

See PARTNERSHIP, 43.

POLICE OFFICER.

1. Assault on constable — Serving summons 
—Indictable offence—Competency of wife as 
witness—Defendant—It. S. C. e. HU. s. 3) ; It. 
S. C. e. 17), s. Jit!.]—An assault on a con
stable attempting to serve a summons issued 
by a magistrate on information charging viola 
tion of the Canada Temperance Act is nn as
sault on a pence officer in the due execution of 
his duty and indictable under It. S. <’. <•. 102. 
s. 34.—On the trial of an indictment for such 
assault the wife of the defendant is not a eom- 
lietent witness oil his behalf. McFarlunc v. 
The. Queen, xvi., 303.

2. Search warrant — Magistrate's jurisdic
tion — Justification of ministerial officers — 
Hoods in eustodia legis — Iti pier in — Hstop- 
pel — It is judicata. | — A search warrant is 
sued under " The Canada Temperance Act " 
ii. good if it follows the prescribed form, and 
if it* has been issued by competent authority, 
and is valid on its face, it will afford justifi
cation to the officer executing it in either crim
inal or civil proceedings, notwithstanding that 
it may be bad in fact, and may have been 
quashed or set aside. Taschereau, .1.. dissent
ing.- The statutory form does not require the 
premises to be searched to lie described by 
metes and Imiimls or otherwise. A judgment 
on certiorari quashing the warrant will not 
estop the defendant from justifying under it 
in proceedings to replevy the goods seized 
where lie was not a party to the proceedings 
to set the warrant aside and such judgment 
was a judgment inter partes only. Tusclie 
reau, ,1.. dissenting. Sleet h V. Ilurlbert. xxv.,

3. Criminal Code, s. Ô75 — Persona désig
nait» — Officers dc facto and dc jure—Chief 
constable — Common gaming house — Con
fiscation of gambling instruments, money, ifc.j 
—Section rii5 of the Criminal Code, authoriz
ing the issue of a warrant to seize gambling 
implements on the report of "the chief con
stable or deputy chief constable ” of a city or 
town, does not mean that the report must 
come from an officer having the exact title
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mentioned, but only from one exorcising snob 
functions and duties ns will bring him within 
the designation used in the statute. There 
fore, the warrant could properly issue on the 
report of the deputy high constable of the City 
of Montreal, (lirouard, .1 . dissenting.—The 
warrant would lie good if issued on the report 
of a person who filled dc facto the office of 
deputy high constable though he was not such 
de jure. O’Kcil v. Attorney-General of Can
ada. xxvi., 122.

4. Principal and ayent — Police constable— 
Negligent performance of duty—Liability of 
municipal corporation . |— A police officer is not 
the agent of the municipal corporation which 
appoints him to the position and. if he is 
negligent in performing his duty ns a guar
dian of the public peace, the corporation is not 
responsible. Judgment appealed from (33 X. 
B. Hep. 20(1) affirmed. McCleavc v. City of 
Moncton, xxxii., 100.

POLICE REGULATIONS.

1. U. N. A. Act. I Shi, ss. 91. 92—Sale of 
liquor—Brewers’ licenses—Local and muni
cipal matters—Powers of Parliament of Can
ada-Provincial legislative authority—-17 Viet, 
c. .12 (Ont.) J—The Ontario Act, 07 Viet. c. 
32, in not a statute in the exercise of police 
regulations and is ultra vires of the Provin
cial Legislature. Severn v. The Uuccn, ii., 
70.

2. Master and servant—Negligence—“ Que
bec Factories Act "--It. S. y. orts. 3019 to 
305.1—Art. 1053 C. C.—Civil responsibility— 
Cause of acculent Onus of proof—Statut
able duty—Police regulations. | — The provi
sions of “ The Queliee Factories Act,” ( K. S. 
(J. arts. 3010 to 8003, inclusively) are intend 
ed to operate only as police regulations, and 
the statutable duties thereby imposed do not 
affect the civil responsibility of employers to
wards their employees, ns provided by the 
Civil Code. Montreal Bolling Mills Co. v. 
Corcoran, xxvi., 605.

Sec Insurance, Accident, Fire, Guaran
tee. Lire ami Marine.

See also. Public Policy.

POSSESSION.

1. .1 et ion on disturbance—Possessory ac
tion--" Possession annale"—Arts. 9}ti and 
9)3 C. C. P.— Nature of possession of ««cm. 
closed vacant lands Boundary marks — De
livery of possession.]—In 1S0O, (1. purchased 
a lot 20 feet wide, and the vendor pointed it 
out to him, on the ground, and shewed him 
the pickets marking its width and depth. The 
lot remained vacant and unenclosed up to the 
time of the disturbance, and was assessed as 
a 25 foot lot to (i.. who paid nil municipal 
taxes and rates thereon. In 1803 the adjoin
ing lot, which was also vacant and unenclosed, 
was sold to another person, who commenced 
laying foundations for a building, and in doing

so, encroached by two feet on the width of 
the lot so purchased by <>., who brought a pos 
sessory action within a couple of months from 
the date of the disturbance. Held, that the 
possession annale, required by art. Dili ('. 
U. 1’., was sufficiently established to entitle 
the plaintiff to maintain his action. Gauthier 
v. Masson, xxvii., 575.

2. Title to land — Possession —• Statute of 
Limitations.]—In 1802, M. obtained a grant 
of land from the Crown nnd in 1823, permit
ted his eldest son to enter into possession. 
The latter built nnd lived on the land and 
cultivated a large portion of it for more than 
ten years when be removed to a place a few 
miles distant, after which lie pastured Cattle 
on it. and put up fences from time to time. 
His father died liefore he left the land. In 
1870 he deeded the land to his four sons who 
sold it in 1873. nnd by different conveyances, 
the title passed to P. in 1884. In 1800, the 
descendants of the younger children of M. 
gave a deed of this land to R., who proceeded 
to cut timber from it. In an action for tres
pass by P. ; Held, affirming the judgment ap
pealed from, that the jury on the trial were 
justified in finding that the eldest son of M. 
had the sole and exclusive possession of the 
land for twenty years liefore 1870. which had 
ripened into a title. If not, the deed to Ins 
sons, in 1870, gave them exclusive possession 
and, if they hail not a perfect title then, they 
had twenty years after, in 1800. Bentley v. 
Peppard. xxxiii., 444.

3. Hallways—Location of permanent wan 
Fencing —■ Laying out of boundaries - Con 
struct ion of deed — Estoppel by con dm I 
Words of limitation—•Registry laws \otin 
of prior title—Bipariun rights—Possession 
Acquisitive prescription- Tenant by suffrnm,

-,Artt. 869, 1)72. 1881, 159.1. 2193, 2t9ti, : , 
2251 C. C.—Art. 7? C. P. G H «I /•’* ' 
e. 51—25 Viet. c. til, s. 15 Findings of fact 
Assessment of damages— Emphyteutic h 
Contract innommé—Domaine direct—Dow< • 
utile Alienation Right of action hiding 
parties.]—A railway company purchased land 
from 1*„ bounded by a non-navigable river, as 
“selected and laid out” for their pern 1
way. Stakes were planted l<> shew ! 
lines and the railway fencing, at the point - in 
dispute, was placed, here and there, above ilie 
water line, although the company conl.l not 
have the quantity of land conveyed unies- they 
took possession to the edge of the river. I', 
remained in possession of the strip of la 
tween the fence and the water's edge at 
lied of the stream ad medium filum and 
the registration of the deed to the con 
sold the rest of his property including 
rights, mills and dams constructed i 
stream to the defendant's auteur, «le»-• Tug 
the property sold as "including that pin "f 
the river which is not included In the r ' "f 
way. Ac.” The plaintiffs never operat' d their 
line of railway but, immediately on it - ennt- 
pletion, under powers conferred by their ur 
1er, and the Hailway Act, 14 & 13 Vid. 1 31. 
leased it for 1KM> years to another ■ ' ' 1 ''V
and the railway has been ever since operated 
by other companies under the lease The 
plaintiffs' action petitoire, including a claim 
for damages, was met by pleas : ( 1 > IT n the 
lease was an alienation of all plaintiff*' inter
est in the lands occupied by the railway and 
left them without any right of action; I-1 
that the right of way sold never extended be
yond the fencing, such being the Interpret*-

he
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tion placed upon the conveyance by permit- i 
ting P. to retain possession of the strip of ! 
land in question and the river ad medium ! 
11 utn ; (3) that by ten years’ possession us ! 
owner in good faith under translators- title 
the defendant had acquired ownership by the 
prescription of ten years, and (4) that, by 
thirty years' adverse possession without title, 
the defendant and his auteur» had acquired a 
title to the strip of land and riparian rights I 
in question. On appeal the Supreme Court 
held : 1. That the description in the deed to ; 
the railway company included ef jure naturœ, 
the river ad medium fHum uquw us an inci- 1 
dent of tlie grant and that their title could 
not be defeated by subsequent conveyance 
through their vendor and warrantor, notwith
standing that they may not have taken physi- ; 
cal possession of all the lands described in 
the prior conveyance. 2. That the possession 
of the strip of land and the waters and bed of 
the river ad medium ftlum by the vendor and 
his assigns, after the conveyance to the com
pany, was not the possession animo domini 
required for the acquisitive prescripton of ten 
years under art. 2221 of the Civil Code of 
Lower Canada, but merely an occupation as 
tenant by suffranee upon which no such lire 
scription could be based. 3. That tue failure 
of the vendor to deliver the full quantity of 
land sold and the company’s abstention from 
troubling him in his possession of the same 
could not be construed as conduct placing a 
construction upon the deed different from its 
clear and ambiguous terms or as limiting the 
area of the lands conveyed. 4. That the terms 
of the description in the subsequent convey
ance by 1*. to the defendant’s auteur were "a 
limitation equivalent to un express reservation 
of that part of the property which had been 
previously conveyed to the company and pre
vented the defendant acquiring title by ten 
years’ prescription, and further that he was 
charged with notice of the prior conveyance 
through the registration of the deed to the 
company. 5. That the acquisitive prescrip
tion of thiry years under art. 2212 of the 
Civil Code could not run in favour of the 
original vendor who had warranted title to the 
lands conveyed to the company because, after 
the sale, his occupaiiou of the part of the pro 
l"'"> I ne possession of which lie had failed to 
deliver, was merely on su ff ranee.—The judg 
meat appealed from was reversed on the ques
tions i,i law as summarized, Davies, J.. dubi- 
tauti, but the findings, on conflicting testimony 
in respect of damages, made by the trial judge 
were not disturbed on the appeal. On the 
question raised as to the right of action to 
recover the lands and for damages caused to 
the permanent way, it was II< Id, allirming the 
judgment appealed from, that the lease to the 
companies which held and operated the rail 
way, amounted to an emphyteutic lease assign
ing ilie domaine utile and all the plaintiffs’
' m respect of the railway, reserving. Iiow- 
ev"'- the domaine direct, and, consequently, the 
plaint ills had the right of action mm p> titoin 
us ilie party having the legal estate, although 
the right of" action for the damages, if any. 
sim aim'd would belong to the lessees, who 
held the bénéficiai estate.—Semble that, if 
necessary, the lessees might have been allowed 
t" I"- a<id«*d as parties, plaintiffs in the action, 
m "nier to recover any damages which might 
have liven sustained, if there had been any 
satisfactory proof that damages had been 
cmi-,d through the fault of the defendant.

!«,//,„ ify Co y iflTfi xxxiii..

Ha. Prescription— Art». 1319. 2191 C. C.— 
Renunciation of community—Estoppel.

See Title to Land, 75.

4. Ejectment Injunction—Account—Chan
cery jurisdiction Tax title Evidence—R. S. 
(J. (IS7?) c. }U. ». SI; 33 Viet. c. 23 (Ont )

Sec Title to Land, 09.

5. Right of way—Trespass—Possessory ac-

Sce Action, 125.

0. Purchase of stock in trade — Hiring 
former owner as clerk—Change of possession 
—R. S. O. (Mil), c. 119, s. Ô.

See Sale, 12.

7. Trespass on wild lands Isolated acts— 
Statute of Limitations.

See Prescription, 15.

8. Long user — Trespass—Title to land — 
Boundaries — Agreement at trial—Estoppel.

See Useb. 1.

0. Evidence — Entry as caretaker—Acts of 
ownership—Severance of title.

Sec Prescription, 1(1.

10. Tenants in Common—Will - Remain
der Survival of tenant for life—Statute of 
Limitations.

Sec Title to Land, 57.

11. Holding under trust- Title to land— 
Statute of Limitations.

See Will, 13.

12. _ Heed — Construction of -- Ambiguous 
description - Title to lands Conduct of 
parties — Presumptions in favour of occupant.

See Evidence, 27.

13. Testamentary succession — Balance 
due by tutor Executors iceount, action 
for— Action for provisional possession — 
Parties to action.

See Executors ami Administrators, 8.

14. Title to lands - Boundaries — Old 
survey- Statute of Limitations.

See Title to Land, 134.

15. Statute of Limitations—R. S. X. S. 
(5 Sch. o. 112 i —Partition of lands—Tenants 
in common.

See Title to Land, 80.

10. Easement - - Sale of land — Unity of 
possession Severauci Continuous user.

See Easement, 19.

17. Donatio mortis causd — Delivery of key 
to third person.

Sec 1><)NATION. 2.

18. Title to land Possession beyond bound• 
Mr//j— Bona /ides X at ice — Registered title

See Prescription, 18.

19. Title to land—Fencing—Boundaries — 
Railway — Adverse possession — Xolive by 
registration of prior conveyance.

See PRKSl HUTTON, 19.
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POSSESSION, PROVISIONAL. POWER OF SALE.

See Envoie en Possession. See Mobtoaoe, 2(1-31.

POSSESSORY ACTION.
Demolition of worka — Trespass — Party 

wall — Mitoyeneté—Form of action.
See Action, 125-127.

POST LETTER.
1. Contract by correspondence—Acceptance 

—Mailing—Art. 85 V. V.—Domicile.
Sec Contract, 134.

2. Contract by corrcapondcnce — Pont letter 
—Time limit—llrcnch of contract—Damages 
—Couii tcrcla im — f 'on dit ion prcccdcn t—High t 
of action.

See Contract. 217.

POST OFFICE.
1. Crown — Suretyship — Postmaster's

bond — Penal clause — Lex loci contract As— 
Negligence—Laches of the Crown officials — 
Release of sureties Arts. I<10.1, Il.il.
ll.iii, P.U 7. HUH- /.%'■» C. C. | In nn net ion by 
the Crown on (lie information of tin- Attorney- 
General of Canada upon a bond exetiited in 
the Province of Queliee in the form provided 
by the “ Act respecting the security to be 
given by the officers of Canada " (31 Viet. c. 
37 ; 35 Viet. e. Ill) and “ The Post Office 
Act " (3N Viet. e. 71. Held. Sir Henry 
Strong, C.J., dissenting, that the right of ac
tion under the bond was governed by the law 
of the Province of Quebec. Held, further, 
that such a bond was not an obligation with 
a |ienal clause within the application of 
articles 1131 and 1135 of the Civil Code of 
Lower Canada. Illaek v. The Queen, xxix., 
603.

2. Appointment of chief inspector—M Viet, 
c. Jit. s. Uf—Privileged communication—Act 
done in discharge of duty.

See Public Officer, 1.

3. Parol agreement — Carriage of mails— 
Part performance- Authority to bind Crown.

Sec Contract. 8.

POWERS.
1. Construction of statute—“ JUay ”—Per 

mmii’r authority—By-law or resolution — 
Muniiipal corporation — Contract — Seal - 
Adoption.]—In s. ill of the Manitoba Muni 
clpal Act, 1884, which provides that muni
cipal corporations may pass by-laws in rela
tion to matters therein enumerated, the word 
“ may " is permissive only and does not pro 
hibit corporations from exercising their juris 
diction otherwise than by by-law, Ritchie. 
C.J.. and Strong. J., dissenting. Bernardin 
v. North Duffcrin, xix., 581.

2. Stock subscriptions — Surrender -- For
feiture Duty of directors -- Const net ion 
of statute — Cancellation of shares — Con
tributories — lingular organization — I lira 
vins — “ The Companies Act "—“ The Wind
ing-up Act "—Pleading.

Sec Company Law, 43.

3. Bar of Province of Quebec—Disciplim 
Domestic tribunal—Procedure—Prohibition.

Sec Jurisdiction. 2.

4. Trustees—Party wall—Tenants in coin

s' ce Trusts, 24.

And see Executors and Administrators 
Foreclosure — Mandate — Mori 
—Partnership—Principal and Aum

4. Contract by correspondence — Accept
ance—Mailing—Art. 85 C. C.

See Contract. 134.

POWER OF ATTORNEY.
1. Husband and wife — Prohibitory clause

See Executors and Administrators. (1.

2. Assignment in trust for creditors — Pow
er of attorney to assignor Authority to use 
principal's name— Sale of goods—Credit.

See IlERToit and Creditor, 4U.

And see Attorney.

PRACTICE AND PROCEDURE (GEN- 
ERALLY.)

1. Account and Inquiry, 1, 2.
2. Actions. 3-17.
3. Admissions, 18-21.
4. Amendment, 22-27.
5. Appeals, 28-30.
tl. Default Proceedings, 37 39.
7. Deposit, 40-41.
8. Elections, 42-57.
9. Exception a la Forme, 58, 59.

10. Garnishment, 00.
11. Incidental Demand, 01, 02.
12. Information, 03.
13. Interrogatories, 04, 05.
14. Judgments, 00-71.
15. Jury Trials, 72 74.
10. New Trials, 75-89.
17. Notice, 90-92.
is. Oppositions. 93-94.
19. Orders, 95 97.
20. Parties, 98-119.
21. Peremption d’In stance. 120.

!. Procedure in Special Cases. 1- 1~-
122a.

i. References. 123-127.
. Rules of Practice, 128-130.
. Service of Process. 131-134.
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20. Stay of Proceedings, 135, 136.
27. Trials, 137 142.
28. Writs, 143-146.

(Memo. See Appeal — Pleading — Prac
tice of Supreme Court.)

1. Account and Inquiry.

1. Tentamentary nncccntion — Executorn— 
Itiilancc tint by tutor l>racticc — Action 
for account — Provinional ponnennion — En
voie en nonxcxxion—Partiex. | The Supremo 
Court nMinimi the judgment appealed from 
(Q. II. ('• Q. It. .'14). reversing the trinI court 
and dismissing the notion and incidental de
mand, mid which held, that on failure of tes
tamentary executors to render an account, the 
heirs of the testator have no direct action 
against them for alleged balances in their 
hands ; that their proper recourse would be 
by an action for account, which would em
brace the whole of the administration of the 
succession by the executors and could not lie 
restricted lo particular or isolated matters; 
that a demand for provisional possi-ssion (en
rol'#' i n poxxcxxion i, of a testamentary suc
cession against an executor who has had the 
administration thereof should implead all the 
heirs as plaintiffs, that failure in the joinder 
of any one of them would lie fatal and the 
defendant could not be eoni|iel|ed to call them 
in .1- parties in the action, and further, that, 
in a case where there were several executors, 
such actions must be brought against them 
jointly and could not be validly instituted 
against one of them even with the extra-judi
cial consent of the others. Cream v. David'

2. Ih'batx de compte — Ixxmu en reddition 
—Amount in eontroverny — ./urindiction.

See Appeal. 1)4. 241).

Action for negligence — Joint tort
Joinder of defendant» H 0, •/»

duntiiic Act—Motion for judgment—Find- 
"I fury Vi ir trial — Judgment by ap

pellate court.]—In a case where a toxving 
company made a contract and afterwards en 
Wig'111 the assistance of another navigation 

in carrying out the contract, the 
ship in tow was damaged through careless 
and improper navigation by the lugs of both 
companies employed about the work. Held. 
rovciMiig the judgment ap|>enlcd from, that 
an action in which both Companies were 
joiii.-d as defendants was maintainable in that 
[®rm under the B. <'. Tudicature Act ; that 

*~e coining before the court below on
or judgment under the order which

r"\"' '.Ihe practice in such eases, and which 
ls identical with English order 40. rule 10. of 
the orders of 1875, the Court could give judg- 
ln,‘l 1 •"•ally determining all quest long in dis- 
I’nic alihoiigh the jury may not have found 
®F 111,111 all. but does not enable the court to 

of a case contrary to the finding of a 
J.1"' In rase the court consider particular 
uidiius to bo against evidence, all that can

is- ....... k io award a new trial, either gen-
erniiv ,ir partially under llm powers confer 
r*l by the rule similar to the English order

31), rule 40 : and that the Supreme Court of 
Canada, giving the judgment that the court 
below ought to have given, was in this case 
in a position to give judgment upon the evi
dence at large, there lieing no tindings by the 
jury interposing any obstacle to their so do
ing, and therefore a judgment should be en
tered against both defen ants for damages 
and costs. ( See The “ Thrnxher " Cam . 1
H. O. Rep. pi. !.. 168.) Sewell v. H.
Towing Co., and The Moody vdlc Sa icin ill Vo..

I The Privy Council granted leave to appeal, 
but the case was settled before hearing.|

4. Partiex to xuit Aeuignnicnt of cho»c in 
action — Demurrer — Ù< * judicata ,lc- 
count. |—<’. by instrument under seal assign
ed to defendant, as security for moneys due, 
bis interest in policies of insurance on which 
lie had aidions pending. V. afterwards gave 
to It. an order on defendant for the balance 
of the insurance money that would remain 
after paying bis debt to defendant. It. in
dorsed the order and delivered it to plaintiff 
by whom it was presented to defendant, who 
wrote his name across its face. It afterwards 
delivered to plaint iff a signed document stat 
lug that, having been Informed that the in
dorsed order was not negotiable by indorse
ment, to perfect plaintiff's title and enable 
hint to obtain the money in defendant’s 
hands, they assigned and transferred their in
terest therein and appointed plaintiff their 
attorney, in their name, but for his own use 
and benefit, to collect the same. -Itefendant 
having received the amounts due C\ on the 
insurance policies informed plaintilf, on his 
demanding an account, that there were prior 
claims that would absorb it all. Plaintiff 
then tiled a bill in equity for an account and 
payment of the amount found due him to 
which defendant demurred for want of parties, 
alleging that the order, though absolute on 
its face, was, in fact, only given as security, 
and that an account between 11. and <’. be 
ing necessary to protect (Vs rights. C was 
a necessary party to the suit. The demurrer 
was overruled and the judgment overruling it 
not appealed from, and the same defence of 
want of parties was set up in the answer to 
the bill. Held, affirming the judgment up
i tea led from 12!t X. It. Hep. oliii. Strong and 
Patterson, .1.1.. dissenting, that the question of 
want of parties was rex judicata by the judg
ment on the demurrer and could not lie raised 
again by the answer.—Even if it could, the 
judgment was right as (’. was not a neces
sary party.— As between plaintiff and defend 
ant the order was an absolute transfer of the 
filial to be received bv defendant, and was 
treated by all the parties as a negotiable in
strument. Itefendant had nothing to do with 
the equities lietween and It., or lietweeu 
It. and plaintilf. but was bound to account to 
plaintilf in accordance with his undertaking as 
indicated by the acceptance of the order. Mc
Kean v. Joncx. xix., 4Stt.

5. Partie» to action — Trcnpa»» to mort
gaged property Equity of redemption — 
Tranxfer before action.]- Vnder the Judiea 
tore Act ( X. S. I the owner of the equity of 
redemption can maintain an action for tres
pass to mortgaged property and injury to the 
freehold though after the trespass and before 
action brought lie has parted with his equity. 
—Judgment appealed from (24 X. S. Hep. 
47*»I affirmed, Gwynne, .1., dissenting. -Mort
gagees out of possession cannot, after their
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interest lins censed to exist, maintain an ac
tion for such trespass and injury committed 
while they held the title.—Per UWynne, J. 
A mortgagee in possession at the time the 
trespass and injury is committed is the only 
person damnified thereby and can maintain 
an action therefor after he has parted with 
his interest, nor is he estopped therefrom by 
having consented to a sale to one of the très 
passers of the personal property as to which 
the trespass was committed. The tort feasors 
could not set up such estoppel even though 
the amount recovered from them with the sum 
received by each mortgagee for his interest 
should exceed his mortgage debt. Brookfield 
v. Brown, xxii., 398.

(1. Executors and trustees — Account* — 
Jurisdiction of Probate Court — Ren judi 
cat a. |—A Court of I'rolmte has no jurisdic
tion over the passing of accounts contain
ing items over accounts of trustees under a 
will, and relating to the duties of both exe 
cutorg and trustees is not, so far as the latter 
are concerned, binding on any other court, 
and a Court of Equity, in a suit to remove 
the executors and trustees, may investigate 
such accounts again and disallow charges of 
the trustees which were passed by the Probate 
Court, tirant v. Maclaren, xxiii., 310.

7. Annulment of deed — Prrtc-nom — 
Parties in interest—Incidental proceedings. 1— 
The nullity of a deed of assignment can only 
be invoked by proceedings to which all per
sons interested in the deed have been made 
parties. Gucrtin v. Gosselin, xxvii., 514.

8. Vacating sheriff's sale — Petition — Ex
posure to eviction B< fund of price of ad
judication paid Art*. 7W6\ 7/0, 7/J. 7/Ô ('. ('. 
P.j—Art. 715 C. C. P. does not apply to 
sheriff's sales which have been perfected by 
payment of the price of adjudication and exe 
cution of the deed, Aor does it give a right 
to have such sale vacated and the amount 
paid refunded. — The procedure by iietition 
for vacating sheriff's sales can only lie Invoked 
in cases where an action would lie. Trust 
and Loan Co. v. Quintal (2 I>or. Q. R. 1901 
followed.—The joinder of the curator to an 
unopened substitution is not necessary in an 
action upon the obligation in a mortgage 
which has priority over the instrument creat
ing the substitution, and a sheriff's sale in 
execution of a judgment upon such an obliga
tion against the grevé de substitution has the 
effect of discharging the lands from the un
opened substitution, notwithstanding that the 
curator has not been made a party to the ae 
tion or proceedings. Chef dit Vadcboncvur 
v. t'itg of Montreal (29 Cnn. S. It. 9* 
followed. Judgment appealed from. « j. It. 12 
S. C. 155, affirmed. Deschamps v. Burg, 
xxlx.. 274.

9. Action — Condition precedent — Alle
gation of performanct—Burden of proof.]—■ 
Under the Ontario Judicature Act the per
formance of conditions precedent to a right 
of action must still Is» alleged and proved by 
the plaintiff. Home Life Association v. Ban
da II, xxx., 97.

10. /Addition de compte — Unsworn state
ment- Contradictory pleadings.

See Account, 1.
11. Action against Crown — Style of cause.

Sec Crown, 90.
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12. Forfeiture of churter — Sciri facias- - 
Form of proceedings—Arts. 997 et scq. V. V. 
P.—Information by Attorney-General.

See Company Law, 21.
13. Testamentary succession — Executors 

Balance due by tutor — Action for account 
1‘rovisional possession — Envoie en posse.*-

Bee No. 1, ante.

14. Alitoyencté ■— Demolition of wall—Pus 
sessoire—Petitoiré—Form of action.

Bee Appeal. 77.
15. Action against incorporated company 

Forfeiture of churter — Estoppel — Com pii 
a nee with statute—Res judicata— Collection 
of tolls.

Sec Company Law, 22.
10. Title to land — Sheriff's sale — IV 

cating sale, refund of price — Expos un tu 
eviction Actio eondietio indebiti—Substitu
tion—Prior incumbrance—Discharge by *h<r- 
iff's sale— Petition to vacate sheriff's sale.

Bee Action. 13.
17. Adverse mineral claim—Form of plan 

and affidavit—Bight of action—Condition pre
cedent—Necessity of actual survey—Blank in 
jurat B. S. If. C. ( ISU' i c. Uo, *. .17 It. 
B. B. V (/S97) c .J, s, Jti—til Viet. c. .It.
9 (B. C.)—B. V. Supreme Court Pule }/5
of moo.

Bee Action, 28.

3. Admissions.
18. Evidence—Judicial admissions \ ul 

lifted instruments — Cadastre — Plans and 
official books of reference Compromis
“ Transaction "—Estoppel.]—A judgment de
claring a will failx is not evidence of uthiii- 
sion of the title of the heir at-lnw by reason 
of anything the devisee had done in resp.- i of 
the will, first, because the will having I "-on 
annulled was for all purposes unavailable, 
and, secondly, because the declaration of fam. 
contained in the judgment, did not shew any 
such admission. Hiirouard, J., dissented1 
The constructive admission of a fact n -lilt
ing from a default to answer interrogainiii** 
upon articulated facts recorded under an 
C. C. IV, cannot be invoked as a judicial ad
mission in a subsequent action of a ilitl- i• nt 
nature between the same parties.—Statements
entered upon cadastral plans and official ....k-
of reference made by public officials, a to I tibd 
in the lands registration offices, in vinu.- of 
the provisions of the Civil Code of I or 
Canada, do not hi any way bind persons who 
were not cognizant thereof at the linn il»1 
entries were made. -Where a deed entered in 
to by the parties to a suit in order 1 ‘ ’
a compromise of family disputes, and pn-'i-nt
litigation, failed to attain it< end. 
annulled and set aside by order of the court 
as liemg in contravention of art. 311 the 
Civil Code of Lower Canada, no all* ml ion 
contained in it could subsist even n* in ad 
mission. Duroohcr v. Durochcr, x.v :!u'-

19. Evidence — Implied admission* ■![/*. 
20, I’i'i c. c. /'.| The provision ol 111 
C. C. I\ that every fact of which the
latent...... truth is not expressly dei
clared to he unknown by the pleading* u,ei1
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►hull be held to lie udmitted, applies to inci
dental proceedings upon an appeal in the 
Court of Queen's Bench. Uucrtin v. (Josse
lin, xxvii., 514.

20. Statement in declaration—Allegation of 
possession of land—Amendment after enquête 
-Art. 12# C. V.

Sec No. 22, infra.

21. Condition of policy of fire insurance— 
Breach -Further insurance—Interest of in
sured—Mortgagor as owner — 1'leading — 
liai ver—F s top pel.

Sec Insurance, Fire, 28.

4. Amendment.

22. Judicial admission- Statement of claim 
—Amendment after enquête— Art. f2# C. C.l 
—The declaration alleged that defendant had 
been in possession of land since 0th May, 1870, 
and after enquête plaintiffs* motion to amend 
by substituting “ 1st December, 1880,” for 
"9th May, INTO,” was refused on the ground 
that the admission amounted to a judicial 
avowal from which they could not recede, and 
this decision was allirmed. Held, reversing 
the judgment appealed from, Fournier, ,i., dis 
seating, that the amendment should have been 
allowed so as to make the allegation of posses
sion conform with the facts as disclosed by the 
evidence. Itaker v. Société de Construction 
Métropolitaine, xxii., 501.

23. Suit in equity — Alternative relief — 
Amendment—Variance from relief claimed by 
bill.|- At the hearing of a suit by P. to en
force performance of an agreement by the de
visee of land under a will to convey it to P. 
he claimed to be entitled to a decree, in the 
event of the case made by his hill failing, on 
the ground that the said will was not régis 
tered according to the registry laws of New 
Brunswick, and was therefore void as against 
him an intending purchaser, and C. had an 
interest in the land lie had agreed to sell to 
him as an heir-at-law of the estate. Held, 
that on a hill claiming title under the will 1*. 
n|iild not have relief based on the proposition 
that the same will was void against him, and 
•in amendment could be permitted to make a 
case not only at variance with, hut antagonis
tic to. that set out in the bill, especially as 
mull amendment was not asked for until the 
hearing. Porter v. Hulc, xxiii., 205.

24. Amendment—Summoning party in dif- 
l'"nt rapacity Netc tent.I—Where parties 
ure before the court qud executors and the 
same parties should also be summoned quii 
trust,'. - ait amendment to that effect is sutli-
rieiii ii 'I n new writ of summons i- not neces
sary. Février v. Trépannicr, xxiv., 80.

2.i. Parties on appeal—Proceeding in name J /mi tn intendment Jurisdiction
Intcili mice with discretion on appeal.]—Be
tween ih,. hearing of a case and the rendering 
of ih. judgment in the trial court, the de 
lendniii died. Ills solicitor by inadvertence 
aiMTilh.l the case for revision in the name of 
tlic I defendant. The plaintiffs allow-

a •'1111 "I the Court of Review to pass with 
out tint icing the irregularity of the inscription 
out. w I" !, the case was ripe for hearing on the 
ni.'iiK, gave notice of motion to reject the in- 
tvription. The executors of the deceased de

fendant then made a motion for iiermission to 
amend the inscription by substituting their 
names ês qualité. The Court of Review al
lowed the plaintiffs’ motion as to costs only, 
permitted the amendment, and subsequently 
reversed the trial court judgment on the 
merits. The Court of King's Bench (appeal 
side), reversed the judgment of the Court of 
Review on the ground that it had no jurisdic 
tion to allow the amendment and bear the 
case on the merits, and that, consequently, all 
the orders and judgments given were nullities. 
Held, reversing the judgment apiiealed from 
<•}. K. 10 K. B. 611) the Chief Justice and 
Taschereau, .1., dissenting, that the Court of 
Review had jurisdiction to allow the amend
ment and that, as there had been no abuse of 
discretion and no parties prejudiced, the Court 
of King's Bench should not have interfered. 
Price v. Fraser, xxxi., 505.

20. Findings of fact—Hi re rsal on questions 
of laic—Amendment- Action by lessor—Fm- 
phyteutis—Alienation Fight o/ action—Add
ing parties.J — The judgment appealed from 
was reversed on the questions of law, Davies, 
J., dubitante, but the findings on confllctory 
testimony in respect to damages made hy the 
trial judge were not disturbed on the appeal. 
Semble, that where a lessor laid the domaine 
direct and tin* lessees the domaine utile in 
lands and the lessor brought action uu peti- 
loirc to recover the lands and for damages, if 
there had been damages proved, an amendment 
should have been allowed adding the lessees 
as parties, plaintiffs in the action, in order to 
recover damages, it any. Hint might have been 
sustained. Mussuwippi l alley Hy. Co. v. 
Heed, xxxiii., 457.

27. Administration of Justice Act (Oaf.) — 
Amendment of pleadings—Order by Court of

See Mobtuaue, 34.

5. Appeals.

28. Fffeet of deed given in evidence—(Ques
tion not raised at trial nor in term -Filter- 
tainment on appeal.]—The Court of Appeal 
cannot refuse to entertain a question as to the 
effect of it deed given in evidence on the ground 
that it was not raised at the trial or in term. 
(hikes v. Turquand 11,. R. 2 Iv Ac I. App. 
325». referred to hy Strong. .1. Judgment ap
pealed from (1 Ont. App. R. 112) reversed. 
dray v. HichfOfd, ii.. 431.

2b. \ppeal-Order esl'iiding lime.]—The 
Court of Appeal for Ontario held that an np 
peal did not lie to that court front the order 
uf ;i judge thereof extending the time for ap
pealing io the Supreme Court of Canada. See 
Il Ont. App. R. 54. .V* ill v. Trave lle rs' Ins.
Co., Cass. S. C. Vrac. (2 ed. I (El; Cass. Dig. 
(2 ed. I 373.

30. School corporation — Itecision of super
intendent of public instruction Appeal — 
Final judgment — Mandamus—It. S. (Q. arts. 
J055, UOâü—.i.i «(• fill \ ict. r. iii, ss. IS and 19 
((Qu' .i |- Vnder art. 2055 R. S. Q. as amended 
by 55 & 50 Viet. e. 24 ss. IS. 10. ratepayers of 
a school district apiiealed to the superintendent 
of public instruction who rendered a decision 
and gave orders and directions respecting the 
erection of a school house, which, however, the 
school commissioners neglected to perform.
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mm f:

Held, uWinning the judgment appealed from 
(Q. It. 3 Q. fi. 500), that in such vases, the 
decision of the Hiiperiiitetident of publie in
struction was final; that no appeal therefrom 
would lie to the Superior Court ami that the 
proper remedy to enforce the execution of the 
orders and directions of the superintendent 
was by mandamus. Commissaires d'Hcolc de 
St. Charles y. Cordeau, !)th Deceinlier. 1805.

31. Appeal—Collocation and distribution— 
Art. llil ('. V. I‘. — Hypothecary claims— 
Parties in interest—Incidental proceedings.]— 
The appeal from judgments of distribution un 
dor art. Till C. V. 1*. is not restricted to the 
parties to the suit, hut extends to every person 
having an interest in the distribution of the 
moneys levied under the execution. (Jucrtin 
v. (Josselin, xxvii., 51-1.

32. Appeal—Inspiration of time limit—For
feiture of riffht—Condition precedent—Ouster 
of jurisdiction — Objection tukf n by court— 
Waiver — Arts. Prit), Unit, IJJtj C. P. y.| — 
The provisions of arts. 1020 1200 (*. 1*. t j.,
limiting the time for inscription and prosecu
tion of appeals to the Court of Oueen's Bench, 
are not conditions precedent to the jurisdiction 
of the court to hear the appeal and they yiay 
therefore be waived by the respondent. Cimon 
v. 'J'lit (Jut ta 123 Can. S. C. It. 02) referred 
to.—Art. 1220 C. I1. <j. applies to appeals in 
cases of petition of right. Lord v. The 
(Juecn, xxxi., 105.

| Compare Park Iron (late Co. v. Coates (L. 
It. 5 C. 1'. t«41.1

32a. Judgments certified to court below— 
Issue of execution Special lean.]- 1'nder 
the provisions of It. S. C. e. 135. s. 07, a 
judgment of the Supreme Court of Canada 
certified to the proper officer of the court of 
original jurisdiction becomes the judgment of 
the inferior court for all intents and pur
poses of it is not necessary to make s|ievinl 
application for leave to Csiie execution in 
order to obtain the costs of the appellant in 
the Supreme Court of Canada allowed him on 
taxation in that court. Lx parte Jones, 35 
X. B. Hep. ION.

33. Action for negligence—Joint tort feasors
Joinder «/ defendants It. C, Judicature

Act Motion for judgment- Findings of jury 
—Mew trial—Judgment by appellate court.

See No. 3, ante.

34. (Questions of practice—Appeal—Duty of 
appellate court.

See Appeal. 304.

35. Inspiration of time for appealing—For- 
feiture of light Condition precedent -Ouster 
of jurisdiction - W nicer - Objection taken by 
uppillutc court—.lr/«. lit JO, I PHI, 1220 (J.P.Q.

See Appeal. 432.

30. Parties on appeal—Proceeding in name 
of deceased party— Amendment Jurisdiction 
—Interference with discretion on up peal.

Sec No. 25. ante.

0. DKPAl'LT 1‘HtHKKIllNue.

37. Serrice of action—Judgment by default 
—Opposition to judgment — Arts, lti, SO et 
seg., )S.I. fSO C. C. P. False rtliirn of ser
vice.J—No entry of default for non-appear

ance can be made, nor ex parte judgment ren
dered, against a defendant who has not been 
duly served with the writ of summons, .d 
though the papers in the action may have 
actually reached him through a person with 
whom they were left by the bailiff.—Arts. 4v. 
ct seq. C. C. I*, relate only to cases where it 
defendant is legally in default to appear < r 
to plead and have no application to an <j- 
parte judgment rendered for default of ap
pearance, in an action which has not been dul> 
served upon the defendant, and the defendant 
may at any time seek relief against any su. It 
judgment and have it set aside, notwithstand
ing that more than a year and a day in-,\ 
have elapsed from the rendering of the mum. 
and without alleging or establishing that lie 
has a good defence to the action on the nen - 
Turcotte v. Dunsercau, xxvii.. 5X1.

38. Art. 223 C. C. P.—Default to ansmr 
faits et articles I nterrogatones takes pro 
con ft ss is—/ rn g ular p roct dure.

Sec Arbitrations, 42.

311. Matter of procedure — Removal of </> 
fault—Leave to defend—Discretionary ord<r.

See Appeal. 187.

7. Deposit.

40. Deposit of moneys in court—Orth 
officer obtained by third party—Final t, 
Apjical—.IS I'iet. e. Il, s. II—Interest 
posit—Jl Vic#, c. 12—37 I iet. e. LI 
many jurisdiction over court officers.]
31 Viet. c. 12. and 37 Viet. c. 13, the M

V taler

of Public Works of Canada appropriated I,nub 
and, in accordance with said Acts, paid it 
hands of the prolhonotary at Halifax. >•'».Is** 
as compensation and interest, as provid'd by 
those Acts to be distributed among the ov in». 
This sum was paid out by order of tin Su
preme Court of Nova Scotia, to A., as miner, 
to <i.. as mortgagee, and to others entitl'd, 
less ten dollars. As the money had renia,n.d 
in the hands of the prolhonotary for some 
time, <i. applied to the court for an order up
on the prolhonotary to pay interest up<>u hi- 
proportion of the moneys, which inter, -i was
alleged to have been received by the ........... •-
lary from the hank where lie had plie . d the 
amount on deposit. The application « re
sisted on the ground that he was not m -u.-r 
able to the proprietor of the principal nr to 
the court, for interest, but it was mu d.-nivl 
that I lie interest had been received. A rule 
absolute was granted, ordering the pi iIhiiio-
tary to pay whatever rate of inter* 
received. On appeal, lh Id, ( Foili n 'i m i 
Henry, .1.1.. dissenting), that the prut 
was iiot entitled to any interest iln de|»"Mt 
earned while under the control of tin • ••‘irt. 
and that, in ordering the prothonoiai > I 
over the Interest received, the court 
vising the summary jurisdiction which -'i|»ri<-r 
courts have over their immediate tlin-r« 
Held, also ( Fournier, .1., dissenting. I Tie- 
chereau, J., dubitante), that the mder up 
pealed from, being a decision on an application 
by a third party to the court, was ;ii■,••■.liable 
under 38 Viet. e. 11. s. 11. Wilkin- <eU>.
III., 203.

41. Controverted election—Prelim«A 
jeelions — Deposit of security — L ■ yd
deputy prolhonotary.

Sec No. 43. sfra.
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8. Elections.

42. Controverted election—Preliminary oh- \ 
jectiona — Statua of petitioner — Onua pro- 
bondi.I—By preliminary objections to an elec 
lion petition the res|Nmdent chi lined the |ieti- 
tion should he dismissed because the said peti
tioner had no right to vote at said election. 
On the day fixed for proof and hearing of the 
preliminary objections the petitioner adduced 
no pi oof and tlie respondent declared that he 
had no evidence and the preliminary objections 
were dismissed : Held, per ltitchie, C.J., and 
Taschereau and I'uttcrsou. .1.1.. that the ohm* 
probandi was upon the |s-t it inner to establish 
his status and that the appeal should be nl 
lowed and the election petition dismissed.— 
Per Strong .1., that the onua probandi was 
upon the petitioner, lint in view of the estab
lished jurisprudence the appeal should lie al
lowed without costs. Fournier and Uwynne, 
J.I.. com fra., were of opinion that the omii* 
probandi was on the respondent. The Megan- 
flc Election Case (8 Can. S. V. It. HID), dis
cussed. Stanatcnd election Caae; Wider v. 
Show, xx.. 12.

4.‘l. Controverted election — Preliminary ob
jections—Service — lie posit of security—Re
ceipt by deputy prothonotary- R. S. C. r. it, 
it. K it it, a.-aa. (c) it (y) and s. 10. )—With 
au election petition against the return of two 
sitting members for an electoral district, peti
tioner de|Misited #2,0110 with the deputy pro- 
thonotary, and in the notice of presentation of 
petition and de|iosit of security stated that lie 
had given security of #1,000 for each respond
eat. "in all. two thousand dollars.” duly de
posited with the prothonotary. as required by 
statute. The receipt was signed by the deputy 
prothonotary appointed by the judges, and 
acknowledged receipt of #2.1 NHI. without stat 
ing that #1,000 was deposited as security for 
each respondent. The |s*titiou was served tier- 
sotuilly on the respondents at Ottawa. Held. 
1st That |iersonni service of the petition at 
Ottawa without an order of the court is good 
service under s. 10 of The Controverted Elec
tions Act. 2nd. That there Is1 ing at the time 
of the presentation of the petition security of 
ÿl.noo for the costs of each respondent the 
security given was sufficient. Ilrd. That pay
ment to the deputy prothonotary was a valid 
payment. Queen'a County (P.E.I.) Election 
* ttuviea v. lit uneasy, and Prince Ed- 
iranl County ( P.E.I. ) Election Case. Pirry v. 
Cameron, xx., 20.

41. Controverted election—R. S. C. c. ft, *. 
f»« Preliminary examination—Order post pon
ant until after session of Parliament—Six 
months' limit — Enlargement of time.) —On 
motion for preliminary examination of re
spondent the court ordered respondent not to 
«l'l»,-'ir until after the current session of Par
liament. Held, reversing the judgment up 
pealed from, that the order was. in effect, an 
enlargement of the time for the commence
ment of the trial until after the session, the 
finie occupied by which was not to be com
puted ns part of the six months' limit. I,a- 
praine Election Case; (lilieault v. Pelletier, 
XX.. 186.

,4ô. Controverted election — Enlargement of 
fim< fi„- commencement of trial — Vo tier of 
trial shorthand writer's notes—R. S, C. c. A, 
*»• .11. .1.1, :,0 (6).j—On 10th October. 1801. 
the judge on the trial of an election petition, 
within ii months after filing of the petition.

enlarged the time for the commencement of the 
trial to 4th November, the 0 months expiring 
on 18tli October. On tilth October another 
order was made by the judge fixing the trial 
for 4tli November, and 14 clear days' notice 
of trial was given. Resjiondent objected to 
the jurisdiction of the court. Held, that the 
orders made were valid. 'Mint the objection to 
tlic sufficiency of notice of trial given under It. 
S. ('. c. U. s. .‘II, was not an objection which 
could be relied on in an appeal under s. 60 i b i 
of that Act.—The evidence taken by a short- 
band writer, not an official stenographer of 
the court, who lias been appointed and sworn 
by the judge, need not be read over to tin* wit
nesses when extended. Pontine Election Case; 
Muring v. I.gon. xx.. U2tl

4<i. Controrcrtcd Elections Act- R. S. C. e. 
0, s. .10- .ludieial discretion . | It. S. ( '. e. 11, 
s. .'Ml, provides that two or more petitions pre
sented relating to the same election or return 
shall be bracketed together and tried us one 
ivt it ion, but shall stand in the list where the 
ast presented would have stood if it bail been 
the only one, “ unless tin* court otherwise 
orders.” Held, that the words “unless tin* 
court otherwise orders,” makes it a matter of 
judicial discretion to try the pel it ions sepa
rately or together. I undreuil Election Case, 
xxii., 1.

47. Election petition — Preliminary objec
tions—Piling of petitionConstruction of sla 
lute—5i it oô \ ict. v. JO, a. Ô UM R. S. C. 
C, I, s. 7, a.-a. .17 -Interpretation of words and 
terms— In-gal holiday. | When the time limit
ed for presenting a petition against the return 
of a mendier of tin- House of Commons of 
Canada expires or falls upon a holiday, such 
petition may lie effectively filed upon the day- 
next following which is not a holiday. .Nirolet 
Elect ion Cast. xxix., 178-

(Leave to appeal to Privy Council refused.)

48. Controverted election—Trial of petition 
—Extension of linn - Appeal—Jurisdiction. \ 
—Un 20tli May, 11)01, an order was made by 
Mr. .lustici* Bellinger for tin* trial of tin* peti
tion against the appellant's return ns a mem
ber of tin* House of Commons for Beauhnrtiole 
thirty days after judgment should be given 
by the Supreme Court on an uppeul then pend
ing from tin* decision on preliminary objec
tions to the petition. The Supreme Court 
judgment was given on 21 Hh Octols*r. and on 
tilth Novemlier. on application of tin* peti
tioner for instructions, another order was 
made by the same judge (Belanger. .1.». 
which decided that juridical days only 
should lie counted in computing the said thirty 
days and staling that such was the meaning of 
tin* order of 20th May, and that tlth December 
would be the date of trial. On the petition 
coming on for trial on lilli December appellant 
moved for peremption on tin* ground that the 
six months' limit for bearing bad expired. Tin- 
motion was refused and. on the merits, the 
election was declared void. On appeal to tin* 
Supreme Court. Ihld. Davies. J.. dissenting, 
that an appeal would not lie from the order 
of tilth November: that the judge bad power 
to make such order, and its effect was to ex
tend the time for trial to Oth December, and 
the order for peremption was, therefore, right
Iy refused. Iteauharuois Election Case, xxxii.,
111.

41*. Controverted election—Stay of proceed
ings pending appeal on preliminary objections
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—Trial within six month»—Extension of time 
— Disqualification.]—Preliminary objections 
to an election petition filed on 22nd February, 
11K)2, were dismissed by Lorungvr, J., on April 
24th, and un appeal was taken to the Su-
Îrenie Court of Canada. On 31st May, Mr.

ustiee Lora tiger ordered that the trial of the 
petition be adjourned to the thirtieth juridical 
day after the judgment of the Supreme Court 
was given and the Supreme Court judgment 
was given dismissing the appeal on 
October 10th, making November 17th the 
day fixed for the trial under the order 
of 31st May. On November 14th a mo
tion was made before Loranger, J.. on be
half of the member elect to have the petition 
declared lapsed for non-commencement of the 
trial within six months from the time it was 
filed. This was refused on 17th November, 
but the judge held that the trial could not 
proceed on that day as the order for adjourn
ment had not fixed a certain time and place, 
and on motion by the petitioner lie ordered 
that it be commenced on December 4th. The 
trial was begun on that day and resulted in 
the mendier elect being unseated and disquali
fied. On appeal from such judgment the ob
jection to the jurisdiction of the trial judges 
was renewed. Held, that the effect of the or
der of May 31st was to fix November 17th 
as the date of commencement of the trial : 
that the time between May 31st and October 
11 hit, when the judgment of the Supreme Court 
on the preliminary objections was given, 
should not lie counted as part of the six 
months within which the trial was to be be 
gun, and that December 4th. on which it was 
begun, was therefore within the said six 
months. Held, also, that if the order of 31st 
May could he considered as fixing a day for 
the trial it operated as a stay of proceedings 
and the order of Mr. .lust ice La vergue on 
Novemlier 17th was proper. As to the dis
qualification of the member elect by the judg
ment appealed from, the members of the court 
were equally divided and the judgment stood 
affirmed, aft. James Eleetion fane, xxxiii., 
137

50. Controverted eleetion — Preliminary ob
jections — Status of petitioner — Onus pro-

Sce No. 42, ante.

51. Findings of fact — Inference»—Inter
ference on appeal.

See Election Law, 87.

52. Finding» of fact—Interference on ap-

See Election Law, 88.

53. Controverted eleetion — Enlargement of 
time for commencement of trial—Notice of 
trial—R. S. C, c. P, »». SI, SS, 50b.

See No. 45, ante.

54. Eleetion trial — Lapse of time limit— 
Consent judgments—Reserve of objeetion.

Sec Election Law, 130.

55. Appeal — Election petition — IHssolu- 
tion of parliament — Abatement of proceed
ings — /frfurn of deposits — Payment out of 
court below.

See Election Law, 03.
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50. Preliminary objections — Service of 
eleetion petition—Ratliff's return—Cross-’j 
amination.

See Election Law, 117.

57. Controverted election — Status of p< li 
tioner—Certified copy of voters’ list—Imprint 
of Queen's Printer—Evidence—Form of pi It 
tion—Jurat on affidavit of verification—V‘i. 
liminury objections.

Sec Election Law, 108.

0. Election a la Fokme.

58. Pleas in Exchequer Court—Exception •) 
la forme—Art. lit! C. C. P.

See Pleading, 21.

50. Arts. U, 116. 119 C. C. P— Right of 
action — Married woman — Exception à In 
forme—Procedure.

See Action, 84.

10. Garnishment.

00. Husband and wife — Purchase by wife 
—Re-sale—Garnishment—Procedure — I hbts 
Of husband Statute of Elizabeth II 
ing or delaying creditors—Equitable jurisdie 
tion.I—1>. purchased land and had the ■ n 
voyance made to his wife who paid the price 
and obtained a certificate of ownership. I> 
having transferred all his interest to her. Sin- 
sold the land to M. and executed a transfer 
acknowledging payment of the purchase i 
which transfer in some way came Into the 
possession of M.’s solicitors, who had it r> l 
tered and a new certificate of title issued in 
favour of M., though the purchase money wus 
not, in fact, paid. M.’s solicitors were also 
solicitors of judgment creditors of D . and 
judgment having been obtained on their debts 
the purchase money of said transfer was gar 
nished in the hands of M.. An issue was .li 
reeled as between the judgment creditors and 
the wife of I). to determine the title n. the 
money under the garnishee order, and the 
money was, by consent, paid into court. Tin- 
judgment creditors claimed the money on tin- 
ground that the transfer of the lami n. I).T 
wife was voluntary and void under the Sta
tute of Elizabeth, and that she therefore held 
the land and was entitled to the pur.-lm*- 
money on the re-sale as trustee for D //<M 
reversing the decision appealed from, that i 
der the evidence the original transfer i - tin- 
wife of I), was bond fide; that she paid for 
the land with her own money and bought it 
for her own use ; and that, if it w.a> not 
bond fide, the Supreme Court of the North 
West Territories, though exercising 11 ■■ func
tions and possessing the powers f -nnerly 
exercised and possessed by courts of emiity. 
could not. in those statutory pm. . .-.ling', 
grant the relief that could have l*wi 
obtained in a suit in equity.—Thai < v.-n if 
the proceedings were not bond fid* th- car 
nisliee proceedings were not proper l\ .akm; 
that the purchase money was to have lieen 
paid by M. on delivery of deed of 
and the vendor never undertook to treat hi® 
as a debtor ; that if there was a debt it wa* 
not one in which D., the judgment d-htor. ai 
against whom the garnishee proceeding-* w.-re 
taken, could maintain au action in Ids own
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right and for bis own exclusive benefit ; that 
D.’s wife was not precluded, by having as
sented to the issue and to the money being 
paid into court, from claiming that it could 
not be attached in thaw proceeding»; and that 
the only relief possible was by an independent 
suit. Uonohoc v. Hull, xxiv., Ü83.

11. Incidental Demand.
(11. Appeal for costs—Action in tear rani y— 

Proceedings by warrantee before judgment on 
principal demand 1—It is only as regards the 
principal action that the action in warranty 
is an incidental demand. Between the war- 
amee and the warrantor it is a principal ac
tion and may be* brought after judgment on 
the principal action, and the defendant in 
warranty has no interest to object to the man 
ner in which he is called in where no question 
of jurisdiction arises and lie suffers DO preju
dice thereby. But if a warrantee elect to take 
proceedings against his warrantors before lie 
has himself been condemned he does so at his 
own risk and. if an unfounded action has been 
taken against the warrantee and the warran
tee does not get the costs of the action in war
ranty included in the judgment of dismissal 
of the action against the principal plaintiff, 
he must bear the consequences. Archbald v. 
ih Lisle; Halier v. de Lisle; Mowat v. de Lisle, 
XXV., 1.

(Ci. Opposition to judgment — Cross-de
mand—Helling off damages ■— ll'direr of ex
ception déclinatoire -Art. lHi'f (J. P. (J.

See Pleading, 43.

12. Information.
(13. Information of intrusion — Subsequent 

action - Hcs judicata — Itenefieial interest 
in land.)—In proceedings on an information 
of intrusion exhibited against him by the 
Attorney-!ieneral of Canada, it had lieen ad
judged that F., who Claimed title under a 
grunt from the Crown under the Great Seal 
of British Columbia, should deliver up nos- 
wssion of lands situate within the railway Wit 
In that province. The Queen v. Far well (14 
Van. S. C. It. 392. ) F. having registered his 
grant and taken steps to procure un inde
fensible title from the Registrar of Titles ( B. 
V.i, thus preventing grantees of the Crown 
Irnin obtaining a registered title, another in 
formation was exhibited by the Attorney-Gen
eral to direct him to execute to the Crown in 
right of Canada a surrender of conveyance 
of the lands. Held, affirming the judgment 
appealed from (3 Ex. C. R. 271 !. that the
Pf0'...lings on the information of intrusion
did not preclude the Crown from the further 
remedy claimed. Far well v. The Queen, xxii.,

13. Interrogatories.
(14. Inierrogatories — Faits et articles — 

Craasrt answers — Issues taken pro confessis. 
See Evidence, 159.

(là. Interrogatories — Faits et articles — 
lakimj pro confessis — Motion in trial court 
—Art. _'>9 C. C. P.

See Evidence, 100.

14. Judgment.

00. Hit rant under reserve of rights—No
tice—Judgment granting acte ■— Subséquent 
action - Hovumentary evidence introduced in 
appeal — Lis pendens — lies judicata -Art. 
4’H, V. C. P.J—The bank, in an action against 
G„ tiled a withdrawal of part of the demand 
in open court reserving the right to institute 
a subsequent action for the amount so with
drawn. The court granted acte Oil this re
traxit, and gave judgment for the balance, 
which was not appealed from. In a subse
quent action for the amount so reserved : 
Held, reversing the judgment appealed from 
(10 It. L. 003), Fournier, J., dissenting, that 
art. 451 C. C. 1\, applied to withdrawals made 
out of court and cannot affect the validity of 
a withdrawal made in open court and with its 
permission.—2. That us to the part of the 
claim so withdrawn, there was no lis pendens 
at the time of the second action, and it was 
then too late to question the validity of the 
retraxit upon which the court had acted and 
rendered a judgment in the first action, which 
was final and conclusive.— Neither was there 
chose jugée as to the amount reserved ns no 
adjudication was made thereon.— A document 
not proved at the trial but introduced for the 
first time on appeal cannot be invoked or made 
part of the case in appeal to the Supreme 
Court. Mont nul L. »l I/. Co. v. Fauhux (3 
Can. S. C. R. 433), and Lionuis v. Moisons 
Hunk (10 Can. S. ('. R. 5271 followed. F.x- 
eliangc Hank of Canada v. (Jitman, xvii., 108.

117. Appeal — Practice — Judgment of 
court —■ II ithdrawal of opinion — Equal di
vision of judges hi appeal- Final judgment A 
—The Court of Appeal for Ontario, composed 
of four judges, pronounced judgment, two be
ing in favour of dismissing an appeal, the other 
two pronouncing no judgment. In the Su
preme Court it was objected that in the judg
ment appealed from no decision had been ar 
rived at. Held, that the appellate court could 
not go behind the formal judgment which 
stated tlmj. the appeal had been dismissed; 
further, that the proposition was the same as 
if the four judges had been equally divided in 
opinion, in which case the appeal would have 
been properly dismissed.— ( Compare. 11 O. R. 
491 ; 14 Ont. App. R. 419; 15 App. Cas. 188.) 
Hooth v. Hutte, xxi., (137.

(18. Encroachment on street — Huilding 
" upon” or “close to " the line — Petition to 
remove obstruction — Judgment- 1 lira peti
te.]—By s. 454 of the charter of the City of 
Halifax any person intending to erect a build
ing upon or close to the line of the street 
must first cause such line to be located by the 
city engineer and obtain a certificate of the 
location ; and if a building is erected upon or 
close to the line without such certificate hav
ing been obtained the Supreme Court, or a 
judge thereof, may. on |ietition of the re
corder. cause it to be removed. A petition 
was presented under this section, asking for 
the removal of a porch built by R. to his 
house, which the petition alleged, was upon 
the line of the street. A porch had been 
erected on the same site in 1835 and removed 
in 1HH4 ; while it stood the portion of the 
street outside of it, and since its removal the 
IHirtion up to tlie house, had lieen used as a 
public sidewalk : on the hearing of the peti 
tion the original line of the street could not 
be proved, but the judge held that it was 

i close to the line so used by the public, and
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ordered its removal. The Supreme Court (N. 
s. i refereed his decision. Held, affirming the 
judgment appealed from (20 N. S. Itep. 130), 
that the evidence would have justified the 
judge in holding that the porch was u|m>ii the 
line. Init having held that it was close to the 
line while the petition only called for its re
moval ns upon it. his order was properly re
versed. City of Halifax v. Reeves, xxiii., 340.

Oil. Set-off — Judgment against stranger to 
cause—Prête-nom.\—A defendant cannot set 
up hy way of compensation to a claim due to 
plaintiff a judgment (purchased subsequent to 
the date of the action I, against one who is 
not a party to the cause, and for whom the 
plaintiff is alleged to Ik- a prête-nom. Bury 
v. Hurray, xxiv., 77.

00a. Judgments eertified to court below — 
Issue of execution—Special leave.| — Under 
the provisions of R. S. C. c. 13ft, s. 07. a judg
ment of the Supreme Court of Canada certi
fied to the proper officer of the court of ori
ginal jurisdiction becomes the judgment of 
the Inferior court for all intents and purposes 
and it is not mvessary to make special appli
cation for leave to issue execution in or»ler to 
obtain the costs of the appellant in the Su
preme Court of Canada allowed him on taxa
tion in that court, Ex parte Jones, 33 N. 1$. 
Rep. 108.

70. Appeal — Question of local practice — 
Inscription for proof and hearing — Pre- 
emptory list — Sot ice — Surprise—Artifice— 
Requête civile.

See Practice or Supreme Court, 230.

71. Opposition to judgment — Revocation— 
,4r/*. n.#. h\. u*t. imi m.t. i 7.Î, inti c. p. 
Q.—Cross-demand — Waiver of declinatory 
exception.

See Pleadi.no, 43.

15. Jury Trial.

72. Jury trial — <Questions — Findings as 
to contract in writing—Ratification of irre
gular agreement.

Sec Contract, 117.

73. Change of venue — Order for habeas 
corpus—Presence of prisoner—Increased ex
penses — Pleading to indictment—Conviction.

See Habeas Corpus, 2.

74. Marine insurance — Partial loss on 
cargo — Stranding — Evidence — Jury trial.

See Evidence, 17G.

10. New Trials.

7ft. Quashing appeal — Heath of party — 
Suggestion — Judgment nunc pro tunc.) — 
Where the unsuccessful party died after ver
dict and before judgment on a rule for a new 
trial and judgment a une pro tune was entered, 
by order of a judge, as of a day prior to 
his death and a suggestion of the death en
tered on the record, the court refused to quash 
an appeal by his executors. Judgment np 
pealed from (2ft X. B. Rep. 100) affirmed. 
Muirhead v. Shirreff, xiv., 735.

I 70. Misdirection — Disagreement of jury 
Motion for judgment — Amendment of plead 

! ings —Sew trial — Judicature Act rule V.Hi 
—Jurisdiction — Final judgment. |—In an 

: action for damages for the loss of glass de
livered to defendants for carriage the judge 
left to the jury the question of negligence 

I only, reserving any other questions to be d. 
cided subsequently by himself. On the auc
tion submitted the jury disagreed. Defend
ant then moved in the Divisional Court i i 
judgment, but pending such motion, plaintiff* 
applied for and obtained an order amending 
the statement of claim, and charging other 
grounds of negligence. Defendants submitted 
to the order, pleaded to the amendments, m d 

I new material issues were thereby raised. The 
action as amended was entered for trial but
was not tried before the Divisional ...... :
pronounced judgment on the motion. dism- 
sing plaintiff's action. The Court of Appeal 
reversed this judgment and ordered a n.w 

1 trial. Held, affirming the judgment appealed 
from, that the action having been disposed of 
before the issues involved in the case, whet lier 
under the original or amended pleadings, had 
been passed upon or considered by the trial
judge or jury, a new trial should ....... .
and that this was not a case for invoking 
the power of the court, under rule 791». in 
finally put an end to the action. Held, also, 
that the judgment ordering a new trial was not 
a final judgment nor did it come within any 
of the provisions of the Supreme Court Act 
authorizing an appeal from judgment- not 
final. Canadian Pacific Ry. Co. v. Cobban 
Mfg. Co., xxii., 132.

77. Practice — Equity suit — Sew trial - 
Construction of statute as to—Persona ./«

I signala — 5J I iet. e. j, s. 85 (.V. II. I |
Viet. e. 4. s. 85 t X. IV». provides tl t in 
an equity suit " either party may apply far 
a new trial to the judge liefore w hm the 
trial was held.” //</</, reversing the i-ion 
appealed from. Taschereau, J., dissenting, that 
such application need not be made liefore tin* 
identical judge before whom the trial w.i-l.id. 
but could lie made to any judge exercising the 
same jurisdiction. Therefore, where tin jmlg*- 
in equity who had tried a case resign .I lii« 
office, an application for a new trial could In* 
made to his successor. Footncr v. Fia< *
Sim. 3101 followed. Bradshaw v. Baptist 
Foreign Mission Board, xxiv., 351.

78. Sew trial — Verdict — Finding of jur/i 
—Question of fart — Misapprehi ii'wn.]— 
Where a case has been properly suhniiinil t"

I the jury and their finding upon the f;n t* an 
such ns might be the conclusions of riM-.innbi<* 
men. a new trial will not be granted on the 

! ground that the jury misapprehended or mi»- 
I understood the evidence, notwithstanding that 
I the trial judge was dissatisfied with the ver 

d!ct. Fraser v. Drew, xxx., 241.

I 79. Cross-examination of prosecuti ix—Scf 
trial — Discharge of prisoner.

See Evidence, 1.
! 80. Xrgligcncc — Joint tort feasors—Joi*

•1er of defendants — B. C. Judicata"■ IcU- 
Motion for judgment — Findings of jury — 

i Judgment of appellate court.
Sec No. 3, ante.

I 81. Direction to jury — Wilful misrepresr*
I talion — Fair and truthful answers

See Insurance, Life. 24.
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82. Trial with jury — Evidence — Giving 

credit — Direction to jury.
Sec Salk, 88.

88. Disponing of case on motion for new 
trial — Jtuli [76 A. S. dud. Act.—Directions 
to jury — Issue not pleaded — Equity case— 
Dispensing with jury.

See New Trial. 73.

84. Neic trial — Misdirection — Proceed
ings at trial — Deserved questions.

See Negligence, 18'.).

85. New trial — Condition of refusul — 
llcmittitur damna.

See Damages, 7 ; and Libel, 5.

80. Jury trial — Admitting testimony de 
bene esse — Withdrawal by judge’s charge — 
Improper admission of evidence.

Sec New Trial. 35.

87. New trial — Judy mint on verdict - 
Court of Itcvicw—Si Viet. c. }, s. 10 (Que.) 
—-3Ô Viet. c. 6. s. 1.1 (Que.)

Sec Railways, 108.

88. New trial — Improper reception and re
jection of evidence—Nominal damages.

See New Tkial. 37.

80. Jury trial — Assignment of facts — 
Art». KJ, 4H C. C. /*.—Art. 4.'7 C. P. (J.— 
Inconsistent findings — Misdirection — New 
trial —/‘leadings.

See New Trial 70. 03.

17. Notice.

00. Notice of action — Public officer - 
(j nest ion not directly before court — Unwar
ranted declaration.

See Notice. 30.

01. Money counts — Notice of claim — 
Special pleas — “ Never indebted.”

See Action, 21.

02. Appeal — Question of local practice — 
ln*< 1 iption for proof and hearing—Per
emptory list — Notice — Surprise — .1 rfi/lrr 
—«< quite civile.

See Practice of Krcreme Court, 230.

18. Oppositions.

03. Form of proceeding — Opposition to 
judgment — *' Rcscissoirr " joined with “ He- 
•CtiiJofil."]—An opposition asking to have 
11 judgment sot aside, on tliv ground that tin* 
defendant has not been duly served with the 
action, which also alleges the defendant's 
ground-; of defence upon the merits, should 
not he dismissed merely for the reason that 
the ' ivoire has thus been improperly join
ed with the rescindant. Turcotte v. Danse 
nan. xxvii., 583.

,W- li. fa. de terris—Insolvency of cxecu- 
Nj OT — Opposition to seizure — Art.

See Execution, 5.

10. Orders.

03. Award to be entered as a verdict — 
Motion to set aside — Judge's order — Spe
cial paper Superior Court (A. It. 1 Affidavits 
in reply — New matter — Discretion of court 
below--Con. Stats. (A. li. 1 c. J 7. s. 17.1.1 — 
The cause xvas referred by the Supreme Court 
of New llrunswick at nisi pi ins to arbitra
tion, the award to be entered on the poste» 
as a verdict of a jury. After the award the 
appellants obtained a judge's order for u stay 
of proceedings, and for the cause to hi- entered 
on the motion paper of the court Mow. to en
able the appellants to move t-> set aside the 
award and obtain a new trial, on the ground 
that the arbitrators had improperly taken 
evidence after the case More them was closed. 
Before the term in which the motion was to 
he heard, appellants abandoned that portion 
of the order directing the cause to Is* placed 
on the motion paper, and gave the usual no
tice of motion to set aside the award and 
post va, and for a new trial, which motion, 
by the practice of the court, would Is* entered 
on the special paper. Defendant, in opposing 
such motion, took the preliminary objection 
that the judge's order should Is* rescinded Is* 
fore plaintiffs could proceed on their notice, 
and presented affidavits on the merits, and 
plaintiffs requested leave to read affidavits in 
reply, claiming that defendant's affidavits dis
closed new matter. This the court refused, 
and dismissed the motion, the majority of the 
judges holding that plaintiffs were bound by 
the order of the judge, and could not proceed 
on the special paper until that order was re
scinded. the remainder of the court refusing 
the application on the merits. ID hi, reversing 
the judgment appealed from 123 N. B. Rep. 
4471, that the cause was rightly on the spe
cial paper, and should have lmen heard on 
the merits, and the court should have exer
cised its discretion as to the reception or re
jection of affidavits in reply. Strong, .1.. dis
sented. on the ground that such an appeal 
should not lie heard, and also because on the 
merits the ap|ieul should fail. -Per Ritchie, 
C.J. A court of appeal ought not to differ 
from a court Mow on a matter of discretion, 
unless it is made absolutely clear I Inn such 
discretion has been wrongly exercised. Con. 
Stats. N. B. e. 37, s. 173 applies as well to mo
tions for new trials, where the grounds upon 
which the motion is based are supported by 
affidavits, as in other eases. It makes no dis
tinction, but applies to all “motions founded 
on affidavits." Jones v. Tuck, xi., 1117.

1kl. Iteport of referee — Ap/ieal Notice— 
Extending time Discretionary order. |—
Refusal to extend time for appealing to a 
court Mow is an exercise of judicial disere 
lion with which the Supreme Court will not 
interfere. ’Township of t'olchcster South v. 
I alail, xxiv., 1122.

1)7. Parties on appeal -Proceeding in name 
of deceased party Amendment Jurisdic
tion — Interference with discretion on appeal.

See No. 25, ante.

20. Parties.

1)8. Negligence - Joint tort feasors—Join
der of defi ndants—It. U. Judicature Act— 
Motion for judgment Findings of jury — 
New trial — Practice — Judgment by ap-
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peltate court.I—In u case where a towing 
Company made a contract and alterwards en
gaged the assistance of another transporta
tion company in carrying out the contract, the . 
ship in tow was damaged through careless 
ami improper navigation by tlie tugs of both 
companies employed upon the work. Held, 
reversing the judgment appealed from, that 
the action in which both companies were join 
ed as defendants was maintainable in that 
form under the 11. ('. Judicature Act ; that 
the case coming before the court below on 
motion for judgment under the order which 
governs the practice in such cases, and which 
is identical with the English order 40, rule 
1U of the orders of 1875, ilie court could give 
judgment linally determining all matters in 
dispute, although the jury may not have 
found on them all, but does not enable the 
court to dispose of a case contrary to the 
finding of the jury. In CUM the court con
siders particular findings to be against evi- ; 
deuce, all that can be done is to order n new 
trial, e.ther generally or partially, under the 
powers conferred by the rule similar to the 
English order 89. rule 40; and that the Su
preme Court of Canada giving the judgment 
that the court below ought to have given, was 
in this case in a position to give judgment 
upon the evidence at large, there being no 
findings by t lie jury interposing any obstacle 
to their doing so. and therefore, a judgment 
should be entered against both defendants for 
damages and costs. — Set1 The Thrasher ” ! 
Case (1 II. C. Hep. pt. I., 153). Sewell v. , 
II. C. Towing Co. and the Moody ville Saw
mill Co, ix., 527.

[The Privy Council granted leave to appeal, 
but tlie case was settled before hearing.]

DÎ». Will—Action to annul — Testamentary 
capacity—Evidence of capacity—Onus—Par
ties — Mis en causes.] — An action for an
nulment of a will, the execution of which was 
procured when, as alleged, the testator was 
not capable of making it, was dismissed be
cause all necessary parties had not lieen sum
moned. The Court of Queen’s Bench (Q. It. 3 
Q. H. 5521, reversing this decision, held that 
the execution of the will had been procured by 
undue influence, and annulled it. — The Su
preme Court affirmed the decision appealed 
from as to parties, holding that the Superior 
Court should itself have summoned the parties 
deemed necessary. It also affirmed the judg
ment as to the will on the ground that the 
onus was on the party procuring the execution 
to prove Capacity, and that he hud not only 
failed to do so, but the evidence was over 
whelming against him. Carrie v. Carrie, 
Uth May, 181)5, xxiv., 712.

100. Devolution of Estates Act, Jjf) Viet. 
(O.) c. 22—Added parties — Orders AG <1- %8, 
Ontario Judicature Act—II. S. O. (1887) c. 
10!), s. 30.|—A testator divided his real estate 
among his three sons, the portion of A. C„ 
the eldest, being charged with the payment 
of $1,000 to each of his brothers, and its pro
portion of the widow's dower. The will also 
provided that “ should anÿ of my three sons 
die without lawful issue and leave a widow, 
she shall have the sum of $50 per annum out 
of the estate so long ns she remains unmarried, 
and the balance of the estate shall revert to 
his brothers with the said $50 on her mar
riage." A. C. died after the testator, leaving 
a widow, but no issue. Held, that the mort 
gagee of the reversionary interest of one of 
his brothers in the lauds devised to A. C. was

improperly added, in the master's office, ns a 
party to an administration action, and could 
take objection at any time to the proceeding 
either by way of appeal from the report or on 
further directions, and was not limited to the 
time mentioned in order 48 of the Supreme 
Court of Judicature which refers only to a 
motion to discharge or vary the deerc 
Vouan v. Allen, xxvi.. 292.

101. Winding-up Act — Moneys paid out 
of court — Order made by inadvertence 
Jurisdiction to compel re payment — It. .S'. C. 
c. 120, ss. J,0. }/. O) -Locus standi of Ri< li
er (J nierai—ôô <(• -iü Viet. c. 28, s. 2—Statute, 
construction of.\—The liquidators of an in 
solvent bank passed their final accounts and 
paid a balance, remaining in their hands, into 
court, it appeared that by orders issued 
either through error or by inadvertence * lie 
balance so deposited had lieen paid out to a 
person who was not entitled to receive tlie 
money, and the Receiver-General of Canada, 
as trustee of the residue, intervened and ap
plied for an order to have the money re-paid in 
order to be disposed of under the provisions of 
the Winding-up Act. Held, affirming the deri
sion of the Court of Appeal for Ontario, that 
the Receiver-General was entitled so to inter
vene although the three years from the date of 
the deposit mentioned in the Winding-up Act 
had not expired. Held, also, that even if lie 
was not so entitled to intervene the provincial 
courts hud jurisdiction to compel re payment 
into court of the moneys improperly paid "out. 
llogaboom v. Iicceiver-Uencrai of Canada; In 
rc Ventral Hunk of Canada, xxviii., 192.

102. Supreme Court of Mova Scotiu — 
Parties — Husband and wife — Striking out 
name of wife joined as co-plaintiff.

See Insurance, Fire, 82.

103. Intervention — Tutor ad hoc—Matter 
of procedure.

See Substitution, 2.

104. Service of judgment — Party absent 
from jurisdiction—Defendant in hypothecary 
action—Condemnation in default of surrender.

See No. 131, infra.

105. Restitution de deniers—Right of action 
—Prête-nom.

See Action, 134.

10<$. Vice-Admiralty — Rescue of vessel 
sir a nded—Sul rage—Special contract—I *a rties.

Sec Shipping, 5.

107. Action for use and occupation Tres
pass—Mesne profits — Parties — Tenants in 
coin mon—\on-joinder.

See Ejectment, 2.

108. Trespass — Mortgage — Equity of re
demption—Transfer before action—Parlies.

See No. 6, ante.

109. Foreclosure — Order for possi ^ion- 
immoral contract—Pleading—Parties.

See Pleading, 31.
110. Defense cn fait—Status of plaintif— 

Special denial—Art. 144 0. C. P.
Bee Pleading, 33.
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111. Adding purl ica—Orders 46 and 48, On

tario Judicuture Act.
Nee Will, 15.

112. Testamentary succession—Executors— 
Balance due by tutor—Action for account— 
Provisional possession—Envoie en possession.

See No. 1, ante.
ll."t. Annulment of deed—Prête-nom — Par- 

ties in interest—Incidental proceedings—'-Col
location—IIypotbecary claim.

Nee No. 7, ante.

114. Winding-up Act—Insolvent bank—lie- 
payment of moneys paid through inadvertence 
—Locus standi of Receiver-General.

Nee Windino-up Act, 14.

115. Title to land — Entail — Life estate— 
Fiduciary substitution — Privileges and hypo 
thees—Mortgage by institute—Preferred claim 
—Prior incumbrancer—Vis major—Registry 
laws — Sheriff's sale—Sheriff's deed — Chose 
jugee—Parties—Estoppel—Art. 2172 C. C.— 
20 1'ict. c. 20’ {Van.)

Nee Mortgage. 16.

110. Trustee— Misappropriation — Surety 
—Knowledge by cestui t/uc trust—Estoppel— 
Parties.

Nee Trusts, 21.

117. Vacating sheriff's sale—Petition—Ex
posure to eviction—Refund of price of adjudi-

See No. 8, ante.

1 118. Legal warranty — Issues on appeal—

Nee Appeal, 307.

110. Findings of fact — Reversal on ques
tions of fact—Amendment—Action by lessor 
—Emphyteusis—Alienation—Right of action 
—Adding parties.

Nee Railways, 153.

21. PEREMPTION D'INSTANCE.

120. Péremption d'instance — Limitation of 
action—Abalenient—Retrospective legislation. 

Nee PEREMPTION D’INSTANCE.

22. Procedure in Special Cases.

121. Special ease — Adduction of further 
emit we.]—Where a special case has, by con- 
win of parties, been submitted, and the judge's 
tohiules of evidence taken at the trial agreed to
.......insidered ns part of the special case, the
court lias no power to order further evidence 
to be taken, except with the like consent. 
Smyth v. McDougall, 1., 114.

122. Judgments certified to court below — 
Is*iii of execution—Npeeial leave.]—Under 
thf provisions of It. S. C. c. 135. s. «17. a 
judgment of the Supreme Court of Canada 
cert ifctl to the proper officer of the court of 
original jurisdiction becomes the judgment of

i the inferior court for all intents and purposes,
I and it is not necessary to make special appli- 
i cation for leave to issue execution in order 
1 to obtain the costs of the appellant in the 

Supreme Court of Canada allowed him on tax
ation in that court. Ex parte Jones. 35 N. It. 
Rep. 108.

122a. Civil procedure — B. X. A. Act, 1867. 
s. ltd, s.-s. /.}—Jurisdiction of provincial legis-

Sce Constitutional Law. 12.

23. References.

123. Winding-up Act—Procedure—Esc of 
ordinary machinery of court — Security—Re
ference to master.]—In assigning to provincial

, courts or judges certain functions under the 
Winding-up Act, Parliament intended that the 
same should lie performed by means of the 
ordinary machinery of the court and by its 
ordinary procedure. It is. therefore^ no 
ground of objection to a winding-up order that 
the security to be given by the liquidator ap
pointed thereby is not fixed by the order, but 
is left to be settled by a master. Judgment 
appealed from (lti Ont. App. R. hil> af
firmed. Nhoolbred v. Clarke, xvii., 265.

124. Master s report—Reasons for decision 
— Apportionment of damages—Credibility of 
witnesses—Irrelevant evidence.]—In an action 
against several mill-owners for obstructing the 
Ottawa River by throwing sawdust and re
fuse into it from their mills a reference was 
made to the master to ascertain the amount 
of damages. Held, affirming the judgment ap
pealed from, that the master rightly treated 
the defendants as joint tort feasors ; that he 
was not called upon to apportion the damages 
according to the injury inflicted by each 
defendant, and that he was not obliged 
to apportion them according to the dif 
firent grounds of injury claimed by the 
plaintiff. Held, further, that the master 
was the final judge of the credibility of 
the witnesses and his report should not be 
sent back because some irrelevant evidence 
may have been given of a character not likely 
to have affected his judgment, especially as no 
appeal was taken from his ruling on the evi
dence.—On a reference to a master, the latter, 
provided he sufficiently follows the directions 
of the decree, is not obliged to give his rea
sons or enter into a detailed explanation of 
his report to the court. (Compare 11 O. R. 
401 ; 14 Ont. App. R. 410; 15 App. Cas. 188.)

■ Booth v. Ratté, xxi., 037.
125. Appeal—Trial by jury — Withdrawal 

from jury—Reference to court—Consent of 
parties—Railway company—Negligence.]—On 
the trial of an action for injuries alleged to 
have been caused by negligence of the ser
vants of the railway company in not giving

, proper notice of the approach of a train at a 
crossing, whereby plaintiff was struck by the 
engine and hurt, the case was withdrawn from 
the jury by consent of counsel for both parties 
and referred to the full court with power to 
draw inferences of fact and on the law and 
facts either to assess damages to the plaintiff 
or enter a judgment of nonsuit. On appeal 
from the decision of the full court (31 N. R. 
Rep. 318), assessing damages to plaintiff :

I Held, tiwynne and Patterson, JJ„ dissenting,
I that as by the practice in the Supreme Court
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of Now Brunswick all matters of fact must 
lie derided by the jury, and can only be enter 
tallied by the court by consent of parties, the 
full court in considering the case pursuant to 
the agreement at tbe trial acted us a quasi- 
arbitrator, and its decision was not open to 
review on appeal as it would bave liera if the 
judgment laid been given in the regular course 
of judicial procedure in the court. Canadian 
Pacific Ity. Co. v. Fleming, xxii., 33.

12Ü. Municipal corporation—Drainage Ac
tion for dumayi•*—Itcfcrcncc—Drainage Triala 
Act, ô.'t \'ict. c. 51—Potters of referee,|—A 
referee under Tbe Urainage Trials Act of 
Ontario (34 Viet. c. Till, whether under s. 11, 
or s. I'd, has full power to deal with tbe case 
as be thinks lit, and to make of bis own mo
tion. all necessary amendments to enable him 
to decide according to the very right and jus 
tice of tbe case, and may convert the claim 
for damages under said s. 11 into a claim for 
damages arising under s. 51)1 of the Munici
pal Act.—One whose lands in the adjoining 
municipality have been damaged cannot, after 
the by-law bus been appealed against and con
tinued. and the lands assessed for benefit, con
tend before the referee to whom bis action 
for such injury lias been referred under the 
Drainage Trials Act, that he was not liable to 
such assessment, the matter having been con
cluded by the confirmation of the by-law.— 
The referee lias no jurisdiction to adjudicate 
as to the propriety of the route selected by the 
engineer and adopted by by-law. the only 
remedy, if any, being by appeal against the 
project proposed by tbe by law. Totcnship of 
Ellice v. IIilea; Township of Ellice v. Crooks,

127. Report of referee — Time for moving 
against- Aotice of appeal—Con*, rule* SJfti, 
Ü-'ll)—Extension of time—Confirmation of re- 
port by lapse of time.]—In an action by V. 
against a municipality for damages from in
jury to property by the negligent construction 
of a drain, a reference was ordered to an of
ficial referee ** for inquiry and report pursuant 
to s. 101, Judicature Act, and rule 552 of tbe 
lligli Court of Justice." The referee reported 
that tbe drain was improperly constructed, 
and that V. was entitled to $000 damages. 
The Divisional Court held that an appeal was 
too late, no notice having been given within 
the time required by cons, rule 848. and re
fused to extend the time for appealing. On 
motion for judgment on the report by V. it 
was claimed on behalf of the municipality that 
tbe whole case should be gone into upon the 
evidence, which the court refused to do. Held, 
affirming the decision appealed from, that the 
appeal not having been brought within one 
month from tbe date of the report, as required 
by cons, rule 848, it was too late ; that the 
report had to be filed by tbe party appealing 
before tbe appeal could be brought, but the 
time could not be enlarged by bis delay in 
filing it ; and that the refusal to extend the 
time was an exercise of judicial discretion with 
which an appellate court would not interfere. 
Held, also. Gwynne. J.. dissenting, that the re
port having been confirmed by liqise of time 
and not appealed against, the court on the mo
tion for judgment was not at liberty to go into 
the whole case upon the evidence, but was 
bound to adopt the referee’s findings and to give 
the judgment which those findings called for. 
Freeborn v. Vandusen (15 Ont. P. It. 2041 
approved of and followed. Totrnship of Col
chester South v. Valad, xxiv., 022.

24. Hulks of Practice.

128. Disposing of rase on appeal — Soto 
Scotia Judicature Act—Order 57, rule 5.1 — 
Order 57, Rule 5, of the Nova Scotia Judica
ture Act. applies only to cases tried by a judge 
without a jury, and order 38. ltule 10. to 
cases tried with a jury. Urecn v. Miller. 
xxxiii. at p. 227.
Anu sec New Trials, No. 80a.; Practice m 

Supreme Court. No. 181s.

128a. Aegligence—Joint tort feasor*— Jon, 
der of defendants—U. C. Judicature Acts 
Motion for judgment — Findings of jury 
Judgment of appellate court.

See No. 3, ante.

121). Adding partie 
tario Judicature Act.

Orders IfG and 48 On- 

See Will, 15.

130. Adverse mineral claim—Form of a fit 
davit—Right of action — Condition précédait 
—Accessit y of actual survey—It. C. Suprcnu 
Court rules.

Sec Action, 28.

25. Service of Process.

131. Hypothecary action— Absentee- I. /. 
•iOlô C. C.—Service of judgment—lrf. '/Hi < 
C. P. and C. S. L. C. e. )!). *. 15—ll'air- - 
Surrender—Personal condemnation.] — By a 
judgment en declaration d'hypothèque land in 
the possession and ownership of respondents 
was declared hypothecated to 1>. for $5,21*1. 
interest and costs; they were condemned m 
surrender the same for judicial sale to satisfy 
the judgment, or pay tbe amount to I).; the 
option to be made within 40 days of servin' <>ii 
them of the judgment, and in default of opt ion 
within that time, the respondents were con
demned to nay appellant tbe amount of tin- 
judgment. The respondents residing in Scot
land and having no domicile in Canada the 
judgment was served at the prothonotary's of 
lice and on their attorneys. After 40 days, no 
option having been made, I>. issued fi. In. tl< 
taris against respondents for tbe amount of 
the judgment. The sheriff first seized the pro
perty hypothecated, sold it and handed over 
the proceeds to a prior mortgagee. Another 
writ of fi. fa. de terris issued, other lauds of 
respondents were seized, and they filed an op
position afin d'annuler, claiming that tlie indû
ment bad not been served on them and that 
they were not personally liable for the debt. 
Held, 1. Reversing the judgment appealed from, 
that it was not necessary to serve a judgment 
en déclaration d'hypothèque on a defendant 
who is absent from the jurisdiction and has 
no domicile therein. 2. That respond' h, by 
not opposing the first seizure of their y iperty. 
had waived any irregularity (if any as to 
the service of the judgment. 3. That in an 
action cm déclaration d'hypothèque the .'.-fend 
ant may, in default of his surrendering ■ pro
perty within tbe period fixed by tbe court, bo 
personally condemned to pay the full amount 
of the plaintiff’s claim. Dubuc v. I\ idston. 
xvi., 357.

132. Parties to hypothecary action Scrtiet 
of judgment—Absence from jurisdiction—Con
demnation in default of surrender.]—I" an ac
tion en déclaration d'hypothèque, on default of
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surrendering the property charged, a defend
ant may he personally condemned to pay the 
amount of the claim.— It in not necessary to 
serve a judgment en déchirât ion d'hypothèque 
upon a defendant absent from the jurisdiction 
and who has no domicile therein. Uubuc v. 
hid.son, xvi., 357.

And see No. 131, ante.

133. Service of action — Judgment by de
fault -faine return of service.

Sec No. 37, ante.

134. Service of petition» und process in con- 
travelled elections.

See Election Law and No. 43, ante.

20. Stay of Proceedings.

13'. Adding parties—Foreclosure—Stay of 
proceedings —■ ('auditions of sale—Lessee of 
mortgaged premises.

See Mortgage. 27.

130. Controverted civet ions — Stay of pro- 
feedings pending appeal on preliminary objec
tions—Extension of time—Disqualification.

See No. 40, ante.

27. Trials.

137. Cross-examination—Defendants jointly 
on pleaded- Joint defence—Itights of separate 
counsel at trial.

See Pleading, 22.

13H. Absence of material i r it ness—Bill for 
account — Order refusing postponement of

See Vendor and Purchaser, 18.

130. Trial—Omission of evidence — Misdi
rection—I nduc influence on jury.

See New Trial, 80.

140. Mining late—Location of mining claim
Certificate of work — Vacant location—Re

ception of evidence.
See Mines and Minerals, 11.

141- Libel—(Question of privilege—Proof of 
malice—Admission of evidence.

See Libel, 8.

142. Criminal law — Procedure at trial— 
' Evidence Act, WHS — Husband and
»' < . as competent tritnesses — “ Communica- 
Mo/,., Privilege—Construction of statute— 
Ou celions given by legal adviser.

See Criminal Law, 25.

28. Writs.
143 Renewal of writ—Setting aside order 

lor \luster setting aside his own order.]—A 
wni issued from the High Court of Justice 

in June, 1887, was renewed by order 
°t a master in chambers three times, the last 
ord.T being made in May, 1800. In May. 
IS-'I. ii was served on defendants, who there- 
tipoii applied to the master to have the service 
antl ,Ul<t renewal set aside, which application

' was granted and the order setting aside said 
service and renewal was allirmed on appeal by 
u judge in chambers und by the Divisional 
Court. Special leave to appeal from this 
decision was granted by the Court of Appeal, 
which also allirmed the order of the master,

1 Osler, J., who delivered the principal judg- 
mei I, holding that the master had jurisdiction 
to review his own order; that plaintiffs had 
not shewn good reasons, under rule 238 («I, 
for extending the time for service; and the 
ruling of the master having hee.i approved by 
a judge in chambers and a Divisional Court, 
the Court of Ap|ieul could not say that all the 
tribunals below were wrong in so holding. 
IIchi. that for the misons given by Osier, ,1. 
(15 Ont. I'. It 5(1), the appeal to the Supreme 
Court should be dismissed with costs. How
land v. Dominion Bank, xxii., 130.

144. I enditioni exponas—Order of court or 
judge \ nentiny sheriff's sale Execution 
against lands.]—A petition en nullité de décret 
has the same effect as an opposition to a seiz
ure and under arts. «102 and ($03 C. C. P. the 
sheriff cannot proceed to the sale of property 
under a writ of venditioni exponas unless such 
writ is issued by an order of the court of a 
judge. Itissoncttc v. Laurent (15 H. L. ID 
approved. Taschereau and (IWynne, .1,1., dis
senting. Lcfcuntun v. I éronneuu, xxii., 203.

145. Execution for costs — - Supreme Court 
judgments—Special leuve for issue of ic/it.J — 
As a judgment of the Supreme Court of Can
ada, Cert died to the proper officer of the court 
of original jurisdiction, becomes a judgment

I of the inferior conn under the provisions of 
It. S. C. c. 135, s. (17, for all intents and pur 
poses, it is unnecessary to obtain special leave 
to issue execution for costs awarded on the ap- 
|H>al. Ex parte Jones, 35 N. 11. ltep. 108.

PRACTICE OF THE SUPREME 
COURT OF CANADA.

1. Amendments, 1-12.
2. Case and Factums, 13-44.
3. Counsel; Solicitors and Agents, 45-

(12.
4. Costs, ($3-83.
5. Cross-appeals, 84-87.
0. Dismissing Appeals Summarily, 88-

102.
7. Election Casks, 103-112.
8. Exchequer Court Appeals, 113-110.
1). Extension of Time for Appeal, 120 131.

10. Habeas Corpus Appeals, 132-144.
11. Hearing, 145-157.
12. Inscription. 158-104.
13. Interest, 105-108.
14. Judgments, 100-183.
15. Leave to Appeal. 184-213.
10. New Grounds taken on Appeal. 214- 

221
17. Parties. 225-228
18. Privy Council Appeals. 220-237.
10. Procedure in Courts below. 238-247.
20. Stay of Proceedings, 248-254.
21. Vacation, 255-257.
And sec Appeals — Findings in Court be

low—New Trials.
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1. Ahkniimksth.

i
•se;

1. Appeal ease—1 tnendment — Application 
after judgment.]—The Supreme Court in de
termining nn npiienl is Imund by the case as 
transmitted as for nine the material upon 
which the hearing was based ; steps to amend 
should he taken before the decision on the 
appeal, and an application to amend the case 
after a judgment ordering a new trial comes 
too late. Providence Washington Ins. Co. v. 
(Jcrotr. xiv., 731.

2. Amendment of case—Action against Pro
vincial Government—Stale of cause.]—In this 
case the action was instituted against the 
(iovernment of Qneliee. hut when the case 
came up for hearing on the appeal to the 
Supreme Court the court ordered that the 
name of “Her Majesty the Queen ” he sub
stituted for that of the “ Province of Que
bec.” Grant v. The Queen, xx., 207.

3. Amending case—Evidence of plaintiff— 
Chamber application.]—Respondent (plain
tiff) moved the full court to have the case 
amended by adding his evidence when exam
ined as a witness on behalf of appellant (de
fendant). For annellant it was contended 
that under art. 251 of the Code of Civil 
Procedure the evidence could not he consid
ered. a declaration having lieen filed exclud
ing it from the record. Held, that the applica
tion should have been made in chambers, and 
not to the court, and that, in any event, the 
evidence could not properly be made part of 
the case. Ætna Ins. Co. v. Urodie, Cass. Dig. 
(2 ed.) 073 ; Cass. S. C. I'rac. (2 ed.) 00, 
80. 131.

4. Case—Amendment—Remitted to court 
below.]—A judge of the court below having 
certified that the examination of one I). was 
made part of the case Quantum valant, Held, 
that tlie case must lie remitted to the court 
below to lie settled in accordance with the 
statute and practice of the court. It should 
appear clearly, whether the examination did 
or did not properly form a part of the case. 
Mof'all v. Wolff, Cass. Dig. (2 ed.) 073; Cass.
S. C. Prac. (2 ed.) 80, 131.

5. Municipal corporation—Construction of 
sidewalks—Trespass — Action en bornage — 
Petitory action—Amendment of pleadings— 
Practice—R. S. C. c. 135, s 6.1]—The plain
tiff brought his action to recover the value of 
a strip of land of which the defendant was il
legally in possession. The courts below dis
missed the action on the ground that the pro
per remedy was by action en homage, or au 
pétitoirc. In order to cease litigation, the 
Supreme Court of Canada, without directing 
any amendment of the pleadings, reversed the 
judgment of the courts below, directed that 
the record should Is* remitted to the trial 
court for the purpose of ascertaining the ex
tent of the property affected by the trespass 
and ordered the restoration thereof to the 
plaintiff. Borland v. City of Montreal, 
xxxiii., 373.

(1. Adding alternative claims—Amendment 
—Discretionary orders — Duty of appellate 
court. |—Where the courts below have in the 
exercise of judicial discretion ordered or re
fused leave to amend the pleadings, there ought 
not to he any interference with this exercise of 
their discretion on an appeal. Porter v. Pel- 
ton, xxxiii., 440.

7. Exercise of discretion on appeal—Enter- 
l ing new verdict—Amending pleadings.

See Appeal, 130.

8. Amendment — Case in appeal — Adding 
affidavit to printed case.

Sec No. 14, infra.

9. Replevin — Pleading — Justification by 
sheriff—Amendment in Supreme Court.

See Sheriff, 0.

10. Correction of printed case—Remitting 
record for amendment.

See Nob. 22, 23, infra.

11. Matter in controversy—Amendment of 
pleadings—Aew grounds raised on appeal.

Sec No. 218, infra.

12. Defective awards—Objections taken on 
appeal—.1 mending answers—Costs.

Sec Arbitrations, 54.

2. Case and Factums.

13. Special ease—Consent as to material to 
be used—Order for taking further evidence.] 
—In a special case submitted by consent of 
the parties upon the trial judge's notes, the 
court cannot made an order for the taking 
of further evidence without u like consent. 
Smyth v. McDougall, 1., 114.

14. Case in appeal—Amendment—Adding 
affidavit to printed case.]—On the hearing 
application on behalf of the appellant was 
made to have an affidavit added to the case 
filed.—Per Ritchie, C.J. "The case has been 
settled and you cannot now amend it by add
ing what would be equivalent to new r\id- 
ence." Confederation Life Association v. 
O'Donnell, x., at p. 03.

15. Factum—Scandalous and impertinent 
matter—Costs.]—The appellant's factum con
taining reflections on the conduct of the judges 
of the Court below, was ordered to Is- taken 
off the files as scandalous and impertinent, 
and appeal allowed without costs. I union v. 
Oliver, xi„ 159.

19. Printed case—Reasons for judgment ap
pealed from.]—The printed case filed should 
contain the reasons for judgments of courts 
below.—Per Ritchie, C.J., in Attorney-General 

I v. City of Montreal, xiii., at p. 359.

17. Verdict for solatium—Death of parent 
j —Pecuniary loss—Art. 1056 C. C. Lori

Campbell's Act—Cross appeal.] - Wln-re a 
I verdict for damages could not lie upheld on 

the ground of solatium, but the respondent 
neglected to file a cross-appeal to sustain 
it on the ground that there was evidence of 

j a pecuniary loss for which vom|K-nsntion 
I might have been recovered, the appeal was 
j allowed and action dismissed with costs, ('itp 
I of Montreal v. Labclle, xiv.,' 741.

18. Case on appeal—Evidence Document 
not proved in trial court.]—The c.-isc in ap
peal should not contain matter that was not

I before the trial court. Exchange Hank of 
I Canada v. Gilman, xvii., 108.
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h—Unnecessary matter.]—Objec 
actum us containing unnecessary 
lie urged ut the hearing. Vole 

Cuss. l>ig. (2 vd. i (183 ; Cuss 
ed.) 144

. 19- Facto
lions to 
matter uia 
man v. Ali 
»• C. Dig

irrer — Defective cate — Formal 
A case cannot be liled or appeal 

where it does not appear by the 
that judgment has been forrn- 

Reid v. Rumsuy, Cass. Dig. (2 
Cass. Drue. (2 ed.) 04.

20.__
judgment.
entertai
printed
ally 
ed.) 42

ng cane — Record incomplete—Font 
of hearing.]—An incomplete case 
received by the registrar, hut where 

was liled. the bearing of appeal 
ed to stand over till the case was 
by the addition of the formal judg 

the court below. Kearney v. Kean, 
ig. ( 2 ed. i 072 ; Cass. S. C. Vrac. 
04

21.
yonemçn

(2 ed.
Irrrpt</«ri/// in cane filed — Frinting— 

— Substantial compliance with rules.]— 
i portions of the case had been italicized 

printing. The prothonotary certified 
lie printed case was the case agreed upon 
littled by the parties. No alhdavit was 
E-ed to contradict this certificate or to 
1 that the italics had been improperly 
1-Objection to ease overruled. The case 

___lie printed so ns to procure a certain de
gree of uniformity and nil that is required is 
a substantial compliance with rule 8.—Ritchie. 
C.J., in chambers. May v. McArthur. Cuss, 
ltig. (2 ed. I 074; Cass. 8. (3. Vrac. (2 ed. t 
135.

23. Correction of printed ease—Remitting 
to court below.]—Fcr Fournier, J., in cham
bers. Where it appeared that certain papers 
which a judge of the court below had directed 
should form part of the case had been incor
rectly printed, especially the factum of the 
respondent in said court, which had been 
translated and in which interpolations had 
been made, the registrar was directed to remit 
the case to the court below to be corrected. 
I’nrkvr v. Montreal City Fass. Ry. Co.. Cass. 
Dig. (2 ed. ) 074: Cass. S. C. Vrac. (2 ed. t 
132.

24. Settling case—Application as to print- 
iug. |—Fer Uwynne, J., in chambers. No ap
plication should be made with respect to the 
contents of the ** case.” or to dispense with 
printing any part of it, until it has been 
settled by agreement between the parties, or 
by a judge of the court lie low. pursuant to the 
statute. Carrier v. Render, Cass. Dig. (2 ed. t 
(174 ; Cass. 8. C. Vrac. (2 ed. I 05. 00, 134.

25. Incomplete record—Order to add mat
ter omitted.]—Fcr Ritchie, C.J., in chambers. 
In a Itvitish Columbia appeal from a judg
ment overruling demurrers an original 
case did not contain the formal order or 
judgment of the court. T’pon applica
tion. the agent of the respondents' solicitors 
consenting, it was ordered that the regis
trar he at liberty to lile the case as received 
without the formal order, and that the appel
lants might attach the formal order to the 
case and copies within six weeks from that 
date. Rank of R. S. .1 v. Walker, Cass. Dig. 
^2 ed.) (173; Cass. S. C. Vrac. (2 ed. t 65,

26. Case on appeal — Incomplete record— 
Undertaking to have decree added.]—During

the hearing of the appeal, the attention of ap
pellant’s counsel was called to the fact that 
the case was defective on account of the omis
sion from the record of the decree of the Court 
of Chancery. The argument was allowed to 
proceed on counsel undertaking to have the 
decree added to the case lie fore judgment 
should be rendered. Wright v. Synod of Hu
ron, Cuss. Dig. (2 ed.) In 3 ; Cass. S. C. Vrac. 
C2U3) (15, 80.

27. Late filing of case -Inscription—Cross- 
appeal—Hearing refused.]—Respondents, who 
had given notice of cross-appeal, moved for 
leave to proceed with cross appeal, notwith
standing that the original case had not been 
filed until that day by appellants and 
that the appeal hud not lieen inscribed. — 
Appellants also moved to have principal 
appeal heard, the delay in inscribing and in 
tiling factums having been an oversight.

, Held, that if the cross-appellant desired to 
, proceed with his cross-npiieul he should have 

himself tiled the original case. Doth princi
pal appeal and cross-appeal were ordered to 
stand over. Mayor of Montreal v. IIall, 
Cass. Dig. (2 ed.) (180.

i 28. Filing case—Formal judgment of court 
below—Fostponement - Factum- Irrelevant
matter—Sup. and Hx. Courts Act, s. 4i—S. C. 

i Rule At). | A case cannot lie liled unless it 
contains the formal judgment of the court ap
pealed from. The appeal may, by consent, lie 

i placed at the foot of the roll to permit the 
j adding of the rule of the court below.— Iin- 
I proper reflections upon the conduct of the 

judges in the court lielow will be ordered to be 
i struck out of the factum and subject the soli- 
i citor to the censure of the court and loss of 

his costs. W allace v. Souther, Cass. S. c. 
Vrac. l2 ed.) pp. (14, 85; Cass. Dig. (2 ed.)
pp. 072, (182.

29. Deposit of factum—Rule of court—So 
waiver — Consent of parties —Inscription. | — 
Motion for leave to inscribe case which had 
not been put on inscription list because fac
tum of appellant not liled in time. The ap
pellant had been directed to bring appeal on 
for hearing at the session then being held, 
otherwise appeal to stand dismissed. Counsel 
stated that delay in tiling factum had occurred 
because both parties had consented to an ex
tension of time for so doing. Counsel for re
spondent consented. Held, that the rule re
quiring factums to be deposited within a lim
ited time had been passed for the convenience 
of the court and judges and could not be 
waived by consent of parties, but under the 
peculiar circumstances, and in view of the 
consequences of refusing the motion, liberty to 
inscribe might be given. Coté v. Stadacono 
Assur. Co.. Cass. Dig. (2 ed. I <182. (583: Cass. 
8. C. Vrac. (2 ed.i 133. 143.

30. Factum—Leave to deposit Inscription 
ex parte. \ — When an appeal Inscribed for 
hearing ex parte was called, counsel for respon
dents asked leave to lie heard and to lie allowed 
to deposit factum. Counsel for appellant con
sented. The aimlication was granted. Furkcr 
v. Montreal ('ity Fasscnger Ry. Vo., Cass. 
Dig. (2 ed.) (183.

31. Time for filing factum—Leave to dc- 
1 posit—Inscription ex parte.]—When an ap

peal inscribed for hearing cx parte was called, 
counsel for respondent asked leave to lie heard,

I although his factum had not lieen deposited 
within the time provided by the rules. Coun
sel for appellant consented. Held, that the
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ruloN respecting factums must lie strictly com
plied with And the registrar should not re
ceive factuins tendered after the time lixed 
in the rule. Counsel for respondent was 
heard Iml this case was not to lie considered 
a precedent. Lord v. Davidson. Cass. I>ig. 
(2 ed.) «183; Cass. 8. C. I’rac. (2 ed. > 143.

32. Factum*—Filing— I hi i very to purlieu
—Itulcu 1—The rules respecting factumu
must he strictly complied with, and the régis 
trar should not receive factumu tendered 
after the delay specified in the rule. Default 
by the respondent to tile a factum does not 
justify a similar default on the part of the 
appellant or relieve him from the consequences 
of a motion to dismiss under S. Unie 2«t. 
\\ bitfield v. \h reliants llank of Canada. Cass. 
Dig. (2 ed. ) «181 ; S. C. I'rac. (2 ed I 144.

33. Extension of time for appealing—Ob
stacles placed in the iray of appellant—Delays 
eauued by other peruonu—-Co*/*.]—A defend
ant seeking appeal had numerous obstacles 
placed in the way of having the “ case " set
tled. certified and transmitted from the court 
below through the action of the Chief Justice, 
and the registrar thereof, and of the plaintiff’s 
solicitor. On a special application in cham
bers for relief, the Chief Justice of Canada en
larged the motion and stayed proceedings to 
allow of the application being made in the 
Supreme Court of Cnnadn at the opening of 
its next session. After hearing the parties 
by their counsel.—The Supreme Court of Can
ada was of opinion that whether the “case” 
had been settled or not by the Chief Justice, 
it certainly was not through the fault or 
laches of the defendants that it had not been 
settled, but from the delays and laches of 
the plaintiff, and it ought to have been 
settled, and the court ordered that not 
withstanding the order of the 22nd June. 
18X2. the time for filing the “case” and de
positing the factum of the appellants should 
he extended to 1st January, 1X83, and the ap
pellants should lie at lilierty to bring the ap
peal on for hearing at the next sessions there
after : that the annellants should be at liberty 
to apply to a judge of the Supreme Court of 
Canada in chambers, to extend any time 
thereby limited until the first day of the next 
sessions of the court, or until an order upon 
any such application could be heard and dis
posed of by the court : that the appellants 
might then apply to the court for any further 
or other relief as might seem just"; and that 
the resfiondent «plaintiff! should pay to the 
appellants the sum of #20 as the costs of the 
motion before the Chief Justice, and the fur
ther sum of $00 as the costs of the motion 
before the full court.- The court intimated 
that if any further obstacles were placed in 
the way of the appellants the court would take 
the necessary means to have a speedy hearing 
of the ap|M*al. Hank of H. X .1. v. Walker, 
Cass. Dig. (2 ed.) 701.

34. Filing ease—Extension of time—l oca
tioni.]— Motion on lielmlf of respondent to dis
miss appeal for want of prosecution. The 
judgment of the Court of Appeal was pro
nounced 30th June, 18X5. On 3rd July fol
lowing appellant put in his Imnd for security 
for c<ists. which was allowed, but being under 
the impression that the time of vacation did 
not count, he took no steps to further prose
cute his appeal. Notice of motion to dismiss 
was given 17th Septemlier. 1885, and was 
shortly afterwards heard liefore Henry. J.. in 
chambers, who held, that under the circum

stances, the time for filing the ca»e should !»• 
extended to 10th October, then Instant. Mo
tion dismissed without costs. Herbert \ 
Donovan, Cass. Dig. (2 ed.) 7<Hi; Cass. S. ' 

i I'rac. (2 ed.) 170.
35. Appeal—Special case—Judgment ap 

pealed from—-It. S. V. c. 135. *. J} /'m 
/ice.]—The Supreme Court of Canada w 
not hear nn appeal when the judgment 
pealed from does not apfiear in the ruse tib <; 
Town of St. Stephen v. County of Wharloti 
8th A m em ber, 1804.

fNote.—Before the hearing, attent ion \\ i- 
drawn to the fact that the formal iud 
or order of the court below was nor in iIn- 
printed “case." I'pon counsel undertaking 
io have it take n out. printed and aelded < > 
the “cane” the court consented to U>nr the 
appeal, but the Chief Justice intimalil I tint.

; in future, no appeal would be heard! u 
] "case” did not contain the formal juiv n • <
, of the court below.] 1
i 30. Appeal—Incomplete record—IlcnitU 
| ease to trial court—Co*/*.]—The res poll i ■.* 
i Imd recovered damages for the death <1: 
j son, alleged to have been caused by the 

la ill's fault, and. in the course of the lai-n 
ment of an appeal to the Supreme Cotlrt nf 
Canada, the attention of the court wnl dir
ected to the absence of proof of record t*> 

■ the relationship between tin* deceased nun 'mi 
plaintiff, and it was contended on Isdinlf of tin* 
appellant that he had no locus standi. The 

1 hearing was enlarged for a day. and. upon 
the re-assembling of the court, application was 
made on behalf of the respondent to have tm- 
cause remitted to the trial court for tin* 
purpose of completing the proofs of relation 
ship and completing the record so ns in in
clude the judgments on motions in tin- -"'iris 
below to reject the evidence put in on ihat 
point.—The court, after hearing counsel for 
both parties, ordered that the case should I*- 

| remitted to the trial court for tin* imrimsr 
of receiving evidence as to the relationship 
of the plaintiff and the identity of tie «■

! ceased, and no other evidence, but as n 
condition precedent to such indulgeme that 
the plaintiff should pay to the defendants, 
appellants, the costs incurred by them in the 
Court of (jueen's Bench, appeal side and 
in the Superior Court for Lower Canada, 
such costs to be paid within a time limited 
and in default, the appeal to stand allowed, 
and the action to be dismissed with costs to 
the defendants in all the courts without fur
ther order, said costs to lie taxed at ' • dili
gence of said respondents, the record being 
retained in the Supreme Court office for tin* 
time mentioned, when, if it appeared tli.it the 
costs had lieen taxed and paid, then that the 
record should lie remitted to the trial court 
for the purposes above mentioned. «iWynne, 
.1.. dissented, and King. J.. while co 
as to remitting the record, did not feel dis
posed to make the plaintiff' pay the costs of the 
«'ourt of (jueen's Bench. Davidson \ Trem
blay. 10th May, 1895.

37. Case in appeal—Additions mad< I•> indu
menta after institution of appeal. ] l‘< r Tas
chereau, J. Where a court hod pronounced 

; judgment in a cause before it. and after pro- 
' eeedings in appeal had been instituted eer- 
: tain of the judges filed document- with the 

prothonotnry purporting to be additions to 
' their respective opinions in the ( use, such 
j documents were iuipro|ierlv allowed 10 ,0™
I part of the case on appeal and could not be
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considered by the np|iellate court. Manlitw

Hionv, xxvi., 58.
38. Printed cane — Une of italien — Pac- 

tums.]—The court drew attention to the ini 
propriety of printing parts of the case on 
appeal in italics merely for tin* purpose of 
emphasizing particular phrases or paragraphs. 
Such a practice may he permitted in facturas, 
hut never in the printed case. Itarnard v. 
Uiendeuu, lltli March, 11M)1.

30. Printed cane — Translation of judge's 
note».]—The court drew attention to the 
uselessness of translations of the notes of rea
sons for judgment in the courts below which 
were stated to-be quite irregular. The judg
ments and reasons for judgment as printed in 
the case are the proper material to Is* read 
by the court on an appeal. Pair man v. Vit g 
of Montreal. 13th March. 1001.

(Note.—The translations of facturas and 
the judgments and opinions of the judges of 
the courts Itelow may lie ordered by any Su
preme Court Judge under Supreme Court 
rules 04 and 05, when deemed necessary. )

40. Vase on appeal—Judge's notes—Produc
tion at hearing of reasons for judgment.]— 
When the appeal was called for hearing coun
sel for the appellant applied for leave to 
file, as part of the case on appeal, tin* notes 
of reasons for a dissenting judgment in the 
court h«*low which had not been delivered in 
time for printing as part of the record. A 
certificate by the clerk of appeals was an
nexed to a printed copy of the notes stating 
thill they were a correct copy and that, owing 
to the judge’s absence from Canada, they had 
been unable to obtain the notes from him at 
tin earlier date. The application was opposed 
h> counsel for the respondents. The court al
lowed the notes to lie filed and it was stated, 
by his Lordship the Chief Justice, that, the 
court was a I wavs disnosed to permit the filing 
of notes of the reasons for judgment of 
judges in the court below when they could 
Im* obtained. Canadian Pire Insurance Vo. 
v. Robinson, 0th Oct., 1001.

41. Mandamus — Refusal to commit for 
trial Printing factions and cast—Striking 
out appeal.J—On Hist May, 1001, a motion 
for a rule was refused and on 14th November 
following, the case I icing inserilied for hear
ing on an appeal from a judgment refusing 
mandamus to compel a magistrate to commit 
a person accused of forgery for trial after the 
accused had ls*en tried summarily and dis
charged by him. As no printed case or fac
turas were tiled, the court refused to hear the 
appeal and ordered that it should he struck off 
the lull, Rex v. Love. 14th November. IttUl.

4- “ Agent's book"—S. V. R. rule Hi. |—In
complete—Record remitted for expertise.

See Hale, 103.
4.'!. Printing case—Pnnccessurg matter— 

Deduction of costs.
See No. 04, infra.

41. Irregular appeal—Pactum filed late— 
Hearing ex parte refused.

Sec No. 152, infra.

3. Counsel, Solicitors and Agents.

45. Agent', book "—8. C. rule /(>.]—Vn- 
ra*r authority of a decision by Ritchie, C.J.,

in chambers, that established the practice, 
written authority should lie tiled in the office 
of the registrar of the court authorizing either 
the registrar or a solicitor to enter the name 
Of t lie agent in the agent’s hook, when tin* 
principal does not enter the name himself. 
Wallace v. Durkner. 2nd May. 1883 ; Cass. 
l>ig. (2 ed.) titi!J ; Cass. S. C. 1’rac. (2 ed.) 
138, 13U.

4ti. Constitutional questions—Counsel for 
Provincial Governnunt.]- In an appeal be
tween private suitors in which the validity of 
an Act of a Provincial legislature is ques
tioned, the Attorney lieneral of the province 
will lie heard on the question of provincial 
legislative jurisdiction. Citions Ins. Co. v. 
Johnston, Cass. |)ig. 12 ed. i t»78.

47. Hearing counsel from iliffei’i nt provinces 
- Rule Jd—Third counsel heard. \—The court 
heard a third counsel for appellants, notwith
standing rule 32, as the law*of two provinces 
were in question, and there was a cross-appeal. 
It was sinhsl that the practice |iermilled un
der the special circumstances should not he 
considered a precedent. Coleman v. Miller, 
Cass. Dig. (2 ed. ) t»78.

48. Iliaring counsel—Third counsel citing 
authorities.}-- When one counsel from Quebec 
and one from Ontario had Is-eii heard tor re
spondent. a third counsel ( from Quebec! was 
heard on French authorities applicable. Rus
sell v. Lefrancois. Cass. Dig. (2 ed.» Ii7t); 
See 8 Can. S. C. It. at p. 338.

41). Transaction of office icork—Correspond
ence - Appointment of agents.] Conducting 
business with the registrar’s office by corres
pondence is an irregular practice. A solicitor 
should appoint an agent as required by the 
Supreme and exchequer Court rules. Wal
lace v. Durkner, Cass. Dig. (2 ed.) Util) ; Cass. 
S. C. True. (2 ed.) 138. 131).

50. Counsel — President of rail way com
pany. appellants, not entitled to be heard.]— 
The appellants did not appear by counsel at 
the hearing, but a Mr. O’R. appeared and 
stated that lie was the president and proprie
tor of the railway company, appellants, and 
wished to Im* heard on their behalf. The ap
plication was refused and the hearing of the 
appeal was ordered to stand over till next ses
sion. Halifax City Rg. Vo. v. Tht Queen, 
Cuss. Dig. (2 ed. i 1171).

51. Constitutional questions - Hearing of 
counsel- Right to begin—Reply—If. of P. 
32.]—Where a question of legislative jurisdic
tion is raised, the party attacking the valid
ity of an Act should begin. In the case in 
question, counsel for the provinces were first 
heard. Only one counsel was heard in reply 
for all the provinces. In re " I. uni or License 
Act. 1883,” Cass. Dig. (2 ed. I till); Cass. 8. 
C. I’itic. 12 ed i 147.

52. Referred question—Hearing counsel— 
Right to begin.]—Question whether or not on 
a reference upon the Canada Temperance 
Act. IS7s. s. 0, had been complied with, and 
whether proclamation should issue under h. 
7. the court directed that the parties seeking 
to sustain the affirmative, and wishing to shew 
that the proclamation should issue should Ik>- 
gin. In re “Canada Temperance Art. ISIS," 
(County of Perth), Cass. Dig. (2 ed.) t>79.
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53. Postponement of hearing — Illness of 
counsel.]—Motion to postpone hearing till the 
folk wine session on the ground of unexpected 
illiuss of counsel retained. Granted. Adam
son v. Atlnmson, Cass. Dig. (2 ed. i 080; Que-, 
bec Ins. Co. v. Eaton. May. 1000; Consumers' 
Cordage Co. v. Connolly, 11th Oct.. 19U0.

54. Extra counsel — Special circumstances 
— Intricate questions — Cross-appeal — Itule 
relaxed.} — On special application, third 
counsel was heard, intricate questions of law 
having to lie argued, there being a cross
appeal. and counsel stating that the Court 
of Queen’s Iteneh for Lower Canada hud also 
relaxed its rule which forbids the hearing of 
more than two counsel on each side.—The 
court stated that the fact of there being a 
cross appeal was not of itself sufficient ground 
to cause the court to depart from its rule. 
Jones v. Fraser, Cass. Dig. (2 ed.) 078.

55. Non-appearance — Absence of counsel 
when appeal called for hearing.] — When the 
case was called for hearing in the order in 
which it appeared upon the roll no person ap
peared on behalf of the appellant.—On mo
tion by counsel on behalf of respondent the' 
appeal was dismissed for want of prosecution 
and a motion subsequently made to reinstate 
the case was refused. Hall Hines v. Moore, 
20th May. 1808.

50. Postponement of hearing—Alteration of 
roll—Illness of counsel.]—An application was 
made on behalf of respondent to have an 
appeal postponed to a lower position on the 
list of cases inscribed for hearing, a consent 
in writing signed by the solicitors for both 
parties was filed and it was shewn that re
spondent’s counsel was seriously ill and unable 
to attend at the time when the hearing on 
the appeal would be likely to come on in its 
position upon the roll. It was accordingly 
directed by the Chief Justice that the case 
should be placed in a lower position upon the 
roll than that in which it had been inscribed. 
Provident Savings and Assurance Society v. 
Mount. 11th Oct. 100L

57. Default in appearance—Prosecution of 
appeal—Dismissal.] — On default of counsel 
appearing when the case was called for hear
ing. the appeal was dismissed with costs. 
Burnham v. Wafeon, dc.. Cass. Dig. (2 ed.) 
681.

See No. 91, infra.
58. Counsel for party attacking legislative 

jurisdiction—Hearing—Right to begin.]—The 
counsel for the Dominion of Canada were 
ordered to begin at the hearing of a reference 
to test the validity of a provincial statute. 
The “ Thrasher ” Case, lUth May, 1886. Cass. 
Dig. (2 ed.) 679.
See No. 145, infra; and Constitutional 

Law. 1.
59. Counsel of purty attacking statute as 

ultra vires—Hearing—Right to begin.]—On 
the reference to test the validity of the 
“ Liquor License Act, 1883,” counsel for the 
provinces were first heard. In re “ Liquor 
License Act, 1883.” 23rd Sept., 1884. Cass. 
Dig. (2 ed.) 679.

See No. 145, infra; and Liquor Laws, 7.

60. Foreign counsel—Refusal to hear.
See No. 140, infra.

01. Default of appearance—Application to 
reinstate—Absence of counsel.

See No. 95, infra.

02. Default of appearance—Co unset absent 
—Application to reinstate—NoticOr—Costs. 

See No. 97, infra.

68. Discretion in awarding—Costs—Court 
equally divided—88 Viet. c. II, s. 38.)—The 
judges of the Supreme Court being equally 
divided in opinion, and the decision of the 
court below standing affirmed, the successful 
party was refused the costs of the appeal. 
But lper Hichards. C.J., at pi). 093-0901. by 
38th Viet. c. 11. s. 38 (It. 8. C. c. 135. s.62», 
the Supreme Court being authorized, in its 
discretion, to order the payment of the costs 
of the appeal, the decision in this case does not 
necessarily prevent the majority of the court 
from ordering payment of costs of appeal in 
other cases where there is an equal division of 
opinion amongst the judges. The Liverpool 
and London and Clobc Ins Co. v. IViild, 
!.. 005.

Note.—Up to 1893, the practice in cases of 
equal division of opinion was to dismiss ap
peals without costs (see Costs, No. 30. and 
Cass. Dig (2 ed. t p. 070. No. 391. It has. 
however, been the practice since then to give 
the respondent costs in such cases, the appel
lant having been unsuccessful on the assertion 
of the appeal.

64. Printing of case—Unnecessary matter 
—Cost deducted.]—The cost of printing un
necessary and useless matter in case not allow
ed on taxation. L'Heureux v. Lamarche, xii. 
at p. 465.

65. Costs — Application in chambers- In
creased counsel fee—Quashing appeal.]- An 
application for increased counsel fee is not one 
for the full court, but should be made to a 
judge in chambers.—When an appeal is quash
ed for want of jurisdiction, the court may 
order the taxation and payment of rusts. 
Beamish v. Kaulbach, Cass. Dig. (2 ed. i «177: 
Cass. 8. C. Prac. (2 ed.) 81.

00. Appeal for costs — Habeas corpus — 
Prisoner at large.]—Where an appeal in a 
habeas corpus matter had been proceeded with 
after the discharge of the prisoner and for the 
mere purpose of deciding the question of 
costs, the appeal was dismissed with • "Sts. 
Fraser v. Tapper, 21st June. 1880, Cass. Big. 
(2 ed.) 421, 077 ; Cass. 8. O. Prac. (2 ed. • 54.

07. Costs — Re-payment of — Reversal of 
Supreme Court judgment — Practice. I — A 
judgment of the Supreme Court of < amida 
allowing an appeal with costs (20 Can. 8. C. 
It. 481). was carried, in further appeal, by 
the respondents to Her Majesty’s Privy <'oun* 
cil, where the decision was reversed t ! IS»] 
A. O. 500 ; 03 L. J. 14). The respondents 
had, however, in the meantime paid the costs 
under the order of the Supreme Court.—On 
motion in the Supreme Court of Canada, on 
behalf of the said respondents, it was held 
that they were entitled to an order directing 
the re payment to them of the costs -o paid, 
the amount of such costs to be settl'd upjn 
an inquiry before the Registrar of the »»•
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Prente Court of Cnnndn.— (Motion granted 
with costs). Duggan v. London and Canadian 
l.oan d Agency Co., 23rd Murch, 1803.

08. Appeal — Acquiescement — Estoppel— 
Question of costs — Practice — Motion to 
quash.] — In order to avoid expense the Su
preme Court of Canada will, when possible, 
quash an appeal involving a question of costs 
only, though there may lie jurisdiction to en
tertain it. Schlomann v. Dowker, xxx., 323.

09. Appeal—Motion to quash—Objiction to 
jurisdiction taken in factum—(Jetterai costs— 
Counsel fee.

See Costs, 10.

70. Cross-appeal — Motion to quash — 
Taxing costs.

See Costs, 8.

^ 71. Refusal of costs—Scandalous matter m 

See No. 15, ante.

72. Question of jurisdiction — Failure to 
take exception—Court acting propria motû— 
Costs divided.

See Costs, 37.

73. Supreme Court Act, ». 24—Appeal for
costs—Hearing refused. ,

See Appeal, 30.

74. Habeas corpus—Application refused by 
coui ‘ below—Appeal dismissed without costs. 
See Costs, 40. See also note to No. 03, ante.

75. Habeas corpus—Release of prisoner— 
Appeal for costs.

See Appeal, 275.

70. Motion to quash appeal—Mont of jur
isdiction—Delay in application—Refusal of

See Costs, 43.

77. Quashing appeal—li ant of jurisdiction 
—Objection taken in factum—Costs.

See Costs, 12.

78. Amendment of pleading — Application 
lor distraction of costs.

See Costs, 72.

. 79. Objection taken on appeal — Prescrip
tion—Costs withheld.

See Limitations of Actions, 22.

80. Default of appearance — Dismissal of 
oppml Application to reinstate — Notice — 
Costs.

See No. 07, infra.

81. Cross-appeal to Privy Council — In- 
W'lptuni pending such appeal—Stay of pro- 
oeeam ys—Costs.

See No. 102, infra.

82. .1/ixionduct of appellant—Costs.
See No. 218, infra.

,• P' Appeal per saltum — Divisional Court 
judgment- Order us to costs.

See No. 105, infra.

! 5. Ckoss-appeals.

84. Cross-appeal — Appellate court award- 
i ing substantial damages in lieu of solatium— 

Appropriate relief.]—A respondent whose ver- 
I diet must he set aside on the ground that it 

was awarded by way of solatium cannot l»e 
given substantial damages where he has fail
ed to give notice of his intention to ask appro-
Îriate relief by way of cross-appeal. City of 

fontreal v. Lubellc, xiv., 741.

85. Cross-appeai—Interference by appellate 
court—l.undlonl and tenant—Assessment of 
damages. J—Plaintiff recovered $5,000 dam
ages in an action for negligence, but the ver
dict was reduced to $3,000 on apiieal to the 
Queen's Itench on the ground that the assess
ment made by the trial court included vindic
tive damages for which the defendant was not 
liable. The Supreme Court was of opinion 
that the amount awarded by the Superior 
Court at the trial was not unreasonable and 
could not be said to include vindictive dam
ages, but, as there was no cross-appeal by the 
plaintiff, the court would not interfere to 
restore the original judgment. Stephens v. 
Chaussé, xv., 379.

8(1. Appeal — Judgment refusing nonsuit 
and ordering new trial — Failure to cross
appeal.]—A rule was discharged so far as it 
asked a nonsuit but was made absolute for a 
new trial. Held, on an appeal by defendant, 
that although the plaintiff was entitled to re
cover, yet, as he had not appealed from the 
order for a new trial, the rule should be af
firmed and the appeal dismissed with costs. 
Canadian Pacific Ry. Co. v. Lawson, Cass. 
Dig. (2 ed.) 729.

87. Special circumstances — Cross-appeal— 
Relaxation of rule as to counsel at hearing. 
See Nos. 40, 47, 48, ante, and see Appeal, 

121, 122, 123.

0. Dismissing Appeals Summarily.

88. Dismissal for want of prosecution — 
Order of judge in chambers—Motion to re
scind order.] — Appellant obtained an exten
sion of time for filing case but failed to take 
advantage of the indulgence, whereupon, on 
application of respondent, appeal was dis
missed by the judge in chambers. On motion 
to rescind the order dismissing the appeal. 
Held, Strong and Gwynne, JJ„ dissenting, 
that under the circumstances of the case the 
court would not interfere by rescinding the 
judge’s order and restoring the appeal. City 
of Winnipeg v. Wright, xiii. 441.

89. Factum, further time required to file— 
Motion to dismiss appeal—Costs.]—Motion to 
dismiss appeal refused, hut appellant requiring 
further indulgence to file factum, his applica
tion was granted and he was ordered to pay 
costs of motion. Dawson v. McDonald, Cass. 
Dig. (2 ed.) (183.

90. Discretion of judge m chambers—Dis
missal for want of prosecution—Undue delay 
in filing factum—/nurripfion.] — Case filed 
22nd Oct. 1884 : respondent's factum. 18th 
Nov., 1884. Last day for filing fnetums 30th 
Jan., and for inscribing, 2nd Feb., 1885. Ap
peal not being inscribed, respondent gave
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notice of motion on Dili Feb. to dismiss apiieal 
for want of piosecution; on 14tli motion 
heard. ApiMdlaiil's agent stated that on Lind 
Feb. he had searched for the respondent's fac
tum. and had lieen informed it had not I wen 
filed : and claimed respondent conld not take 
advantage of the delay of up|iellant. IIrid, 
per Fournier. J., in chambers, ltith Fell., 1885, 
that the undue delay in tiling appellant's fa- - 
turn and inscribing appeal had not been satis 
factor!ly accounted for, tnd the apiieal should 
be dismissed.—On application to the court to 
rescind or vary the order of Fournier. .1.. and 
to allow the appellant to filé his fad ■ and 
inscribe appeal, affidavits were tiled to the 
effect : 1. That ap|iellant's counsel thought 
that while respondent was in default with re
gard to his factum, it could not Ik* considered 
there was any undue delay in prosecution of 
ap|K*al ; and 2 That appeal was bond fide 
and serious. Held, that the court would net 
interfere with the order of the judge in cham
bers. W liilfield v. Merchants Hank of Can
ada, Cass. Dig. (1! ed. i 1181 ; Cass. S. C. Vrac. 
(2 ed. I 75. 133, 144.

01. Prosecution of appeal — Appellant 
making default—Dismissing appeal — Co*/».] 
—Where no one appears on behalf of the ap
pellant when an appeal is called for hearing, 
and counsel for resjiondent asks for the dis 
missal of the npiienl. it will lie dismissed with 
costs. Hiiinhani v. Watson; Seott V. The 
Queen; H estera Ass. Co. V. Seanlan, Cass. 
Dig. (2 ed.) 1181.

02. Dismissing peal — Controverted elec
tion — Disconh /ace.]—Counsel for appel
lant moves to <1 uisa appeal, not wishing to 
proceed with md having tiled a discon
tinuance. - sel for respondent consents,
on paymen outs. Ap|s*al dismissed with 
costs. Soi ,./<» Election Case ; Eiliatrault v. 
De Beau pu. Cass. Dig. (2 ed.) <182 ; Cass. 8. 
C. Vrac. 120.

See Nos. 05 and 07, infra.

03. Prosecution of appeal — Diligence re
quired— Dismissal—Costs.] — Neglect to in
scribe for hearing or in de|»ositing factions or 
any carelessness in compliance with rides ex
poses the appeal to dismissal on motion of 
respondent or at «least to such discipline as 
may Ih* enforced by the court in ordering pay
ment of costs. Coté v. Stadacona Ass. Co., 
Cass. Dig. 12 ed. I 1182 ; Cass. K. C. Vrac. (2 
ed.) 133.

04. Dismissing appeal — Motion «a cham
bers.]—Motions to dismiss apjienls ryight not 
to he brought ls*fore the court, hut in the 
first instance, shouh, Ik* made to a judge in 
chandlers. Martin v. Hoy. Cass. Dig. (2 ed.» 
082 ; 8. C. Vrac. (2 ed. i 75, 132 ; II alt on 
Election Case, xix„ 557: Chicoutimi tl- Sague
nay EUvtion Case, ltith May, 1802.

95. Appeal—Dismissal for irant of appear
ance— Application to reinstate.]—On motion 
to reinstate an appeal which had been dis
missed lieeause no counsel had appeared for 
appellant when the case was called, the only 
ground stated for asking the indulgence of the 
court was that counsel had lieen present not 
long liefore the case was called and had felt 
satisfied tha it would not be reached that day. 
but that t' e eases liefore it had been unex
pectedly disposed of.—The court declined to 
reinstate the appeal and refused the motion 
with costs. Foran v. Ilandlry, xxiv., 700.

See No. 92, ante, and No. 07, infra.

90. Delay in proceedings—Motion to dismi 
for icant of prosecution—Interlocutory appli
cation—Jurisdiction of judge in chambers S 
C. rules Uti, .19, 53.)—In a case which lad 
not lieen inscnlied on the roll for hearing, a 
motion was made on behalf of the respondent, 
liefore the full court, to dismiss the appeal - 
want of prosecution, under the 53rd rule of 
practice of the Supreme Court of Canada 
The court refused to hear the motion, as u 
was an interlocutory proceeding within tlie 
jurisdiction of a judge in chambers, and dire, i 
ed that the motion should lie made in chain- 
lie rs. Fournier v. Barsulou. 3rd May, 18!IN

97. Appeal— Dismissal for want of appmr- 
ance — Application to reinstate — Notice 
Practice—Costs. |— The ap|ieal had been regu
larly inscribed on the roll for hearing at the 
May sittings of the Supreme Court of Can
ada. and on 18th May. 1898. the case l. i _

| called in the order in which it appeared upon 
, the roll, no tier son ap|w*ared on liehalf of the 
I aptiellant. Counsel appeared for the rc*p, ti- 
' dent and asked that the ap|ieal slmuM he 
j dismissed for want of nrosecution. The court 

referred to the fact that the case had he.ii 
called in its pro|ier place on the roll on the 
previous day and allowed to stand over I»-- 
cause counsel were not present on the part of 
the npiiellant, and the ap|ieal was disiui"»sl 
with costs. On 20th May. 1898. application 
by motion was made on liehalf of the appellant 
to have the ap|s*al reinstated and restored to 
its place on the roll for hearing on such terms 
as the court might deem appropriate, iIn- 
ground stated for requesting such Indulgence 
lieing that counsel for the appellant were un
der a misapprehension as to the time when the 
hearing was to take place. The motion wa« 
opposed by counsel for the respondent, who 
objected that proper notice of the motion had 
not been given as required by the rule ot 
practice.—The court refused to hear the mo
tion or to make an order staying the is ol 
the certificate of the judgment already ren
dered dismissing the appeal, but under the 
circumstances the motion was dismissed with
out costs. Hall Mines v. Moore, 20th May. 
1898.

Pee Nos. 92 and 95, ante.
98. Decision of domestic tribunal Inter

ference on appeal — Church discipline.] — 
Where an appeal raised the question - I the 
proper or improper exercise of disci Iinary 
powers by the Conference of the Methodist 
Church, the Supreme Court, without ailing 
upon counsel for the respondent, refused to 
interfere, the matter complained of being with
in the jurisdiction of the Conference. v. 
The Methodist Church, xxxi.. 497.

99. Equal division in opinion—IH' iailof 
appeal—Effect inter partes—Hes juih nta.

See No. 172, idfra.
100. Controverted election—Discoii'musstt 

—Dismissal on motion by appellant.
See Nos. 104-107. infra.

101. Motion to quash appeal ' ms morn
application ordered to stand, the c< it rrfin
ing to make such an order till heari <g on /«

Sec Election Law, 14.

102. Habeas corpus—Change tn .< latios of 
parties pending appeal.

See No. 135. infra.
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7. Election Cases.
108. Controverted election—Appeal—Disso- 

lution of Parliament■—Petition lapsing—Re
turn of depotit.]—Vending an appeal from n 
decision on 8th Nov., 18!HI, in n controverted 
election case and the sittings of the' court. 
I'arliament was dissolved, and by effect of dis
solution the petition dropped. Respondent in 
order to have costs out of the deposit in the
court below moved before a judge <>t the 
Supreme Court in chambers ton reference 
from the full court i to dismiss the appeal for 
want of prosecution, or to have the record re
mitted to the court below. The petitioner 
claimed his deposit.—Patterson. •)-. held, that 
the final determination of the right to costs 
bung kept in suspense by the appeal the mo
tion should lie refused, but inasmuch as the 
deposit in the court below ought to be dis
posed of by an order of that court the Regis 
trar of the Supreme Court should certify to 
tlie court lielow that the appeal was not heard, 
mill that the petition dropped by reason of 
dissolution of Parliament on 2nd February. 
18!»1. | Note.—The petitioner sulwequently
moved the Supreme Court of Canada for an 
order directing the re-payment to him of the 
deposit ill the court below, shewed that a simi
lar application in the High Court of Just ice 
for Ontario had been dismissed and that the 
order by Patterson. J.. had not been appealed 
from. On 15th March, 1802. the Supreme 
Court ordered that u certificate should issue 
reciting the proceedings that hud taken place 
and declaring that the petitioner was entitled 
to have liis deposit returned.] Hatton Elec
tion C<w; Lush v. \\ nldii. xix., 557.

101. Dismissing appeal—Motion in eh am 
tins. I—A motion to dismiss appeal should 
not lie brought before the court but. in the 
first instance, should be made to a judge in 
chambers. Martin v. U ou. Cass. Dig. (2 ed. » 
«82: S. C. Prac. (2 eu.) 7.1. 122. Hatton 
Election Case, xix., 5.17. Chicoutimi and 
Saguenay Election Cane, 10th May. 1802.

10.1. Dismissing appeal—( ontrorerted élec
tion ease—Order in chambcis by content— 
Application to full court.]—Counsel for re
spondent moves for an order dismissing appeal 
in a controverted election case. An order 
had been obtained in chandlers, on consent, 
hut doubts had been raised as to whether the 
order should not have been an order of the 
court. Granted. S'orth York Election Cate. 
Cass Dig. (2 ed.) 1182: S. C. Prac. (2 ed. »

loti. Election cate — Expediting proceed
ings.] When an election appeal is properly 
in court and in a position to he set down for 
hearing, an application may lie made under 
the provisions of the Supreme Court Act. to 
expedite the proceedings. Hothwell Election 
r,is< : Smith v. Hutchins. Cass. Dig. (2 ed.I 
«8(1.

loi. Controverted election—Discontinuance 
\ re-nl dismissed.]—The apiiellant filed a 

discontinuance and moved to dismiss his ap- 
Pen I, counsel for respondent consenting, on 
payment of costs. The appeal was dismissed 
with costs. Soulanges Election ('ate; Filin- 
,r'i«It v. Dcltcaujcu. Cass. Dig. (2 ed.) 082.

108. Appeal—Supreme Court Act. 1879, t. 
W—.’.s lief. c. 11. 8. 48—Decision on prelim- 
war// objections—Trial on merit».

See Election Law, 0.

101). Controverted elections—Appeal— Set
ting doten for hearing—\utin—Extension of 
time—Discretion of trial judge—Jurisdiction.

See Election Law, 7.

lit). Service of election petition—Extension 
of time—Discretion- Preliminary objections.

See Election Law, 05.

111. Taxation of witnesses in cases not ap
pealed—Motion to vary minutes.

See No. 177. infra.

112. Irregular inseription—Factum filed too 
late—Hearing ex parte refused.

See No. 152, infra

8. Exviieqveh Cuvi.t Ai*peals.

118. Setting down appeals for hearing—Ap
peal not promptly prosecuted — Ue-inscrip- 
tto#».]—Where the registrar has set down an 
appeal and it is not brought on for hearing, 
the registrar should not set it down a second 
time without an order. (Per Fournier, J.l 
McQueen v. The Queen, Cass. S. C. Prac. (2 
ed. i p. 108.

114. Hearing—Setting doten exchequer ap
peal—Lapse of time- Exchequer Court rules 
I.IS. >dt. dlId Supreme Court rule 44—8up.
«(• Ex. Courts Act. 1875. s. 118—Ex post facto 
rule—Costs.]—Application for a direction to 
the registrar to set down for hearing an ap
peal from the Exchequer Court. The judg
ment had lieen pronounced at Quebec. 17th 
Octolier. 1877. The contract on which peti
tion of right was brought was signed at Que
bec. and the work was done on the I. c. R.v. 
in New Rrunswick. On 0th November. 187 «. 
the deposit of $.10 as security for costs, was 
made. Exchequer Court rule 221 had lieen 
previously made applicable to «uses in which 
the cause of action had arisen in Quebec, but 
rule 128 had not lieen expressly declared ap
plicable to su«'h cases. On 12th February. 
1878. rules 128 to 142, Isith inclusive, were 
(lecluml applicable to actions in which tin* 
cause of action had arisen in Quebec.—On 
the 7th January. 1878. an application for a 
rule tii*i to set aside the judgment was made 
to Taschereau. J. ; on 7th February, lie re
fused it. Subsequently proceedings were taken 
in the Exchequer Court, and an order was ob
tained directing all the papers to be transmit
ted to the acting registrar at Quebec for the 
purposes of a taxation. The registrar did not 
set the appeal down for hearing, and no steps 
were taken relating to the appeal, nor to have 
judgment entered, nor had application lieen 
made to the registrar to set the appeal down for 
hearing until shortly before the date of appli
cation. 22nd February 1882. Held, that the 
order declaring rules 128 to 142 applicable in 
Queliec cases did not apply retroactively to 
proceedings in pending causes, and that the re
gistrar not having set the appeal down for 
hearing as reiptired by s. t!8. and not having 
entered the judgment, the appeal was not out 
of court by the operation of Supreme Court 
rule 44. Motion granted, (Ritchie. C. J.» 
dissenting), but without costs, the point of 
practice involved being a new one. Hcrhnquct 
v. The Queen, xiii. 2ti.

115. Exchequer appeal—Assessment of dam
ages— Interference with findings of Exchequer 
Court judge.] — The Exchequer Court judge
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heard witnesses and upon his appreciation of 
contradictory testimony awarded damages to 
the respondents. The Crown appealed on the 
ground that the damages were excessive. 
//</(/. (• wynne and tîirouard, JJ., dissenting, 
that as it did not appear from the evidence, 
that there was error in the judgment ap
pealed from, the Supreme Court would not 
interfere with the decision of the Exchequer 
Court Judge. The (Juan v. Armour, xxxi.,
400.

110. Appeals from Exchequer Court—Final 
judgments—It cernions — Hu prune and Exche
quer Courts Act, s. US.

See Appeal. 159.
117. Exchequer Court—Edition of right— 

Time for application—Discretionary order.
Sec Costs, 09.

118. Appeal from Exchequer Court — Ex
tension of time—(Questions at issue on the ap
peal— Final judyiiicut.

Sec Appeal, 183.
119. Appeal by the Crown—Expiration of 

time limit—Special grounds — Extension of

Sec No. 123, infra.

9. Extension of Time fob Appeal.

120. Extension of time — Xoticc of ap
peal— U. S. C. v. IS"), s. .$/•]—The time for 
giving notice of appeal under s. -11 Sup. A; Ex. 
Courts Act (H. S. C. c. 135», can be extended 
as well after as before the twenty days have 
elapsed. I augliun v. Richardson, xvii., 703.

121. llringino appeal—Filing case — Juris
diction of judge in chambers — Extending 
time.J—Under s. 79 of the Supreme and Ex
chequer Courts Act and rules 42 & 70 S. C., 
a judge of the Supreme Court in chambers has 
power to extend the time for printing and til
ing case.—Per Ititchie, C.J., in chambers.— 
Fer Fournier. J.. in chambers. Bickford v. 
lAoyd ; Canada Southern Rg. Co. v. X or veil, 
Cass. 1 )ig. ( 2 ed. I 073.

122. Filing ease and faetums—Application 
for further time—Appeal from B.C.\—On 12th 
October. 1881. the agent for defendants' soli
citor applied for three months' further time 
to tile the case and faetums, shewing by affi
davit. that the day the order had been made 
by a judge of Supreme Court, allowing #500 
to bo paid into the Supreme Court of Canada, 
as security for the costs of appeal, 13th Sep
tember. 1882. the $500 had been paid in; that 
the next day the papers had been mailed to 
the defendants' solicitor at Victoria. K.C., to 
enable him to prosecute his appeal; that a 
letter took about three weeks to reach Vic
toria from Ottawa; that he had on 7th Octo
ber received a telegram (produced) from de
fendants' solicitor, saying : “ Papers just re
ceived ; get time extended,” and that he verily 
believed unless three months’ further time 
was granted to prepare and print case and 
faetums and transmit them, grave injustice 
would lie done.—An order was thereupon made 
giving until 1st December, then next to have 
case printed and filed with the registrar of 
the Supreme Court of Canada.—Per Ritchie. 
C.J.. in chambers. Bank of B. X. .4. v. Wai
ter. Cass. Dig. (2 ed.) 701.

123. Appeal by the Crown—Special grounds 
—Extension of time.]—Where an application 
was made by the Crown for an extension of 
time for leave to appeal after the time pre
scribed by 60 & 51 Viet. c. 10, s. 51, its 
amended by 53 Viet. c. 35, and special grounds 
were not disclosed in the material read on the 
application as reasons for such extension, tin- 
application was refused. MacLean v. the 
Queen, 4 Ex. C. R. 257.

124. Xoticc of appeal—Extension of thin 
Application after time expired.]—The time for 
giving notice under s. 41 of R. S. C. c. 155. 
can be extended us well after as before i In- 
twenty days have elapsed. I uughun v. Rn li- 
ardson, xvii., 703.

125. Controverted election—Appeal Sit
ting down for hearing—Xoticc—Discretional y

See Election Law, 130, 137, 138.

120. Time for appealing—Vacation—Leave 
to appeal when entry of judgment is delà uni 
—Special rule for Quebec eases.

See Appeal, 425.
127. Time for appealing— Varying minutes 

—Settlement of substantial questions lh lay 
in entry of judgment.

See Appeal, 427.
128. Appeal from Exchequer Court—Exten

sion of time—Ouestions at issue on thi ap 
peal—Final judgment.

See Appeal. 183.
129. Extending time for appeal—Order by 

court—Delays by respondent—Settling easi in 
appeal.

See No. 33, ante.

130. Obstacles placed in the way of appeal 
—Delays caused through no fault of appiliant 
—Time extended by order of court.

See No. 33, ante.
131. Appeal—Time limit — Commencement

of—Pronouncing or entry of judgment Se
curity-—Delay in filing—Extension of time— 
it nier of judge—Vacation—R. S. C. e lS‘i. 
as. ffO, W—Pronouncing judgment— Report
of referee—Order of judge—Waiver- I'urfci- 
tun—Spen ial grounds.

See Appeal, 425,-430.

10. Habeas Corpus Appeals.

132. Supreme and Ex. Courts Acts It. S. 
O. (7877) c. 70 — Jurisdiction.] —The only 
appellate power conferred on the - n-t in 
criminal cases, ia by s. 49 of the Supn -■ ami 
Exchequer Courts Act. and it could n<>t hay 
been the intention of the legislature, while 
limiting appeals in criminal cases • -f the 
highest importance, to impose upon 1 court 
the duty of revision in matters of (act °» 
summary convictions by magistrates Section 
34 of the Supreme Court Amende nt Act 
1870, does not in any case authorize tin- issue 
of a writ of certiorari to accompany writ of 
habeas corpus, granted by a judg "f the 
Supreme Court in chambers ; and as the 
proceedings liefore the full court ha beat 
corpus arising out of a criminal r! rgc are 
only by way of appeal from the decision ot
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such judge in chambers, that section (loos not 
authorize the court to issue a writ of certiorari 
in such proceedings ; to do so. would be to 
assume appellate jurisdiction over the inferior 
court.—Semble, per Ritchie, V.J.. that H. S. 
O. ( 18771 c. 70, relating to habeas corpus 
does not apply to the Supremo Court of 
Canada. In re Trcpanicr, xii.. 111.

And sec II auk ah Couru s. 1.
133. Habeas corpus—Appeal—Frocccdings 

to appeal—Time for filing case.|— In a habeas 
corpus appeal the first proceeding is the til
ing of the case with the registrar—this must 
he done within 00 days after the pronouncing 
of judgment appealed from. In re Smart, 
xvi., 300.

134. Habeas corpus—Xotiee—Hearing.]— 
An application to lie allowed to bring a habeas 
corpus appeal on for hearing after short 
notice, must not he ex parte, lie Boucher, 
Cass. IMg. (2 ed.) 087.

And see Habeas Corpus. 4.

135. Habeas corpus—Change in relation of 
parties pending appeal.]— Upon the calling for 
hearing of the appeal (which was from a judg
ment of the Supreme Court of British Colum
bia, refusing a writ rtf habeas corpus, for the 
possession of Quai Sing, a Chinese female, un
der age I, counsel for the respondent produced 
to the court an order of the Supreme Court of 
British Columbia, dated subsequently to the 
judgment appealed from, by which it appeared 
that the respondent, the matron of a rescue 
home, had been appointed by that court as 
guardian to the infant in question, whereupon 
the Chief Justice intimated that, under the 
circumstances it was useless to proceed with 
tin* hearing of the appeal, it being impossible 
that any order could lie made thereon respect - 
ing the possession of the infant being given to 
the appellant.—The appeal was consequently 
dismissed with costs. Seid Sing hate v. 
Hotres, 17th May. 181)8.

130. Appeal—Habeas corpus—Extradition 
—Aeeesstty to quash.]—By s. 31 of the Su
preme and Exchequer Courts Act ( It. S.

e. 1351 “ no appeal shall be allowed in any 
0M6 of proceedings for or upon a writ of 
habeas corpus arising out of any claim for 
extradition made under any treaty.” On ap
plication to the court to fix a day for hearing 
a motion to quash such an appeal ; Held, that 
the matter was eorant non judiev and there 
was no necessity for a motion to quash. In re 
Lazier, xxix., t>30.

137. Fraeticc— Habeas corpus — Itinding 
e""‘t of judgment in provincial court.]—An 
application for a writ of habeas corpus was 
referred by the judge to the Supreme Court 
of the province and. after hearing, the appli
cation was refused. On application subse
quently made to Mr. Justice Sedgewick. in 
chandlers. Held, that under the circumstances, 
it would be improper to interfere with the 
£W°n of the provincial court. In re White,

l 'v> Criminal matters—Writ* of habeas cor
pus \ otice—-Delays—Exercise of discretion 

-> pm llate jurisdiction.
See Appeal, 274.

!:i!l ['fiininal eases—Crimes at common late 
corp'ii inV °ffcnccs—Issue of writ of habeas

See Habeas Corpus, 2.

140. Costs not ulloteed in habeas corpus

Sec Costs, 40.

141. Habeas corpus—Iti least of prisoner— 
Appeal for costs.

Sec Appeal. 275.

142. Apiieal for costs—Prisoner at large— 
Habeas corpus.

See No. 00, ante.

143. Territorial divisions—Judicial notice— 
Jurisdiction of Supreme ( ourt judge.

Sec Habeas Corpus, 7.

144. Quushing appeal—Extradition case.
See Habeas Corpus, 0.

11. Hearing.

145. Counsel—Eight to begin—Case refer
red Supreme Court of British Columbia.]— 
Inasmuch as all statutes should primd facie lie 

• considered within the jurisdiction of the legis
lature passing them, any one attacking a stat
ute should begin. Therefore counsel for Dom
inion (lovernment was (irst heard. The 
"Thrasher" Case, Cass. Dig. (2 ed.) 481. 
070.

And sec No. 52, ante.

140. Foreign counsel—Xot heard.] — Counsel 
residing in the Slate of New York wishing to 
be. heard on behalf of appellants in an appeal 
pending before the Supreme Court of Canada 
was refused. Halifax t it g H g. Co. v. The 
Queen, Cass. Dig. (2 ed.) 071).

147. Case filed hat late for session—Record 
incomplete—Hearing— Factum not filed.]—A 
motion to have appeal heard, notwithstanding 
that the case and factum of appellant had not 
been filed 30 days before the first day of the 
session, and that no factum was yet filed on 
liehalf of the Crown, (counsel for Crown con
senting», was refused. O'Brien v. The Queen, 
v. Sullivan, Cass. Dig. (2 ed.) 080.

148. Submitting appeal on factum.]—By 
consent of both parties an appeal may be sub
mitted on faetums and reporters’ notes of a 
former argument liefore the court. Lawless 
v. Sullivan, Cass. Dig. (2 ed.) 084.

140. Ex parte hearing— Xoficc of inscription 
—Froof of service.]— On an appeal being 
heard ex parte, the court requires an affidavit 
proving service of notice of inscription for 
hearing. Kearneg v. Kean; Horn ville v. Cam
eron, Cass. Dig. (2 ed.) 084.

150. Argument of appeal—Submitting ap
peal on faetums.]—Court refuses to allow ap
peal to be submitted on the faetums. but de
cides it must lie orally argued. Charlevoix 
Election Case; I alia v. Langlois, Cass. Dig. 
( 2 ed. I 084.

151. Re-liraring — Case submitted on fac
tions.]—Where a re-hearing became necessary 
owing to a change in the personnel of the 
court, the judge who had not heard the appeal 
consenting, and counsel for all parties desiring 
it. the court assented to the appeal lieing sub
mitted on the faetums. McKenzie v. Kittridge,

I Cass. Dig. (2 ed.) 105.
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1 T»2. Irregular appeal—Default kg both par

tie»—Factum not filed in time—hearing ex 
parte refused.]—When the appeal was railed, 
for hearing, counsel for the appellant ap
peared. no one apiiearing on behalf of the re
spondent. It appeared that the appellant's 
factum Imd not been filed until the morning 
of the day on which the optical was so called. 
Instead of three clear days before the first 
day of the session, ns required by rule 54.— 
The court refused to hear the appellant ex 
parte as the case was thus irregularly in
scribed. Ijcvi» Flection ('axe; Itcllcau v. Dus- 
so alt, Cass. Dig. (2 ed.) 080.

153. Inscription—Appeal—Consent hg coun
sel— Application to expedite hearing.]—In an 
ap|ienl p«'fected after the day for inscribing, 
an application was made by counsel for appel
lant, counsel for respondent consenting, to have 
appeal heard at the session of the court then 
proceeding. Held, that the appeal must come 
on in the regular way the following session, 
there being no circumstances shewn to induce 
the court to interfere to exjiedite the hearing. 
Bank of Toronto v. hc» Curé, de., de la Sic. 
1 ivrgv, Cass. Dig. (2 ed. I 087.

154. Re-hearing—Motion to re-open appeal 
—Reconsideration of question a» to writ of 
prohibition—Coula.]—The Supreme Court had 
refused a writ of prohibition to prevent the 
taxation of respondent’s costs by the county 
judge, such taxation having been made before 
the judgment of the Supreme Court was given ; 
but the court stated that the respondent was 
not entitled to costs.—Counsel for appellants 
moved to re-open argument of that part of the 
appeal as to the right to the prohibition, and 
for a re-consideration thereof, on the ground 
that the amount taxed to respondent had been 
paid into the County Court, and that the 
county judge might make an order directing 
the money so paid into his court to lie paid out 
to respondent unless prohibited, held, that 
the application which was really for a re-heav
ing of the appeal, which had been duly con
sidered and adjudicated upon by the court, 
could not lie entertained : that the court could 
not assume that the County Court judge would 
net illegally, and in defiance of the judgment 
of the court to the effect that the respondent 
was not entitled to costs; but that if the 
County Court judge should propose so to act. 
the appellants would have their remedy against 
him. and might apply to one of the superior 
courts for a writ of prohibition.—Counsel for 
appellants not called upon.—Motion refused 
with $25 costs. Ontario d Quebec Rg. Co. v. 
Philbriek, Cass. Dig. (2 ed.) ($87.

155. Appeal—Hearing—Submitting on fac
tuals bg consent.]—On application of counsel 
for appellants, counsel for respondent assent
ing. the court consented to have appeal sub 
niitted on fact urns without oral argument. 
Muir head v. Sheriff, Cuss. Dig. (2 ed.) ($84.

15(1. Appeal—Resignation of judge—Dis
qualification — Re-hearing — Practice.] — 
Where one of the judges who sot during the 
hearing of an appeal in which judgment had 
lieen reserved, resigned his commission before 
the judgment was rendered, and thereby be
came disqualified from adjudicating upon the 
appear, the practice of the Supreme Court of 
Canada is to order that the case should lie re
heard at the next following session of the 
court. Wright v. The Queen, 15th March, 
18U5.

I 157. Illness of counsel—Postponement of 
I hearing.]—On the calling of the case in its 

order as inscribed on the roll for hearing, it 
I was shewn that lending counsel for the appel 

lant had lieen taken suddenly ill and was un 
able to be present in court. The hearing was 
consequently postponed till a subsequent day 
during the session, in accordance with the 
usual practice of the court in such cases 
Consumers' Cordage Co. v. Connollg, 11th 
October, 1000.
And see Nos. 47. 48, 51, 53. 54 and 5(5, ante.

12. Inscription.

158. Inscription—Case filed after time. I 
Counsel for appellant moves for leave to in
scribe appeal for hearing, though the case had 
been filed after the time limited for inscribing, 
all parties being desirous of having appeal 
heard and consenting. Motion refused, (hip 
Print. <t Pub. Co. v. Butterfield, Cass. Dig. 
(2 ed.) (587.

150. Hearing—Motion to strike out inserip 
tion—.Vo/ice.]—A motion to strike an appeal 
off the list of appeals inserilied for hearing 
must lie on notice. Parker v. Montreal City 
Puss. Rg. Co., Cass. Dig. (2 ed.) ($80.

100. Controverted election — Setting down 
appeal for hearing—Aotice.

See Election Law, 7.

101. Filing case too lute—Cross-appeal In 
script ion—II caring refused.

See No. 27, ante.

. 1(52. Aotice of inscription—Ex parte hearing
| —Proof of service of notice.

See No. 140, ante.

1(53. hate filing of case—Factum» nut filed 
| —Irregular inscription—hearing ex parti n

Sec No. 152, ante.

I 104. Cross-appeal to Privg Council -In- 
j scription pending such appeal—Stag <■ pro- 
! eecdings—Costs.

Sec No. 232. infra.

13. Interest.

1(55. Settlement of minutes—App> from
JV. B.—Interest on amount of verdict. | In an 
appeal from New Itrunswick in 188". on a 

i special application to the court, it held 
I that interest should be allowed on tin princi- 
; pal sum from the last day of the ter after 
I verdict. Clark v. Scottish Imp. Ins. < u . Cass. 

Dig. (2 ed.) (588; Cass. S. C. Prnc. t- ed.' 
87.

! 1(5(5. Stag of judgment—Allowing i- ‘<rc»t—

: Question for court ex mero moffl.| — 1 lieques- 
1 tion of allowing interest for time judgment has 

lieen stayed, pursuant to s. 30, Sup. «k 
i Courts Act, is a matter which the curt win 

dispose of on its own motion. .1/.
Phoenix Fire Ins. Co., Cass. Dig. (2 ill h» 
Cass. S. C. Vrac. (2 ed.) 87.



1121 PRACTICE OF THE SUPREME COURT OF CANADA. 1122
107. Notice of application to vary minutes | 

—Addition of interest.
See No. 173, infra.

108. Interest against the Crown—Consent 
to reversal.

See Interest, 0.
And sec also Interest, 1-28.

14. Jl lKiMEXTS.

109. Minutes of judgment—(Question arising 
on settlement— Intimation by court- Supple 
mcnturii opinion after delivery of judgment. | 
—Hy memorandum at the end of the reported 
case (5 Can. S. O. It. 901, it appears that, a 
dispute having arisen as to whether the court 
had held the action prematurely brought, 
on a reference, the court intimated that such 
had, in fact, been the opinion of the court, al
though it did not appear as one of the reasons 
for the judgment delivered. Mutual fire Ins. 
t o. v. Frey, v„ 82.

170. Negligence— Joint tort feasors—Joinder 
of defendants—It. C. Judicature Act—Motion 
for judgment Findings of jury Acte trial 
Practice—Judgment hy appellate court. |- In 
a case where u towing company made a con
tract and afterwards engaged the assistance of 
another transportation company in currying 
out the contract, the ship in tow was damaged 
through careless and improper navigation hy 
the tugs of both companies employed about the 
work. Held, reversing the judgment appealed 
from, that an action in which both companies 
were joined us defendants was maintainable 
in that form under the It. C. Judicature Act ; 
that the case coming before the court below on 
motion for judgment under the order which 
governs the practice in such cases, and which 
is identical with the English order 40, rule 10 
of the orders of 1875, the court could give 
judgment finally determining all matters in 
dispute, although the jury may not have found 
on them all. but does not enable the court to 
dispose of a case contrary to the finding of the 
jury. In case the court considers particular 
findings to be against evidence, all that can 
be done is to order a new trial, either generally 
or partially, under the powers conferred hy the 
rule similar to the English order 39, rule 40; 
and that the Supreme Court of Canada, giving 
the judgment that the court Mow ought 
to have given, was in this case in a position to 
give judgment upon the evidence at large, 
there being no findings by the jury interposing 
any obstacle to their doing so. and therefore, 
a judgment should be entered against both de
fendants for damages and costs. (See The 
' l'hrashcr ” Case, 1 B. C. Rep. pt. I., 153.) 

Sewell v. U. C. Towing Co. and The Moody- 
villv Sawmill Co., ix., 527.

IThe Privy Council granted leave to appeal, 
but the case was settled before hearing.]

And see No. 181a, infra.

171. Appeal direct— R. S. C. e. 1S5. s. 26— 
Special circumstances — Judgment of Privy 
Council—Rule—Co*/».]—An appeal came l>e- 
fori- the Supreme Court, hy consent, from the 
decision of the Judge in Equity (N.BJ, with 
out nn intermediate appeal to the Supreme 
t-ourt of the province, and. after argument, 
wna dismissed (9 Can. 8. C. R. 017). The 
judgment of the Supreme Court was subse
quently reversed by the Privy Council, and 
the case sent back to the Judge in Equity to 

8. c. D.—36

make a decree. The plaintiffs being dissatis
fied with the decree pronounced by the Judge 
in Equity applied for leave to appeal direct 
under It. S. C. c. 135, s. 2(1. Held, Tascher
eau and <iwynne. .1.1.. dissenting, that under 
the circumstances of the case such leave should 
be granted.—Where a judgment of the Su
preme Court of Canada has been reversed by 
the Privy Council the proper manner of en
forcing the judgment of the Privy Council is 
to obtain an order making it a rule of the 
Supreme Court of Canada.—Where such judg
ment of the Privy Council was made a rule of 
court, the court ordered the re-payment by one 
of the parties of costs received pursuant to the 
judgment so reversed, he win v. Howe, xiv.,

172. Fgual division of court Effect of dis
missal of appeal Precedent- Res judicata. \ — 
When the Supreme Court of Canada in a case 
in appeal is equally divided so that the deci
sion appealed against stands tin reversed the 
result of the case in the Supreme Court affects 
the actual parties t<> the litigation only and 
the court, when a similar ease is brought be
fore it, is not bound by the result of the pre
vious case. Stanstead Flection Case; Rider 
v. Snow, xx., 12.

173. Notice—Interest—Application to vary 
minutes of judgment.]— An application to vary 
minutes of judgment hy inserting a direction 
that interest lie allowed for the period during 
which the appeal lias been pending, must lie on 
notice. Trust it- Loan v. Rut tan, Cass. I Mg. 
(2 ed.) (188.

174. Minutes of judgment—Application to 
vary- Reference to judge in chambers.|—A 
motion to vary minutes was referred to Strong, 
J„ in chambers, to be subsequently Imard pro 
forma before the court. Ilickford v. Lirand 
Junction Rail wag Co.. Cass. Dig. (2 ed. I 
(189.

175. Error in minutes of judgment — 
Amendment in chamber application. | The 
judgment of the Supreme Court, as settled and 
entered, having directed that the costs should 
lie paid hy the appellant to the respondent on 
application of respondent, the order was 
amended by directing that the costs should be 
paid hy the appellant’s “ next friend ” to the 
respondent, the appellant having sued and 
prosecuted the appeal by his next friend. Per 
Ritchie, C.J.. in chambers. Penroae v. Knight, 
Cass. Dig. (2 ed. ) (189 ; Cuss. S. C. Vrac. (2 
ed. t 8(1, 149.

17(1. Application to vary terms of judgment 
—Questions disposed of— Reference to judge 
in chambers.]—Counsel for respondent moves 

i for leave to address court on question of ap
pointment of valuators and question of costs, 
disposed of by linn I judgment of court. Ite- 

! ferred to Taschereau. J.. in chambers, who 
stating to the court that the respondent seeks 

j to practically reverse the judgment of the 
court, the motion is dismissed with costs. 
Reeves v. (Jerriken, Cass. Dig. (2 ed. I 089.

177. Controverted election—Ta ration of wit
nesses in rases not appealed—Costs—Flection 
appeal—Motion to amend judgment.1—Counsel 
for appellant moved to amend final order of 
Supreme Court ns to costs, such order d<*elar- 

I ing that the respondent should pay the costs 
in the court below, but the trial judge having 

: refused to tax to appellant the costs of certain 
witnesses examined in cases not appealed to
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the Supreme Court. Held, that the judge was 
right. Motion refused with $20 posts. Sou- 
langes Election Cane, Cass. Dig. (2 ed.) (170.

178. Application in court—Mintake in net
tling minutes—Edition to vary judgment as 
entered—Amended judgment ordered to be rend 
nunc pro tunc. I—On n petition presented ill 
court. I live judges being present of the six 
who hud heard the apiieal I. it was shewn that 
an error luul occurred in drawing up the min
utes. The court ordered the judgment as en
tered to In- amended and so varied as to make it 
conform to the intention of the court, and the 
principles upon which it was based, and that 
the judgment so amended should Ik* read nunc 
pro tunc. (Mr. Justice Strong was absent 
when this order was made, i Smith v. (ioldie. 
Cass. Dig. (2 ed.) ON»; Cass.»S. C. 1‘rac. (2 
cd.i NO. 140.

I Note.—For form of the order as amended 
see Cass. Dig. (2 ed. I 080-001. |

170. Mistake in calculation—Application 
t'ra court—Error in judgment—Amending— 
Power of court over its own judgments— Order 
upon court below—Transmission of record for
correction-}—Present : The Chief Justice and 
Fournier. Henry. Taschereau, and <1 Wynne, 
JJ.—Motion to amend final judgment in ap
peal. The court when delivering judgment 
during the last session, stated that a sum of 
$2.000 should be awarded to plaintiff. The 
order in appeal providing for the payment of 
that sum was settled and sent to the court be
low. Counsel for appellant contended that it 
clearly appeared there had been an error in 
the calculation, and that in arriving at the 
sum awarded certain sums had been twice de
ducted. depriving the plaintiff of a sum of 
$3.218.08. Counsel for respondent contended 
that it did not appear upon the face of the 
reasons for judgment that an error had been 
made, and therefore the application was in the 
nature of a re-hearing. I’ruler the practice 
of the Privy Council this could not lie allowed. 
Jleld. that it being clear that by oversight or 
mistake an error had occurred, the court had 
power of its own motion to amend its judg
ment to make it conform to the intention of 
the court and the principles upon which its 
judgment was based. Order to lie made direct
ing the registrar to call upon the proper officer 
of the court below to have the judgment of the 
court returned to be amended. ( See Montreal 
Ass. rO. V. MeilUlirray. 11 L. C. It. 325. I 
Hat trap v. Young, Cass. Dig. (2 ed. i li»2 ; 
Cass. 8. C. Vrac. (2 ed.) 80. 110.

180. Jurisprudence of Supreme t'ourt of 
Canada-—Itinding effect of decisions.]—The j 
Supreme Court is competent to overrule a 
judgment of the court differently constituted, 
if it clearly appears to be erroneous. Per 
Gwynne. J„ in Iturrard Election Case; Oural 
v. Maxwell, xxxi., 400.

181. Yarging minutes—Saving clauses added 
—Costs.]—The judgment on appeal (01 Can. ) 
8. C. It. 10th ordered a variation of the de
cree appealed from so that appellant should be 
entitled to immediate specific performance, but 
that respondent should have his costs in the 
original action. On motion before the full 
court ( Present : 8ir Henry Strong. C.J., and 
Taschereau. Gwynne, Sedgewick and Girou- 
ard. JJ. t, to vary the minutes of judgment as 
settled by the registrar it was ordered that a : 
clause should lie inserted ns follows :—“ That \ 
the appellant should not lie obliged to pay the | 
costs of the original action unless and until

I the respondent delivers to him a good and 
sufficient conveyance in fee simple of the 

| property mentioned." No costs were allowed 
on the motion. Millard v. Harrow, 14th May, 
1001.

181(1. Sitting aside judgment for misdirec
tion — Motion for new trial only — Entering 
judgment on motion or on appeal — Nova 
Scotia Judicature Act, O. 28. r. 10; O. Jo. 
r. Ht; O. 57, r. 5—Evidence for jury.]—On 
motion for new trial it appeared that there was 
no evidence to go to the jury. The majority 
of _tlie court (on upfieul from 35 N. 8. Hep. 
117 t, IIiId, that, as the defendant had asked 
only for a new trial, judgment could not he 
entered for defendant and. in allowing the up 
peal a new trial merely was granted. Gironard 
and Davies, JJ., contra, considered that, un 
der the Nova Scotia Judicature Act rules, île- 
court below could, cx proprio motu, have Pil
fered judgment for the defendant, tinder t In- 
circumstances of the case. Per Armour. .1. 
"The only course open to us is to allow iIn- 
appeal, for we cannot, as I had hoped, make a 
i’naI disposition of the case, for order 57, ru 
5, of the Nova Neotin Judicature Act, applies 
only to eases tried by a judge without a jury, 
and order 38. rule 10, to cases tried with a 
jury.” The Chief Justice and Mills. .1., con
curred with Armour, J. (Jreen v. ,|/i//«r. 
xxxiii., pp. 100, IPS. 212. 213. 227.

Sec No. 170, ante.
1815. Judgments certified to court bel on 

Issue of execution—Special leave.]—Under the 
provisions of It. 8. C. c. 135, s. 07, a judgment 
of the Supreme Court of Canada, certified to 
the proper officer of the court of original juri
diction. becomes a judgment of the infermr 
court for all intents and purposes, and it is 
not necessary to obtain special leave to i - a 
execution in order to levy the costs of the party 
awarded costs on the appeal to the Supivm ■ 
Court of Canada. Ex parte Jones, 35 V IS. 
Hep. 1U8.

182. Division of opinion—New trial.
See Insurance, Life, 8.

183. Yarging minutes — Special recital* 
Certificate of proceedings — Appeal to Prirg

Sec Privy Council, 4.

15. Leave to Appeal.
184. Special circumstances — No quorum In 

provincial Court of Appeal Appeal dinvt 
from trial court—Supreme Court Act. I'V.h 
s. 0.]—On application of the defendant against 
whom a decree had lieen made at the hearing, 
an order was made by the Chief Justice un
der s. ti of the Supreme Court Amendment \< t. 
1870. granting leave to appeal direct t - tto- 
Supreme Court of Canada, it being shewn that 
there were then only two judges on the !"mh 
iu Manitoba, the Chief Justice, who wn< lain- 
tiff in the cause, and Du hue, J.. from wl»w 
decree the appeal was sought. Sell all: v. 
H ow/, vi., 585.

185. Appeal — Certificate of deposit —
Security for costs—Hu le ti—38 In-/. *•
31—Court of Itcricw (Que. t ]—The écrit irate 
filed with the printed case, as complyi' ■" "ith 
Hide ti, shewed that the defendant had de
posited $500 in the court below ns security; m 
appeal before the Supreme Court.—On .notion 
to quash. Held, per ltitchie, O.J.. and Strong.
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Fournier and Henry. JJ.—The deposit of the 
$5UU, in the court below, without a certilicate ; 
that it was made to the satisfaction of the 
court appealed front, or one of its judges, was 
nugatory ami inelleclual as security for the 
costs of the appeal. — Her Henry, J. Although 
not within tin* functions of the Supreme Court 
to decide upon the sufficiency of the security, 
the court might have allowed appellant veason- 
ahle lime to obtain the necessary certificate, 
laid it been asked to do so within a reasonable 
lime after the appeal was lirst in-rilied. but 
in. such ret|m mi having been made ad so long 
a time having elapsed, the court should not 
now permit such a course to lit taken.—i'er 
Taschereau, ,1. The case should be sent back 
to the court below in order that a proper certi
licate might lie obtained.—Her Strong and Tas
chereau, ,IJ. An appeal does not lie from the 
Court of Review ( «jue. I to the Supreme Court 
of Canada. < Henry. J., com tra »., See llanjou 
v. Marquis ('3 Can. S. C. R. 231). Macdonald 
v. Ahboll, ill., 278.

| Appeals now lie from the Court of Review, 
54 & .V» Viet. e. 23, s. 3, s.-s. 3: 30 Viet. c.

1st». Prosecution of <ippeal—Form of urinal 
bond—Objection—Application in chambers to 
dismiss—U ciircr.]- A bond for security of 
costs of appeal to Supreme Court should pro
vide for the prosecution of the appeal.—If an 
object ion is made to the form of a bond for 
security for costs on appeal to the Supreme 
Court it should be by application in chambers 
to dismiss, and if not so made the objection will 
In* held to be waived. Whitman v. Union 
Hank of Halifax, xvi., 410.

1S7. Appeal from interlocutory judgment— 
Apldieation for leave to appeal- Itefusal by 
court beluic— Itenaval of application to Su- j 
premc Court.]- An appellant may apply to a 
judge of the Supreme Court to settle the case 
anil approve security on appeal notwithstaud- i 
ing that lie may have already applied to a 
judge of the court below who lias refused the 
application. Ontario «(• Quebec Ity. Co. v. 
Murehcterrc, xvii., 141.

See Xo. 1D8, infra.
ivs. Leave to appeal—Winding-up Act— 

Tina extended after argument — tinier nunc 
pro tutic.J—A case under the “ Winding-up 
Act " having been set down for hearing with
out leave obtained under s. 7b of that Act, 
after it had been argued, appellant, with the 
consent of respondent, obtained from a judge 
of the court below an order to extend the time 
for bringing the appeal, and subsequently Ite- 
fore the time expired he got an order from the 
Registrar of the Supreme Court, nune pro 
b'»., giving leave to appeal in accordance with 
*• 7b. and the order declared that all proceed
ings had upon the appeal should be considered 
a* taken subsequent to the order granting leave 
to appeal. Ontario llunk v. Chaplin, xx.. 132.

is*.». \pinal direct—Court of original juris- 
da tion Supreme Court Act. ( 18791. s. 0.]— 
Appeal allowed without any intermediate 
appeal to any court in the Province of
j1 Columbia. Bank of II. A. A. v. 

Wslkir. Cass. Pig. (2 ed.) 1171 ; Cass. S. C. 
1'rac. 12 ed. I 3T».

. I!**. Leave to appeal—Application in vaca
tion- \otirc.]—On 23rd Aug., 18.81 (in vaca
tion» ihe agent of the defendants' solicitor 
applied to a judge of the Supreme Court 
(Strong. J.), for leave to give security under

s. 31. Supreme and Exchequer Courts Act ns 
amended by sec. 14. Supreme Court Amend
ment Act. 1871».—The judge refused to make 
any order on two grounds :—1. Because it did 
not appear to him a pro|ier application for 
vacation, not being urgent ; and 2. Because 
the application ought to lie made on notice and 
not ex parte. Hank of II. S'. .1. v. Walker, 
Cass. Pig. (2 ed. » 700.

101. Leave to appeal—Approval of security
Application in chambers.)—Motion on be

half of defendant for approval of security and 
allowance of appeal. Held, that a similar 
application having been made to <iwynne. J., 
in chambers, and refused, and the application
being in any event one which should I..... iode
in chandlers, the application could not lie en
tertained. Mac.Xab v. Wuylcr. Cass. Pig. (2 
ed.) 000; Cass. S. C. 1‘rac. (2 ed. » 7b.

102. Appeal—Jurisdiction—Special leave— 
It. .S'. C. c. I.lô. ss. -}M, .yi—Form of applica
tion and order. | In an order granting special 
leave to appeal to the Supreme Court of Can
ada under the provisions of s. 42. Supreme 
Court Act, after the expiration of the time 
limited by s. 4b. it is not necessary to set 
out the special circumstances under which 
such leave to appeal has been granted nor to 
state that such leave was granted under special 
circumstances. Hunk of Montreal v. Hemers,

103. I ppea!—Jurisdiction—t ’use originating 
in County Court Transfer to High Court.\ 
There is no appeal to the Supreme Court of 
Canada in a case in which the action was 
commenced in the County Court and trans
ferred by order to the High Court of Justice 
in which all subsequent proceedings were 
carried on.—Per (1 wynne, J.. contra. Where 
the cause is transferred because the pleas oust
ed the County Court of jurisdiction an appeal 
lies.—Leave to appeal cannot be granted un
der (it) «Sc (51 \ iet. c. 34. s. 1 (et, in a case 
not aptiealalile under the general provisions of 
R. S. C. e. 135. Tucker v. Young, xxx., 183.

104. Appeal — Divisional Court judgment— 
Appeal direct—It. S. C. c. UÔ, s. Jii, s.-s. 3— 
Appeal from order in chambers.] — Held, per

I Strong. C.J., and < 1 wynne. J. (Taschereau and 
i Sedgewick. JJ., contra i that under s. 2b. s.-s. 

•'!. Or the Supremo and Exchequer Courts Act. 
leave to appeal direct from a judgment of a 
divisional court of the High Court of Justice 
for Ontario may be granted in cases where 
there is no right of appeal to the Court of 
Appeal. Furquharson v. Imperial (HI Co., 

j xxx., 188.
Sec Nos. 100, 107 and 108, infra.

105. Appeal ncrsaltum — Divisional Court 
judgment—HJ I iet. t il c. II. s. 27 (OmM—

I Constitutional question Indian lands— Lcgis- 
' lative jurisdiction—Costs. |—Her (lirouard. J., 

(in ehamliersi. I’nder the provisions of s. 
2b. s.-s. 3. of the Supreme and Exchequer 
Courts Act. leave to appeal direct from the 
final judgment of a divisional court of the 
High Court of Justice for Ontario may lie 
granted in cases whore there is a right of ap- 

| peal to the Court of Appeal for Ontario, and 
I the fact that an important question of con

stitutional law is involved and that neither 
| party would lie satisfied with the judgment of 
I the Court of Appeal, is sufficient ground for 
I granting such leave. (It was ordered that 

the costs of the motion for leave to ap|H*al 
I per saltum should be costs in the cause to the
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successful party.) Ontario Mining Co. v. 
Seybold, xxxi., 125.

19(1. Ontario appeals—Special leave—60 d 
61 Viet. c. ». 1 (e).l—Special leave to ap
peal from a judgment of the Court of Appeal 
for Ontario under (50 & 01 Viet. c. 34. s. 1 (e), 
will not lie granted where the questions in
volved are not of public importance and tin- 
judgment of the Court of Apj*eal appears to 
be well founded. Royal Templars of Temper
ance v. Hargrove, xxxi.. 386.

See No. 194, ante.

197. Appeal per saltum — Jurisdiction—R. 
8. C. c. 135, s. 26 (3).]—Leave to appeal di
rect to the Supreme Court from a judgment 
of a Divisional Court of the High Court of 
Justice under s. 20, s.-s. 3 of the Supreme and 
Exchequer Courts Act. cannot be granted un
less it is clear that there is a right of appeal 
from such judgment to the Court of Appeal 
for Ontario. Ottaira Electric Co. v. Brennan, 
xxxi., 311.

See No. 194, ante.

198. Special leave to appeal — Application 
refused in provincial court—Subsequent appli
cation—60 cl- 61 Viet. c. 3j (/-).)!—The Su
preme Court of Canada will not entertain an 
application for special leave to appeal under 
00 & 01 Viet. c. 34 (D.), after a similar ap
plication has been made to the Court of Ap
peal and leave has been refused. Town of 
Aurora v. Village of Markham, xxxii., 457.
See Nos. 187 and 194. ante; also No. 200,

108a. Appeal per saltum — Extension of 
time for appealing — Jurisdiction — Supreme 
and Exchequer Courts Act. ss. 40, A2—Yukon 
Territory Act. 62 <1 63 1 ict., c II—North-west
Territories Act, It 8. C. c. 50.]—A judge of 
the court appealed from has no jurisdiction to 
extend the time for appealing per saltum to the 
Supreme Court of Canada.—After the expira
tion of sixty days from the signing, entry or 
pronouncing of judgment, leave to appeal per 
saltum to the Supreme Court of Canada can
not lie granted.—Qua're. Whether under the 
provisions of section six of the Yukon Terri
tory Act. (Î2 <(• (13 Viet. c. 11. and of the 
North West Territories Act. R. S. C. c. 50. s. 
42. thereby made applicable to the Territorial 
Court of Yukon Territory, three judges of 
that court are necessary to constitute a 
quorum for the hearing of appeals from judg
ments upon the trial of cases therein? Barrett 
v. Syndicat Lyonnais du Klondykc, xxxiii..
077.

Sec Amending Act of 1903.
199. Appeals from Exchequer Court — 

Amount involved less than $300—Discretion of 
judge in chambers.]—Where the amount in
volved in a suit in the Exchequer Court is 
under .$500, leave to appeal should not be 
granted unless it appears to the judge hearing 
the application that the judgment is clearly 
erroneous or that it might be reversed on n 
point of law or because the conclusions are not 
justified by the evidence. Ter Owynne, J. (in 
chambers), 0th May, 1899. Sehultze v. The 
Queen. 0 Ex. C. R. (note), 273.

200. Leave to appeal—Extension of time— 
—Appeal from order — Practice of Ontario 
courts—Dwrrtioa.l—An appeal does not lie 
in the Ontario courts from a judge in the 
Court of Appeal for Ontario extending the 
time for appealing under the Supreme and Ex-

I chequer Courts Act, s. 20. Neill y. Travellers'
I Ins. Co. (9 Ont. V. R. 54) ; Re Central Bank 

of Canada (17 Ont. V. U. 396).
Compare Noe. 187. 194, 190, 197 and 198.

201. Security for costs—Appeal to Suprcnn 
Court—Amount of bond.J—Ter Osler, J. The

; court has no discretion to increase the-amount 
of security on an ap|>eal to the Supreme Court 
of Canada, lixrd by R. S. C. c. 135, s. 40, a: 
$500, because of the number of respondent< 
Archer v. Severn, xii., Ont. 1*. R. 472.

See No. 202, infra.

202. Bond on appeal — Separate issues 
Number of respondents.]—Upon application f<. 
file bond *of security for costs of an appeal t > 
the Supreme Court of Canada, several respond
ents who had appeared separately in the Su
perior Court and in the Court of Appeal, 
urged that they were res|>eotively entitled to 
separate security bonds from each of four ap 
pellants, i. c.. four bonds of $500 each. Held, 
per Hall, .1., that leave for the appeal should 
be granted upon the furnishing of a single 
bond for the amount of $500. Archer v. 
Severn (12 Ont. 1\ R. 4721 followed. Ton- 
•sack Machine Co. v. Talk, (J. R. 9 Q. 13. 355.

See No. 201. ante.

203. (Jranting leave to appeal—Approval of 
security—Ouster of jurisdiction.

Sec Appeal, 309.

204. Appeal per saltum—Question of lair — 
Binding provincial decision.

See Appeal, 310.

1 205. Appeal per saltum—Opinion expressed
on merits by court below.

See Appeal, 311.

20(5. Reversal of judgment by Trivy Council 
—Decree of judge in equity —- Appeal divert 
under special circumstances.

Sec No. 171, ante.

207. Appeal after time limit — Vacation- 
Quashing for want of jurisdiction—Appeal per 
saltum on terms—Stay of execution.

Sec Appeal, 180. 315. 317, 318.

208. Appeal direct from trial court Time

See Appeal. 317.

209. Leave to appeal—Jurisdiction to allow 
| —Privy Council rule—Appeal in forma pau

peris—Mode of granting leave.
See Appeal, 314.

1 210. Allowance for security — Leave to ap-
| peal—Stay of proceedings in court bcloic.

Sec Appeal, 323.
1 211. Appeal per saltum—Expiration of time

for application.
See Appeal, 317.

j 212. Leave to appeal—Expiration of time 
j limit—Effect of approving security — Evoca- 
! (ion of cause—Discretion of court bcluc—Kt- 
I scinding order of refusal.

See Appeal, 322.
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213. Appeal per solium—Leave granted by 

registrar—Special circumstance».
See Appeal. 313.

10. New Grounds Taken on Appeal.

214. Effect of deed given in evidence—Ques
tion not raised at trial nor in court below— 
llifkt lo argue point on appeal.]—An appel
late* Court cannot refuse to entertain a que» 
tion ns to the effect of a deed given in evi
dence. on the ground that it was not raised 
at the trial nor in term. Oakes v. Turquand 
(Ij. It. 2 E. & 1. App. 325), referred to by 
Slrong. ,T.—Judgment appealed from (1 Ont. 
App. R. 112) reversed, tlray v. Richford. il.. 
431.

215. Want of parties — Objection taken on 
appeal.]—It is too late to raise an.objection 
for the first time on the argument before the 
Supreme Court that the legal representatives 
of the assured were not made parties to an 
action on a policy of lifç insurance. Venner 
v. Sun Ijifc Ins. Co., xvii., 394.

210. Point not raised by factum—Postpone
ment of hearing.]—Where a point was raised 
at the hearing which was not taken in the 
factum, and counsel objects that he is not pre
pared to argue it, the court adjourned the 
hearing for a week. Western Counties Ity. 
Co. v. Windsor <£• Annapolis Ry. Co.. Cass.
Dig. ( 2 ed. ) 083.

217. Landlord and tenant — Conditions of 
lease — Construction of deed—Practice—Ob
jections first taken on appeal.] — Where the 
issues have been joined in a suit and judgment 
rendered upon pleadings admitting ami relying 
upon a written instrument, an objection to the 
validity of the instrument taken for the first 
time on an appeal to the Supreme Court of 
Canada comes too late and cannot be enter
tained. The Queen v. Poirier, xxx., 36.

2IS. Praetiee on appeal —Supplementary 
evidence — Objections not taken at trial — 
Amendment of pleadings — Costs.1—On hear 
ing of appeal, objection was taken for the 
first time to the sufficiency of plaintiffs title, 
whereupon he tendered a supplementary deed 
to him of the lands in question.—Held, fol
lowing Exchange Hank of Canada v. Oilman 
(17 Can. S. C. It. 108), that the court must 
refuse to receive the document ns fresh evi
dence can not be admitted upon appeal.— 
Held, also, that defendant could not raise the 
question as to the sufficiency of the plaintiff’s 
title, for the first time, on appeal.—The alle
gations and conclusions of the declaration 
were deficient and the court, under s. 03 of 
tie1 Sup. and Ex. Courts Act, ordered all ne 
<*ssary amendments to be made thereto for 
tin* purpose of determining the real contro
versy between the parties as disclosed by the 
pleadings and evidence. Piehf v. City of Que
bec, Cass. Dig. (2 ed.) 407 ; Oorman v. 
®'*"» (20 Can. 8. C. R. 87). followed.— 
(Under the special circumstances of the case 
and improper actions of the defendant, the 
plaint'll was awarded costs in all the courts, 
the judgment appealed from, Q. R. 8 Q. B. 
W4, was varied.) City of Montreal v. 
Hogan, xxxl., 1.

2U). Sew points raised on hearing of appeal
Counsel allowed to proceed—Supplementary

factum».] — On the hearing of the appeal, 
counsel for apjtellant suggested a question for 
argument which was pertinent to the issues 
but had not been taken in the factum nor 
raised in the courts below. He was permitted 
to argue the question on the understanding 
that both parties would be permitted to file 
supplementary fact urns on the points raised 
after the hearing closed. Counsel for respon 
dent made no objections to arguing the new 
points on the terms settled. Masking v. Lc 
Hoi, So. it {Limited), 27th October, 1903.

220. Sew grounds of objection raised on 
appeal.

See Appeal. 348.

221. Piling new evidence on appeal.
See Appeal, 345.

222. Form of bail bond — Technical objec
tion first taken on appeal.

See Appeal, 349.

223. Technical objection first taken on ap
peal—Rule of Privy Council —Improper recep
tion of evidence.

See Appeal, 352, and see Contract, 11.

224. Improvement of watercourses — Art. 
55S5 It. S. Q.—Arbitration — Condition pre
cedent —■ Sew grounds on appeal — Assess
ment of damages — Interference by appellate

Sea Appeal, 242.

17. Parties.

225. Dcutli of party after hearing — Entry 
of judgment—Sune pro htac.]—The respond 
ont, assignee of an insolvent estate, died be
tween the day of hearing of the appeal and 
the day of rendering judgment. On motion 
of counsel for appellant the court ordered the 
judgment in appeal to be entered nunc pro 
tunc us of the date of hearing. Merchants 
Hank v. Smith. Cass. Dig. (2 ed.> 088; Cass. 
8. C. Vrac. (2 ed.) 78.

220. Assignment of plaintiff's interest — 
Diligence in making application — Adding 
parties — Art. lô.] C. C. P.—S. C. rules 
•HI, dÿ—Co* 1»—Hearing on case. ] -Motion 
under S. C. rule 30 to add B. us a co-re
spondent, on the ground that he had obtained 
a notarial assignment from respondents of all 
their interest in the suit. The suit had been 
instituted by plaintiff in formâ pauperis, and 
the Superior Court condemned appellants to 
pay $1,200, judgment being affirmed by the 
Queen’s Bench. The alleged assignment had 
been made after the judgment by the Superior 
Court and before ap|s*al to the Queen’s Bench, 
but no application had been made to the lat
ter court to make B. a party. The appellant 
claimed that under art. 154 C. C. P. an in
tervention could be had or forced at any time 
before final judgment ; and if any question as 
to liability of the person sought to lie added 
should arise, the court could remit the case 
under 8. C. rule 38, to the Superior Court 
to have such question decided.—It was ad
mitted that the object of the application was 
to have a party who would be answerable for 
the costs of the appeal. Held, that the appli
cation should have been made at the earliest 
opportunity to the Court of Queen’s Bench,
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s
the assignment to It. having boon made be- ! 
fore the appeal to that court. The question 
as to the liability of It. to lie forced into the 
cause as a party was not one which, under 
the circumstances, the Supreme Court should 
be called upon to decide. The appeal should 
be heard on the case as settled in and trans
mitted by the court below. (Henry, J., dis
senting. ) Motion dismissed with costs fixed 
at #25. Dorian v. Crowley, Cass. Dig. <2 
ed.i 004, 78.

227. Judgment reserved—Death of party— 
Judgment, nunc prit fuite.]-—On motion of 
counsel for respondent, supported by affidavit 
shewing that one of the parties had died be
tween the date of hearing and the date upon 
which judgment delivered, the court directed 
judgment to lie entered nunc pro tune as of 
the day of hearing. Merchants Hank v. Smith ; 
Merchants Hank v. Keefer; Ontario and Que
bec It a. t'o. v. Hhilbriek. Cass. Dig. (2 ed.) 
088: Cass. 8. C. Vrac. (2 ed.) 78.

228. Special bail — Exoneretur — Hatties 
—Discretion of court below—Jurisdiction.]— 
S. brought an action against J. and issued a 
writ of capias. Hail was given and special 
bail entered in due course, but the bail piece 
was not filed nor judgment entered against J.'. 
for some months after. On application to a 
judge iu chambers an order was made for the 
discharge of the bail on account of delay in 
entering up judgment, and the full court re
fused to set aside the order. An appeal was 
brought to the Supreme Court of Canada en
titled in the suit against J., from the judg
ment of the full court, and the bond for secur
ity for costs was given to J, Held, that as 
the bail, the only parties really interested in 
the appeal, were not liefore the court and not 
entitled to the benefit of the bond, the appeal 
must be quashed for want of proper security. 
Held, also, that the appeal would not lie as 
the matter was simply one of practice, in the 
discretion of the court below. Scaminell v. 
James, xvi., 51)3.

228a. Parties on appeal — Practice — Pro
ceeding in name of deceased party—Amend
ment- Jurisdiction—Interference iritli discre
tion on appeal.J—Between the hearing of a 
case and tlie rendering of the judgment in the 
trial court, the defendant died. Ilis solicitor 
by inadvertence inscribed the case for revision 
in the name of the deceased defendant. The 
plaintiffs allowed a term of the Court of Re
view to pass without noticing the irregularity 
of the inscription but. when the case was ripe 
for hearing on the merits, gave notice of mo
tion to reject the inscription. The executors 
of the deceased defendant then made a motion 
for permission to amend the inscription by 
substituting their names is qualité. The 
Court of Review allowed the plaintiffs' mo 
tion as to costs only, permitted amendment 
and subsequently reversed the trial court judg
ment on the merits. The Court of King's 
Bench (appeal side), reversed the judg
ment of tlie Court of Review on the ground 
that it lytd no jurisdiction to allow the amend
ment and hear the case on its merits, and 
that, consequently, nil the orders and judg
ments given were nullities. Held, reversing 
the judgment appealed from (Q. R. 10 K. B. 
511). the Chief Justice and Taschereau, J., 
dissenting, that the Court of Review had jur
isdiction to allow the amendment and that, 
as there had been no abuse of discretion i\nd 
no parties prejudiced, the Court of King’s

Bench should not have interfered. 
Eraser, xxxi., 505.

18. Privy Council Appeals.

221). Record of appeal — Application foi 
rule—Prirn Councit judgment.]—A judgim-ni 
of the Prh Council reversing the judgn.c t 
of the Stipi ne Court should lie made a rule 
of the Supreme Court. The application should 
be made in chambers. Lcwin v. Jioicc, xiv..

230. Xoticc of appeal to Privy Council. ] 
Notice of intention to apply to the Supreme 
Court of Canada for leave to appeal to the 
Privy Council should not be put on tlie nm 
tion paper. Xasmith v. Manning, Cass. Du- 
(2 ed.) 01)5.

231. Appeal —- Privy Council — Cross-ap
peal — Practice — Costs,J—Where the re 
s pondent has taken an appeal from the same 
judgment ns is complained of in the appeal i • 
the Supreme Court of Canada, to the .1 inlii i.il 
Committee of Her Majesty’s Privy Council, 
the hearing of the appeal to the Supm,;.- 
Court will be stayed until the Privy Coinu I
appeal has been decided, upon the .......... .
undertaking to proceed with diligence in n - 
appeal so taken by him.—In the case in qm - 
tion the costs were ordered to Is* costs in i. 
cause. Eddy v. Eddy, 4th October, 181)8.

232. Cross-appeal to Privy Council In
scription pending such appeal — Stay of pro 
feedings - Costs.\—Where the appellant id 
inscribed an ap|n*al for hearing in the Su
preme Court of Canada after he had received 
notice of an appeal taken in the same mai i- r 
by the respondent to the Privy Council, upon 
motion on behalf of the respondent the pro
ceedings on the Supreme Court appeal wmv 
stayed with costs against the appellant p1 ml 
ing the decision of the Privy Council hi "ii 
the respondent’s appeal. ( Eddy v. EMy 
[No. 231. ante] followed. > Hank of Montr il 
v. Demers, xxix., 435.

233. Appeal to Privy Council — Stay of 
execution. [—A judge in chambers of the Su 
prenie Court of Canada will not entertain »» 
appeal to stay proceedings {tending an appeal 
from the judgment of the court to the .Imn ml 
Committee of the Privy Council. I dan • it- 
Hums v. Bank of Montreal, xxxi., 223.

234. Appeal in formâ pauperis — E» " '< (» 
appeal to Privy Council — Transmission of 
record — Payment of Supreme Court f" | - 
On 7th October, 1002, present. Sir Henry 
Strong. C.J., and Taschereau. Sedge.virk. 
Girouard, Davies and Mills. JJ. A u "tion 
was made for an order directing the Roizi-imr 
of the Supreme Court of Canada to tru -mit 
the record to the Registrar of llis Majesty* 
Privy Council, on an appeal by the re-p-ind
ent. without the payment of the fees in 
stamps as required by the statute and rule* 
of practice of the court. After henrlnu eoiiii- 
sel for the parties, the motion was allowed 
and the order made as applied for, the Chief 
Justice stating that, as this was an extra 
ordinary case in which the Judicial (\immit- 
tee of the Privy Council had granted -p<,m;i| 
leave to appeal in form A pauperis, the ordin
ary rules could not apply. Dominion f art- 
ridge Co. v. McArthur, 7th October, IDO*-
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235. Reversal by Privy Council—Re-pay

ment of costs.
See No. 67, ante.

236. Appeals to Privy Council—Jurisdic
tion of Superior Court of Canada — Motion

See Privy Council, 2.

237. Cross-appeal pending in Privy Council 
—Stay of proceedings.

See Appeal. 121, 422.

10. Procedure in Courts below.

238. Amending pleadings — Order of court 
below — Procedure. |—The Supreme Court of 
<’ntimln will not interfere on appeal witli an 
order made by a provincial court granting 
leave to amend the pleadings, such orders be
ing a matter of procedure within the discre
tion of the court below. Williams v. F. Leon 
aid <t Sons, xxvi., 406.

230. Appeal — Question of local practice— 
Inscription for proof and hearing — Peremp
tory list — Sot ice — Surprise Artifice - 
Requête civile — Arts. 2,1), 285. 505. C. C. P. 
Iold text)- /»*. of /*. t S.C. i —Where a
grave injustice has been inflicted upon a party 
to a suit, the Supreme Court of Canada will 
interfere for the purpose of grunting appro
priate relief although the question involved 
upon the appeal may be one of local practice 
only. Lambc v. Armstrong (27 Can. S. C. It. 
3!N>) followed.—Vnder a local practice pro 
vailing in the Supreme Court, in the District 
of Montreal, the plaintiffs obtained an order 
from a judge fixing a day peremptorily for the 
adduction of evidence and hearing on the mer
its of a case by precedence over other cases 
previously inscribed on the roll and without 
notice to the defendants. The defendants did 
not appear when the case was taken up for 
proof and hearing and judgment by default 
was entered in favour of the plaintiffs. The 
defendant tiled a reauête civile asking for the 
revocation of the judgment to which the plain 
tiffs demurred. On appeal to the Supreme 
Court of Canada against the judgment main
taining the demurrer and dismissing the re
quête with costs : — Held, reversing the de
cision of the Court of Queen’s Bench, that the 
order was improperly made for want of no
tice to the adverse party as required by the 
rules of practice of the Superior Court, and 
the defendant was entitled to have the judg
ment revoked upon requête eivile. Pastern 
Townships Rank v. Swan, xxix., 163.

246. Appeal — Order on matter of pro 
ceilnrr i„ court below.]—The Supreme Court 
of Canada will not entertain an appeal from 
an order made upon a motion in a practice 
njutt«*r in the appellate court below. Itueber 
"1,1 eh Case Co. v. Taggart, 24th April, 1600.

211. Partnership — Account — Action pro 
«on,, Procedure — Art. IMS C. C.]—The 
judgment appealed from held that in an action 

io, it was sufficient for the plaintiff in 
ins statement of claim to allege facts that 
woiilj justify inquiry into all the affairs of the 
Partnership and for the liquidation of the 
same, without producing full and regular ac
counts of the partnership affairs. Held, that 
me appeal involved merely a question of pro-

I cedure in a matter where the appellant had 
suffered no wrong and, therefore, that the up- 

| peal should be dismissed. Higgins v. Stephens,

1 _ 242. Appeal — Question of procedure —
Verdict — Weight of evidence.] —The Su
preme Court of Canada refused to interfere 
with a decision of the Court of Appeal for On
tario in a manner of procedure, namely, whe
ther a verdict of a jury was n general or spe
cial verdict.—The court also refused to dis
turb the verdict on the ground that it was 
against the weight of evidence after it had 
been affirmed by the trial judge and the Court 
of Appeal. Toronto Ry. Co. v. liai four, xxxii.,
236.

243. Issues irregularly joined—Procedure in 
trial court Interference on appeal. |- The 
Supreme Court of (Jniuda will not. on up 
peal, interfere with the action of the courts 
below in matters of mere procedure where no 
injustice appears to have been suffered in con
sequence although there might lie irregulari
ties in the issues as joined which brought lie 
fore the trial court a demande almost differ
ent for the matter actually in controversy. 
Finnic v. City of Montreal, xxxii.. 335.

244. Appeal—Concurrent findings of courts 
below ■— Reversal on questions of facts Im
proper rulings—Reversal on a matter of pro
cedure. | Where the (hidings of the trial 
courts are manifestly erroneous and the trial 
appears to have been irregularly conducted, 
the Supreme Court of Canada reversed the 
concurrent findings of the courts below, and 
also reversed the concurrent rulings of the 
courts below refusing leave to amend the state
ment of claim by alleging an account stated. 
Relcher v. Melionald, xxxiii.. 321.

[Leave to appeal to I’rivy Council granted. 
Aug.. 1663.]

245. Non-interference in matters of pro
ecdurc — Adding pleas — IHscretion of court 
below — Insufficient cause shewn Stay of 
proceedings landing appeal Intnioeutory
judgment— Notice of appeal — F.ntry of 
final judgment.] — I(efendnnt applied by mo
tion for permission to tile new pleas, which 
was refused by the Superior Court on accoun. 
of insufficiency of the affidavit in supjiort 
thereof, and. therefore, defendant served notice 
of intention to appeal from this interlocutory 
judgment to the Court of Queen's Bench. 
Notwithstanding this notice, plaintiff moved 
for and obtained judgment in the Superior 
Court, and this judgment was affirmed by the 
Court of Queen’s Bench.—On appeal to the 
Supreme Court of Canada, Held, per Ritchie. 
(’.J., and Strong and Taschereau, .1.1.. that on 
a question of procedure an appellate court 
should not interfere. - l‘i r Fournier and 
Henry. .1.1.. that the affidavit filed by the ap- 
pellant in supiMirl of his amended plea was 
insufficient, not being sufficiently positive and 
precise.—Per Taschereau, .1. Only a rule for 
leave to np|s>al would have the effect of stay
ing proceedings, not a mere service of a mo
tion for leave to appeal. Appeal dismissed 
with costs. Hawson v. Union Rank, Cass. 
Dig. (2 ed.) 428; Cass. S. C. Vrac. (2 ed.) 
31. 85.

245a. Judgments certified to court below — 
Issue of execution — Special leave.]—Vnder 
the provisions of R. S. C. c. 135, s. 67. a 
judgment of the Supreme Court of Canada.
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PRESBYTERIAN CHURCH.
2o3. Cross-appeal to Privy Council — In 

seription pending such appeal — Stay of pro 
veedings—Costs.

See No. 232. ante

certified to tue projier officer of the court of 
original jurisdiction, becomes a judgment of 
the inferior court for all intents and purposes 
and it is not necessary to obtain special leave 
to issue execution in order to levy the costs 
of the party awarded costs on the appeal to 
the Supreme Court of Canada. Ex parte 
Jones, 35 N. B. ltep. 108

254. Appeal to l’nvy Council — Stay of 
xccution.

See No. 233, ante
240. Action confcssotrc — Intervenant — 

Joint condemnation — Procedure — Interfer
ence with on appeal.

See Servitude, 3.
21. Vacation.

247. Opposition — Contestation — ICe 
inoval from Superior Court — Venditioni ex 
punas—Appeal,

See Appeal, 393

20. Stay of Proceedings.

248. Stay of proceedings — Execution for 
costs — Amount in dispute — Jurisdiction.]— , 
While the proceedings were pending on nil op
position filed 30th December, 1880 (see Mes j 
Judicata), another writ of execution issued I 
in the original .cause for costs awarded to re; j 
spondents by the Supreme Court on the 10th | 
June. 1880. See Opposition. 3.) To this writ 
appellant tiled a second opposition on 18th | 
January, 1881, which was dismissed by the I 
Superior Court, the judgment being affirmed ' 
by the Queen's Bench, refusing an appeal on 
the ground that the amount in dispute was 
not sufficient.—On motion for an order to sus
pend proceedings under the execution opposed, 
on 18th January. 1881, and for leave to ap
peal from the judgment on said opposition, the 
Supreme Court Held, that there was no 
ground for staying the execution. The court 
had properly dismissed the appeal on the case 
presented, and that was a filial decision in 
itself ami it was no ground for staying the 
execution, that there were other proceedings 
in the court below which might possibly shew 
that the defendant should have succeeded in 
the original action.- Motion refused with 
costs. Dawson v. Macdonald, Cass. Dig. (2 
ed.i 588.

249. Judgment — Stay of execution of—Re
quête cirilc.]—The judgment of the Supreme 
Court must, under s. 411. Sup. and Ex. Courts 
Act, be entered and sent to the court below | 
before defendant can have recourse to a pro
ceeding by requête civile. A requête civile 
does not stay execution as a matter of course. , 
The defendant would have to apply to a judge 
of the Superior Court or a judge thereof for 
an order. A judge in chambers should not 
grant an order staying exemtion of a judg
ment. especially when defendant lias had 
ample time to apply to the full court.—(Per 
Taschereau, J.) hair son v. Macdonald, Cass. 
Dig. <2 ed.) <188.

250. Appeal per saltum — Stay of cxecu-

Sec Appeal, 315.

251. Matter of procedure in court below — 
Stay of proceedings pending appeal.

See Appeal, 391.

252. Cross-appeal to Privy Council —Order 
to stay proceedings in Supreme Court.

Sec No. 231. ante.

i. Time for appealing — Vacation — 
helayed entry of judgment — Special rule in 
Quebec.

Sec Appeal, 425.

250. Time for appealing — Jurisdiction — 
Appeal per saltum — Stay of execution.

See Appeal, 315.

257. Piling ease — Computation of time in 
vacation — Extension of time.

See No. 34. ante.

PRECEDENT.

Dismissal of uppeal on equal division of 
court—Binding effect of judgment.]—A judg
ment appealed from standing unreversed on 
an equal division of opinion among the judges 
is not a binding precedent when a similar case 
comes before the court. Stanstead Election 
Case, xx., 12.

PREFERENCES.

See Assignment — Chattel Mobtuau — 
Debtor and Creditor — Fraudulent 
Conveyances — Fraudulent Prefer
ences — Insolvency — Mortgage.

PREMIUM NOTE.

1. Accident insurance — Renewal of policy 
—Payment of premium — Promissory note- 
instructions to agedt — Agent's authority — 
Pinding of jury.

See Insurance, Accident, 3.

2. Non-payment — Forfeiture — Condition» 
—Collateral agreement.

Sec Insurance, Life, 29.

PREROGATIVE.

Of Crown — Pardoning noircr — Represen
tative of Crown — Legislat’ " ‘Legislative authority to 

See Constitutional Law. 41 

And see Crown, 73, 70.

And see also Privy Council. 7.

PRESBYTERIAN CHURCH.

“ Union Act"—88 Viet. c. 72 (QA~~Rf' 
covcry of church property—Trustees—Petitory
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action—38 Viet. c. 72 (Q. >]—By deed on 23rd 
November, 1871. duly registered, plaintiff, de
fendant. and two others as trustees of the 
Presbyterian Church of Cote St. George, in 
connection with the Church of Scotland, be
came purchasers of the ground upon which 
a church was subsequently erected. At the 
time of action the trustees with the exception 
of the plaintiff and defendant, were dead. 
A union of the Presbyterian Churches of 
Canada took place in June. 1875. To further 
this union and remove any obstructions which 
might arise out of the trusts by which the 
property of any of the churches was held, 
the “Union Act.” (38 Viet. <•. 72 (Q. I t was 
passed, which by s. 2, provided “ that if any 
congregation in connection or communion with 
any ot the said churches decide, at any meet
ing of the said congregation regularly con
vened. according to the rules of the said con
gregation. or tin* custom of the church with 
which it is in connection, and held in the 
two years after such union, by the majority 
of the votes of those who, according to the 
rules of the said congregation, or the custom 
of the church with which it is in connection, 
are entitled to vote at such meeting, not to 
form part of the said union, but on the con- 
trary to separate itself therefrom, then and in 
such case, the property of the said congrega
tion shall not be affected by this Act. nor by 
any of the provisions thereof.” Plaintiff 
claimed that no meeting of the congregation 
had been regularly convened, or conducted 
according to its rules or the custom of the 
church, and that consequently the property 
was affected by the statute, and should lie 
helil and administered for the benefit of the 
congregation in connection with the united 
church, i.c., “The Presbyterian Church in 
Canada.” Plaintiff also alleged that defend
ant had censed to be a trustee, and. acting 
with n minority of the congregation who re
fused to enter into the united church, had 
taken forcible possession of the church prop
erty and excluded therefrom the plaintiff and 
tin* congregation, for which he was trustee, 
riaiiitiff as sole surviving and acting trustee, 
suing for himself in his said quality, and for 
the congregation, claimed the property and 
that defendant be ordered to quit and aban
don the same, and be declared not to Is* a 
trustee of said property. Defendant admitted 
that he was not a trustee, but. while saying 
tlmt lie had no qualité to defend the action, 
“bi'gcd that three regularly convened meetings 
lunl hi-en held, within the two years, the effect 
of which was to take the church and property 
out of the union and that, at these meetings, 
trustees were legally appointed to replace 
thus* deceased. The Superior Court dismissed 
the action on the sole ground that liecnuse the 
trust deed said nothing nlmut survivors, but 
provided for n succession, there could be no 
««•lion unless the succession was first filled up. 
‘lie Court of Queen's Bench affirmed this judg- 
mont. ihe majority presumably on the ground 
stated Cross. J.. alone giving ns his reason 
that the meetings referred to were sufficient 
compliance with the low to take the property 
'"it --I iIn* union. Held, affirming the judg 
tuent appealed from, that the action being 
petitory, and defendant having pleaded and 
proved that he was not and had never pre- 
temic. to |,e jn possession of the property.

i mi,8t. • and that he was not"mitii-ii to a judgment declaring one not n 
trustee who did not pretend to lie and admitted 
in i, WH? not a trustee. Henry. J„ dissent- 
ng ' "rrmm v. Alet'uuig. lUth June. 1883; (-ass. Dig. ,o j <*42.

PRESCRIPTION.

1. Criminal Conversation, 1.
2. Crown Cases, 2, 3.
3. Imprescriptible Bights, 4, 5.
4. Interruption of Prescription, 0-12.
5. Plea of Prescription, 13, 14.
0. Possession, 10-25.
7. Time Beouirkii for Prescription, 20-30. 

And etc “ Limitations of Actions."

1. Criminal Conversation.

1. /Statute of Limitation*—Criminal conver
sation.

/Sec Criminal Conversation.

2. Crown Cases.

2. Damages arising from public work — 
Negligence of Crown officials — Limitation of 
action — Art. 2267 V. C. |—The prescription 
established by art. 2201 of the Civil Code of 
Lower Canada applies to damages for injuries 
to property caused by the negligence of Crown 
officials to keep a public' work iu proper or
der. Lctourncut v. The King, xxxiii., 335.

3. Petition of right — Demurrer — ('town 
pleading prescription — Good faith — Trans- 
la tor p title — Judgment of confirmation — 
Inscription en faux — Improvements — In
cidental demand.

Sec Title to Land, 70.

3. Imprescriptible Bights.

4. Water lots — Case ment — Interference 
with navigation.]- Public navigable waters, 
while o|k*ii for navigation, arc not subject to 
prescription by which any private easement 
may be acquired in respect thereto. (12 Out. 
App. B. 327, affirmed. 1 London tl- Canadian 
Loan it Agency Co. v. Borin, xiv., 232.

5. I tight of succession — /Sale by co-heir— 
Detroit successoral—Art. 110 V. C.

Dec Betrait Successoral.

4. Interruption of Prescription.

0. Accounts — Action — Promissory note— 
Acknowledgment and security by notarial deed 
—Novation — Arts. 1109 and 1111 C. C.— 
Onus probandi—Art. l.il.l C. C.—Prescription 
—Arts. 2227, 2266 V. C.\—A prescription of 
;M* years is substituted for that of live years 
only where the admission of the debt from the 
debtor results from a new title which changes 
the commercial obligations to n civil one.—In 
an action of account instituted in 1887, plain 
tiff claimed inter alia the sum of $2,3(51.10, 
being the amount due under a deed of obliga
tion and constitution d'hypothique, executed 
in 18(5(1, and which on its face was given as 
security for an antecedent unpaid promissory 
note dated in 18(52. The deed stipulated that
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tin» amount was payable on the terms and con
ditions and the manner mentioned in the said 
promissory note. The defendants pleaded that 
the deed did not effect a novation of the debt, 
and that the amount due by the promissory 
note was prescribed by more than live years. 
The note was not produced at the trial. UtM, 
reversing the judgment appealed from t(j. It. 
2 Q. 1$. 48U), that the deed did not effect a 
novation. Arts. 1108 and 1171 C. <'. At 
most, it operated as an interruption of the 
prescription and a renunciation to the benefit 
of the time up to then elapsed, so us to pro 
long it for live years if the note was then 
overdue. Art. *2204 C. C. And as the onus 
was on the plaintiff to produce the note, and 
he hud not shewn that less than five years 
had elapsed since the maturity of the note, 
the debt was prescribi*! by live years. Art. 
2200 C. C. Pare v. rare, xxiii., 24a.

7. Hindering account — Avknoiclcdgincnt 
in writing — Interruption of prescription.

Nee No. 20, infra.

8. Possession — Married tcoman — Re
nunciation of community—Estoppel by deed.

Sec Title to Land, 75.

1). Interruption of preacription—Letter by 
party charged.

See Contract, 11.

10. Purchase of land—Registered hypothec 
—Knowledge of circumstance — Presumption 
of good faith—Art. 2251 V. C.

Sec No. 17, infra.

11. Interruption of prescription — Neces
sary tray — Implied grant — User—Obstruc
tion of way — Acquiescence — R. S. N. S. 
(5 ecr.) c. 112.

See Limitation of Actions, 4.

12. Title to land — Description — Posses
sion beyond boundaries — Sale to married wo
man — Metes and bounds — Construction of 
deed.

See No. 18, infra.

5. Plea of Prescription.

ia. Petition of right — Demurrer — Crown 
pleading prescription — Good faith — Trans- 
latory title — Judgment of confirmation—In
scription en faujc ■— Improvements — Incident
al demand.

Sec Tim: to Land. 70.

14. Appeal — Pleading prescription — 
Judgment dismissing plca-^Pinal judgment— 
Art. 2207 C. V. R. S. V. c. 1.15, ». 24.

See Pleading, 40.

0. Possession,

15. Title to land — Statute of Limitations 
—Trespass on wild lands — Isolated acts — 
Misdirection — Verdict against evidence.]— 
Isolated nets of trespass, committed on wild 
lands from year to year, will not give the tres
passer a title under the Statute of Limita
tions, and there was no misdirection in the

: judge at the trial of an action for trespass 
on such land refusing to leave to the jury for 
their consideration such isolated acts of tree 

! pass as evidencing possession under the si.:
I tute.—To acquire such a title there must Ik 

open, visible and continuous possession known 
1 or which might have been known to the owm-r, 

not a possession equivocal, occasional, or for 
I a special or temporary purpose. Doe d. In > 

Barres v. White (1 Kerr. N. B. 51)5 ) np- 
| proved.—Judgment appealed from altirnii'l 

Uwynue, J„ dissented on the ground that tin* 
finding of the jury on the question submitted 

1 to them was against evidence, and further tlmt 
the ads done by the defendant were not nier» 

; isolated acts of trespass, but acts done in in
sertion of ownership during a period ........ I-
ing thirty-live years, and the evidence of sad,

I acts should have been submitted to the jury 
and the jury told that if they believed ' 
evidence they should find for the defendant. 
Sherren v. Pearson, xiv., 581.

111. Occupation as caretaker—Acts of own- 
ership Title to land— Possession Statut1 •/ 
Limitations — Severance of title.]—In an a 

j tion against O. to recover possession of In ml 
it was shewn that lie had been in possession 

I for over 20 years ; that he was originally in as 
caretaker for one of the owners; that after
wards the pro|H*rty was severed by judicial .le- 

j croc and such owner ordered to convey portions 
to the others, that after severance <>. perform
ed acts shewing that he was still acting for »h.- 
owners; and that he also exercised act> of 
ownership by enclosing the land with a i* ne» 
and in other ways, field, reversing the jmlg 

; ment appealed from (18 Ont. App. It. .VJ'.u. 
j that the severance of the property did n»t 

alter the relation between the owners and <»..
I that no act was done by O. at any lime de

claring that lie would not continue to m l ns 
j caretaker; and that his possession, there m-<* 

continued to In* that of caretaker and I» Ini*! 
j acquired no title by possession. Rim» 

Ryan (5 Can. S. C. It. 187) followed. Upw
ard v. O'Donohoe. xix„ 841.

17. Possession by subsequent purchnm 
Bona tides—Knowledge of incumhrana I it. 
22Ô1 C. V. I—Actual knowledge of a regi-Mvl 
hypothec or bailleur de fonds claim is sullii »*m 
to rebut the presumption of good faith in tie* 
possession of a subsequent purchaser. .Imlg- 
ment up|M*uled from reversed. Baker v. *S'o- 
dite de Construction Métropolitaine, xxii., 
804.

18. Title to land—Description—Mi h ■ inul
bounds — Sale en bloc — Possession .... I
boundaries—Acquisitive prescription I{vgo
Ira tion—Constructive notice—Interrupt •»« 
prescription—Construction of died—.s*//> j" 
married woman— Propre de communau'< -Ca
dastral plan and description—Arts. ,'/'i\
2/7J. 2/Xi. 22/0. 2227. 22)2. 225/. 225} C. Cl 
—In June. 1808. by deed of gift. V. granted t" 
his son I*'., an emplacement, described by met* 
and bounds and stated to have 80 fed front
age, “ tel que le tout est actuellement .
et que l’acquéreur dit bien connaître " declar
ing in the deed, that the donation hml actu
ally been made in 1800, although no •»d IwJ 
been executed, and that since then I ". 1 id lien 
in possession as owner and erected l> lildinp 
I "tiller this donation the donee and hi- \i*ii'l*** 
claimed 86 feet frontage as having lx*oil actu
ally occupied by him and them sim-.* F. to1* 
possession as owner in 1800, and also that 
plaintiff had acquired a prescriptive title by
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10 years' possession under the deed, at the time 
of the avtion in 1807 to recover possession 
of the ti feet then in occupation of defendant, 
whom plaintiff alleged to Is* a trespasser. 
Held, that the deed in 1808 operated as 
an interruption of prescription and limited 
the title to 30 feet frontage as therein 
described.—Plaintiff's wife purchased from F. 
in 1K8T. by deed describing the emplacement 
in a manner similar to the description in the 
donation, but also making reference to its 
numlier on the cadastral plan of the parish 
which described it as of greater width. Held, 
'Imt the description in the deed of IKK."» left 
the true limits of the emplacement subject to 
determination according to the title held by (lie 
plaintiff's auteur which granted only ill I feet 
frontage; that by the registered title, plaintiff 
was charged with either actual or implied no 
tice of this fact and that, consequently, he 
had not, in good faith, possessed more than 
30 feet frontage under this deed and could 
imt invoke an acquisitive prescription of title 
to the disputed ti feet by ten years’ possession 
thereunder, and further, that no augmentation 
of the lands originally granted could take 
place in consequence of the cadastral descrip
tion of the emplacement.—The words " Tel 
que le tout est actuellement et que l’acquéreur 
dit bien connaître ” used in the deed of gift, 
cannot be interpreted in contradiction of tin* 
special description that precedes them and can 
only lie construed ns extending " dans les lim
ites ci-dessus décrites.”—A prescriptive title to 
lands beyond the boundaries limited by the de 
script ion in the deed of conveyance can only 
he acquired by 30 years’ possession.—(Juair.
Is a deed of sale of lands in Quebec to a mar
ried woman without the authorization of her 
husband, sufficient to support a petitory ac
tion : Would such a deed lie null for defect 
of form and insufficient, under art. 2234 (J. C.. 
to serve as the ground for a prescription of 
the title by 10 years’ possession? Chalifour 
v. I’nnut, xxxi., 224.

lit. Ifnilways—Location of permanent iray 
—Teming — Laying out of boundaries—Con- 
it ruction of died — Registry laics—Notice of 
prior title—Riparian rights—Possession amnio 
doinini— Acquisitive prescription—Arts. IAH7, 
Him. 2212. 2211 C. (’.—Art. 77 C. I». </1 
— A railway company purchased land from I1., 
bounded by an unnavigable river, as " selected 
und laid out” for the permanent way. Stakes 
were planted to shew the side lines, but the 
railway fencing was placed inside the stakes 
above the water line, although the company 
fouhl not have the quantity of land conveyed 
uule»s they took possession ad /iluni aquir.
I - remained in possession of the strip of land 
jtween the fence and the water’s edge and of 

the bed of the stream and. subsequently to 
the registration of the deed to the company, i 
sold the rest of his property including water 
rights-, mills and dams constructed in the 
stream to defendant's auteur, described ns '* in 
eluding that part of the river which is not 
included in the right of way, &e.” Plaintiffs J 
never operated the railway but, immediately 
on its completion, under powers hv their char
ter ai ,i The Hallway Act. 14 & if. Viet. c. 31. 
teased it for TOD years to another company I 
ana the railway has been ever since operated j 
n.v other companies under such lease. The ae- j 
lion /a titoire, including a claim for damages, j 
T 'net, amongst other defences, by pleas; \ 
*« i , °f way sold never extended be- !
yotul the fencing, such being the interpretation I 
placed upon the conveyance by 1*. and the I

company in i.emitting him to retain posses
sion of the strip of land in question and the 
river ud medium filum ; that by ten years’ pos 
session as owner in good faith under trans- 
la tory title the defendant hail acquired owner
ship by the prescription of ten years, and that, 
by thirty years’ adverse possession without 
title, the defendant and his auteurs had ac
quired a title to the strip of land and riparian 
rights in question.—On appeal the Supreme 
Court, Held. 1. That the description in the 
deed to the railway company included, ex jure 
niltunr, the river ud medium filum aqua■ as an 
incident of the lands thereby granted and their 
title could not be defeated under the subse
quent conveyance by their vendor and war
rantor. notwithstanding that they may not 
have taken physical possession of all the lands 
described in the prior conveyance. 2. That 
the possession of the strip of land and lbe 
waters and bed of the river ail medium filum by 
tlie vendor and his assigns, after the convey 
a lice to the company, was not the possession 
unimo domini required for acquisitive prescrip
tion of ten years under art. 22."» 1 C. ('., but 
merely an occupation as tenant by still ranee 
upon which no such prescription could lie 
based, 0. That the failure of the vendor to 
deliver the full quantity of land sold and the 
company's abstention from troubling liim in 
his possession of the same could not be con
strued as conduct placing a construction upon 
the deed different from its clear and unambigu
ous terms or as limiting the area of the lands 
conveyed. 4. That the terms of the descrip
tion in the subsequent conveyance by 1*. to the 
defendant's auteur were a limitation equiva 
lent to an express reservation of that part of 
the property which had been previously con 
veyed to the company and prevented the de
fendant acquiring title by ten years’ prescrip
tion, more especially as he was charged with 
notice of that prior conveyance through the 
registration of the deed to the company. ."». 
That the acquisitive prescription of thirty 
years under art. 2242 C. V., could not run in 
favour of the original vendor who had war
ranted title to the lands conveyed to the com
pany because, after his sale to them, lie could 
not possess any part of the property he had 
failed to deliver unimo domini nor in good 
faith. Massa wippi I alley Rij. Vo. v. Retd,

20. Construction on publie property — Suf- 
franee—Long user—I’ossession — Trespass—■ 
Nuisance.

See Estoppel, 1.

21. Arts, dill, 22.7/. llüti C. V. — Plea bu 
the Crown—Ilona fiiles—Translating title— 
Impenses et ameliorations.

See Title to Land, 70.

22. Rasement—I ser in common — Title to

Sec Vkkr, 1.

23. Right of way—Way of necessity—Li
cense— t ser—Adjoining lands.

See Easement. 11.

24. Light and air—Long user—Measure of 
da mages—Misd i reel ion.

See Easement, 4.
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25. l'arm Crossing—Right of wag. 

See Railway, 44.

7. Time Required for Presumption.

20. Prescription commenced before Civil 
Code came into force—Limitation of action for 
debt—Claims of u commercial nature—Loan 
bp a non trader to a trader—Arrears of inter
est—Acknowledgment in writing—Entries in 
merchant's books - Interruption of prescrip
tion—Evidence—Arts. 2250. 2260- C. «S'. L. 
c. 67.J—In 1858, W. 1)., hr., opened a credit 
of $584, in favour of his daughter 1. 1 with 
W. 1>. «V Co. (a linn consisting of appellant 
and T. 1>.>, XV. 1>. & Co. charging XV. 1>., sr., 
and crediting 1. 1). witli that amount. In 
1800. XV. If., u sole executor of the will of If. 
1»., credited 1.1». in the books of XX'. I ». & Co. 
(appellant at that time being the only mem
ber of the firm), with a further sum of $800, 
amount of a legacy bequeathed by such will. 
These entries in the books of XX . I ». & Co., 
with entries of interest in connection with said 
items, were continued from year to year. An 
ac'cmint current was rendered to 1. If. exhibit 
illg details of the indebtedness up to the Silt 
December, 1801. After 31st December, 1804, 
the lirm of XV. 1». & Co. consisted of appellant 
and T. D. In December, 1 Stiff, another ac
count was rendered to 1. D., which shewed a 
balance due her at that time of $1,1)12.08. 
The accounts rendered were unsigned, but the 
second account current was accompanied by a 
letter, referring to it, written and signed by 
the appellant. 1. If. died, and in a suit 
brought by (». T., her husband and universal 
legatee, to recover the $1,012.08, with interest 
from 31st December, 1S0Ô ; In Id. allirming the 
judgment appealed from (21 L. C. Jar. 02», 
1. That a loan of moneys, as in this case, by 
a nou-trader to a commercial lirm is not a 
"commercial matter" or a debt of a "com
mercial nature that, therefore, I lie debt 
could not be prescribed, either by U years un 
der C. S. L. C. c. 07, or by 5 years under the 
Civil Code, hut only by the prescription of 30 
years. Whishaw v. (Hlmoiir < 15 !.. C. It. 1771 
approved.—2. That, even if tin* debt were of a 
commercial nature, the sending of the account 
current accompanied by the letter referring to 
it signed by the appellant would take the case 
out of the statute. 3. That the prescription 
of 5 years against arrears of interest, under 
art. 2250 C. C., does not apply to a debt, the 
prescription of which was commenced before 
the Civil Code came into force.—4. That en
tries in a merchant’s books make complete 
proof against him. Darling v. Drown, i., 300.

27. Débats de compte—Taking of accounts 
of joint executors—Liability fur moneys col
lected—Limitation of action—Art. 22)2 V. (,'.] 
—The action against executors for an account 
of their administration of moneys received or 
which or ought to have been collected by them 
in their capacity as such executors is prescrib
ed only by the lapse of 30 years. Darling v. 
Drown, ii., 20.

28. Use and occupation of land — Quasi- 
dflit—Prescription—Arts. 1608. 2188, 2150. 
2261, 2267 C. C. — Judicial notice of bar to 
action although not pleaded.]—Action by ap
pellant, XX\ It., to recover compensation for 
the use of lands on the River Chaudière, occu
pied by 11. K. & Co., for storing logs, attach
ing booms in summer and storing booms in

1144
winter, and which were submerged by means 
of a dam erected for that purpose, and made 
use of for about live years as a booming 
ground for saw logs coming down the river to 
their mills.—The declaration contained counts 
for damages, and for value of use and occupa
tion.- -Respondent pleaded by demurrer a pie 
script ion of two years as for a quasi-délit 
under arts. 22111 and 2207. C. C. ; that the 
alleged works were for the eflieient work 
iug of the mill, and that arbitration pro 
veedings should have l»een taken under C. S. !.. 
0. c. 51. by which the remedy by action had 
been taken away. Ily perpetual exception re
spondent repeated the plea of prescription ami 
set up that on 5th December. 1877. at a sale 
of the land by licitation it was purchased by 
.1. IV ; that from that date, respondent had no 
interest in the mills; and that no proceedings 
under C. S. L. C. c. 51, had been adopted In 
appellant ; respondent further pleaded the g* t 
oral issue.- -The demurrer was dismissed. The 
trial judge found that appellant was entitled i>. 
$1,000, compensation for the use of the piv 
mises for four years, at $100 per annum.—The 
Court of Queen's Reach, on an appeal, r- 
duced the amount to $200, value of the 
land for agricultural purposes. Held, revel
ing the judgment appealed from (7 Q. L 
It. 280; 15 K. L. 514 », that the prescrip
tion of two years under art. 2201 C. < 
did not apply, because C. S. L. C. c. 51. recog 
nlslng the right of a proprietor, in the case of
improvement of watercourses, to erect work- 
which may have the effect of damming hm-k 
the water on a neighbouring property, the ■ i 
struct ion of a dam having that effect, as in 
this case, could not lie considered a quasi-délit. 
but rather as a right of servitude which gave
to him who was injured by it a legal ..........-e
for indemnity for the damage. Held, further, 
that the owner’s claim should be considered as 
being one for rent or value of the use and oc
cupation of the lands and subject to the pre
scription of 5 years under art. 2250 ( ' 
such prescription being one which i- i > 
judicially noticed all hough not pleaded i d-r 
art. 2188 <’. (’., by an appellate •.•urt. 
Urea key v. Carter, Cass. Dig. (2 ed.) 403.

Other Cases.

21). Commençant nt of prescription - <'"»■
tinning damage—Tortious act.J -Tin pre 
script ion of a right of action for in.inr. 
property runs from the time the wrongful act 
was committed, notwithstanding the in.i n > i" 
mains as a Continuing cause of dumnp iroiu 
year to year when the damage result- win- 
sively from that act, and could have been fore
seen and claimed for at the time. I\<>rj. 
Atlantic and Aortli-Wcst Dp. Co., xxv., I'.»7

30. Acknowledgment of debt - - Aoi un<;i— 
New title—Substituted prescription.

See No. 0, ante.

Limitations of Actio

PRESSURE.

Assignment for benefit of creditors — Pr(' 
ferenee—Intent—Criminal liability.

See Fraudulent Conveyances 1.

And see Duress.
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PRESUMPTION.

Sale — Donation in form of — Gifts in 
contemplation of death — Mortal illncxs of 
donor—Presumption of n ull it n—Validation 
circumstances — Dation en paiement — Arts. 
70V. im C. V.

See Nullity, 2.

And see Evidence, 123-145. See also. Pre
scription. 17.

PRETE NOM.

1. Suit hy trustee — Art. 19 C. C. P.— 
Estoppel.

See Trusts, 5.

2. Transfer of chose in action — Judicial 
ad in ission—Action.

See Sale, 107.

3. Assignment — Action to annul — Par
ties in interest.

Sec Nullity, 1.

4. Pudding societies — Participating bor- 
rnircrs —■ Shareholders — C. S. I,. G. c. 68— 
4- ct- 43 Viet. (Ç>.) r. 3.1—Liquidation — Pu
pil at ion of élusses -— Assessments on loans — 
Satire of —Interest and bonus—I sm y lairs— 
V. S. ('. c. J8—Art. HSU (J. V.—Administra
tors and trustees—Sales to—Art. 1484 G. G.

See Building Society, 3.

PRINCE EDWARD ISLAND.

I. Constitutional lair—P. .V. .1. .Ici. 18(17— 
Representation of P. K. I. in House of Com
mons. | The representation of the Province 
"!' Prince Edward Island in the House of 
Pommons of Canada is liable to lie reduced 
below the original number of six members, 
under s. 51, s.-s. 4. It. N. A. Act. 1SU7. after 
n decennial census. In re Representation of
I'. I sill ml ill II till sr Ilf I 'mu iiif.il V wviii

2. Statutes of Dominion—Interpretation of 
arts applicable to the province.]—The Inter
pretation Act (31 Viet. c. 11 applies to sta
tutes of the Dominion of Canada relating to 
the Province of Prince Edward Island whether 
such statutes were passed liefore or after 
tli" admission of that province into the Dom
inion. Fitzgerald v. .UcKinlay, Cass. Dig. 
12 ed.) 107.

Sec Canada Temperance Act, 4.

PRINCIPAL AND AGENT.

1. Action on Contract uy Agent, 1.
-• Liability for Contract by Agent, 2-18.

Liability fob Acts of Agent, id-47.
4. Liability of Agent to Third Parties. 

48.
Limits and Liabilities between Princi

pal and Agent, 49-55.

| 1. Action on Contract by Agent.
I 1. Undisclosed principal — Sale of goods—
1 Deficient delivery—Acceptance of bill of lad

ing— Rc-tceighing — Rstoppcl — Pleading —
| Ti nder and payment into court — Acknowledg

ment of liability.| Action for 83.U3S.44.
i price of 810 tons, 5 cwt. of coal sold by their 

agents T„ M. A Co., through a broker,* as 
per following note. "Messrs. T. M. & Co. :—
1 have this day sold for your account, to ar
rive. to the V. Uiulon Cotton Mills Co., 
the 810 tons. 5 cwt. . . . coal ner bill of 
lading, per ‘ Luke Ontario,’ at $3.75 per ton 
ot 2.240 lbs., duly paid, ex ship ; ship to have 
prompt dispatch. Terms, net cash on delivery, 
or 30 days adding interest, buyers’ option. 
Brokerage puyijjde by you, buyer to have 
privilege of taking bill of lading, or re-weigh- 
lUg at sellers’ expense." Defendants pleaded 
that the contract was with T.. M. \ Co. 
personally, that plaintiffs had no action ; that 
the cargo contained only 755 tons, 580 lbs. 
= $2,808.72, whit'll they had offered T., M.

Co., together with the price of 10 tons 
more to avoid litigation, in all $2,890.72, 
which they brought into court, without ac 
knowledging their liability to plaintiffs, and 
prayed dismissal of action as to any greater 
sum. Ih Id, per Ritchie, C.J., and Taschereau 
and IIwynne, .1.1,, (Fournier and llenry, .1.1., 
dissenting, t that it was unnecessary to decide 
the question as to whether the action could be 
brought by the undisclosed principal, for by 
their plea of tender and payment into court 
the defendants had acknowledged their liability 
to the plaintiffs, although such tender and de
posit had been made *' without acknowledging 
their liability." Per Strong, J. That the ac
tion by respondents fundisclosed principals) 
was maintainable.—Per Fournier and Henry, 
•LI., (dissentingI. that the action by respond
ents (undisclosed principals) was not maintain
able, ami that the appellants were not preclud
ed from setting up this defence by their plea of 
tender and payment into court.—It was proved 
that defendants agreed to take the coal as per 
bill of lading without having it weighed. 
They, however, caused it to be weighed in 
their own yard, without notice to the vendors, 
and the cargo was found to contain only 755 
tons, 580 lbs. About three weeks after hav
ing received the bill of lading, when called 
upon to pay, they claimed a reduction for the 
deficiency. Held. Fournier and Henry. J.L. 
dissenting, that defendants had no right to 
refuse payment for the cargo on the grounds 
of deficiency in delivery, considering that the 
weighing was done by them in the absence of 
plaintiffs without notice to them, and at a 
time when defendants were bound by the op
tion they had previously made of taking the 
coal in bulk. Judgment appealed from (2 
Dor. Q. It. 35li l affirmed. I". Iludon Cotton 
Co. v. Canada Shipping Co., xiii., 4U1.

2. Liability for Contract by Agent.

2. False bill of lading—A'o goods shipped— 
Accepted drafts with bill attached—Advance 
on consignment—Fraud of agent—Liability of 
company.]— C., freight agent of the railway 
company, and a partner in the firm of B. & 
Co., issued bills of lading in the form com
monly used by the company signed by him as 
the company’s agent to it. & Co., for flour 
which had never in fact lieen delivered to the 
company, which acknowledged that the com-
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puny bad received from B. & Co. the flour 
addressed to K. The bills of hiding were at
tached to drafts drawn by B. & Co., and ac 
copied by E. C. received the proceeds of the 
drafts and absconded. In an*action to recover 
the amount of the drafts, /I eld, affirming the 
judgment appealed from (3 Ont. App. It. 44(1 ), 
Fournier and Henry, JJ., dissenting, that the 
act of C. in issuing false bills of lading for 
goods never delivered to the company, was not 
an act done within the sco|ie of his authority 
as the company’s agent, and the company was 
therefore not liable. Erb v. Ureal Weatvrn 
R. II. Vo., v., 171).

3. Appointment of agent — Authority to 
bind principal—Fire insurance company—In
terim receipts—Agent delegating authority.]— 
Action brought on an interim receipt, signed 
by one 8., as agent for the company. The 
plea denied that S. was an authorized agent, 
as alleged. The joint general managers for 
Ontario had appointed W. ns a general local 
agent and S. was employed by W. to solicit 
applications, but had no authority from, or 
correspondence with, the head ollice of the
company. The Jury found that 8. was au
thorized by W. to sign interiyi receipts, 
There was some information given to one of the 
joint general managers, but there was no evi
dence that the other knew that S. was acting 
in any capacity for the company. Held, nf 
firming Court of Appeal for Ontario, that the 
general local agent had no power to delegate 
his functions, and that 8. had no authority to 
bind the company by signing interim receipts. 
—Per Strong. .1. That the general managers, 
being joint agents, could only bind the com
pany by joint concurrent nets ; any ratifica
tion of the appointment of 8. by one of them 
without the concurrence of the other, would 
not have been sufficient to give 8. authority to 
bind the company. Summers v. Commercial 
I nion Ins. Co., vi„ 19.

Followed in the Canadian Fire Ins. Co. v. 
Hot tin son (31 Call. 8. C. It. 488). See No. 
33, infra.

4. Sale of goods in one lot — Independent 
principals—Contract by agent of two firms— 
I,ump price —- Excess of authority—Ratifica
tion.\ An agent of two independent and un
connected principals has no authority to bind 
his principals or either of them by the sale 
of goods of both in one lot, when the articles 
included in such sale are different in kind and 
are sold for a single lump price not susceptible 
of a rateable apportionment except by the 
mere arbitrary will of the agent.—There can 
be no ratification of such a contract unless 
tlm parties whom it is sought to bind have, 
either expressly, or impliedly by conduct, with 
a full knowledge of all the terms of the agree
ment come to by the agent, assented to the 
same terms and agreed to be bound by the 
contract undertaken on their behalf. Came
ron v. Tate, xv., 022.

5. Sale of lands — Power of attorney—Au
thority to give credit—Power of sale in mort
gage Application of proceeds—Inquiry—Pay
ment.| A power of attorney by mortgagees 
authorized their agent to enter and take pos
session of the mortgaged lands and sell the same 
nr public or private sale, and for the best 
price that could be gotten for them, and to ex
ecute nil necessary receipts, &c., which receipts 
" should effectually exonerate every purchaser 
or other persons taking the same from all liu-

! hility of seeing to the application of the money 
therein mentioned to be received and from be- 

i ing responsible for the loss, mis-applicatior. or 
| non-application thereof.” The agent took pos 

session and sold the land, receiving part of the 
purchase money in cash and, for the balance, 
the purchaser’s note payable to himself, 
which he discounted, appropriating the pm 
ceeds. The purchaser paid the note to the 
holders at maturity. Ihld. affirming the ju-!. 
ment appealed from (27 X. B. Itep. 175), thaï 
the power of attorney did not authorize a sa!- 
upon credit, and the sale by the agent wa>. 
therefore, invalid, and the purchaser was not 
relieved by the above clause from seeing ilut 
the authority oi the agent was rightly exer 
cised. The sale being invalid the subsequent 
payment of the note by the purchaser could 
not make it good. Kodhurn v. Swinncy, x\i..

<». Acte agreement with agent — Principal 
standing by—Right of action.]—W. sold laml 
under power of sale, and F. became the pm 
chaser, and paid part of the price, the l»al.-it. 
was to be paid in notes. Shortly after A 
brought a deed to F. and demanded the note-. 
The deed was left with F. on his delivering:
A. a writing as follows :—'‘Received from I.
A. a deed given by W. for a certain piece of
land bought at auction. . . . The
above mentioned deed I receive onlj
lie examined, and if lawfully and pro
perly executed to be kept, if not law! 
and properly executed to be returned to 
E. A. When the said deed is lawfully and 
properly executed to the satisfaction of mt 
attorney, 1 will pay the amount of balance du-
on said deed, $0«2. provided 1 am given a g... I
warrantee deed, and the mortgage, which i- 
on record, is properly cancelled if required." 
The deed was not returned and A. brought 
action for the .$072.—A verdict was given for 
defendant, under the direction of the judge, 
and leave reserved to plaintiff to move for a 
verdict in his favour for nominal damages, ilie
purchase money having in the meantime I... .
paid to W. On plaintiff moving for leave tIn- 
Supreme Court set aside the verdict, ami en
tered verdict for the plaintiff. Held, r<vis
ing the judgment appealed from ( 19 N. II. 
Itep. 221, Strong, J., dissenting, that the 
memorandum did not constitute a new > ou
tra ct between plaintiff and defendant pay 
the purchase money to plaintiff, who was 
merely the agent of W.. and therefore the 
verdict for defendant should stand. I‘rr 
Strong, J. That the writing did constitute 
a new agreement between the parties, hut 
that if A. was merely an agent of W. the 
transaction, he could still sue. as his prit ipal 
had not interfered. Ap|ieal allowed with 
costs. Fawcett v. Anderson, Cass. I • i•_•. (2 
ed.) 8.

7. Contract for towage—(Quantum nni iiit.] 
—Steamships brought by defendant from «ilo— 
gmv to run on the Fpper Lakes, having io lie 
cut in two to be taken through the Si Law
rence Canals, an arrangement was inode hy
B. (the person who was to manage t ves
sels » with the I). S. & W. Co., that thi- com 
jiany should furnish tugs at specified r.-r — rr 
mur. Tlie terms were contained in a letter 

in which, after specifying the rates p< r hour 
for the tugs, and when the time was to liegin, 
it is stated as follows : “ The company m fur
nish the main towing ha user free of charge 
and to send Copt. I), to superintend the tow
ing and transportation of the vessels, and to
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use his best emleuvours to successfully com
plete the sumo, but in case you should require 
his services before the ordering of our boats 
nr after their discharge, then this company to 
charge ten dollars per day for such extra ser
vices rendered by him." Xoihing stated as to 
ilie place from or to which the vessels were to 
he taken. At that time it had not been de
finitely settled where the vessels should be re- 
litted. Eventually it was decided to join the 
two parts of the vessels at Buffalo, and fix 
them up at Port Colborne. The two parts of 
tin "Athabasca’' left Montreal in tow 
of tugs furnished by tin- 1 ». S. 6 W. 
Co in charge of Captain 1). After pass
ing the St. Lawrence Canals the two pieces 
were fastened together at Prescott, and 
when they got to Kingston they were refastened 
more securely anil started for Port Dalhousie. 
tin arriving oil' Port Dalhousie. Capt. B. ar
ranged with the owners of the tug " Bennett." 
the owners of the tug " A ikons." and the cap 
tain of the tug “Augusta.” that these tugs 
should tow the two sections of the " Atha
basca " from Port Dalhousie to Port Colborne, 
and should be paid at the rate of .<4 per hour 
when running, and £4 an hour when lying still. 
Tlie "Athabasca " was taken to Port Colborne 
by these three tugs accordingly. Defendants re- 
1 uscil to pay the owners of the tugs for these 
services, and proceedings were taken in the 
Maritime Court for Ontario against the ship, 
lii'fi'iidants shewed that before D. made the 
bargain, B., the general manager of the de
fendants' vessels, had entered into an agree
ment with Cloy, to take one or more of the
...... Is tat B.'s option) through the canal at
a price much less than that agreed to be paid 
by Iand contended that D. had no authority 
in make any contract for the towing of the 
vessels through the canal, and that before the 
plaintiffs did anything under the contract they 
iuiil notice of this and also of the bargain with 
Cloy from It., and were forbidden to take the 
vessel through the canal, and also that at the 
time plaintiffs made the agreement with D. 
they were aware that an arrangement had 
been made with Cloy, of which 1>. was ignor 
ant. and that in contracting with D. under the 
I'immisiances they were guilty of a fraud.— 
The judgment was in favour of the owners of 
the lag- for the amounts claimed, holding tlmt 
1*. Imd authority to make the contract with 
plaintiffs, that the amounts claimed were ren- 
s'iiinhle, and that defendants had the benefit of 
ihi- work done, and should pay therefor.- -The 
Supreme Court of Canada affirmed the judg
ment appealed from, Henry and Taschereau, 
•hi.. dissenting, on the ground that the au
thority of 1». to make the contract was not es 
tiihlishvil. Ca nudum Pacific L’a il ira y Co. v. 
Aubin: f mi<ulinn Pacific Itaihray Co. v. 
Ihllurill; " Tim Alliabunca," Cass. Dig. (2

S. Sale of good* — Sale through broker*— 
Alimi fi .1 rf/i/ic'*cci!cc.]—If parties In Canada 
contrait to purchase goods in New York 
through brokers, first by telegram and letters, 
nml completed by exchange of bought and sold 
notes signed by the brokers, the latter may he 
regarded ms agents of the purchasers in Can
non : but if not, if the purchasers make no 
objection to the form of the contract or to 
want of authority in the brokers, and after 
the goods arrive refuse to accept them on 
«'tiler grounds, they will be held to have rati
fied the mtract. (20 Ont. App. B. 07:i. af 
firmed i Trent Valley Woollen Mfg. Co. v, 
w/ru'/i*, xxiii., 082.

0. Vendor and pureha*cr — Sale of land— 
Authority to agent — Price of *«/<•.| — M., 
owner of an undivided three-quarter interest 
in land at Kntilt Ste. Marie, telegraphed to her 
solicitor at that place, “ Sell if possible, writ
ing particulars; will give you good commis 
sion.' C. agreed to purchase it for $1X10 and 
the solicitor telegraphed M. “ Will volt sell 
three quarter interest sixty-seven acre" parcel. 
Korali, for six hundred, half cash, balance 
.war'/ Wire staling commission." M. replied, 
" Will accept offer suggested. Am writing 
particulars; await my letter.” The same day 
she wrote the solicitor. "Telegram received.
1 will accept #000, £100 cash and £100 with 
interest at one year. This payment 1 may say 
must he a marked cheque at par for £1011, 
minus your commission ÿlô, and balance £100 
secured.” The property was incumbered to 
the extent of over £{00 and the solicitor de
ducted this amount from the purchase money 
and sent M the balance which she refused to 
accept. lie also took a conveyance to himself 
from the former owner paying off the mort
gage held by the latter. In an action against 
M. for specific jx>rforniancc of the contract to 
sell; Held, affirming the judgment of the Court 
„f Appeal, that the only authority the soli- 
citor had from M. was to sell her interest for 
£VSTi net and the attempt,‘d sale for a less 
sum was of no effect. Held, further, that Hie 
conveyance to llie solicitor by tin- former 
owner was for M.’s benefit alone. Clerguc. v. 
Murray, xxxii., 4.ÏO.

10. Carrier'« contract — Shipping receipt— 
Limitation of liability—Damage*—A egligvncc

Connecting linen Wrongful convention - 
Salt' of goods for non-payment of fn ii/ht -Prin
cipal ami agent— I arying terms of contract.] 
—A shipping receipt with conditions relieving 
the carrier from liability for loss or damages 
arising out of “ the sale-keeping and carriage 
of the goods." even though caused by the 
negligence, carelessness or want of skill of the 
officers, servants or workmen of the carrier, 
without his fault or privity, and restricting 
claims to the cash value of the goods at the 
port of shipment, agreed for the carriage by 
the defendants’ and other connecting lines of 
transportation nml made the freight payable 
on delivery of the goods at the point of des
tination. The defendants had previously made 
a special contract with the plaintiff, but de
livered the receipt to his agent at the point 
of shipment with a variation of the special 
terms made with him in respect to all ship 
■units to him as consignee during the season 
of 1801), the variation being shewn by a 
clause stamped across the receipt of which the 
plaintiff Imd no knowledge. One of the ship
ments was sold at an intermediate point on 
the line of transportation on account of nun- 
payment of freight by one of the companies in 
control of a connecting line to which the 
goods Imd been delivered by the defendants. 
//#/#/, that the plaintiffs agent at the ship 
ping point had no authority, as such, to con
sent to a variation of the special contract, 
nor could tin* carrier do so by inserting the 
clause in the receipt without the concurrence 
of the plaintiff: that the sale, so made at the 
intermediate point, amounted to a wrongful 
conversion of the goods by the defendants, and 
that they were not exempted from liability in 
respect, thereof, at their full value. ll'i/non 
v. Canadian Development Co., xxxiii., 432.

Leave to anneal refused by the Privy Coun
cil. July, 1008.



PRINCIPAL AND AGENT. 11621161
11. Authority of station agent — Railways j 

—Perishable freight — Hill of lading—Con- ■ 
dit ion stated verbally.

See Cabrikbs. 15.

12. Commission merchant — Shipment of 
perishable, goods — Delivery — Condition of 
prepayment — Loss on damaged cargo — 
Ownership.

Sec Contract, 210.

13. Buying and selling land — Stock in 
trade—Partner indorsing cheques — Implied 
au th ority—Estoppel.

See Partnership, 10.

14. Stock speculations ■— Instructions to 
broker Margins paid — Action.

Sec Broker, 2.

15. Vendor and purchaser — Principal and 
agent — Mistake — Contract — Agreement 
for sale of land — Agent exceeding authority 
—Specific performance—Findings of fact.

See Contract, 178.

10. Statutory board of commissioners — 
Municipal waterworks — Contract — Action

See Municipal Corporations, 05.

17. Debtor and creditor — Payment — Ac
cord and satisfaction — Mistake — Principal 
acting on agent's report.

See Mistake, 7.

18. Contract under seal — Undisclosed prin
cipal — Partnership — Amendment.

See Action, 107.

3. Liability for Acts of Agent.

19. Revendication by trustee—Bonds pledg
ed as collateral — Right of recovery on per
formance of condition precedent ■— Interest of 
plaintiff.] ■—B.. us trustee for II. C. & Co., 
deposited with It. bonds of the M. C. & S. 
lty. Co., ns colluternl security for drafts ac
cepted by It. for the accommodation of H. 
C. & Co., to lie availed of only upon failure of 
the Government to pay a subsidy previously 
transferred to I)., and I), agreed that, on the 
subsidy being paid, he would return the bonds 
to It. The subsidy was paid and B. sued D. 
to recover back the bonds, but II. C. & Co. 
were not joined in the action. Hold, that B. 
was not merely an agent for II. G. & Co., 
but lieing a party personally liable on the bills 
secured by the subsidy, and having complied 
with all the necessary conditions, was. as 
against I).. the legal owner and entitled to 
recover possession of the bonds. Drummond 
v. Baylis, ii., til

20. Deposits in bank — Husband and wife 
— Agency — Payment — Action — Art. ///#.! 
C. C.—Parties.]—G. acquired during the life 
of his first wife, immoveable property, which 
formed part of the communauté between them. 
At his death, after marriage with his second 
wife, lie was greatly involved. His widow 
accepted *ou# benefice d’inventaire his uni
versal usufructuary legacy in her favour, con
tinued in possession of her estate ns well ns 
that of the first wife, and administered them

both, employing L. G. to collect, pay debt--, 
&c. At a meeting of creditors, of whom tin- 
bank was chief, a resolution was adopi.-d 
authorizing the widow to sell the properties, 
with the advice of an advocate and the cashier 
of the bank, and that the money should 1" 
deposited with the bank, to be apportioned 
among G.'s creditors pro ruta. L. G. con
tinued to collect the revenues and acted g.-:. 
erally for the widow and under this ad vie- 
and deposited both the moneys derived from 
tin- estate of <i. and those derived from the 
estate of the first wife, with the bank in an 
account beaded " Succession 8. G." A bat 
unco remained for which the action was 
brought by the heirs of the first wife. !!< «1, 
affirming the judgment appealed from t S- 
2tî L. C. Jur. 110), (ltitcuie, C.J., and Four
nier and Henry, .1.1., contra i That as be
tween the heirs of the first wife and tin- 
bank there was no relation of creditor and 
debtor, fiduciary relation, nor any privin 
whatever ; and as the moneys belonging to sucii 
heirs were so collected by L. G. as agent *■; 
the widow and not as agent of tin- bank, and 
received by the bank in good faith, as appli* 
able to the debts of the estate, and as Un
representative» of the widow were not parti*-» 
to the action, the plaintiils could not recover 
(iiraldi v. Banque Jaequcs-t artier, ix., 597.

21. Agent of bank dealing with funds con
trary to instructions — Discounting for In 
own accommodation.]—K., agent of a bank 
and also a member of a business firm, pro
cured accommodation drafts from a custom* r 
of the bunk which he discounted as such 
agent, and, without indorsing them, used tin- 
proceeds, in violation of his instructions, in lie 
business of his firm. The firm having In
come insolvent the question arose whether 
these drafts constituted a debt due from th*- 
estate to the bank, or whether the bank <oul*l 
repudiate the act of its agent and claim the 
whole amount from the solvent acceptor- 
Held, affirming the judgment appealed n i 
(22 N. S. Hep. 200), Gwynne, .1., dis-*" nr.-, 
that the drafts were debts dun and -.wing 
from the insolvents to the bank. Held. /**/■ 
Strong and Patterson, J.T., that the agent h. 
ing hound to account to the bank for the 
funds placed at his disposal he became a 
debtor to the bank, on bis authority b*-mg re 
voked. for the amount of these drafts ns money 
for which he had failed to aci-ount. Mer
chants Bank of Halifax v. W hidden. six., fi.1

22. .4cts of agency — Issue of policy >*/ jV 
sura nee—Evidence.]—A policy of marine in
surance was signed by It. ns the company's 
agent : he issued and countersigned it ns agent, 
received the premium and acted throughout 
such agent and was so recognized bv iV re
sident of the company. Held, affirming the 
judgment appealed from (23 N. B. Iter 
that this was sufficient prim A facie .' i.Ience 
on which a jury might find that H. wn- agent 
of the company. Providence ITfl
Ins. Co. v. Chapman. Casa. Dig. (2 ed.) 396

23. Assignment of debt — Confidi ntial re
lations—Knowledge of book-keeper.] A eon- 
tractor being in difficulties, his sureties took 
an assignment of the contract and a-siimed 
financial Control of the business which wa« 
carried on as usual, the only accounts there 
of being kept by the contractor’s book keeper 
through whom the disbursement of all roonep 
was made and who appeared from the en-

. deuce to have been acting in the most conn-
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deiitinl relations with the sureties, nt least in 
so far ns concerned the currying on of that 
contract. Held, that under the circumstances, 
the book-keeper must be regarded ns the agent 
of the sureties in respect of the contract in 
question and that consequently they were 
bound by his knowledge of an assignment and 
admission of a debt accruing due to a sub
contractor. Scoullar v. MeColl, 24th March, 
181M5.

24. Trustees and administrators — Ernudu-
Icnt coil Version — East duc bouda — Scgoti- 
able men rit h — Debentures transferable bn 
delivery — Equities of previous holders - 
Art. l\ V.—Estoppel — /tinkers mol
Iiietors — Ehdge — Implied notice — Duty 
of inquiry - Innocent holder for value -— 
Arts. I }cS?. Ml. 1'. C. |— Quebec Turn
pike Trust bonds ( issued under special Acts 
and Ordinances, sec 1(. S. (J. Kupp. p. âü5l. 
are payable to bearer and transferable by de
livery. Certain of these bonds belonging to 
the estate of l>. I>. V.. deceased, bad lieen 
exhibits and marked as such in a case in court, 
and were afterwards lost and advertised for in 
a newspaper. About ten years afterwards W.. 
the administrator of tbe estate, bad the bonds 
in his possession as such, and pledged them to 
a broker for advances on bis own account, the 
bonds then being long past due, but payment 
licing provided for under statutes. Held, af
firming the judgment appealed from (<j. It. 
3 tj. It. 531*1, Fournier and Taschereau, .1.1., 
dissenting, that neither the advertisement nor 
the marks upon the bonds, nor the broker's 
knowledge of the agent's insolvency, were no
tice to pledgee of defects in the pledgor's title ; 
and that the owners of the Imnds, having by 
their act enabled their agent to transfer them 
by delivery, were estopped from asserting their 
title to tlie detriment of a bond fide holder. 
Young v. MuvXider, xxv„ 272.

25. Agent’s authority — Representation by 
agent Advantage to other than principal -
l\ noirledge of agent — Constructive notice. |— 
Where an agent does an act outside of the ap
parent scope of his authority, and makes a 
representation to the person with whom he 
acts to advance the private ends of himself 
or some one else other than his principal, such 
representation cannot be called that of the 
principal.—-In such a case it is immaterial 
whether or not the tierson to whom the rep 
resent at ion was made believed the agent had 
authority to make it.—The local manager of 
a bank having received a draft to lie accepted, 
induced the drawee to accept by represent
ing I hat certain goods of his own were held 
by the bank as security for the drafts. In 
an action on the draft against tin* acceptor. 
IE Id. that tlie bank was not bound by such 
representations ; that by taking the benefit of 
the acceptance it could not be said to adopt 
what the manager said in procuring it which 
would burden it with responsibility instead of 
conferring a benefit : ami tlmt tlie knowledge 
°f the manager with which the bank would be 
itlfccied should be confined to knowledge of 
what was material to the transaction and the 
duty of the manager to make known to tlie 
hank. Judgment appealed from (33 X. It. 
V‘ 4121 allirmed. Richards v. Hank of 
•'"'ii Scotia, xxvi.. 381.

S'ce No. 34. infra.
l ire insurance—Conditions in policy— 

Breach--Waiver—Recognition of existing risk 
«Ihr breach—Authority of agent.]—A policy

of fire insurance on a factory and machinery 
contained a condition making it void if the said 
property were sold or conveyed or the interest 
of the parties therein changed. //«/</. a dinn
ing the decision appealed from, that by a 
chattel mortgage given by the assured on said 
properly his interest therein was changed and 
the policy forfeited under said condition. 
Held, further, that all agent with powers limit
ed to receiving and forwarding applications for 
insurance had no authority to waive a for
feiture caused by such breach. Torrop v. Im
perial Eire Ins. Co., xxvi., 585.

27. . I evident insurance Iti nriral of policy 
—Cay me nt of premium —Croat issory note- In
structions to agi nt igent's authoritfi I'iinl- 
ing »i jury.] A policy Issued by the insur
ance company in favour of I'., contained a 
provision that it might Is» renewed from year 
to year on payment of annual premium. One 
condition was that it was imi to take effect 
unless the premium was paid prior to any acci
dent on account of which a claim should be 
made, and another that a renewal receipt, to 
be valid, must Is- printed in office form, signed 
by the managing director, and countersigned 
by the agent. 1\ was killed by accident. Pay
ment was refused on tlie ground tbat tlie policy 
had expired and not been renewed. It was 
shewn that tbe local agent of tlie company had 
requested I*, to renew and had received from 
him a promissory note for 815 (premium living 
8Hit. which the father of assured swore the 
agent agreed to take for balance of premium 
after living paid the remainder in cash, lie 
also swore that tin* agent gave 1*. a paper pur- 

i porting to lie a receipt and gave secondary 
evidence of its contents. The agent's evidence 
was that while the note was taken for a por
tion of tlie premium it was agreed between him 
and I'., that there was to lie no insurance un- 

i til it was paid, and that lie gave no renewal 
receipt and was paid no cash. Some four years 
before ibis tlie agent and all agents of the 
company had received instructions from the 
head office not to take notes for premiums as 

, had been the practice theretofore. The note 
was never paid but remained in possession of 
the agent, the company knowing nothing of it. 

j The jury gave no general verdict, but found in 
1 answer to questions that a sum was paid in 

cash and the note given and accepted as pay
ment of the balance of premium, and that the 
paper, given to P. by the agent, as sworn to 

: by P.'s father, was the ordinary renewal re- 
| ceint of the company. I'pon these findings 

judgment was entered against the company.
1 llcld. affirming l lie judgment appealed from 

(21* N. S. Hep. 121. 5511, <1 wynne, .1.. dis- 
, sen ting, that the fair conclusion from the 

evidence was. that as the agent had lieen em
ployed to complete the contract and had been 
entrusted with the renewal receipt. P. might 
fairly expect that lie was authorized to take 
a premium note, having no knowledge of any 
limitation of his authority, and the policy not 
forbidding it : and that notwithstanding there 
was no general verdict, and the specific ques
tion had not lieen passed upon by the jury, 
such Inference could be drawn by the court 
according to tlie practice in Nova Scotia. 
Ilclil, further, that there was evidence upon 
which reasonable men might find as the jury 

| did : that an inference might fairly lie drawn 
I from the facts that the transaction amounted 

to payment of the premium and it was to lie 
assumed that the net was within the scope 
of the agent’s employment : the fact that the 
agent was disobeying instructions did not pre- 

i vent the inference though it might lie con-
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referred to. Commercial Bank of Windsor v. 
Morrison, xxxii., t)8.

See No. 25, ante.

35. Principal and agent—Police constable— 
"Negligent performance of duty—Liability of 
municipal corporation.]—A police officer is 
not the agent of the municipal corporation 
which appoints him to the position and. if he 
is negligent in performing his duty as a guar
dian of the public peace, the corporation is not 
responsible. Judgment appealed from (35 N. 
It. Hep. 21 Hi) affirmed. Met'leave v. City of 
Moncton, xxxii., 10(5.

3(5. Sale of goods of principal by agent m 
his oira name— Contra account against agent 
—Right of set-off in action by principal.

Sec Set-off, 1.

37. Sale by agent — Simulated purchase— 
Fra udulcnt to nveya n ee— La ch et.

Sec TllVhTH, 1.

38. Railway—Construction of Parkdalc sub- 
irays—Injury to property—Liability for mis- 
feasance.

See Tout, 2.

39. Testamentary exivutor—Mandate—Fit
ness of agent—Misappropriation—Negligence.

See Trusts, U.

40. Application for insurance — Plan made 
by canvasser — Misdeseription — Authority to 
bind insured.

See Insurance, Fire, 77.

41. Application for insurance — Representa
tions—Concealment—Authority of ship’s hus-

Sec Insurance, Marine 40.

42. Assignment in trust for creditors — 
Pnuer of attorney by trustee—Authority of 
attorney to use principal's name — Sale of 
goods- ('redit.

Sec Debtor and Creditor, 40.
43. Agent of creditor—False representation 

ax to agency—Obtaining payment from debtor 
- Itatificat ion—Fra ud.

Sec Debtor and Creditor. 17.

41. Debtor and creditor -—Composition and 
d'xehargt Acquiesce nee—New arrangement of 
b nns of settlement- Waiver of time clause 
Principal and agent — Deed of discharge — 
Notice of withdrawal from agreement—Fruud- 
tlrnt pic fere lives.

•Vc Composition and Discharge.

4*i. Streets commissioners—Municipal drain 
—Ilex pass—Verdict.

See Municipal Corporation, 1)5.

4'!. \e,diycnee—Personal injuries•—Drains 
and sewers — Liability of municipality — 
Offieirs and employees of municipal corpora
tion .,n I id. c. ôo. s. 20, s.-s. IS (Que.)

See Municipal Corporation, 07.

I 47. Waiver of written condition—Policy of 
I *rc insurance—Proofs of loss—ifaiccr—Acts 
I «/ officials.

Sec Insurance. Fire, 2.

AND AGENT. 1158

I 4. Liability of Agent to Third Parties.

48. Broker—Stock exchange custom — Sale 
of shares—Marginal transfer — Undisclosed 
principal—Acceptance — “Settlement"—Obli
gation of purchaser Construction of contract 
—“The Bank Act.” R. S. C. c. 120, ss. 70-77 
— Liability of shareholder — “ Stock job
bing.”]—The defendant, a broker doing busi
ness on the Toronto Stock Fxehange. bought 
from C.. another broker, certain bank shares 
that had been sold and transferred to C. by 
the plaintiff. At the time of the sale C. 
was not aware that the defendant was acting 
for an undisclosed principal and the name of a 
principal was not disclosed within the time 
limited for “ settlement " of transactions by 
the custom of the exchange. The transferee’s 
name was left blank in the transfer book in 
the bank, but it was noted in the margin that 
the shares were subject to the order of the de
fendant who. three days after settlement was 

! due. according to the custom of the exchange, 
made a further marginal memorandum that the 
shares were subject to the order of II. The 
affairs of the bank were placed in liuuidutiou 
within a month after these transactions and 

! the plaintiff's name Is-ing put upon the list of 
contributories, he was obliged to pay double 

: liability upon the shares so transferred under 
the provisions of “ The Hank Act.” for which 
he afterwards recovered judgment against C. 
and then, taking an assignment of ( Vs right of 
indemnity against the defendant, instituted 
the present action. Held, reversing the judg
ment appealed from 121 Out. App. It. 502», 
that ns the defendant had not disclosed the 
name of any principal within the time limited 
for settlement by the custom of the exchange 

j and the shares had been placed at his order 
and disposition by the seller, be became legal 
owner thereof, without (lie necessity of any 
formal acceptance upon the transfer Imoks and 
that he was obliged to indemnify tile seller 
against all consequences in respect of the 
ownership of the shares, and the double lia
bility imposed under the provisions of “ The 
Hank Act.” Boultbee v. (Izowski, xxix., 54.

5. Rights and Liabilities between Prin
cipal and Agent.

49. Negligence of agent- Lending money for 
principal — Financial brokers — Liability for 
loss — Measure of damages.] — Financial 
brokers who invest money for a client are his 
agents in the transaction if they profess to Is* 
acting for him and in his interest, though 
their remuneration may come from the Isir- 
rower.—An agent who invests money for his 
principal without taking proper precautions as 
to the sufficiency of the security is guilty of 
negligence, and if the value of the security 
proves less than the amount invested he is 
liable to his principal for the loss occasioned 
thereby.—The measure of damages in such a 
case is not the amount loaned with interest, 
but the difference between that amount and

| the actual value of the land.—Judgment ap
pealed from varied. Taschereau and (1 Wynne, 
J.!.. dissenting. Lowenburg, Harris t(- Com
pany v. Walley, xxv., 51.

50. Principal and agent— Master and ser
rant—Insurance agent — Duty- Appointment

j —Acting for rival company—iHvided interests 
I —Dismissal.]- To act as a gem for a rival 

insurance company is n breach of an insurance 
1 agent's agreement " to fullil conscientiously



1159 PRINCIPAL AND SURETY. 1160

nil the dutiw assigned to him. nnd to net 
constantly for the best interests of this em
ployer!” nnd is siiHieient justifient ion for his 
dismissal.—Judgment npnenled from (22 Ont. 
App. I!, lost » Hi ruied. East mure v. ('anadu 
Accident Assur. Co., xxv., (501.

r»1. Truitt - Principal anil ayent tdranees 
to Of fini to 11 u a floods— Trust floods mind with 
those of oficut -Replevin—Eifuitable title.]- - I 
If an agent is entrusted hy Ins principal with i 
money to lui y goods the money will he con
sidered trust funds in his hands and the prin- , 
eipal has the same interest in the goods when 
bought ns lie hud in the funds producing it.
If the goods so bought are mixed with those of > 
the agent the principal has an eipiitable title i 
to a c|tianl ity to be taken from the mass equivn- \ 
lent to the portion of the money advanced 
which has been used in the purchase as well i 
as to the unexpended balance. Judgment up- | 
lien led from ( 2.'$ < bn. App. It. 1211 allirmed. 
Curler v. I.oiifi <1- Itisby, xxvi.. 450.

52. Sole ho a fient—Commission—Evidence. ]
- The iippcllaul company deal in electrical 
supplies at Halifax ami have at times gold 
goods on commission for the defendant, a com
pany manufacturing electric machinery in , 
Montreal. In IN 17 apnellant telegraphed re- I 
spoudeiit ns follows " Windsor Kleelric Sta
tion completely burned. Fully insured. Send 
us quotations for new plant. Will look after 
your interest." The reply was " Can fur
nish Windsor 180 Killowatl Stanley two phase, 
complete exciter and switchboard. $4.000. in
cluding commission for you. Transformers, 
large sizes. 75 cents per light.” . . . The
manager of appellant company went to Wind
sor luit could not effect a sale of this mach
inery. Shortly after a travelling agent of the 
respondent company came to Halifax and saw 
the manager and they worked together for a 
time trying to make a sale, but the agent tin 
ally sold a smaller plant to the Windsor Com
pany for $ I .siin. The Starr Company claimed 
a commission on this sale and on its being re
fused brought an action therefor. Held. 
affirming the judgment appealed from <■'•"• X.
S. Itep. lâtil. (1 wynne. J., dissenting, that the 
Starr Company was not employed to effect the 
sale actually made: that the .Montreal Com
pany offered the commission only on the sale 
of tlie specific plant mentioned in the answer to 
the request for quotations ; and that there was 
no evidence of any course of dealing between 
the two companies which would entitle the 
Starr Company to such commission. Sturr, 
Son t(- Co. v. I to no l Electric Co., xxx., ."84.

Contract of soli—Contre lettre-—Con
struction of contract heed—Absolute sale.

See Contract, 227.

5-1. Ilnildinq societyliquidation- \dmin- 
istrators mid trustees—Sales to— Crête-nom 
—.1/7. IC. C.

See TkVHTH, 111.

55. (lift — Confidential relations—Tarent 
and child—Public policy.

See Cut, 1.

PRINCIPAL AND SURETY.
1. Indorser of note - Release of maker -— 

Reservation of riqhts— Satisfaction of firin- 
eipal debt — Release of debtor — Release of 
surety.J—The plaintiff and the defendants J.

I and 11. were creditors of the other defendant- 
The debtor borrowed .fiiitK! from the plaintiff. 

I giving him a note for that amount. Indorsed 
by J. and II.. the indorsers also assigning to 
the plaintiff, to the extent of $(500, a chattel 
mortgage upon the debtor’s property. The 
debtor, not being able to pay the claim against 
him. sold out his business to a third pari> 
who was accepted by both creditors as tliei ■ 
debtor and an agreement was entered into b> 
the plaintiff' and the new debtor by which 
time was given to the latter to pay his debt.
but in the negotiations that took plan.......
mention was made of the $(i(NI note. An action 
was brought against both the maker and the 
indorsers of the note, which, on the trial. v. 
dismissed as against the maker, but the trial 
judge, holding that the plaintiff had reserv'd 
his rights as against the indorsers, gave jml_ 
nient against them. This judgment was allirn 
ed by the divisional Court (22 (!. It. 2."5i. b 1 
was reversed by the Court of Appeal. //</-/. 

j affirming the judgment appealed from (20 < n 
! App. It. 21 INi. that the indorsers were relieved 

from liability upon the note by the release • 
the maker. Holliday v. Hoyan, 20th Fc> 
ruary. 1804.

2. Suretyship—Continuiny security- .1 ppi •> 
filiation of payments—Imputation of payuont

Reference to take accounts.]- II. S. u - 
a local agent for an insurance company ami
collected premiums on policies secured tin.....
his agency, remitting moneys thus received m 
the branch office at Toronto from linn to 
time. On 1st .Ian., IMS HI. he was $1.200 be
hind in his remit lances and afterwards became 
further in arrears until on 15th Oct.. I Mm. W. 
S. joined him in a note for the $ 1,25ii fm 
immediate discount by the company, ami 
executed a mortgage on his lands as collateral 
to the note and renewals that might lie givi. 
in which it was declared that payment >>l tlr 
note or renewals or any part thereof vv a 
be considered as a payment upon the tm>rt 
gage. The company charged .1. II. S. ah 
the balance then in arrears which included 
sum secured by the note and mortgage, anil 
continued the account as before in their l< c. 
charging .1. II. S. with premiums. Am., and t> 
notes which they retired from time to tii 1 - 
they became due. and crediting moti'-v- p 
reived from J. II. S. in the ordinary courm of 
their business, the note and its va rim - re
newals Is-ing also credited in this geiieial m 
count for cash. W. S. died 5th Ileccmlu'i'. 
1MH. and afterwards the company a< •. pic ! 
notes signed by J. II. S. alone for the tV! 
amount of his indebtedness, which had i 
creased in the meantime making debit aid 
credit entries as previously in the same m 
count. On .'list July. IN!iff, J. II. S •>"'d 
on this account $ I.! 12(1, which included > I "'|X 
accrued since 1st January. INK», and alter le1
had been credited with general paya..... - tbç'•
remained due at the time of trial $1 i1 Tie 
note W. S. signed on 5th October. 1X' " « 
payable 4 months after date with im a .'t j1'
7'i. and the mortgage was expresse.; in]»' 
payable in four equal instalments <d » :l- 
each, with interest on unpaid principal H'J1'- 
Taschereau and IJirouard J.I-. 
that the giving of the accommodai I a n. t • 
without reference to the amount secimd bad 
not the effect of releasing the suretv - bi'tt'î 
an extension of time granted without hi- 
sent and to his prejudice : that the I'licuiiM 
notes secured by the collateral mortgage "'■1< 
firinid facie an admission tha*. at the i-.»s|>e<,iive 
Elites of renewal, at least the ainmuits me"; 
tinned therein were still due upon the security
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of tin* mortgage : Hint in Hip absence of evid
ence of Midi intention it could not In* assumed 
that the deferred payments in the mortgage 
were to lie expedited so as to In* eo instanti ex
tinguished h.v entries of credit in the general 
account which included the debt secured by the 
mortgage ; and that there being some evidence 
that the moneys credited in the general account 
represented premiums of insurance which did 
liot lielong to tlu* debtor, hut were merely col
lected by him and remitted for policies issued 
through his agency, the rule in Clayton's Vase 
as to the appropriation of the earlier items of 
credit towards the extinguishment of the earlier 
items of debit in the general account would 
not apply and there should have Ih*oii a refer
ence to the master to take the account. .1 //#•#- 
• nilnrul Ins. Co. v. Surfitunl. xxvi., 211.

.‘I. Hiring lime to principal— Ifcscrrntion of 
lifilits against suret g.\—Where a creditor gives 
his debtor an extension of time for payment a 
formal agreement is not required to reserve his 
rights against a surety, but such reservation 
may be made out from what took place when 
the extension was given. II //Ac v. lingers <1 
I Mi. M. »V <i. 40.Ni followed. Per I i Wynne. 
J„ dissenting. The evidence in this case was 
nut siillicient to shew that the remedies were 
reserved, donnan v. IHj-oii, xxvi., 87.

I. I endor ami purchaser — Agreement for 
mile of lands—Assignment hg rendre—dcria- 
lion from terms of agreement- Hiring tune— 
Ihpriring suret g of rights -Secret dealings 
with principal Ifclcnse of lands —Arrears of 
interest—Xoration— discharge of siirctg.| — 
An agreement for the purchase and sale of cer
tain specified lots of land in consideration of 
a price payable partly in cash and partly by 
deferred instalments on dates sjieeilied was 
subject to payments being made in advance of 
those dates under proviso that “ the company 
"ill discharge any of said lots on payment of 
the proportion of the purchase price applicable 
«a each." The vendee assigned all his interest 
in the agreement to a third party by a writ
ten assignment registered in the vendors' olhce 
and ai the time there were several conversa
tions between the three parties as to tin* sub
stitution of the assignee ns purchaser of the 
lots in the place of Hi original vendee. The 
vendors afterward* accented from the assignee 
several payments upon interest and upon ne- 
eoiuit of the principal remaining due from 
time to time as lots and parts of lots were sold 
h.v him. and without the knowledge of the veti- 
dee arranged a schedule apportioning the 
amounts of payments to lie made for releases 
of lois sold based on their supposed values, 
ami in fact released lots and parts of lots so 
s"hl and conveyed them to sub purchasers upon I 
payments according to this schedule and not in 1 
the rat..... . the full number of bits to the un
paid balance of the price and without payment 
"I all interest owing at the time sales were 
mad.. The vendors charged the assignee with 
and accented from him compound interest and 
abo allowed the assignee an extension of 
tan., fur the payment of certain interest over
due and thus dealt with him in respect to the 
property in a manner different from the provi- 
sm,l< "f the agreement in reference to the 
conveyance of lots to sub-purchasers. Held. 
manning the judgment appealed from (22 Out. 
Apte I!. I.'il i that the dealings between the 
vendors and the assignee did not effect a nova- 

"y the substitution of him as debtor 
m the place of the original vendee, or release 
the vendee from liability under the original 
agreement. Held, also, that though the course

of dealing did not change the relation of the 
parties to that of urincipal creditor, debtor and 
surety, notice to the vendor* of the assignment 
and their knowledge that the vendee held the 
land as security for the performance of the 
assignee’s obligations towards him. IhiuikI the 
vendors so to deal with the property as not to 
affect its value injuriously nor impede him in 
having recourse to it as a security.— In a suit 
taken by tic vendors against the vendee to re
cover interest overdue, equitable considerations 
would seem to In* satisfied by treating tin* 
company as having got from the third party on 
every release of a part of a lot the full amount 

' that they ought to have not from him on a 
release for an entire lot ami as having received 
on each transfer all arrears of interest.— In 

J the nliseiice of any sure indication in the 
j agreement, the ratio of apportionment of pay- 
| meats for the release of lots sold should be 
I established by adopting the simple arithmetical 
| rule of dividing the amount of the deferred in- 
1 stalments stated in the agreement by the total 

number of lots mentioned therein. Il il son v.
I Land Security Vo., xxvi., I in.

j ."». Principal and surety—Huarantee ho ml 
j default of principal Xon-disclosure lig eredi- 
| tor. | XV. was appointed agent of a company 
I in 1MH to sell its goods on commission, and 

gave a bond with sureties for the faitliitil dis
charge of his duties. Ilis appointment was re- 

j uewed year after year, a new bond with the 
| same sureties being given to the company on 
I each renewal. Ilis agreement with the com

pany only authorized XV. to sell for cash, but 
j at the end of each season he was in arrear in 

bis remittances, which lie attributed to slow 
| collection* and which In* settled by giving on 
I indorsed note, retiring the same ls*fore the 
j bond for the next year was executed. After 

the season of ls'.il the company discovered that 
XX'. had collected moneys of which lie had made 
no return, and brought an action i<> recover the 
same from the sureties. Held, reversing the 

! decision appealed from 12."I Out. App. It. UNI i.
| that Cadi year there was an employment of XX’.
I distinct from, and independent of, those of pre

vious years; that tin* position of the sureties 
on re-appointment was the same as if other 

i persons had signed the bond of the preceding 
year ; and that the company was under no 
obligation, on taking a new bond, to inform the 

j sureties that XX’. had not punctually performed 
his undertakings in respect of previous employ
ment. nor did the non disclosure imply a re
presentation to the sureties when they signed 
a new bond that they had been punctually per
formed. X in gara district I'ruit H rowers’ 
Stock Co. v. W alker, xxvi.. «121».

ti. Hceourse of sureties inter sc—datable 
contribution -Action of warranty—Hanking—

I discharge of cosurety Itcserre of recourse— 
Trust funds in possession of a suret g Arts. j / I’ni. Ill.iit C. C. | XV here one of two sureties 

j has moneys in his hands to lie applied towards 
layment of the creditor, he may be compelled 
i.v his co-surety to pay such moneys to the 
creditor or to the co-surety himself if the credi
tor has already been paid by him XX'here a 
creditor lias released one of several sureties 
with a reservation of his recourse against the 
others and a stipulation against warranty as 
to claims they might have against tin* surety 
so released by reason of the exercise of such 
recourse reserved, the cmlitor has not thereby 
rendered himself liable in an action of war
ranty by the other sureties. Macdonald v. 
Whitfield; Whitfield v. Merchants Hank of 
Uunudu. xxvii., U4.
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7. Action-Suretyship—Promissory note— 
<Qualified indorsement.]—I >. indorsed two pro
missory notes, pour anil, nt the same time 
marking them with the words “not negotiable 
and given as security.” The notes were in
tended as security to the firm of A. & It. for 
advances to a third person on tin- publication 
of certain guide-books which were to Is- left in 
the hands of the firm as further security, the 
proceeds of sales to Ik* applied towards re-iin- 
hursement of the advances. It was also agreed 
that payment of the notes was not to he re
quired while the hooks remained in the posses
sion of tin- firm. The notes were protested for 
non payment, and. A. having died. It. as sur
viving partner of the firm and vested with 
all rights in the notes, sued the maker and 
indorser jointly and severally for the full 
amount. At the time of the action some of 
the hooks were still in the possession of It., 
and it appeared that lie had not rendered the 
indorser any statement of the financial situa
tion between the principal debtor and the linn. 
Held, that the action was not based upon the 
real contract between the parties and that the 
plaint iff was not. under the circumstances, en
titled to recover in an action upon the notes. 
Held, further, per Sedgcwick. ,1.. that neither 
the payee of a promissory note nor the drawer 
of a bill of exchange can maintain an action 
against an indorser where the action is founded 
upon the instrument itself. Robertson v. 
Davis, xxvii., 571.

8. Trustee — Misappropriation — Surety— 
Evidence—Knowledge Ini ecstui que trust—Es
toppel—Parties. | — Funds held by F. as trustee 
for were misappropriated by being deposited 
with tlte firm of F. F. & Co., of which F. was 
a member, and after lieing so kept on deposit 
for a period of upwards of six years, were lost 
in consequence of the failure of the firm. In 
an action against the defendants, who were 
sureties for F.. to compel them to make good 
the funds so misappropriated and lost, the de
fence relied upon the knowledge of the mis
appropriation on the part of (’.. which know
ledge was sought to lie shewn by the fact that 
payments of interest were made to C.. from 
time to time, by cheque of the insolvent firm.— 
The Supreme Court (N. S.), en bane held, 
that the manner in which these payments were 
made was not evidence of knowledge on the 
part of ('.. that she was bound to communicate 
to tin* sureties ; that nt most it showed nothing 
more than assent by C. to the deposit of the 
income to which she was entitled with the firm 
of which her trustee was a member. The court 
also held, that the trial judge could have dis
posed of the contention raised on behalf of the 
defendants without making < a party to the 
suit. And it also seemed to the court that 
knowledge on the part of C. that some part 
of the trust fund had been placed by the trus
tee temporarily with F. F. & Co., awaiting 
investment on good security, would not be held 
to lie knowledge, assent or acquiescence by ('. 
in the misconduct of the trustee which led to 
the loss of the funds.—< hi appeal, the Supreme 
Court of Canada allirmed the decision appealed 
from (.*10 N. S. Rep. 17.'1. sub nomine. Eastern 
Trust Co. v. Forrest), and dismissed the ap
peal with costs, Ilaync v. The Eastern Trusts 
Co., xxviii., liUli.

0. Interference trith rights of surety—Dis- 

See Suretyship, 5.
10. Discharge of mortgage — Security for 

joint note—Release of joint maker.
See Mortgage, 02.

11. Right of action—Conveyance subject to 
mortgage—Obligation to indemnify—Assign 
ment of—Principal and surety—Implied con-

Sec Action, 137.

And see Suretyship.

PRIVILEGE.

Prior claim—Insolvent bank—Lien of not• 
holders—R. S. V. c. Idt).

Sec Constitutional Law, 80.

And see Breach of Privilege—Libel—Phi 
vileges and Hypothecs—Puulic Officer.

PRIVILEGES AND HYPOTHECS.

1. Sale by sheriff — Folle enchère—Re-sah 
for false bidding—tillO et sea. C. C. P.— Qw* 
tions of practice—Appeal—Art. 6SS V. C. I‘ 
Sheriff's died—Registration of—Absolute mil 
lity—Rectification of slight errors in judgin' nt 
—Duty of appellate court.

See Sale, G8.

2. I npa id vendor—Conditional sale—.1/op 
aides incorporated with the freehold—I minin' 
aides by destination—Arf». .175 et scq. c. 
See Moveables, 1—Immoveable Property. 1.

3. Collocation and distribution—Art. 7(11 ('. 
C. P.—Hypothecary claims—Assignment V<- 
tice—Prête-nom—A rts. dtl »(• / }'# C. V. /’. 
Xullity of deed—Incidental proceedings 1 /»- 
peal—Parties.

Sec Judgment, 1.

And sec Lien—Mortgage—Registry Laws 
—Title to Land.

PRIVY COUNCIL.

1. Enforcement of judgment—Rule of court 
—Costs.]—Where the Privy Council reverses 
the judgment of the Supreme Court of Catvi'h, 
its judgment is enforced by obtaining an order 
to make the Privy Council judgment a rn'■ <>f 
the Supreme Court and. upon such rule I•• ing 
made, the costs received under the judgment <•> 
reversed may be ordered to be re paid. I.< win

2. I.eare for appeal—Jurisdiction m Su
preme Court of Canada — Practice — Motion 
paper.]— The Supreme Court of Canada Ims 
no jurisdiction in respect to the granting re
fusal of applications for leave to appeal i" the 
Judicial Committee of the Privy Council, and 
notice of such an application ought not !«• b* 
put upon the motion paper, h'elly v. Sulli
van; Moore v. Connecticut Mutual In« < 
Queen Ins. Co. v. Parsons, Cass. Dig. 12 ed.•

3. Appeal — Privy Council cross-nil" ill— 
Practice—Costs.]- Where the respondent has 
taken an appeal to the Judicial Committee "f 
Her Majesty’s Privy Council, from the same 
judgment as is complained of in an appeal to 
the Supreme Court of Canada, the hearing of 
the appeal to the Supreme Court will be stayed
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until the Privy Council nppcul 1ms been decided 
upon the respondent undertaking to proceed 
with diligence in the upiieal so taken by him. 
—In the case in question the costs were or
dered to lie costs in the cause, Eddy v. Eddy, 
-Ith October, 1898.

4. Settlement of minutea of judgment— In
ter ferenre of emu I to vary minuit * Special 
certificate u* to proceeding*—Appeal to Erie y 
Council.\—A motion was made before the 
court to vary the minutes us settled by the 
registrar by reciting special features as to the 
proceedings (see ill Can. S. <It. 24(1-2471, 
for tile purposes of a proposed appeal to the 
Privy Council. The Chief Justice took no part, 
but the remainder of the court (Taschereau. 
< I Wynne, Sedge wick and (iirotinrd, .1.1.1, were 
of the opinion that the applicant should take 
nothing by his motion and refused to interfere 
with the minutes as settled, stating, however, 
that the registrar should grant a •certificate 
to the applicant shewing the nature of the pro
ceedings had for the purpose of lieiug used 
upon the appeal to the Privy Council. Von- 
mimers' Cordage Co. v. Connolly, 7th May, 
1901.

Note.- See Contract. No. 105. The Privy 
Council granted a new trial on terms, other
wise the Supreme Court order to lie set aside 
and the judgment of the Court of Review to

5. Practice-—Appeal to Privy Council— Stay 
nf execution.]—A judge in chambers of the 
Supreme Court of Canada will not entertain 
an application to stay proceedings pending an 
appeal from the judgment of the court to the 
Judicial Committee of the Privy Council. 
Ada mu it Burns v. Itank of Montreal, xxxi..

»>. Appeal in form A pauperis—Leave to ap- 
peat to Privy Council Transmission of record 
- Payment of Supreme Court fees. | On 7th 
<h lolier. 1902. Present : Sir llenry Strong. 
C.J.. and Taschereau, Sedge wick, (lirouurd. 
1 hi vies and Mills. JJ. A motion was made for 
mi order directing the Registrar of the Su
preme Court of Canada to transmit the re- 
"■rd to the Registrar of Her Majesty's Privy 
Council, on an appeal by the respondent, with
out tin- payment of the fees in stamps as re
quited by the statute and rules of practice of 
the court. After hearing counsel for the par
ties the motion was allowed ami the order 
wade as applied for, the Chief Justice stating 
that, as this was an extraordinary case in 
which the Judicial Committee of the Privy 
Council had granted special leave to appeal 
in forma pauperis, the ordinary rules could 
not apply. Dominion Cartridge Co. v. Mc
Arthur, fih October. 1002.

7. Prerogative — Discretion in granting 
Imr. io appeal—Statutes affecting Supreme 
Court of Canada.] — On refusal of leave for 
an appeal. Cord Watson (in the Judicial 
(otnniitice of the Privy CouncilI stated that 
tin* nrim iples upon which leave to appeal to 
the Pm \ Council will In* allowed do not admit 
of exhaustive definition. All rules must be 
suh.ii 11 to qualification. Prince v. (lagnon (8 
;*1*P t 'as. 1t»:ii was commented on. Ecelrsias- 
it'/Hi i de St. Sulpiec de Montréal v. City of 
Montreal, xvt.. at p. 407.

Nun . On the question ns to the principles 
gP"n w,lll'h an appeal will be allowed from the 
y*'"," Court to the Privy Council, the cases 
reierri il to in Apjxmdix II., may bo consulted.

| —As to the prerogative right to allow an ap
peal as an act of grace, see Johnston v. St. 
Andrew's Church (.'$ App. Cas. 159). and 
Cushing v. Du pu y (5 App. Cas. 409t. On a 
petition for special leave to appeal from the 
Supreme Court of New Brunswick, the Judi
cial Committee gave reasons for refusing the 
application, to the following effect.- 1. The 
policy of the Dominion Legislature is to 
discountenance appeals in matters of in
solvency. so much so that not even an appeal 
to the Supreme Court of Canada is 
allowed, and the final decision is made to 

i rest with the highest court in each province. 
—2. The Dominion Legislature cannot affect 
the prerogative of the Crown to grant special 
leave to appeal, but in advising Her Majesty 
whether the prerogative should he exercised.

| the I’rivy Council pays attention to the ex- 
, pressed wishes of the colony, and will not re

commend its exercise except in cases of general 
interest and importance, and then only when 
it manifestly appears that the court Mow has 

, erred in a matter of law.- ,'l. Rut. if it should 
Is* shewn that the court below has so erred, 
leave will lie refused, if it appear that the 
court below has decided the case independently 
of any point of law upon a particular view of 
the facts, for the I’rivy Council adopts the 
facts as found by the court Mow, and will 
not review such findings in an appeal enter
tained as an act of grace. Bank of \ew 
Brunswick v. McLeod, June. 1882. Cass. Dig. 
(2 ed.t 044.

8. Privy Council practice \ggcal in for mil 
pauperis—Supreme Court Act.

Sec Appeal, 314.

9. Reversal of Supreme Court judgment— 
Reimbursement of costs paid under Supreme

j Court order.
Sec Practice ok Supreme Court, 07.

1ft. Cross apical pending in—Slay of pro
ceedings— Practice.

Sec Appeal, 121.

11. .4ppeal—./urisdietion—Special h are—R. 
S. C. e. /.{.». ss, U',2 -Form of application 
and order—Cross appeal to Privy Council— 
Inscription pending sueli appeal— Stay of pro- 
cccdings—Costs.

See Appeal, 247, 423.

12. Appeal Court of Review—Right of op
tical to Privy Council- t'onstruction of statute 
—Final iuilomcnt R. S. C. e. 1.10. ss. 21 (it. 
28 «( 2ft.il «( .*.# Viet. e. 2.i. ». J < DA.

See Appeal, 197.

13. Appeal—Stay of execution on Supreme 
Court judgment — Alleged appeal to Privy 
Council—Refusal of certiorari.

See Certiorari, 2.

PROBABLE CAUSE.

See Malice.

PROCEDURE.

See Practice axp Procédure—Practice of 
Supreme Court of Canada.
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PROCES VERBAL.

1. Municipal road—Statute labour—('onten
tation—Charge on land—Appeal.

See Appeal, 22.

2. Appeal — Jurisdiction — Annulment of 
procès-verbal—Matter in controversy.

Sec Appeal, 292.

PROCURATION.

See Attorney.

PROHIBITION.

1. County Court Judge—Judicial functions 
—Inferior tribunal Municipal affairs—I n- 
tiuirii ordered by vit y council —It. S. (). ( ISS71 
c. IS). s. .J77. |—Tin* city council, under U. 8. 
<). ( 18871 c. 184. s. 477. passed a resolution 
directing a County Court .1 uilgo to inquire into 
ilea lings la-tween tin* city ami |h*isoiis who were 
or hail lieen contractors for civic works ami 
ascertain if the city hail lieeti ileframleil in con
nection with contracts ; to inquire into the 
whole system of tendering, awarding, carrying 
out. fulfilling and inspecting contracts with the 
city ; and to ascertain in what respect, if any. 
the system of city business in that respect was 
defective. (.., who had Ins-ii a contractor and 
whose name was mentioned in the resolution, 
attended lief ore the judge and claimed that the 
inquiry as to his contracts should proceed 
only on specific charges of malfeasance or mis
conduct. and. the judge refusing to order such 
charges to In* formulated, lie applied for n writ 
of prohibition. Ileld, a thrilling the judgment 
appealed from (HI Ont. App. It. 452».
(Iwvnne. .!,. dissenting, that the County Court 
Judge was not acting judicially in holding this 
inquiry ; that lie was in no sense a court and 
had no power to pronounce judgment imposing 
any legal duty or obligation on any person: 
and lie was not. therefore, subject to control 
by writ of prohibition from a Siqwrior Court. 
Held, per <1 wynne. ,1.. that the writ of prohibi
tion would lie and in the circumstances shewn 
it ought'to issue. Cod son v. Cily of Toronto,

2. Jurisdiction of County Court ( A. S. i — 
Proceedings after plea to jurisdiction sustained 
on demurrer— Pleading, j- In an action of tro
ver in the County Court ( X. S. • defendants 
pleaded a numlier of pleas including one to 
the jurisdiction of the court based on an alle
gation that the goods for which the action
was brought, were of the value of 8(100. the 
jurisdiction of the court in actions of tort
being limited to $200. I'laituill’s demurrer to
this plea was overruled. No appeal was taken
but plaintiff gave notice and entered the cause 
for trial at chambers before the County Court
Judge, who announced his intention of trying 
the same on the remaining pleas. Defendants 
obtained a rule nisi for a writ of prohibition 
to restrain the bulge from trying the cause, 
on the ground that the judgment on the de
murrer disposed of tlu* whole case. The rule
was discharged.—On appeal. Ilcld. Strong. J.. 
dissenting, that the effect of the judgment on
the demurrer was to otiasli the writ, and the
rule nisi for a writ of prohibition should be 
made absolute—Per Strong. J.. dissenting.
The judgment on the demurrer did not dispose

of the case, but he had a right to reconsider 
the same on the trial of the issues raised by 
the other pleas; that the plea to the jurisdi. 
tion by attorney was null and void and if 
judgment had been entered of record on th 
demurrer such judgment would have been like 
wise null and void : and that the amount 
claimed by the plaintiff’s declaration lieing ov. r 
$2<mI the court had jurisdiction.—Appeal al
lowed with Costs. Wallace v. O’Toole. Cass. 
Dig. (2 ed.) 713; Cass. Vrac. (2 ed. ) 23.

3. Came laws—Afts. 1)05-1)00 It. S. V 
Seizure of furs hilled oui of season—nl list in 
the Peace—Jurisdiction.]—Under art. lb', 
read in connection with art. 1409 It. S. (.>.. 
game-keeper is authorized to seize furs on view 
on board a schooner, without a search warrant, 
and to have them brought before a Justi. 
of the Peace for examination. A writ of pr>>- 
hibition will not lie against a magistrate act it g 
under arts. 1405-1409 It. S. (j., in examination 
of the furs so seized where he dearly has juri
diction mid the only complaint is irregular. 
ill the seizure. Company of Adventurers 
Lnglund v. Joanneltc, xxiii., 415.

4. IHseinline— Jurisdiction—Irregular pro
cedure— llo ni es tie tribunal—Potters 1/ f- 
.100) et si g. It. S. ip -ÔS \ ici. e. .US Up».' | 
—A writ of prohibition will not lie to pm-mi 
the execution of the sentence of an inf. .• 
tribunal where there has qol been absence or 
exei*ss of jurisdiction in the exercise of ii< 
powers. Honan v. liar of Montreal, xx\ . I.

5. Canada Temperance Act, IHIS—Poir.r*../ 
Parliament Sale of intoxicating liquors.

See Constitutional Law, 14.

(I. Writ of injunction — (plashing a 
meat—Ifemetly against proposal salt of to ml. 
for taxes—Art. 10.11 C. C. P.

Sec Assessment and Taxes. 19.

7. Licensed brewers—(Juebtx License V t 
)l I iet. e. J lÇlut.1- ',.1 I iet. c. I'd I l> 
Constitutional law—Jurisdiction of Court at 
Sessions.

Sec Liquor Laws, 4.

' 8. Sale of liquor—Sale by retail ■»! I i<i.
e. Mi. s. IS | o., | iet. c. )i; i u

j option—Powers of Legislature—Canada /<<»

See Constitutional Law, 45. in.

PROHIBITIVE LAWS.

1. Arts. I',. Lid) C. C.—Parol testi.....
! Anility—Public order.

Sec Appeal, 212.

I 2. Anility—Art. I) C. V.—The Ita, \ <
' Special charti r—Pit dye of bank sloe! to tin- 
I other bank.

Sec Hanks and Banking, in.

3. Constitutional lair Législatif!
1 Criminal t'otle. IS0> — (Jucbrc loth" 12 * * * * * * * * 11

diclablc offences Illegal cimsiilcrntioi • i 
j tract—Anility—Invalidity judicially irdioil- 
] Co-rclativv agreements.

See Constitutional Law, 31. 58.

And see Liquor Laws.
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PROMISE OF SALE.

Sec Contract—Sale.

PROMISSORY NOTE*

Sec Bills and Notes.

PROTEST.
Payment of taxe» un tier y rot eut—Appeal 

from assessment.
See Kks J l'DIC A TA, 2U.

PROTHONOTARY.
Controverted election - Statuu of petitioner 
Hvidenei — I'orm of petition- Jurat on afft- 

darit of verification— Prt lintinary objectionu.
Sec Election Law, 108.

PROVINCIAL SUBSIDIES.
('on*truction of utatutc — Itritisli Xorth 

\ »i erica Act. /,%?, 112, II). IIÔ. IKS. I JR—
SO Viet, e. ■t0 (/>.) )', l tel. c. / I It. I
Half-yearly payments* Deduction of intercut. 

Sec Constitutional Law, 3. 4, 7, 0.

PROVISIONAL POSSESSION.
See Envoie ex Possession.

PROXIMATE CAUSE.
See Negligence, 14-28.

PUBLICATION.
I lining lair — Royal ties - - Dominion Land* 

• Iel Publication of rcyulalion*— Item irai of 
lit i nsi Payment of roualtii * Voluntary pan- 
»" "i P. S. v. c. à). **. 90, 91.]—'The provl 
si"'i of s. 1|1 of tin* ilominiun Lunds Act that 
ili> regulations uindc thereunder shall have ef- 
ic i only alter publication for four successive 
"oi'ks in the Canada Hazel It, means that the 
regulations do not come into force on publica- 
li;>n in the last of the four successive issues 

I lie dinette, hut only on the expiration of 
one week therefrom. Thus, where they were 
published for the fourth time in the issue of 
-till September, they were not in force until 
Hi'' Mih. and did not affect a license granted 
on !»th September. The Ring v. Cliappelle; 
II" hint/ v. Carmack; The hiny v. I'treed «I
II "oy, xxxii., 58H.

Leave to appeal and cross-appeal was grant 
•'d by the Privy Council, 4th Mardi. 11HI3. 
St- Van. tinz. vol. xl., p. 5(11).

And sec Libel.

PUBLIC INQUIRIES.
Crown—Contract—Right of action—Public 

officer—Solicitor and client—It. S. ('. cc. 11). 
H" Itemnnerution of commissioner*—Quan
tum miruit.

See Public Officer, 2.

PUBLIC INSTRUCTION.

School corporation—Decision of superinten
dent of public instruction -- Appeal—Pinal 
judgment—Mandamus practice.

See Mandamus, 2, 3.

And see Constitutional Law, 2. U!) — Pub
lic Policy, 1.

PUBLIC LANDS.

Constitutional lair- \aviyable tenter*—Title 
to bed of stream—Crown- Dedication of nub 
lie lands by— Presumption of dedication- I sir 
—Obstruction to nariyation—Public nuisance 
- Italancc of convenience.

See Constitutional Law. 81.

And see Crown. 77-108.

PUBLIC OFFICER.

1. Chief post office inspector -Appointment 
of—Discharge of official duty—>11 I iet. e. lit, 
s. !) -■Offence until V Post Office Act—Slander
- Privileged communication. | The chief post 

office inspector was making empiiries into irre
gularities at the St. John post office and in 
conversation with a clerk, alone in a room in

I the post office, charged him with abstracting 
missing letters. The assistant postmaster was 
called in, and the inspector said : " I have

1 charged Mr. W. with abstracting the letters. 
I have charged Mr. W. with the abstractions

1 that have occurred from those money letters, 
and I have concluded to suspend him.” The 
plaintiff in an action for slander against the 
inspector, was allowed to give evidence of the 
conversation between himself and appellant. 
There was no evidence that the inspector was 
actuated by motives of personal spite or ill- 
will. The jury found that the inspector was 
not actuated by ill-feeling in making the ob
servation to the plaintiff, but found that la
wns so actuated in the communication made 
to the assistant post master, and plaintiff got a 
\erdiet which was sustained by the full court 
On appeal. Held, reversing the judgment ap
pealed from 13 Pugs. & Itur. 225 •. that in tla- 
making of the charge and in communicating tIn
decision against the ciel ; lhe inspector acted 
in the due discharge • !' ds duty as a public 
officer duly appointed under the Post Office 
Act, and that the words addressed to the as
sistant postmaster were privileged. Dear v. 
Waterbary, vi., 143.

2. Croira—Contract Itiyht of action- Soli
citor and client It. S. V. ce. H). IIÔ—lu
ll airy as to public matters—Remuneration of 
commissioner Quantum meruit. | The judg
ment appealed from (7 Ex. V. It. 3511 held 
that a person appointed under It. S. V. <-. 115, 
As commissioner to make inquiry and report on 
conduct in office of an officer or servant of the 
Crown, could not recover for his services as 
such commissioner, there being no provision for 
such payment : that such service was not ren
dered in virtue of any contract, but merely by 
virtue of appointment under the statute, and 
that such appointment partakes more of the 
character of a public office than of a mere 
employment under a contract express or im
plied. Tin- Supreme Court affirmed the judg-

1 meut apiieuled from. Strong. C.J., and (Jir-
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ouard, J., dissenting. Tucker v. The King.

3. Action for faine arrest—Form of notice.
Sec Notice, 30.

4. Summary dismissal of mimiei/ial official— 
Notice—Libellous resolution.

Sec Liukl, 0.
5. Officer* and employees of municipality— 

Superintendence of icorks— Liability of cor
poration.

See Negligence, 124.
0. Lx pi ru of patent of inrentinn Manufac

turing in Canada— Extension of time limit— 
Acti ng-ltepu t g-t 'om m issioncr.

See I’atent ok Invention, 15.
And mcc Constaule—Police Officer.

PUBLIC ORDER.

1. Prohibitive lair — Nullity — Iteeeipt 
Error—Turol testimony Art*. /}. I LI) U. V.

Sec Evidence, 222.
2. Prohibitive lair — Nullity - Pledge of 

bank shares to another bank -Special charter.
See Hanks and Mankind, 10.

3. Lairs of public order—Matter* judicially 
not iced— Malu m prohibit u m.

Sec CONSPIRACY.

PUBLIC POLICY.

1. Mill — Condition of legacy — Iteligiou* 
liberty - Public policy — Itcstrietion* a* to 
marriage Education Exclusion from *ucrcs- 
lion.] - In tin* Province of (judas- tin- English 
Inw rules on I lie subject of testiiineiitnry dis 
positions, and. therefore, in that province, a 
testator may validly impose as a condition of 
a legacy to his children and grandchildren, 
that marriages of the children should lie cele
brated according t.o the rites of any church 
recognized by the laws of the province, and
that the grandchildren should ...... located ac
cording to the teachings of such church and 
may also exclude from benefit under his will 
any of his children marrying contrary to its
irovisions and grandchildren horn of the for- 
liilden marriages or who may not have been 

educated as directed. Itenaud v. Lamothe.
xxxii., 357.

2. Company lair — “The Com panic* Act,
IHUt) ” (II.C.). and amendment -< (instruction 
of statute—Memorandum of association- Con
dition* imposed by statute - Publie policy— 
Preference stock—Election of directors.] In 
the memorandum of association of a joint 
stock company formed under the provisions of 
the British Columbia '*Companies Act, 1HH0,M 
and its amendment in 1HIH. there was a 
clause purimrting to give to the holders of a 
certain block of shares, being a minority of 
the Capital stock issued, the right at each elec 
tion of the lioard of directors to elect three 
of the five directors or trustees for the man
agement of the business of the company, not
withstanding anything contained In the Act. i
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Held, that the shares to which such privilege 
was sought to In* attached could not lie con 
sidered preference shares within the meaning 
of the statute, and that such an agns-ment tva- 
ultra vire* of the powers conferred by tie- 
statute, mill null and void, being repugnant 
to the conditions as to elections of trustees 
and directors imposed by the Act as niattei- 
of public policy. Judgment appealed from (St 
B. C. Itep. 275) reversed. Colonist Printing 
and Publishing Co. et al. v. Hunsmuir et al., 
xxxii., 070.

3. Foreign corporation — Telegraph lines— 
Exclusive right—Itestraint of trade.

See Comity.

4. Husband and irife — Judicial separation 
a* to property—Debts incurred by husband In 
fore dissolution of community—Obligation h - 
wife—Art. Liai C. C—Nullity.

See Husband and Wife, 8.

5. Monopoly — Trade combination—Unlau 
ful consideration .Matter* judicially notic'd

See Conspiracy.

0. Gift—Confidential relations—Parent ami 
child—Principal and agent.

Sec (Jin', 1.
And see Company Law, 2—Dedication, 1 

Foreshore.

PUBLIC PRINTING.

Controverted election petition- Imprint 
Queen's Printer Certified copy of voters' 
—Evidence— Status of petitioner.

Sec Election Law, 108.
And see Publication.

PUBLIC WAY.

See IIiuliway- Municipal Corporation

PUBLIC WORK.

1. Intercolonial It a it ira y -- Acceptance of 
tender by commissioners—Liability of t'roirn 
—It reach of contract Extras Ihiniay 
Executed contract lit Viet. c. IS 
c. 15 — Certificate of engineer — Condition
precedent—Waiver.] — In January, 1872.
tin* commissioners of the Int'erco'ininl 
Railway called for tenders for 11" 
tion of engine houses, and in Octohi i fol
lowing. I. was instructed by them In pro
ceed in the execution of work, accord - to 
his accepted tender, the price being S'.” ' 
The work was completed and delivered t the 
Government in Oetolier, 1N7I. The •viii- 
cation provided.—“ The commissioner- will 
provide and lay railway iron, and will also 
provide and fix cast-iron columns, iron mini
ers. and other iron work required f< TOP- 
porting roof." In September. 1K73. I «as 
unable to proceed further with his work, in 
consequence of neglect in the supply of iron 
girders. &<*.. until March following. im<l ow
ing to the delay he suffered loss. During the 
xvork, lie was directed by the commi—fillers.
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or their engineers, to perform. nml did pi*r- 
forin, extm works not included in liis teiulor. 
nml not according to tlie plans, drawings and 
specifications.—I. claimed $3,795.75 damages, 
ami $8,505.10 for extras.—The Crown «lemur- 
red, traversed negligence and delay, admitted 
extras to the amount of $5.050.00, and set 
up 31 Viet. c. 13. s. is, which requireil 
the «•«‘rtificate of the enginecr-in-chu-f as a 
lomjition prei-edent to payment.— Ity 37 Viet, 
e. 15. on 1st .lune. 1874, the railway became 
a public work, under the control of the Min
ister of Public Works, all powers and duties 
-if the commissioners were transferred to the 
minister, 31 Viet. c. 13. s. 3. was r«,p«,ah,fl. 
with the other inconsistent parts of tin- Act. 
Ill Id. by the Exchequer Court of Canada. 
Fournier. ,1. : That tin* tinnier and its ac
ceptance by the commissioners constituted a 
valid contract binding on the Crown ; that tin- 
delay and neglect on tin- part of tin- com
missioners, acting for the Crown, to provide 
and fix the cast-iron columns, &«-.. to lie pro
vided and fixed by them, was a breach of the 
contract, and the Crown was liable for dam
ages resulting from such breach : that the 
extras claimed being for less than $10,000, 
the commissioners had power to order tlie 
same under the statute 31 Viet. c. 13. s. 10. 
and suppliant could recover, for such part 
of the extras claimed as he had been directed 
to perform; 3. That tin- 18th section of 31 
Vid. e. 13, not having lieen embodied in the 
agreement, ns a condition precedent to pay
ment for work executed, the Crown could not 
now rely on that section of the statute in re
siled of work done, accepted, and received l\v 
tin- Government; 4. That 37 Viet. <-. lo. 
abolished the office of chief engineer of the 
Intercolonial Railway, and for work per
formed and received on or after 1st June. 
1*74. dispensed with the condition precedent 
as to obtaining his certificate, in accordance 
with 31 Viet. 13. s. 18. Isbeshr v. The 
Via in. vii.. UIHJ.

- <ion ruinent railway — Agreement bind 
'"I frown I hi in a gen to property— I’lirol 

undertaking by ohicf engineer.] Where by 
tin- tiovernment railway works in St. John, 
tin- pipes for city water supply were interfered 
with, the cost reasonably anil properly incur- 
r,,,l I" restore the property to its former safe 
ami serviceable condition, may la* recovered 
ttml-'v arrangement with the « bief government 
railway engineer, and upon his undertaking 
to imh-mnify the city. Judgment appealed 
from (2 Ex. (’. R. 78) affirmed. Strong and 
••Wynne, JJ„ dissenting, on the ground that 
t u- chief engineer had no authority to hind 
the Crown to pay damages beyond any injury 
•lone. Tin (Jihvh y. 8t. John Water Coinmis- 
•ionirn. xix., 125.

to compensation.—The Supreme Court dismis
sed an appeal from this decision with costs. 
Arehibald v. The Queen, xxiii., 147.

4. Interference with private property—In
jury to property euuned by public work— 
Dnmngcn peculiar to property in y nest ion— 
Compensation—F. minent domain.\ — The Ex
chequer Court of Canada (4 Ex. C. R. 4391, 
awarded the suppliant damages fur injurious 
affection of his wharf at St. John, X. It., 
caused by the construction of a branch of the 
Intercolonial Railway along the water front 
of Courtenay Ray, holding, at the same time, 
that ill order to entitle the owner of prop
erty to compensation for alleged injury caused 
through tin- construction of a public work, it 
should appear that there was an interference 
with some right incident to his property, 
such as a right of way by land or water, 
which difi'ers in kind from that to which Her 
Majesty's subjects an- ordinarily exposed and 
that it was not enough that the interference 
should be greater in degree only than that 
which is suffered in common with the public.

On appeal to tin- Supreme Court of Canada, 
the division of the Exchequer Court was 
affirmed and the aiqs-al dismissed with costs. 
The Queen v. Itobinnon, xxv., 151)2.

5. I,ublie works—lx a it ways and canal n—It. 
8. ('. c. 37, n. 23- t'ontracts binding on tliv 
Crown—Hoods sold and delivered—1 erbal or
der—Crown officials— 8upplim in e-reess of 
tinder—Errors and omissions in acronnts-- 
Findingn of fact—Interest I rts. 1007 <f- 1077 
C. C.—30 «(• 31 1 "icf. r. 10, s. 33. | —The pro
visions of the twenty-third section of the “ Act 
respecting the Department of Railways and 
Canals" (R. S. C. c. 37). which requires all 
contracts affecting the department to lie signed 
by the minister, the deputy of the minister, 
or some person especially authorized, and 
countersigned by the secretary, have reference 
only to contracts in writing made by the de
partment. (Uxvynne, J„ contra). — Where 
goods have been bought by and delivered to 
officers of the Crown for public works, under 
orders verbally given by them in the perform
ance of their duties, payment for the same 
may Is» recovered from the Crown there being 
no statute requiring that nil contracts by the 
Crown should be in writing, (tiwynne and 
King. J.T.. contra). — Where a claim against 
the Crown arises in the Province of Qucliec 
and there is no contract in writing, the thirty- 
third section of “The Exchequer Court Act " 
does not apply, and interest may be recovered 
against the Crown, according to the practice 
prevailing in that province. Judgment ap
pealed from (15 Ex. C. It. 39) affirmed. The 
Queen v. Henderson, xxviii., 425.

Crown—Construction of imblie work 
Interference with imblie rights—Injury t 
/irinih owner. |—The Exchequer Court • 
< nna«l:i refused compensation to the suppliai 
tor injury to his property by the constrnetio 

:| I' lblic work.—The suppliant owned 
sawmill in Capo Rreton. and claimed that li 
"as prevented from rafting his lumber to 
sii'i>i"hg point, as formerly, by the constriu 
Hon ni ;l hi-idgo across a pond some distant 
iront tin- mill, in connection with the huildlii 
ot tin- i ape Rreton railway. The Exchequi1 
tourt lii-lil (3 Ex. C. It. 251), that the rigli 
alleged to be interfered with was a right con 
nff" *V 16 public, and that an individur 
anectcil by the interference was not entitle

(I. Formation of contract- Itntifieatinn— 
Breach.]—On November 22nd. 1879. the Gov- 
ernment of Canada entered into a contract 
with C. by which the latter undertook to do 
all the Government binding for five years from 
said date. The contract was executed under 
the authority of 32 & 33 Viet. c. 7. s. <5, and 
on November 25th. 1879, was assigned to W. 
who performed all the work sent to him up to 
December 5th. 1884. when, the term fixed 
by the contract having expired, he received 
a letter from the Queen's Printer as follows: 
“ I am directed by the Honourable the Sec
retary of State to inform you that, pending 
future arrangements, the binding work of the 
Government will lie sent to you for execution 
under the same rates and conditions as under



1175 PUBLIC WORK. me
the contract which 1ms just expirai.” W. 
Iierformcd the work for two years under auth
ority of this letter and then brought an ac
tion for the protits lie would have had on 
work given to other parties during the seven 
years. IIchi, that the letter of the Queen's 
Printer did not constitute a contract binding 
on the Crown: that the statute authorizing 
such contracts was not directory but limited 
the power of the Queen's Printer to make a 
contract except subject to its conditions : that 
the contractor was chargeable with notice of 
all statutory limitations upon the power of 
the Queen’s Printer, and that he could not re
cover in respect of the work done after the 
original contract had expired.—On October 
30th. 18815, an order-in-council was passed, 
which recited the execution and assignment of 
the original contract, the execution of the 
work hv W., after it expired, and the recom- 
mendation of the Secretary of State that a 
formal contract should lie entered into ex
tending the original to December 1st. 1887. 
and then authorized the Secretary of State 
to enter into such formal contract with XX". 
but subject to the condition that the (iovern- 
inent should waive all claims for damages by 
reason of non-execution or imperfect execu
tion of the work, and that W. should waive 
all claims to damages because of the execution 
of binding work by other parties up to the date 
of said extension. XV. refused to accept tin* 
extension on such terms. IIchi. that XX’. could 
not rely on the order-in-council as a ratifica
tion of the contract formed by the letter of 
the Queen's Printer; that the element of eon- 
8v h mis enters as much into a ratification of a 
contract as into the contract itself; and that 
XX". could not allege a ratification after ex
pressly repudiating its terms and refusing 
to lie bound by it. -Judgment appealed from 
Hi Ex. <\ R. 131 reversed. The Queen v. 
llootll>inn, xxix.. 113.

7. (Inrcruincnt rifle ramie—50 <(• ÔI Met. c.
Hi. S. m <C| (/>.! It. N. r. C. }/. M*. III. no. 1
—A rifle range under control of the Depart
ment of Militia and Defence is not a "public 
work" within the meaning of s. Iti (c) of the 
Exchequer Court Act. Judgment appealed 
from (fi Ex. C. It. 435) affirmed. La rose v. 
The King. xxxi., 30»5.

8. Expropriai ion of lam! —I him aye*—Valu
ation Evidence. |- The Crown expropriated 
hind of I,. and had it appraised by valuators 
who assessed it at .$11.4<HI, which sum was 
tendered to L. who refused it and brought 
suit by tietition of right for a larger sum 
as compensation. The Exchequer Court 
awarded him $17.000. On appeal by the 
Crown, livid, reversing the judgment ap
pealed from, (tirouard. .1.. dissenting, that 
the evidence given on the trial of the petition 
shewed that the sum assessed by the valuators 
was a very generous compensation to L. for 
the loss of his land and the increase by the 
judgment appealed from was not justified.— 
The court, while considering that a less sum 
than that fixed by the valuators should not lie 
given in this case expressly stated that the 
same course would not necessarily be followed 
in future cases of tile kind. The King v. 
Likely. xxxii., 47.

0. Contract—Public work — Abandonment 
and subs!itution of work—Implied contract.] 
—The suppliants contracted with the Crown 
to do certain work on the Cornwall ('anal, 
the contract providing that they should pro-

I vide all lubour, plant. &<•„ for executing and 
completing all the works set out or referred 

i to in the specifications, namely, “all tin 
dredging and other works connected with the 
deepening and widening of the Cornwall ('anal 

I on section No. 8 (not otherwise provided 
fori" on a date named; “that the several 
parts of this contract shall be taken togctle-i 
to explain each other and to make Uie wind- 
consistent ; and if it lie found that anythin, 
lias been omitted or misstated which is live - 
sary for the proper performance and comple
tion of any part of the work contemplai.d 
the contractors will, at their own expense, ex 
ecute the same as though it had been pro|M-n\ 

i described;" and that the engineer could, at 
any time before or during construction, order 
extra work to lie done or changes to lie mu>'>'. 
either to increase or diminish the work to I» 
done, the contractors to comply with his wrii 
ten requirements therefor. My s. 34 it \\ - 
declared that no contract on the part of ' 
Crown should be implied from anything 
tuim-d in the signed contract or from the p<- 
lion of the parties at any time. After a p i 
lion of the work had been done tin1 tY • 
abandoned the scheme of constructing iU - 
contemplated by the contract and adopted an 
other plan the work on which was given in 
other contractors. After it was completed i 
suppliants filed a petition of right for the p... 
fits they would have made had it been - ■ 
to them. Ilehl, allirming the judgment of the 
Exchequer Court (7 Ex. C. It. 331 i. th. i 
contract contained no express covenant h.\ iIn- 
Crown to give all the work done to the - 
pliant and s. 34 prohibited any implied < « 
enant therefor. Therefore the petition i :l.t 
was properly dismissed. Hilbert Itlaxtiim tl 
Dredging Vo. v. The King, xxxiii., 31.

10. Injury from public it ork- Xegligno 
Crown officiaU—/tight of action—Liabil An <fl 
the Crown—ô0 «I- •>/ I iet. «% Hi, us. /-
5S—Jurisdiction of the Exchequer f on it 
Prescription- Art. ddlil C. C. |—Lands in tli- 
vicinity of the Machine Canal were injim - - 
affected through Hooding caused by the m-gli- 
gence of the Crown officials in failing i" ki-v 
a siphon tunnel clear and In proper - 
carry off the waters of a stream which Inal 
been diverted and carried under the enn d mid 
also by part of the lands being spoil-d hy 
dumping excavations upon it. Ilehl. r 
the judgment apfiealed from (7 Ex. C K. V 
Davies. J.. dissenting, that the owner had n 
right of action and was entitled to r-c-ivi-r 
damages for the injuries sustained and tint 
the Exchequer Court of Canada had < ■ ln-ive 
original jurisdiction in the matter under the 
provisions of the llith. 33rd and 58th -. <-timis 
of the Exchequer Court Act. Tht Queen x 
PH ion (34 Can. S. C. It. 4831 api'--u-.l 
Citg of Quebec v. The Queen (34 Can S. 1 
It. 43th referred to. The prescription ••«.tab- 

1 lished by art. 3301 of the Civil Code of bowr 
Canada applies to the damages - 
appellant in his petition of right. /.< t oir.inu 

j v. The King, xxxiii.. 335.
11. Ship channel—Xavigation of M"?

; Lawrence — Xegligcncc — Repair I'nrlm- 
; inentary appropriation—Discretion - to 
1 penditurc.] — Action for damages to S>.
- " Arabia." sustained by striking an ohstruç 

lion in the Hiver St. Iwiwrenee ship - Imiinel.
, which had lieen deepened by the Department 
I of Public Works and subsequently swept once 
! 'Hie suppliants contended that the Crown 
■ obliged to keep the channel clear and
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failure to do so amounted to negligence, The 
judgment appealed from (7 Ex. C. It. loin 
held that the channel was not a public work 
after the work of deepening was completed 
and, even if it was. no negligence had been 
proved to make the Crown liable under s. Hi 
(cl of till' Exchequer Court Act (1SS7'. It 
also decided that the department charged with 
the repair and maintenance of the work with 
money voted by Parliament for that purpose 
was not obliged to expend the appropriation 
as such matters were within the discretion 
of the (Jovernor-in-Couneil ami minister who 
were responsible only to Parliament in re
spect thereof. The Supreme Court affirmed 
(lie judgment appealed from. Hamburg 
I mi erica ii Packet t'o. v. The King, xxxiii..

11/‘ave to appeal to Privy Council granted, 
July. 1003. j

12. Expropriation of hunts—Damages for 
uhv of rifle range—Mode of assessment I abl
ation rot!--Present uses— Prospective mine— 
Evidence.]—The judgments appealed front 
(see 8 Ex. C. It. ItL'l) decided, in effect, that 
its the lands taken for use as part of a rifle 
rang*, at the time of expropriation, had a 
prospective value for residential and other 
uses beyond that which then attached to them 
as lands in use for agricultural and other 
similar purposes, such prospective values 
should Is* taken into consideration in assess
ing what would be sufficient and just cotn- 
pensation to be paid upon the expropriation 
of the lands for such public uses as would, 
in various ways, affect the lands injuriously 
nml diminish their prospective values. In 
making the assessment of such compensation, 
the court below consulted the municipal as
sessment rolls, not as a determining con
sideration, but as affording some assistance 
in arriving at a fair valuation of the lands 
expropriated. The Supreme Court of Can
ada affirmed the judgment appealed from. 
77" Turnbull Heal Patate Co. v. The King: 
Carter g et at. v. The King: DcHury et at. 
v. The King, litli October. llMKt. xxxiii.. (177.

VI. Assignment of contract — .luttent hg 
Croon I! vide net— Knowledge Itg Croira offi - 
errs—Cancellation— Preach of contract — 
Itifllit to damages.

See Contract, ltd.

11. Statutory extinction of right of irug— 
I'li»» to alluvial lands—Indcmnitg for oh

See Title to Land, 32.

.13. t'ont met» binding on the Croira—M 
' "7. r. t.i {It.)—Extras—Certificate of en
gineer- Orders bg subordinate officers.

Sec Contract, 81).

Hi. Paginent of tolls—Contract binding on 
do Crown Negligence of publie servant»—

See Action, 100.

. 17. /nti rcolonial railway — Extras — En- 
goo , i „ certificate—’Tori—Fraud or miseon- 

li.i/ l'row ii servants—Misrepresentation— 
/ oni limit—Forfeiture—Liquidated damages.

See Contract, 00.

IS. Executory contract—.1 pyropriation bg 
Parliament I "authorized expenditure—Peti
tion of right- Quantum meruit— .11 I u t. e. 
U, ss. 7, /J, 20.

Sec Contract, 01.

10. Rideau canal lands—Itg estate—Con
tract by trustee.

See RlDKAU Canal Lands, 1.

20. tiovernment railways—Public servants
Uisfeasanci Xon-feasanci Negligence—

Petition of right.
Sec Railways, 100.

21. Expropriation of lands—Reversion of 
lands not used for canal purposes—Mainten-

Sev Rideau Canal Lands, 2.

22. Claim for extras — Certificate of en
gineer—Condition prnedent - Reference to 
arbitration II aiver of legal rights.

See Arbitrations, 20.

23. Intercolonial railway—*• Employee "— 
Xoticc of action Expropriation.

See Trespass, 1.

24. Claim for extras—•Condition precedent 
- Chief engineer's certificate.

Sci Contract, 0(1.

23. Xegligenci of servant - Liability of

See NeolKIENCE, 20(1.

20. Contract for—Authority of tiovernment 
engineer to vary terms—I tela g.

See Contract. 07.

27. Injury to property by—Obstruction of 
canul—Evidence of use of canal.

Sec Expropriation, 2.

28. Injury to property on - Liability of 
Crown for tort—HO it .7/ I let. c. Hi ( It. 1.

See Constitutional Law, 23.

20. Contract Final certificate of engineer 
—Previous decision—Necessity to follow.

Sec Res Judicata, 0.

30. Contract—Public work—Progress esti
mates — Engineer's certificate - Revision bg 
succeeding engineer—Action for payment on 
monthly certificate.

Sec Action, 111.

31. Progress estimates — Arbitration—En
gineer's certificate- Approval by hind of de
partment -Final estimates — Condition prece
dent—.1 rbitration.

Sec Contract, 101.

32. Contract binding on the Crown—Public 
work- Formation of contract—Order-in-coun
cil— Ra I ifieu t ion—It reach.

See Contract, 103.

33. It reach of contract — Appropriation of 
plant—Uumuyts—Interest.

Sec Contract, 21.
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PUPPET.

Sec Action—Prete-nom.

QUEBEC HARBOUR WORKS.

Hulk hum contract — Extras — Engineer'i 
certificate—Errors in calculation—Dcductim 

! —Interest.
Sec Contract, 57.

QUAKERS.

Title to land — Society of Friends, or 
Quakers — Lands held in trust for—Author
ity of governing body.]—The supreme or gov
erning body of the Society of Friends, or 
Quakers, in Canada, as well in respect to 
matters of discipline ns to the general govern
ment of the society, is the Canada yearly 
meeting.—The Canada yearly meeting having 
adopted a hook of discipline which certain 
members of the society refused to accept, these 
dissentient members, therefore, could not hold, 
nor exercise any right over, property granted 
to a subordinate branch of the society to which 
they hail formerly belonged. Judgment ap
pealed from (12 Ont. App. It. 543) affirmed. 
Jones v. Uorlund, xiv., 39.

QUANTUM MERUIT.

1. Towage of vessel — Contract by agent in 
charge - Action for services rendered.

Sec Principal and Agent, 7.
2. Crown — Contract — Eight of action — 

Public officer — Solicitor and client — A*. S. 
C. cc. // }. 115 — Inquiry as to public matters 
—Itemum ration of commissioner.

See Action, 112.

QUASH, MOTION TO.

See Appeal—Costs—Practice of Supreme 
Court.

QUASI-DELIT.

Action for damages — Hiver improvements 
—Arbitration — O'. S. L. O', c. 51.

See Prescription, 28.

And sec Negligence—Tort.

" QUEBEC ELECTIONS ACT.”

Controverted election — Preliminary objec
tions-- Status of petitioner—Dominion fran
chise—Construction of statute—Eight to vote. 

See Flection Law, 98.

QUEBEC FIRE.

.17 Viet. c. 15 (Que.) — Continuation of 
suits—Prescription.

See Contract, 10.

“ QUEBEC PHARMACY ACT.”

Construction of statute — Retroactive leg 
illation — Second offence—Unlicensed sale

See Statute, 30.

QUEBEC TURNPIKE TRUST.

1. Xorth shore roads—J Viet. c. 17 (Can > 
—16 Viet. c. 2.15 (Can.)—Debentures—A../ 
islatire acknowledgment — Liability of tli. 
Crown for acts by agents.]—Held, Ritchie. 
O.J., and (iwynne, J„ dissenting, that tin- 
trustees of the Quebec North Shore Turnpike 
Trust, appointed under ordinance. -1 Viet. ■ 
17, when issuing debentures, under 10 Yin 
c. 235, were agents of the late Province of 
Canada, and that province was obliged to 
provide for the payment of the principal of 
the debentures when they became due. ; 
Henry and Taschereau, JJ. That the Pin 
vince of Canada had, by its conduct and leg
islation, recognized its liability to pay the de 
bentures and that the trustees were entitled i<> 
succeed on their cross-appeal as to interest 
from the date of the maturing of the deben 
lures. -Per Ritchie, C.J., and (iwynne. .1, 
That the trustees, being empowered by the or
dinance to borrow moneys "on the credit and 
security of the tolls thereby authorized to In- 
imposed, and of other moneys which mi-lit 
come into the possession and be at the disposal 
of the said trustees, under and by virtue of the 
ordinance, and not to be paid out of or charge
able agaiusl the general revenue "f this
vince," the debentures did not create a ha 
hility on the part of this province in res|» t 
of either the principal or interest thereof. 
Itcllcuu v. The Queen, vii., 53.

|The Privy Council reversed the judgment 
of the Supreme Court (7 App. Cas. 47-n.|

2. Width of roads—Title to right of way
Middb of roadway — Quebec North 
Turnpike road trustees — Petitory action 
Possession by trusties—User by publie Lx 
propriation—M (Jeo. III. e. II—f lief. • I' 
—IS Viet. c. KtO. s. Jjt tail—The truste- of 
a turnpike road, from Quebec to Sam a-ln- 
Puee, instituted the suit to remove an en
croachment upon the road, alleging : "that in 
June. 1880. or about that time, defendant 
illegally and without any right what-" '-r. 
unjustly took possession of a part - f the 
property Isdonging to plaintiffs, to wit : 
of a part of the road, about 20 fee: hy 
0 feet in dentil, situate in the pan-1, "f 
Clift tenu Richer on the north side • said 
road, opposite a lot of land belonging '" aim 
possessed hy defendant. . . . That defend
ant dug deeply in and under the n 
erected and built on the said piece of land a 
building or cellar, and committed other act* 
and encroachments, which he had no right t*> 
commit, thereby decreasing the legal width of 
the road by at least 5 feet."—The time limited

i for action en démolition having ex pi rail, plain-
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tiffs uskcd to be deduced proprietors iu pos- 
svssioii of said voud uud to tiuve the said 
building or cellar removed in the ordinary 
course of law.—Pleas :—( 1> general issue i2l 
peremptory exception that the part of the said 
road which ran through defendant's laud was 
a portion of said hum ; and lie acquired said 
laud at sheriff's sale; that he was owner of 
the land on each side of the road, which, at the 
Iocin* in *yno, was bounded on the north by a 
ditch and on the south by a fence, and that 
the building of the said cellar iu no way 
encroached upon the road in question.—The 
road was put under control of the trustees by 
Id Viet. c. 235. s. 5. s.-s. 9, in 1853. The 
width of main roads or the King's highways 
was regulated then by 30 Geo. 111. c. Si, s. 2. 
at 30 feet i !■’reindi measure I between 2 
ditches, each 3 feet wide, and of sufficient 
depth to drain off the water, and where the 
said highways were not already 30 feet wide, 
the Urand Voyer. if he thought it necessary 
and practicable, should cause them to Is* 
widened by the person bound to repair the 
same.-- The trust ordinance, 4 Viet. c. 17. s. 3. 
vested the trustees with all powers which were 
vested in (Jrand I oyer» or municipal councils 
by 3d Ueo. 111. c. il, and by ordinance, 4 Viet. 
<■. 4. ss. 37 and 45; 8 Viet. c. 40, ss. 28 and 
3U; 10 & 11 Viet. c. 7, ss. 33 and 311, and 
enacted that the trustees, in the manner which 
they deem lit. might cause the said roads, and 
the bridges thereupon, to Ik* improved and 
widened, repaired and made anew, and might, 
for the purposes aforesaid, or any of them, 
hy themselves, thoir agents and servants, go 
into and enter upon, and take any land or real 
property.—In support of their contention that 
the road should lie 30 feet wide ( French 
measure I the ditches forming part of the road, 
appellants cited 18 Viet. c. loo. s. 41. as to 
tli-1 width <d' highways, and argued that this 
Ait must have been based on the general 
custom which had existed up to that time of 
making all front roads 30 feet wide (French 
measure i.—In 1854 appellants macadamized 
tin- road and made the ditch oil the north side, 
thereby fixing, themselves, the limit of the 
road : and the evidence shewed they placed 
it there because there is on tho north side of 
the road a hill which terminates at the ditch, 
and at the distance of one foot, and one foot 
nine inches from the edge of the ditch, in 
front of tin- cellar, the ground is four feet 
"'•me inches higher than the level of the road, 
therefore it was not possible to pass there, 
or I-- make a ditch to drain the road.—The 
ap|K‘llants made the ditch at the foot of the 
hill, the only place where it was practicable 
to make it: and they thereby left beyond the 
ditch and consequently beyond the road the 
ground they claimed as forming part of the 
rond. The south side of the road was houtid- 
rd by a fence, and lietween the fence and the 
nurtli-i-nst s<de of the ditch there was a 
width of 3(1 feet, and from the edge of the 
north-east side of the ditch to that of the cor
ner of the cellar, there was a width of one 
foot Him- inches; at the north corner the 
"idtli was nine inches less.—The action was 
nminiallied in the Superior Court and the 
tjueen's Pencil reversed the judgment (3 I>or.

''5.i—On appeal the trustees claimed 
tluu : 1st. They had a right to bring the 
a-in-ii : 2ndly. The road in question should lie 
o* feet 3 inches (equal to 3<l feet French 
measure - wide at least; and 3rdly. Respon
dent I- id decreased the legal width of the road 

■v nt least 5 feet, which he was hound to 
restore in the appellants.—Held. per Ritchie, 
t- J.. and Fournier and Henry. ,1J„ that the 
rond was an ancient road which was not of

the width of 30 feet (French measure! when 
the nppcllunts received control of it; that the 
law clearly recognized such roads, and con
templated flint the (jrand l oyer, if he should 
think it necessary and practicable, should 
cause such roads to he widened, and this lie 
hud never done as regards this road; that the 
appellants, in 1854. appear to have taken the 
mad in the state it then was. and never to 
have exercised the power of widening it given 
them by 4 Viet. c. 17. upon paying an in
demnity to the proprietor; and that whether 
or not. tlie road was the legal width the appel
lants Itud no right to any ground beyond what 
formed part of the road, and served as such 
for the use of the public mid for the ditches, 
if any, and therefore could not claim the 
ground beyond the ditch on the north aide of 
the road which could not be, and never was. 
used by tlie public, and never formed part of 
the road— Her Strong and lleury. .1.1.. that 
the property of the road was vested in the 
Crown, and the effect of the statutes was not 
to take the property out of the Crown and 
vest it in the trustees, but to make them cits 
Indians of tlie road and the tolls for tlie 
lienelit of the bondholders and the public. 
The appellants failed to shew cither title or 
possession, and the action therefore failed.— 
Appeal dismissed with costs. ( Gwynne, 
dissenting.l Quebec Xurth Share Turnpike 
Ho ad 'trustees v. \czina, 8th March, 1884; 
Cuss. Dig. (lied.) 758.

QUEEN'S COUNSEL.

Prerogative — Appointment — Precedence
■il Int. re. HO, ,:l (A. ,s.i -Retrospective 

legislation— tireat seal of A ora Scotia—
I let. <•. 5 (U.I — .'iO \ iet. e. 2 (,V.S.|— Appeal 
—Jurisdiction—Prerogative.|-— lly 37 Viet. c. 
20 (N.S.), tin* Lieutenant-Governor was
authorized to appoint Oueon's Counsel for the 
province, and by 37 Viet. c. 21 i.vs.i to 
grant to any mendier of the bar a liaient of 
precedence in the courts of the province. R. 
was appointed on the 27th December, 1872, 
under the créât seal of Canada, a Queen's 
Counsel, and by the uniform practice of the 
court he had precedence over all members of 
the liar not holding patents prior to his own. 
Ry letters liaient, dated 2titli May. 1870, un
der the great seal of the province, several 
members of the bar were appointed Queen’s 
Counsel for Nova Scotia, and pre*edence was 
granted to them, as well as to other Queen’s 
Counsel appointed hy the Governor-General 
after the 1st July, 18117. A list of Queen's 
Counsel to whom precedence had been thus 
given h.v the Lieutenant-Governor. was pub
lished in the Royal Uazcttc, and tlie name of 
It. was included, hut it gave precedence and 
pre-audience before him to several persons, in
eluding appellants, who did not enjoy it lie- 
fore. R. obtained a rule nisi to grunt him 
rank and precedence over all Queen's Coun-* 
sel appointed in and for tlie l'rovittce of Nova 
Scotia since the 2<ith December. 1872. and to 
set aside, so far as they affected K.'s pre
cedence, the letters patent, dated the 2iith 
May. 18741. This rule was made alisolute hy 
the Supreme Court of Nova Scotia which 
held.—1. That the letters liaient of prece
dence, issued by tlie Lieutenant-Governor of 
Nova Scotia, were not issued under the great 
seal of the Province of Nova Scotia; 2. That 
37 Viet. c. 20, 21 ( N.8. •. were not ultra 
vires; 3. That s. 2. c. 21. 37 Viet., was not 
retrospective, and that the letters patent of
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the 2<Uh May 187(1. issued under that Act 
could not affect tin- precedence. A prclimin- 
ar.v object ion was raised to tin- jurisdiction of 
the court to hear the ama-al.—On the argit- 
ment in appeal before the Supreme Court of 
Canada the «piestion of the validity of tin- 
great seal of Nova Scotia was declared to 
have lieen settled by 4H Viet. c. .‘I (It. I and 
40 Viet. e. 2 ( N.S. I and it was Held, 1. That 
the judgment of the court below was one from 
which an ap|ieul would lie to tin- Supreme 
Court of Canada : t Fournier. J., dissenting*. 
2. Her Strong. Fournier and Taschereau. .1.1. 
That 37 Viet. e. 21 (N.S. t. has no retrospec- 
tive effect, and letters patent issued under it 
could not affect the precedence of the Queen's 
Counsel appointed by the Crown. 3. Her 
Henry. Taschereau and <1 wynne, JJ. That
the M N. A. A< t. 1807, has not Invented the 
Législatures of the provinces with any con
trol over the appointment of Queen's Counsel; 
that Her Majesty forms no part of the Pro
vincial Legislatures, as she dis-s of the 
Dominion Parliament, and therefore no pro
vincial Act can affect Her prerogative right 
to appoint Queen's Counsel in Canada direct
ly. or through Her representative, the Hover- 
nor-4 Jettera I. nor vest such prerogative right in 
the Lieutenant-Hoverttors of the provinces; 
and that 37 Viet. cc. 20 A 21 (N.S. » are 
ultra rire* and void. ( See Noth, i 4. Her 
Strong and Fournier, ,1,1. Tims this court 
ought never, except in cases when such adjudi
cation is indispensable to the decision of a 
cause, to pi h ounce upon the constitutional 
power of a Legislature to puss a statute, and 
that there was no necessity in this case to 
express an opinion ii|miu tin- validity of the 
Acts in question. Lenoir v. Ifitehie, iii„ STS.

| Note.—Reversed in Maritime Hank v. He- 
ceirer-tieneral of AYir Itruiimriek (20 Can. S. c. II. 00.-11 and Alta. <it n. of Can. v. . 1 ////.- 
Gen. of Out. <23 Can. S. C. It. 4381.1 

See Constitutional Law, 44, SO.

QUORUM.
1. Appeal — IHngualification of judge — 

Quorum in such cane—ô! I iet. r. .17. *. I 
Practice.J—Where a judge of the Supreme 
Court of Canndn had, before his appointment, 
sat during the hearing of the cause upon the 
iip|a>al in the court below, he is disqualified 
from sitting or taking part in the hearing or 
adjudication of an appeal from the judgment 
rendered therein to the Supreme Court of 
Canada, notwithstanding that lie did not give 
any opinion nor take any part in the adjudi
cation of the court below nor in the trial 
co.trf.- -The opinion of the court was asked 
by His Lordship. Mr. Justice King, as to his 
qualification to sit on the ap|*eal to tin- Su
preme Court of Canada under the altove men
tioned circumstances. His Lordship Sir 
Henry Strong, C.,l., was of opinion that un
der tlie first section of the Act. 32 Viet. c. 
37, Mr. Justice King was disqualified. Four
nier, Taschereau and Sedgewick, JJ.. concur
red. 11 is Ixirdship Mr. Justice King there
upon retired from the bench and the hearing 
of the appeal was proceeded with liefore tin- 
four other judges constituting a quorum un
der the statute cited, tirant v. McLaren, fftli 
May 18114.

2. Territorial court of Yukon Territory— 
Quorum to count it ute court for hearing ap
peal*.]— Semitic, Under the provisions of the 
Yukon Territory Act, t>2 & <13 Viet. <•. 11, 
e. <*, ami s. 42 of c. 50. H. 8. C. tliereby 
made applicable to the Territorial Court of

Yiikm Territory, three judges of that court 
are necessary to constitute a quorum for the 
hearing of appeals from judgments rendered 
upon the trial of causes therein. Itarrett \. 
Le Syndicat Lyonnai* du hlondyke, 24th Au
gust, 1908, xxxiii.. 867.

See Amending Act of 1003.

3. Absent in Court of Appeal bclou•—Ap
pert/ direct to Supreme Court—Sup. Ct. Ai t.itno, I. a.

See Practice of Supreme Court, 184.

QUO WARRANTO.
Appeal — Jurisdiction.] — No appeal li. 

from a judgment on proceedings by guo mi 
ranto to the Supreme Court of Catiu'l 
IVal*h v. Hefferman, xiv., 738.

RAILWAYS.

. Carrying Hoods, 1-7.
. Carrying Passengers, 8 15.
. Condition of Way : Works. &c„ 1(5 23. 
. Customs Duties, 24.
. Fxi-roi-riatioxh. 25-40.
. Farm Crossings, 41-4(1.
. Injuries to Persons, 47-<»7o.
. Injuries to I'hoi-frty. <18-81.
. Lease or Sale of Railway, 82-8(5.
. Municipal Aid; Control of STttttrs. 

&c„ 87 08.
Operation of Railway. 09-131. 
Sursîmes. 132 134.
Taxes. 135-130.
Telegraph Lines. 140.
Traffic Arrangements, 141-144.
Other Matters, 145 1(U5.

1. Carrying Hoods.
1. Hill of lading — Verbal condit n 

Her i* liable freight Agent'* autlioi u 
Xegligcnce.|- The station agent of a * wav 
company in the ordinary course of h'i-uic*» 
agris-d that oil ship|ied should he carnal in 
covered cars and with dispatch.—Tin- ' ill ef 
lading had no such clause, hut stan d that 
such goods should he carried "at owner'- ri-k" 
—In an action for negligent breach //#M. 
a thrilling judgment appealed from (2s I 1 
C. P. 587L that evidence of the comh n hr 
parol was admissible, that it became n ■■•rpT- 
ated with the bill of lading as part "f th*‘ 
contract for carriage; that the agent had 
authority to make the condition with tL-- sbip- 
P*-r; that it was negligence on the part of 
the company to fail to provide fit mid pro
per means of transportation for such |ieri*h 
able gikiils, and that by failure t<- • .«rry in 
covered cars with dispatch the company *** 
estopped from setting up the print*<1 condi
tion as to carriage "at owner’s risk " in or
der to avoid liability, (irund Trunk Ity. ("■ 
v. Fitzgerald, v., 204.
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2. /till of hiding—Sul ire — Condition — 

Carriage by railway — Contract against lia
bility — Segligenee - Live at oik at o truer'» 
rink — Ituiluay Act, 1HUH, .1/ Viet. c. US, ». 
to, s.s. }- 84 1 to#, e. ),f, ». - ).i Viet. e. 9.]
-A dealer in horses hired u car from the com

pany to transport stock over their road, and 
signed » shipping note hy which lie agreed to 
he hound hy the following, among other con
ditions :—“The owner of animals undertakes 
all risks of loss, injury, damage and other 
contingencies, in loading, &c." “ 3. When free 
passes are given to persons in charge of 
animals, it is only on the express condition 
that the railway company are not responsible 
for any negligence, default, or misconduct of 
any kind, on the part of the company or their i 
servants, or of any other person or persons 
whomsoever, causing, or tending to cause the 
death, injury or detention of any person or ! 
persons travelling upon any such free passes,
. . . the person using any such pass takes '
all risks of every kind, no matter how caused," !

The horses were carried over the tlrand | 
Trunk I ta il way in charge of a person em
ployed by the owner, such pel son having a | 
free pass for the trip. Through the negli 
genre of the company's servants a collision or- I 
curred by which the said horses were injured. I 

On appeal from the Court of Apfienl for | 
Ontario ( 10 Ont. App. It. M2). atlirming 
the judgments of the Divisional Court (2 O. I 
It. 11171 in favour of the defendants. Held, 
per ltltchie, C.J., and Fournier and llenry. i 
.1.1.. that as the General Railway Act, 18(18 I 
131 Viet. c. <18, s. 20, s.-s. 4 l, as amended by 
34 Viet. c. 4.'!, s. 3, re-enacted by Consol, lty. j 
Act, 1ST'.» (42 Viet. c. », s. 25, s. ss. 2. 3. 4). 1 
prohibits railway companies from protecting i 
themselves against liability for negligence by ! 
notice, condition or declaration, ami which up- | 
plies to the Grand Trunk Ry. Co., the com- | 
puny could not avail themselves of the above j 
stipulation that they should not he respon
sible for the negligence of themselves or their j 
servants.—V‘ir Strong and Taschereau. .1.1., 
dissenting. That the words " notice, condition 
or declaration," in the said statute content | 
plate a public or general notice, and do not , 
prevent a company from entering into a spe- | 
rial contract to protect itself from liability. J 
Urutid-Trunk lty. Co. v. Vogel; (Irand Trunk \ 
lty. Co. v. Horton, xi., (112.

ICf. — (hand Trunk lty. Co. v. McMillan 
( 1<> Can. S. C. R. 543) ; Ttobcrtson v. (Jrand | 
'hunk lty. Co. (24 Can. S. C. R. till) : Ulen- i 
goil Steamship Co. v. Pilkington (28 Can. S.

It. 14»i ; The (Jucen v. tinnier (30 Can.
8. ('. R. 42).J

Note.—The decision in tlrand Trunk lty. 
C". v. Vogel may be considered as overruled by 
subsequent jurisprudence. See Nos. 3, 5.

3. Hill of lading — Conditionn — Connect
ing Inn » — Carriage beyond termina» — Con
tract /or whole transit—Loss after transit— 
H'areliouut men — Bailment — Notice in im't- 
iny statutory liability — Joint tort feasors 
—I’mHal Ions — Release — Estoppel — It. 
•s\ c. lOU — Pleading — lieu judicata.]— 
Where a railway company undertakes to 
carry goods to a point beyond the terminus 
of its own line its contract is for carriage of 
the goods over the whole transit, and the 
other companies over whose lines they must 
Pass are merely agents of the contracting 
company for such carriage, and in no privity 
of contract with the shipper. Bristol d- Exe
ter lty. Co. v. Collins (7 II. L. Cas. 194)1 

s. c. D.—38

followed.—Such a contract being one which a 
railway company might refuse to enter into, 
s. 104 of the Railway Act ( It. S. (’. c. 10») 
does not prevent it from restricting its lia
bility for negligence as carriers or otherwise 
in respect to the goods to be carried after 
they had left its own line. The decision in
t oy, I v. <;. r. It. Vo. < li Can. s. c U. 012)
does not govern such a contract.—One of the 
conditions in a contract to carry goods to 
1’.. a_ place beyond the terminus of the com 
pany’s line, provided that the company 
" should not be responsible for any loss, mis
delivery, damage or detention that might hap
pen to goods sent by them, if such loss, mis
delivery, damage or detention occurred after 
said goods arrived at the stations or places on 
tin'ir line nearest to the points or places which 
they were consigned to. or beyond their said 
limits." Held, that this condition would not 
relieve the company from liability for loss or 
damage occurring during transit, even if such 
loss occurred beyond the limits of the com 
puny’s own line. Held, per Strong and Tasche
reau. .1.1., that the loss having occurred after 
transit was oyer, and the goods delivered at 
I*.., and the liability of the company ns car
riers having censed, this condition reduced the 
contract to one of mere bailment as soon as 
the goods were delivered, and also exempted 
the company from liability as warehousemen, 
and the goods were from that time in custody 
of the company on whose line I*, was situate, 
as bailees for the shipper. Fournier and 
Gwynne, ,1,1., dissenting. Another condition 
provided that no claim for damage, loss, or 
detention of goods should be allowed unless 
notice in writing, with particulars, was given 
to the station agent at or nearest to the place 
of delivery within 3(1 hours after delivery of 
the goods in respect to which the claim was 
made. Held, per Strong, .1.. that a plea set
ting up non-compliance with this condition 
having been demurred to, and plaint ill" not 
having appealed against a judgment overruling 
the demurrer, the question as to the sufficiency 
in law of the defence was res judicata. Held, 
also, per Strong. .1. (Gwynne. J., contrai 
that part of the consignment having been lost, 
such notice must be given in respect to the 
same within 3» hours after delivery of those 
which arrive safely.—(Juwre, In the present 
state of the law is a release to, or satisfaction 
from, one of several joint tort feasors, a bar 
to an action against the others?—Judgment 
appealed from ( 15 Ont. App. R. 141 reversed.

| (irand Trunk lty. Co. v. McMillan, xvi., 543.
■ [Leave to appeal to the Privy Council was 

refused on the ground that the case did not 
affect considerable value and was not of very 
substantial character, and the judgment did not 
determine a question of great public interest, 
nor of legal importance, (lagnon v. Prince 
(8 App. ('as. 103 ) approved, 17th May, 1889. 
See Cass. Dig. (2 ed.) 741 ; Wheeler, P. C. 
Law, 982.|

4. Carriage of good»—Carriage of connect
ing line»—Contract for—Authority of agent— 
Shipment to order of consignor - Delivery.] 
—E., in British Columbia, being about to pur
chase goods from G. in Ontario, signed, on 
request of the freight agent of the N. P. Ry. 
Co. in B. (’., a letter to (». asking him to ship 
goods vin G. T. Ry. and C. & N. W., t'are N. 
P. Ry. at St. Paul. This letter was forward
ed to the freight agent of the N. P. Ry. Co. 
at Toronto, who sent it to G„ and wrote to 
him, “ 1 enclose you card of advice and if you



m
w

*
 jfffJVtH

SlLt LAW U
BRAftt

1187 RAILWAYS. 1188

will kindly till it up when you make the ship 
meut send it to me. 1 will truce and hurry 
them through and advise you ot delivery to 
consignee." I». shipped I lie goods as suggested 
in tins letter deliverable to his own order in 
H V. II' hi. a thrilling the decision appealed 
from (-1 tint. App. It. 3221. that on arrival 
of the goods al M. 1*111*1, the N. 1’. U.v. Co. 
was hound to accept delivery of them tor car
riage to It. C. and to expedite such carriage ; 
thill they were in the care of said company 
from St Van I to It. C. ; that the freight agent 
at Toronto laid authority so to land the com
pany ; and that the company was liable to (1. 
for ilie xaiue of the goods which were de
livered to E. at British Columbia without an 
order from G. and not paid for. Sort kern 
J,aei/ie It y. Co. v. tirant, xxiv., 540.

,ri. Construction of statute — It ail nu y Act. 
J8KS. s. l .11—Carriage of goods—Contract 
limiting liability \ < ghgenee. | - By the Bail- 
way Act. INNS (51 \ict. c. at |D.]l, s. 24U 
(III, "every person aggrieved by any neglect 
or refusal in the premises shall have an action 
therefor against the company, from which ac
tum the company shall not lie relieved by any 
notice, condition or declaration, if the damage 
arises from any negligence or omission of the 
company or of its servants." Held, a thrilling 
the decision appealed from (-1 Uni. App. K. 
2M41. that this provision does not disable a 
railway company from entering into a special 
contract for the carriage of goods and limiting 
its liability as to amount ot damages to be re 
covered for loss or injury to such goods, aris
ing from negligence. I oycl v. lihand Trunk 
Ity. Co. (11 Van. S. C. B. «12), and Hate v. 
1 anadion 1‘aci/ie It g Co. (15 < hit. App. B. 
388), distinguished. The Grand Trunk By. 
Co. received from B. a horse to be carried over 
its line, and the agent of the company and B. 
signed a contract for such carriage which con
tained this provision : "The company shall 
in no case be responsible for any amount ex 
reeding .$ 11Ni for each and any horse,” «See. 
I hid. a thrilling the decision appealed from, 
that the words " shall in no case be respon
sible " were sufficiently general to cover all 
Vases of loss however caused, and the horse 
having been killed by negligence of servants 
of the company, B. could not recover more 
than IF 100, though the value of the horse 
largely exceeded that amount. Itobcrtson v. 
(hand Trunk Ity. Co., xxiv., till.

Sec No. 8, infra.

«. Carriage of goods — Connecting lines— 
Special contract—Loss by fire in warehouse— 
\egligcncc. |— In an action by S., a merchant 
at Merlin. Out., against the l.nke Erie and 
Detroit Biver Railway Vo., the statement of 
claim alleged that S. had purchased goods 
from parties in Toronto and elsewhere to be 
delivered, some to the (1. T. B. Co., and the 
rest to the C.l'.B. Co. and other companies, by 
the said several companies to lie and the same 
were, transferred to the laike Erie. &e., Vo., 
for carriage to Merlin. That on receipt by 
the Lake Erie Co. of the goods it became their 
duty to carry them safely to Merlin and de
liver them to S. There was also an allegation 
of a contract by the Lake Erie Co. for storage 
of the goods and delivery to S. when requested, 
and a lack of proper care whereby the goods 
were lost. The goods were destroyed by lire 
while stored in a building owned by the Lake 
Erie Vo. at Merlin. Held, reversing the deci
sion appealed from, that as to the goods de
livered to the G. T. B. Co. to be transferred

to the Lake Erie Co. as alleged, if the cause 
of action stated was one arising cr delicto it 
must fail as the evidence shewed that the 
goods were received from the G. T. B. Co. for 
carriage under the terms of a special con true 
contained in the bill of hiding and shipping 
note given by the G. T. B Co. to the con 
signors, and if it was a cause of action fourni 
ed on contract it must also fail as the cot. 
tract under which the goods were received I \ 
the G. T. B. Vo. provided among other thing-, 
that the company would not be liable for i 
loss of goods by fire, that goods stored slum .I 
be at sole risk of the owners, and that the 
provisions should apply to and for the ben. at 
of every carrier. Held, further, that as (<• t! .• 
goods delivered to the companies other tie 
the G. T. Co. to be transferred to the Lake 
Erie Co., the latter company was liable under 
the contract for storage; that the goods wire 
in its possession as warehousemen, ami 1i. ■ 
bills of lading contained no clause, as did tl • 
of the G. T. B. Co., giving subsequent can 
the benefit of their provisions; and that i 
two courts below had held that the loss \x..< 
caused by the negligence of servants of ti. 
Lake Erie Vo., and such linding should mu i..-
interfered with. II• Id, also, that as to v....
carried on a bill of lading by the Lake I-i 
Vo., the company was not liable as there was 
an express provision therein that owmrs 
should incur all risk of loss of goods in cl.. ! _ 
of the company, us warehousemen; and it 
such condition was a reasonable one a- m«* 
company only undertakes to warehouse r- I» 
of necessity and for convenience of shipper-. 
Laky Trie and Detroit Hirer Ity. Co. \

7. Carriage of goods—Special instruct in, - 
Acceptance by consignee — Wan liousi n 
Xcgligcnvi Amendment.] F. Brou., de ers 
in scrap iron at Toronto, for some time pri.r 
to and after 18U7 had sold iron to a li ' - 
Mills Vo. at Sunuyside in Toronto West The 
G. T. B. Co. had no station at tSunnysid.. tlo* 
nearest being at Swansea, a mile further -v-t. 
but the Bolling Mills Vo. had a siding . .paid» 
of holding three or four cars. In 1 v>7 I . 
Bros, instructed the G. T. B. Vo. to dc . • r all 
cars addressed to their order at Swan- i '>r 
Sunuyside to the Bolling Mills Co., ami in 
October. IS'.ill, they had a contract to - " i
tain quantities of different kinds of i n m 
the company and shipped to them at x.iiiuib 
times up to 2nd January, I'.mmi, live eat-, uni 
addressed to the company and the oil ' i- in 
themselves at Sunuyside. On 10th .1 niary 
the company notified F. Bros, that p ■ u"'i- 
shipments had contained iron not suit 
their business and not of the kind contrai mil 
for ami refused to accept more until » t"'" 
arrangement was made, and nhoiy the middl» 
of January they refused to accept pan of tl»; 
five cars and the remainder before the ml "t 
January. On 4th February the car- u,'r'‘ 
placed on a siding to be out of the wax and 
were there frozen in. On 0th February r 
Bros, were notified that the cars wei. tliere 
subject to their orders#and two days 
one of the firm, went to Swansea and met tw 
company's manager. They could not --‘t at 
the cars where they were and F. sirningea 
with the station agent to have them placed on 
the company’s siding and he would have xvnat 
the Company would accept taken to the mill* 
in teams. The cars could not be mow I imt'1 
the end of April when the price of the if'" 
had fallen and F. Bros, would not accept 
them, but after considerable correspondence
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not liable ns a common carrier for the safety 
and security of passengers using such rail
ways. The (Juii'H v. McLeod, viii., 1.

13. Conductor calling “ All aboard ”—Acci
dent to pussengcr boarding train—Contribu- 
torp negtiaenco -Running <>l trains- Tacit li
cense—- Estoppel — Hoarding moving train— 
Itiglit of action.) — Plaintiff, having n first- 
class ticket by the Intercolonial Railway, in 
tended going home by the mixed freight and 
passenger train which, on that day. was un
usually long and. when it stopped at the sta
tion, the forward part of the first-class car 
was opposite tin* platform. It was then about 
ten minutes after the advertised time of de
parture. Plaintiff was on the platform when 
the train came in. but did not then get aboard. 
The conductor (defendant) got off the train 
and went to a hotel for dinner. While he was 
absent the train was, without his knowledge, 
backed down, so that only the second-class car 
remained opposite the platform. The jury 
found that the first-class car did not remain 
at tlie platform long enough to enable plaintiff 
to get on board. The defendant, after dinner, 
came over hastily (being behind time and 
therefore in somewhat of a hurryt. called “all 
aboard,” glanced down the platform, saw no 
person attempting to get on board, crossed the 
train between two box cars to signal the driver 
to start (it being necessary to cross the train 
in order to be seen by the driver, owing to a 
curve iu the track), and almost immediately 
the train started. -The 124th regulation pre 
scribes that conductors must not start the 
train while passengers a1 getting on board, 
and that they should stand at the front end 
of the first passenger car when giving the 
signal to the driver to start, which was not 
done in this instance. Plaintiff and a friend 
were on ilie platform, and when they heard 
“ all aboard.” went towards the cars quickly, 
but plaintiff, who had a paper box in her 
hands, in attempting to get on board, caught 
the hand-rail of the car. slipped owing to the 
motion of the train and was seriously injured. 
The jury found that the call "all aboard " 
was a notice to passengers to get on board. 
Held, atlirming the Supreme Court of New 
Brunswick i in X. H. Rep. 3*<» : If» X. H. Rep. 
886), that although the plaintiff's contract 
was with the Crown, the defendant owed to 
her, as a passenger, a duty to exercise reason
able care, and that there was ample evidence 
of negligence for the jury. Taschereau and 
(iwynne. ,1.1.. dissented. — Htr Ritchie, C.J. 
There was no obligation on the part of the 
passengers to go on board the train until it 
was ready to start or until invited i<> do so 
by the intimation from the conductor "all 
aboard.” It was the duty of the conductor to 
have had his first-class enr up in front of the 
platform. Should circumstances have prevent
ed this, it was his duty to be careful before 
starting his train to see that sufficient time 
and opportunity were afforded passengers to 
board the car in the inconvenient position in 
which it was placed, and the evidence shewed 
that the defendant exercised no care in this 
resjiect.—Her Henry. .1. There was no satis
factory proof of contributory negligence on 
the part of plaintiff. The package she carried 
was a light one, and such as is often carried 
by passengers with the knowledge and sanction 
of railway conductors and managers, and a 
tacit license is therefore > iven to passengers 
to carry such parcels with them into the cars. 
—The plaintiff violated regulations in attempt 
ing to get on the car wliih in motion. But

the defendant could not shelter himself under 
those regulations, for when lie gave the order 
" all aboard ” lie knew, or ought to have 
known, that the first-class car was away from 
the platform, and lie ought to have advanced 
the train and stopped it. so that the plaintiff 
could have entered that car. The conductor 
was estopped from complaining that the plain 
tiff did what, by calling " all aboard," lie in 
vited her to do. After the notification " nil 
aboard ” is given by a conductor, it is his 
duty to wait a reasonable time for passengers 

i to get to their places.—Hcr Taschereau and 
<• wynne. .1.1 , dissenting. Whether the omis 

! sion to stop the first-class car at the platform.
I or the conductor's failure to wait a reasonable 
! time after calling “all aboard ” before giving 
j the starting signal were or were not breach--.

of iIn- defendant's duty, sm li breaches could 
| not be said to have caused the accident if tie 
! plaintiff had not voluntarily attempted to gei 

on the train while it was in motion, which m 
I was not justified in donig. Ilall v. Me Had 
! den. Cuss. Dig. (2 ed.) 723.

14. Train extending be gond platform 1< 
ciilcnt to passenger- font ributorg n< gligrin ' \ 
—L. was the holder of a ticket, and passenger 
on the company's train from Lévis i-- s > 
Marie. Benucc. When the train arrived at Me 

| Marie station the car upon which L had been 
I traielling was some distance from the station 

platform, the train being longer than the pi r 
i form, and L. fearing that the car would H"i 
j be brought up to the station, the lime for -h i 
I fling having nearly elapsed, got out of the -ml 
! of the car. the distance to the ground from 
I tile steps being about two feet and a half, ami 
| in so doing he fell and broke his leg, which li.nl 
I to be amputated. The action was for 

damages, alleging negligence and want of p: 
per .accommodation. The defence was conn 

I Imtory negligence. I'pon the evidence, t 
' Superior Court, the judgment being allmi.i 
: by the Court of Queen's Bench, decided in fa 
j vour of L. and awarded him the lull nnnmiii 
| of damages claimed. On appeal to the Su

preme Court of Canada, lit Id, reversing t In* 
j judgment appealed from, that in the ex >
! of ordinary care, I,, could have safely gained 
i the platform by passing through the car >
I ward, and that the accident was wholly aim 
j billable to his own fault in alighting as I..- did
I and that, therefore, lie could not .........

Fournier. ,!., dissenting. (Jucbee Central Kg. 
i Co. v. Lor tic, xxii., 33<i.
I 15. Injur g to passenger in sleeping Ini lit 

It mining of train—\egligenec.\ — While a a 
sleeping berth at night a passenger lu ll > - : 
that she was riding with her back to lie- en
gine, tried to turn around in the berth n-l. 
the car going round a curve at the time, dir 
was thrown out on to the floor and injured. 
In an action against the railway company fur 
damages it was not shewn that the speed of 
the train was excessive or that there wa- anj 
defect in the roadbed at the place where the 
accident occurred to which it could !"■ attri
buted. Held, reversing the judgment appealed 
from, that the accident could not be attribute! 
to any negligence of the servants of the com 
puny which would make it liable in da map s 
to S. therefor. Canadian Pacific liy. Ca. ' 
Smith, xxxi., 3<I7.

3. Condition of Way; Works, &c.
Iff. Approach—Crossings — Constructional 

road—Level of crossing—Impairing usi fulncu
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of highway—Liubililh by iiwr.l—A railway 
company lias no authority to liuihl its road 
with part of tin* road bed considerably below 
the level of the highway unless upon the ex
press condition that the highway shall be re
stored so us not to impair its usefulness, and 
the company so constructing its road ami any 
other company operating it is liable for in
juries resulting from the dangerous condition 
of the highway to persons lawfully using it.— 
Judgments appealed from (18 Ont. App. It. 
1841 affirmed. Grand Trunk Ity. Vo. v. Nib- 
bald ; Grand Trunk Ity. Vo. v. Tremaine, xx.,

17. (Construction of statute—0/ Vie/, c. UK 
*. ,Hi.i ill.) Hailway frosting* I ‘tick in g rail
way frog*, wing-rails, il-cv -Xegtigcncc. | -The 
proviso of " The Railway Act " (91 Viet. <'. 
29 (h i. s. 292. s.-s. 4. does not apply to the 
fillings referred to in the third sub-section, and 
confers no power upon tin* Railway Vommittis* 
of tlie I’rivy Council to dispense with the lill- 
irg in of the spaces behind and in front of 
railway frogs or crossings and the fixed rails 
and switches during the winter months. Judg 
ment ap|iealed from <24 Ont. App R. 18."$ ) 
reversed. Washington v. Grand Trunk tty. 
Vo., xxvlii., 184.

[ Affirmed by the Privy Council. 24th Febru
ary, 1st til, | |s! IS) A. C. 27.'». |

18. Xcgligmar Grass on siding—Injury 
tn i inploye c. | For a railway company to per
mit grass and weeds to grow on a side truck is 
not such negligence as will make it liable for 
compensation to an employee who is injured in 
coe sequence of such growth while walking on 
ilie side track. Wood \. Canadian Pacific Ity. 
Co., xxx., 110.

10. Special leave to appeal — Matter in 
controversy — Special reasons against judg
ment in court below—Hail nays—Overhead 
bridge - Headway - Car <-/ foreign com- 
puny—Used on railway."—HI Vic/, c. HI), 
s. HJ,l ill.)—'I'runsfers from connecting lines.J

I n a dinning a judgment for *900 damages, 
the Court of Appeal for Ontario (1 Ont. L. 
K. 108), held that “ when a car of a foreign 
railway company forms part of a train of a 
Canadian railway company, it is * used * by 
the latter company within the meaning of s. 
10- of the Railway Act. 91 Viet. c. 20 ( 1>. ), 
m> hs to make the company liable in damages 
for the death of a brakemnn caused by the 
car being so high as not to leave the pre

bed headway between it and an overhead 
bridge.” On special application for leave to 
appeal from this judgment, it was urged that 
the car had lieen taken over from an Amcri- 
' iii line to which the Act limiting the height 
of cars in the Dominion could not apply, that 
the company was by statute obliged to accept 
and haul the car. that in hauling the car the 
company could not, at most, be subject to any 
other than the penalty prescribed by statute, 
and that, in any case deceased was insured 
ng.itiis.( accidents in the company’s association 
mid his representatives could claim no more 
than *200 for which he was insured. The 
application was refused, ( Present : Tnselie- 
rea,i. <i Wynne, Sedge wick, King and (Jirouard.

1,11 the ground that a sufficient primé 
/«ne case for granting special leave for an ap
peal had not been made out. Grand Trunk 

ro. v. Atchison, 0th March, 1901.

20. Government railway — Injury to pas
senger- Itottiii ties—Public service.

Sec No. 100, infra.

21. Itrokcn rail — Climatic influences — 
halt at defect.

See No. 10, ante.

22. Derailment of train Defective bridge 
- Ih fcetivc snow plough Xcgliycnce.

Sec No. 49, infra.

29. Sparks from engine—Hubbish on rail
way In rm—lhimuge by fin Findings of jury

l.riih nee - Concurrent findings of courts ap
pealed from.

See Nkgliukkce, 217.

4. Custom s Duties.
24. Customs duties—Exemptions from duty 

- Street rails for use on railways Appliea 
lion to stru t railways.] The exemption from 
duty in Mi & Til Viet. c. 99, item 179, of "steel 
rails weighing not less than 29 pounds per 
lineal yard, for use on railway tracks," does 
not apply to rails to be used for street rail
ways which are subject to duty as " rails for 
railways and tramways of any form ” under 
item 88. Strong, C.J.. and King. .1.. dissent
ing. Judgment appealed from (4 Kx. ('. R. 
202) affirmed. Toronto Ity. Vo. v. The, (Jueen,

I On appeal to Privy Council this decision 
was reversed (l 1890J A. C. 531 ).|

5. Kxi'ltOVItlATIOiNS.
29. Expropriation of land— Abandonment of 

notice— Enforcing award Tossission- It. S. 
c. e. lO'.l. x. 88, N.-xx. Hi. .11 I let. C. 9, S. 
IK\—Ter (1 wynne and Patterson, J.I.. an aban
donment of a notice to lake lands for railway 
purposes, under R. S. C. c. 199, s. 8. s.-s. 29, 
must take place while the notice is still a no
tice, and before the intention has been ex
ercised by taking the lands.—The proper 
mode of enforcing an award of compensa
tion, made under the Railway Act, is by un 
order from the judge.—Quatre, Whether the 
Act R. S. C. c. 109. s. 8, s.-s! 91, permits posses
sion to be given before the price is fixed and 
paid of any land, except land on which some 
work of construction is to be at once proceeded 
with. Canadian Pacific Ity. Co. v. Little 
Seminary of Ste. 'Thérèse, xvi., 909.

29. Expropriation of land — Damages—ft. 
S. V. c. dll, s. .1, s.-s. (c)—Farm crossings— 
It. S. V. c. .IS, s. 16.\—Where land is taken 
by a railway company for use of gravel, the 
owner is entitled to compensation only as for 
farm land, where there is no market for the 
gravel.- The compensation for damages sus 
tained by reason of anything done under and 
by authority of R. S. C. c. 99. s. 9, s.-s. (e), 
or any other Act respecting public works or 
government railways, includes damages result
ing to the land from the Operaton as well as 
from the construction of the railway.—The 
right to have a farm crossing over one of the 
government railways is not a statutory right, 
and in awarding damages full compensation 

* for the future as well as for the past for thç
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want of n farm crossing should Im» granted.— 
Per (• wynne, J., dissenting, the owner had the 
option of demanding, and the government laid 
n like option of giving, a crossing in lieu of 
compensation, and on tin* whole case, full 
compensation had been awarded by the court 
below. Judgment appealed from (2 Ex. V. It.
11, reversed, and see 52 Viet. c. .'18, s. It). 
\czina v. The Queen, xvii., 1.

27. Expropriation — (Jovcrnment railway— 
Met 'era nee of land - - I'urm crossings - Com- 
prnxation.|—When land expropriated for gov 
eminent railway purposes severed a farm the 
owner, although not at the time entitled to a 
farm crossing apart from contract, was en
titled to full compensation covering the fu
ture as well as the past for the depreciation 
of his land by want of such a crossing. 
(JWynne. J , dissented on the ground that the 
owner was entitled to a crossing as a matter 
of law. Judgment apiienled from (2 Ex. C. 
It. 18, reversed, mid see 52 Viet. c. .'{H, s. J. 1 
(iuay v. The Quen, xvii., 30.

28. Deviation from line locahd — Exten
sion—Completion of railiray—Expropriation 
of land — Description in map or plan filed— 
)2 \ a t. e. !>. | A railway company built its 
line to the termini mentioned in the charter 
and then wished to extend it less than a mile 
in the same direction. The time limited for 
the completion of the road had not expired. 
Inn the company had terminated the repre
sentation on the hoard of directors which, by 
statute, was to continue during construction 
ami had claimed and obtained from the city 
exemption from taxation on the ground of 
completion of the road. To effect the desired 
extension it was sought to expropriate «lands 
which were not marked or referred to on the 
map or plan tiled under the statute. Held. 
affirming the judgment appealed from (11 O. 
It. 320. 5K2 >. that the statutory provisions 
that land required for a railway shall be in
dicated on a map or plan filed in the De
partment of Railways before it can lie expro 
printed applies ns well to a deviation from 
the original line as to the line itself, and the 
company, having failed to shew any statutory 
authority therefor, could not take the said 
land against the owner’s consent. Held, also, 
that the proposed extension was not a devia
tion within the meaning of the statute. 12 
Viet. o. !», s. 8. s.-s. 11 ( D.)—Per Ritchie. 
C.J., Strong. Fournier and Taschereau. JJ.. 
that the road authorized was completed as 
shewn by the acts of the company, and upon 
siu'li compensation the compulsory power to 
expropriate ceased.—Per tiwynne, J., that the 
time limited by the charter for the comple
tion of the road not having expired the com 
pony could still tile a map or plan shewing 
the lands in question, and acquire the land 
under 42 Viet. c. II, s. 7, s.-s. 111. Kingston 
<1- Pembroke Ity. Co. v. Murphy, xvii., 582.

211. Expropriation—It. 8. Q., art. Sltii, xx.
12, Hi, 11. /N, 2) — Award — Arbitrators — 
./urixilietion—Lands injuriously affected — JjS 
d H Viet. c. 43 ( Que. I—Appeal—Amount in 
controversy. |—On an expropriation respond
ent, naming his arbitrator, declared lie only 
apiiointed him to watch over the arbitrator of 
the company, but the company recognized him 
officially and subsequently an award of 1F1.- 
1171.2."» damages and costs for land expropri
ated was made under art. 51(14. R. S. Q. The 
demand for expropriation as formulated in 
the notice to arbitrate was for the width of

the track, but the award granted damages for 
three feet outside of the fences on each side 
as being valueless. In an action by the com
pany to set aside the award. Held, affirming 
the judgment appealed from (following 15 (j. 
L. R. 300), that the appointment of respond
ent's arbitrator was valid under the statute 
and hound hoth parties, and that in award 
ing damages for land Injuriously affected on 
each side of the track the arbitrators had not 
exceeded their jurisdiction.—Strong and Tas
chereau, JJ., doubted if the matter in contro
versy was within the appellate jurisdiction, 
but assuming, without deciding, that it could 
Is* maintained, concurred in the judgment, dis 
missing the up|ieul on the merits. Quebec, 
Montmorency «(• Charlevoix Ity. Co. v. Ma
thieu, xix., 42(1.

30. Appeal — Jurisdiction — 5.J <(• /»•» I iet. 
e. 2Ô, x. 2 Prohibition - Expropriation of 
lands — Arbitration — Ihath of arbitrator 
pending award il Viet. C. i9, SS. IHi. /•»' 
Lapse of lime for making award—Statut• 
construction of- Art. 12 C. V. | —The provi 
sinus of the second section of tlie statute. 51 
& 55 Viet. c. 25, giving the Supreme Court • 
Canada jurisdiction to hear appeals in mat 
ters of prohibition, apply to such appeals from 
the Province of Quebec as well as to nil other 
parts of Canada.—In relation to the expi" 
print ion of lands for railway purposes, s< i.V.
and 157 of “ The Railway Act” (51 Viet < 
211, 11. I. provide as follows 150. A ma 
jority of the arbitrators at the first meeting 
after their appointment, or the sole arbitrator, 
shall fix a day on or before which the award 
shall lie made; and, if the same is not made 
on or before such day. or some other day 1 ■ 
which the time for making it has been pro 
longed, either by consent of the parties or h> 
resolution of the arbitrators, then the sum of 
fared by the company as aforesaid, shall '•• 
the coni|iensation to lie paid by the emnpain

157. If the sole arbitrator appointed l»> ! 
judge, or any other arbitrator appointed l>v 
the two arbitrators, dies before the award I - 
been made, or is qualified, or refuses or t 
to act within a reasonable time, then in i 1 
case of the sole arbitrator, the judge, up ■ 
(lie application of either party, and upon l 
ing satisfied by affidavit or otherwise of >mh 
death, disqualification, refusal or failure, i 
appoint another arbitrator in the place of 
such sole arbitrator ; and in the case of > 
arbitrator appointed by one of the pan —, 
the company and party respectively may • a h 
appoint an arbitrator in the place of it- m 
his arbitrator so deceased or not acting : md 
in the case of the third arbitrator appoint’d 
by the two arbitrators, the provisions <•! 

j 151 shall apply; but no re-commeneement 
repetition of the previous proceedings -hall 
he required in any case.”—Section 151 mm 
vides for the appointment of a third nrbi 
trator either by the two arbitrators or a 
judge. Held, that the provisions of the luth 
section apply to a case where the arbitrator 
appointed by the proprietor died befor die 
award had been made and four days prier to 
the date fixed for making the same : th in 
such a case the proprietor was entitled t he 
allowed a reasonable time for the appoint
ment of another arbitrator to fill the van ivy 
thus caused and to have the arbitration pro
ceedings continued although the time so liv’d 
had expired without any award having been 
made or the time for the making thereof hav
ing been prolonged. Shannon v. Montreal 
Park and Island Ity. Co., xxviil.. 374.
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31. Eminent domain — Expropriation of 
landh — Arbitration — Evidence — finding* 
of fact — fluty of appellate court—51 Viet.

-ill (/>.)] —On mi arbitration in a matter 
<>f iiio expropriation of land under the pro
visions of "Tlie Railway Act” the majority 
of I lie arbitrators appeared to have made their 
vont pu tat ion of the amount of the indemnity 
awarded to the owner of the land by taking 
an average of the different estimates made on 
behalf of both parties uncording to the evi
dence before them. Hi Id. reversing the deci
sion appealed from and restoring the judg
ment of the Superior Court ( Taschereau and 
(lirouard, .1.1.. dissentingl. that the award 
was properly set aside on the ap|ieal to the 
Superior Court, as the arbitrators appeared 
to have proceeded upon a wrong principle in 
I lie estimation of the indemnity thereby award 
cd (fraud Trunk lty. Co. v. Coupai, xxviii., 
531.

Followed in /'airman v. City of Montreal 
H!1 Can. S. ('. 1C. 2101. See lvxi'ltoVKIATlON 
or Lax dm, 12.

32. Expropriation of land -Tenant* in com
mon — l’ropi irtaire* par indivin—Construc
tion of agreement—Misdescription- Elan* and 
hook* of reference—Condition—Indemnity— 
Itiyistru Ian* -Estoppel It. S. (J. art*. 5 Hid, 
ii/n/ Art. lôlUt V. In matters of expro
pria lion where the railway company has mm 
plied with the directions and conditions of 
arts. 51113 and 5104, 1C. S. Q., as to deposit 
of plans and hooks of reference, notice and 
settlement of indemnUy with the owners, or 
with at least one-third of the owners par in
divis, of lands taken for railway purposes, the 
title to the lands passes forthwith to the com
plin.\ for the whole of the property by mere 
operation of the statute, even without the con 
sent of the other owners par indivis, and 
without the necessity of formal conveyance by 
deed or compliance with the formalities pro 
s<filled by the Civil Code as to registration of 
real rights.—The provisions of the Civil Code 
respecting the registration of real rights have 
in- application to proceedings in matters of ex
propriation of lands for railway purposes un
der the provisions of the Revised Statutes of 
tjuchec. Vending expropriation proceedings 
begun against lands held in common, (par i.i-

1 lor the purposes of appellant's railway, 
the following instrument was signed and de 
liveml to the company by six out of nine of 
the owners par indivis, viz. : "Re it known 
by these presents that we the legatees V. of 
the Parish of Reauport, County of Quebec, 
do promise and agree that as soon as the Q.. 
M ami C. lty. is located through our land in 
tlie parishes of Notre-Dame des Anges. Reati- 
pott and L'Ange Gardien, and in consideration 
1,1 11 - being so located, we will sell, bargain 
mid transfer to the Q.. M. and C. lty. Co., 
for i he sum of one dollar, such part of our 
"tihl himl as may lie required for the construe 
tion and maintenance of the said railway, and 
exempt the said company from all damages to 
the rest of the said property and that, pend-
ll'K ".... . ecu tion of the deeds, we will iiermit
the const ruction of the said railway to he pro
ceeded with over our said land, without hind 
•ranee .,f any kind, provided that the said rail- 
"n.v is located to our satisfaction. As wit
ness our hands at Quebec this 11th day of 
June. 1NS0.” Afterwards the line of the rail
way was altered and more than one year 
elapsed without the deposit of an amended 
Plan and hook of reference to shew the devin 
turn from the line as originally located. The

| company, however, took possession of the land 
and constructed the railway across it and. in 

i August, 18811, the same persons who had 
' signed the above instrument granted an ah- 
I solute deed of the lauds to the company for a 
| consideration of live dollars, acknowledged to 

have been paid, reciting therein that the said 
hums had “ been selected and set apart by the 
said railway company for the emls and pur
poses of its railway and being already in the 
possession of the said railway company since 
the 11th of June, ISSU, in virtue of a certain 
promise of sale sou* siiny privé by tin* said 
vendors in favour of the said company." 
Neither of the instruments were registered. (1. 
purchased the New Waterford Cove property 
in 18811 and, after registering his deed, exe
cuted by ad the owners par induis, brought 
a petitory action to recover that part of the 
property taken by the railway company, al 
lvging that the instruments mentioned const i- 
ltiled a uoiiatton of the lands and did not come 
within the operation of arts. 5Kill and 5It 14 
R. 8. Q. Held, that the terms of s.-s. 10 of 
arc. ."iliil, R. S. Q., were sufficiently wide to 
include and apply to donations; that the in
strument in question was not properly a do 
nation, hut a valid agreement or uecord within 
the provisions of said tenth sub-sect ion, under 
onerous conditions id' indemnity which ap
peared to have been satisfied by the company; 
that, as the agreement stipulated no time 
within which the new plan should lie filed and 
the location appeared io have been made to 
the satisfaction of the required proportion of 
the owners, it was sufficient for the company 
to lile the amended plan and hook of reference 
al any time thereafter and that, as the in
demnity agreed upon by *ix out of nine of 
the owners par indu is had been satisfied, by 
changing the location of the railway line as 
desired, the requirements of art. 5Hi4 IL S. 
Q., had been tolly complied with and the 
plaintiff's action could not, under the cir- 
ciunstulives, he maintained. Quebec, Mont
morency and CliarleCuix lip. Co, v. (fibsone; 
(jihsouc v. (Jin Ine, Montmorency and Vltarlc- 
voix Eii. Co., xxix., .'i in.

I 33. Construction of Un il inly Act - Tram
way for transportation of material—Expro
priation -it l li t. e. dll, s. //; l It. I t l-.div,
\ II. c. m (U.) J—The place where materials 
are found referred to in the one hundred and 
fortieth section of “ The Railway Act " means 
the spot where the stone, gravel, earth, sand 

I or water required for the construction or 
! maintenance of railways are naturally situ- 
I a ted and not any other place to which they 
| may have been subsequently transported.—f‘er 

Taschereau and tiirouard, J.l. The provi
sions ol" thi‘ one hundred and fourteenth sec
tion of "The Railway Act " confer upon rail 
way companies a servitude consisting merely 
in the right of passage and do not confer any 
right to expropriate lands required for laying 
the tracks of a tramway for the transporta
tion of materials to lie used for the purposes of 
construction. Quebec End ye Co. v. Hoy, xxxii.

34. Expropriation — Arbitration —Estima
tion of award - Hefusal of easts.] — Under 
special circumstances, it was held, affirming 
tlie decision of the Court of Appeal for On
tario, (iwynne. ,L, dissenting, that neither 
party was entitled to costs Ontario tt Que
bec lty. Vo. v. Thillirick, xii., 288.

tScv Ahmthationb, 28.
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35. Expropriation — Description of land— 

objection to award—49 *t 44 l *ct. c. 43. s. 9 
(Vue.)J—Where no uncertainty exists as to 
the description of the property, tlie judgment 
of the Court of Queen’s 1 tench reversing the 
Mu|>erior Court judgment was set aside. Bcu ti
de t v. A or tli Shore My. Vo., xv., 44.

Sec Arbitrations, 42.

30. Obstruction of riparian rights—Award 
for lands taken — Compensation (itr beach 
privileges—-IV isdescription in a ward—ï'orf.J— 
Adequate descriptions of the expropriated 
lands are sufficient. — Compensation may be 
exacted by a riparian owner for the loss of 
egress and access to a navigable river. Itigou- 
attc v. Aurth Shore My. Co., xvii., 303.

Sec Expropriation of Lands, 21.

37. Expropriation — Estimating damages— 
Prospective capabilities of property—Value to 
owner—Unity of possession — Advantage ac
cruing to paper town — Mailway terminus — 
Set off.I — Value to the owner and the effect of 
severing the unity of real estate are pnqier 
grounds to consider in estimating compensa
tion.—The advantages of a station terminus 
and probable town site may be set off on an 
expropriation for railway purposes. Paint v. 
The Queen, xviii., 718.

See Expropriation of Lands, 22.

38. Disqualification of arbitrator—44 I ici. 
c. 4J (V«c.)

Sec Ariutrations, 1».

311. Valuation of lands—Town plot—Assess
ment of damages—Ctossings.

See Expropriation of Lands, 1.

40. 44 Viet. c. /, s. IS—Powers of Canadian 
Pacifie My. Co to take and use foreshore - }!) 
I ici. c. 3d ( U. C.) — City of I aneouver ■— 
Might to extend streets to deep water Cross
ing of railway Jus publicum — Implied ex
tinction by statute— Injunction.

See Municipal Corporation, 110.

0. Farm Grossi nos.

41. Farm crossing—Parol agreement—Mc- 
Iinner on statutory provisions Estoppel—14
<(• 15 Viet. e. 51, s. 19—Substitution of “at" 
for “and"—C. S. c. till. s. Id—Construction 
of statute. | -The company for the purposes 
of their railway took lands of C., made a 
verbal agreement with <’.. through their agent, 
for purchase at .$tit»2, and also agreed to make 
5 farm crossings on C.'s farm, 3 level and 2 
under crossings; that one of such under 
crossings should be of sufficient height and 
width to admit of the passage through it, from 
one part of the farm to the other, of loads 
of grain and hay and reaping and mowing ma 
chines; and that such crossings should be 
kept and maintained by the company for all 
time for use of C.. his heirs and assigns. C. 
wished the agreement to Is* reduced to writ
ing. and particularly requested the agent to 
reduce to writing and sign that part of it 
relative to the farm crossings, but he was as
sured that the law would compel the coin 
pan y to build and maintain such crossings 
without an agreement in writing. C. having 
received advice to the same effect from a 
lawyer whom he consulted in the matter, the 
land was sold to the company without a writ

ten agreement and the purchase money paid. 
The farm crossings agreed upon were furnish
ed and maintained for a number of years un 
til the company determined to till up the por 
tion of their road on which were the under 
crossings used by C., who thereupon brought a 
suit against the company for damages for the 
injury sustained by such proceeding and for 
an injunction. Held, reversing the judgment 
upiiealed from (11 Out. App. It. 287), Ititcnie. 
C.J., dissenting, that the evidence shewed that 
plaintiff relied upon the law to secure for him 
the crossings to which he considered himself 
entitled, and not upon any contract with the 
company, and be could not, therefore, compel 
the Company to provide an under crossing 
through the solid embankment formed by tie- 
Idling up of the road, the cost of which would 
be altogether disproportionate to his own esti
mate of its value and of the value of the farm. 
•—Held, also, that the company were bound to 
provide such farm crossings as might be ticc-s 
sary lor the beneficial enjoyment by C. of his 
farm, the nature, location, and number of said 
crossings to be determined on a reference to 
tlie master of the court below.—The subsiitu 
tion of the word "at,’’ in G. S. G. c. (Hi far 
the word ‘'and" in 14 jit 15 Viet. e. 51. s. 
13, is the mere correction of an error and was 
made to render more apparent the meaning "f 
the latter section, the construction of which 
it does not alter nor affect. Itrown v. Toron
to it Aipissing My. Co. (2Ü U. G. C. I1. 2"'i' 
overruled. Canada Southern My. Co. v. CIoum. 
xiii., 13V.

Sec Nos. 42, 43, infra.

42. Farm crossing—Under crossing \gr>>- 
ment for cattle pass — Trestle bridge - em
bankment,] — An agreement was red 
to writing, in negotiating for lands i.ilv-ii 
for railway purposes, which had a danse 
to the effect that the owner of lands 
taken could remove for his own use 
all buildings on the right of way, and in Un
even t of construction on the same lot <u a 
trestle bridge of sufficient height to allow the 
passage of cattle that the company would con
struct their fellies to each side thereof, -o a< 
not to impede the passage thereunder. //-/</, 
reversing the judgment appealed from t II (hit. 
App. It. 30(1), Ritchie, C.J., dissenting, a a 
uniter tiie agreement the only obligation uu 
the Company was to maintain a cattle ]• - 
long as the trestle bridge was in exisi 
did not prevent the discontinuance of rbe 
trestle and substitution of a solid embankment 
therefor without providing a pass under the 

' embankment. (Cunudu Southern My. Co. v 
Clouse (13 Gun. 8. G. It. 13V t referre. to.'

. Canada Southern My. Co. v. Erwin, xiii., 102.
Sec No. 41, ante.

43. Farm crossings — Servitude Vt< 
â4ü-ô44 G. C.—Might of way—(I ram I Trunk 
Mailwag of Canada—Interpretation of >'ututt 
—•“ The Mailwag Act " of Canada, v HU— 
It! Viet. c. .17. n. J—IH Viet. c. 31. 11
<1 15 Viet. c. 51—41 Viet. c. 9, s. /-. '; 
Constitutional laic—Jurisdiction of /'/ 'incml 
Legislature^—An owner whose lands adjoin 
a railway subject to “ The Railway A 1 ” of 
Canada, upon one side only, is not e 
have a crossing over such railway under the 
provisions of that Act, ami the special rt« 
lutes in respect of the Grand Trunk Railway 
of Canada do not impose any greater liability 
in respect to crossings than "Tim Railway 
Ad " of Canada. Miülund My. Co. v. tirikm
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(| 18051 2 Ch. 827) and Canada Southern Ry. | 
Co. v. Cloute (13 Cun. 8. C. It. 130) [No. 41 
ante,] referred to.—The Provincial Legisla 
turcs in Canada have no jurisdiction to make 
regulations in respect to crossings or the struc
tural condition of the roadbed of railways sub
ject to the provisions of ** The Railway Act ” 
of Canada. Canadian Pacific Ry. Co. v. 
Corporation of Notre-Dame de Honsecours 
(l 1800J A. C. 307) followed. Grand Trunk 
Ry. Co. v. T her rien, xxx., 4 85.

44. Farm crossings—Filling in at trestle— 
Fascinent — Right of way - liter—Prescrip
tion.]- A railway passed over N. Vj lots 32. 
33 and 34. respectively. 8th concession, North 
Dumfries, having a trestle bridge over a ravine 
on 34, near the boundary of 33. <i., owner of 
33 (except the part owned by the railway com
pany) for a number of years used the passage 
under the trestle to reach a lane on 8. '/j 34 
over which he could pass, his predecessor in 
title (who owned all these lotsi, having used 
the same route for the purpose. The company 
having tilled up the ravine, <!. applied for in 
junction to have it re-opened. Reid, revers
ing the judgment appealed from (27 Out. App. 
H. 114 i that such user could never ripen into 
a title by prescription of the right of way nor 
entitle (». to a farm crossing on lot 34. Can
adian Pacific Ry. Co. v. Guthrie, xxxi., 155.

45. Railway eulverts- Fencing—Negligence 
--Cattle on highway—51 Viet. c. 29, «. 79.}— 
5.1 l ief. c. 2.S, t. 2.|—A railway company is 
under no obligation to erect or maintain a 
fence on each side of a culvert across a water
course and where cattle went through the cul
vert into a held and thence to the highway 
and straying on to the railway track were 
killed, the company was not liable to their 
owner. Taschereau, ,1.. dissenting. Grand 
Trunk Ry. Co. v. James, xxxi., 420.

4(1. Riparian rights — .Lcoeu to river—Ob
struction of way.

See No. 08, infra.

7. iNJi MKii to Persons.

47. Notivc at crossing — Negligence—Run
ning trains through town—Contributory negli- 
genre- Insurance on life of deceased—Reduc
tion of damages.]—In an action for causing 
the death of plaintiff's husband by negligence, 
it was proved that the accident occurred while 
the train was passing through the Town of 
St rat limy ; that it was going at a rate of 
over 30 miles an hour : and that no bell 
was rung nor whistle sounded until a few 
seconds before the accident. Held, affirming 
the judgment appealed from (13 Ont. App. 
It- 174). that the company was liable in 
damages.—For the defence it was shewn that 
deceased was driving slowly across the track 
with his head down and that he did not at 
tempt to look out for the train until shouted 
to h\ some persons who saw it approaching, 
when he whipped up his horses and endea
voured to drive across the track and was 
killed. Against this there was evidence that 
“•ere was a curve in the road which would 
1,ri‘Vl‘iit the train being seen, and also that the 
buildings at the station would interrupt the 
view. The jury found that there was no con
tributory negligence. Held, per Ritchie, C.J., 
uiul Fournier and Henry, ,1,1., that the finding 
of the jury should not be disturbed. Strong,

Taschereau and Gwynne, ,IJ., contra. — The 
life of deceased was insured, and the judge de
ducted the insurance from the damages as 
sessed. The Divisional Court overruled this, 
and directed the verdict to stand for the full 
amount found by the jury. This was af 
firmed by the Court «if Appeal. Held, that 
the judgment appealed from 113 Out. App. It. 
1«4). in this respect should he affirmed. Grand 
Trunk Ry. Co. v. ltevkett, xvi., 713.

11 leave to npiieul to Privy Council was re
fused. In Grand 'Trunk Ry. Co. v. Jennings 
(13 App. Cas. 800), this case was discussed 
and approved. J

48. Negligence—Itroki n rad -Ffeet of cli
mate—Latent defects—Aria. 105.1, I til 5 C. c.l 
—Where the breaking of a rail is sliewu to 
be due to the severity of the climate and the 
suddenly great variation of the degrees of tem
perature, and not to any want of care or skill 
upon the part of tin* railway company in tin
seled ion, testing, laying and use of such rail, 
the company is not liable in «lamages to a 
passenger injured by the derailment of a train 
through the breaking of such rail. Fournier, 
.1., dissenting, on the ground that as the uevi 
dent was caused by a latent defect in the rail 
in tisi-, which was known or ought to have 
been known to the company, the company were 
responsible. Judgment appealed from (M. L. 
It. 3 tj. It. 3211 reversed. Canadian Pacific 
Ry. Co. v. Chalifouw, xxii., 721.

41). Defective snow plough and bridge—l)c- 
railment of train—Contributory negligence— 
Finding* nl jury Failuri hi answer guettions 
—New trial.] A locomotive «-ngineer in the 
company's employ was killed through the de 
railing of a snow-plough and couse«|Uenl break
ing of a bridge. The jury found that the d«-- 
railing was the proximate cause of the acci 
dent ; that deci-ased was not guilty of contri
butory negligence ; that the snow-plough and 
bridge were defective and that the train crew 
was insufficient. They answered, “ We do not 
know ” to the questions, as to whose negli- 
geuce caused the accident; whether or not tile- 
defects were known to defendant before or at 
the time of accident, or could have been dis 
covered by careful inspection ; whether de
fendant was aware of insufficiency of the 
crew ; whether different construction of the 
bridge would have seeuml the safety of tin- 
train ; whetlu-r «leçonsed knew the train was 
off the track before it reached the bridge, and 
if by n-asonuble can- of the diseased or crew, 
tin- accident could have been prevented. The 
court below were «-qually divided as to neces
sity for a new trial. The trial judge instruct
ed that tin- proximate cause was what caused 
the accident and not that without which it 
would not have hapjieiied. The court below 
were also divi<l«‘d in opinion on this point. 
The Supreme Court of Canada ordereil the 
new trial and affirmed the holdings of the 
judgment np|»cali-d from (27 N. 8. Rep. 4U8). 
in other respects. Pudsey v. Dominion At
lantic Ry. Co., xxv., tail.

50. Regular depot—Traffic facilitiea—Rail
way crossings—Negligence-—W alking on line 
of railway- Trespass—Invitation—License — 
51 l ict. e. 29, ss. 2}9, 2ÛV, 27J (7J.) |—A pas
senger aboard a railway train stormbound, at 
a place «•ailed Lucan Crossing, on the Grand 
Trunk Railway, left the train and attempted 
to walk through the storm to his home a tew 
miles distant. Whilst proceeding along the 
line of the railway, in the direction of an ad-
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jm-enr public liighwny. lie wan struck by a 
locomotive engine and killed. There was no 
depot or agent maintained by the company at 
Lucan (’rossing. but a room in a small build
ing there was need »s a waiting room, pu- 
senger tickets were sold and fares «'barged to 
ami front this point, and. for a number of 
years, travellers had been allowed to make use 
of the permanent way in order to reach the 
nearest highways, there being no other passage 
way provided.— In an action by bis adminis
trators for damages: — Held. reversing the 
judgment appealed from (24 Ont. App. It. 
0721, Taschereau ami King. .1.1.. dissenting, 
that imtwithstamliiig the long user of the per
manent way in passing to and from the high 
ways by passengers taking and leaving the 
company's trains, the deceased could not, un
der the circumstances, be said to have been 
there by the invitation or license of the com
pany at the time he was killed, and that the 
action would not lie. Grand Trunk /»*//. Co. 
v. Anderson, xxviii., 541.

51. Government rail ira y» — Injury to em
ployee—l.ord Campbell'h Act—.1 rt. lüôtl C. U. 
—Exoneration from liability—It. S. V. c. 8S, 
a. 5tt.\—Art. 1050 C. emboilies the action 
previously given by a statute of the Province 
of Canada re-enacting Lord Campbell’s Act. 
Hobin$on v. Canadian Pacific Hty. <'«. ( 11802] 
A. C. 4SI) distinguished.—A workman may so 
contract with bis employer as to exonerate the 
latter from liability for negligence, and such 
renunciation would be an answer to an action 
under Lord Campbell's Act. Griffiths v. Earl 
Dudley (!) Q. It. It. 557 followed.*—In s. 50 
of tin* Government Railways Act ( It. S. C. 
c. 581 providing that " Her Majesty shall not 
be relieved from liability by any notice, con
dition or declaration in the event of any dam
age arising from any negligence, omission or 
default of any officer, employee or servant of 
the minister, the words " notice, condition or 
declaration " do not include a contract or 
agreement by which an employee has re 
nouncod his right to claim damages from the 
Crown for injury from negligence of his fel
low-servants. Grand Trunk Hy. Co. v. Voyel 
(11 Can. S. C. It. 012 > disapproved. An em
ployee on the Intercolonial Railway became a 
member of the Intercolonial Railway Relief 
Assurance Association, to the funds of which 
the Government contributed annually #0,000. 
In consequence of such contribution a rule of 
the association provided that the members re 
nounced all claims against the Crown arising 
from injury or death in the course of their em
ployment. The employee having been killed 
in discharge of bis duty by negligence of a 
fellow servant ; Held, reversing the judgment 
of the Exchequer Court (0 Can. Ex. C. R. 
270), that the rule of the association was an 
answer to an action by his widow under art. 
1050 C. C. to recover compensation for bis 
death.*—The doctrine of common employment 
does not prevail in the Province of Quebec. 
The Queen v. E il ion (24 Cun. 8. C. R. 482) 
followed. The Queen v. Grenier, xxx., 42.

52. Operation of passenger trains — Negli
gence—Injury to passengeis in sleeping berth.] 
—While in a sleeping berth at night a passen

Eer believing that she was riding with her 
uck to the engine, tried to turn around in the 
berth and, the car going round a curve at the 

time, she was thrown out on to the tioor and 
injured. In an action against the railway

* See foot note to col. 0(17, ante.

company for damages it was not shewn that 
the speed of the train was excessive or that 
there was any defect in the roadbed at the 
place where the accident occurred to which it 
could be attributed. Held, reversing the judg
ment appealed from, that the accident could 
not be attributed to any negligence of the ser
vants of the company which would make it 
liable in damages to 8. therefor. Canadian 
Pacific Uy. Co. v. Smith, xxxi., 887.

55. Public work—Negligence of Crown ser
rant—Hit «(• .>/ l ief. c. Hi 1 — The Crown is 
liable for negligence of its servants in the ope 
ration of a Government railway. The Queen 
v. Martin, xx.. 240.

See Negligence, 20(1.

54. Defective Air-brakes — Level crossing-- 
Vis major—Operation of railway.

See No. 00, infra.

55. Government railway—Injury to passen. 
ger—Condition of roadbed.

See No. 100, infra.

50. Operation of railway—Hinging bill and 
whistling at level crossing—Injury to person 
using highway.

See No. 101, infra.

57. Train approaching siding — Hells ami 
whistles—Horses taking fright—Negligence.

Sec No. 104, infra.

58. Hunning trains — Hinging bell — Em 
ploycc injured in station yard — Workmen's 
Compensation Act—Contributory négligence.

See No. 105, infra.

50. Publie planked wag —- Invitation- I in 
prudence—Negligence—Hunning of trains.

See No. 10(1, infra.

00. Hunning of trains — Injury to persons 
and vehicle on highway—Hinging bell, Ac - 
horse taking fright.

Sec No. 107, infru.

01. Perry landing — Insufficient lighting of 
wharf—Want of due care—Gates left optn.

See Negligence, 85.

(12. Carriage of pussenyers — Broken rail - 
Lu tent defect.

Sec No. 10, ante.

(15. Packing of frogs, wing-rails, dc.- Per
sonal injuries—Negligence.

See No. 17, ante.

04. Injury to employee—Negligence of con
ductor—Authority—Unsatisfactory findings of 
jury—Interference on appeal.

See Negligence, 212.

05. Injury to employee—Grass on siding— 
Negligence.

See No. 18, ante.

00. Shunting cars—Injury to person using 
level crossi n g— Wa rt i ing—Negl igcnce.

See No. 112, infra.
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UUa. Defective ways—Look on switch—At- 
sessment of dama yen.

Nee No. 113, infra.

U7. Operation of railway — Defective ma
chinery—Contributory negligence — Di*ob< di
me v of order g—Dunning rules.

Sec No. Ill), infra.

07fl. Overhead bridge—Headway — Foreign 
car transferred—Liability of Canadian com
pany— Injury to brukesman standing on top of 
car higher than permitted by regulationh.

Dee No. 10, ante.

076. Heavily loaded train — Running up
grade—Sparks from engine—Scgligenee.

Dee No. 00. infra.

8. INJI'KIKS TO PROPEBTY.
08. Riparian rights — Xuvigahle river—Ac

er**—06*frwc/iwM—Damages — AJ <t Jjfj Viet, 
c. j.l (Our.)—Action.I—A riparian owner cun 
recover damages from a railway company for 
injury and diminution of value to his pro
perty by reason of obstruction of access be
tween it and a navigable river and where the 
company has not complied with the provisions 
of -til & 44 Viet. e. 43, s. 7. s.-ss. 3-â (Que. I, 
the owner has a remedy by action. The judg 
nient appealed from (4 Dor. (J. It. 258; 12 Q. 
!.. It. 2U5) was reversed. Pion v. X art It 
Shore Ry. Co., xiv., 077.

I This judgment was athrmed on further ap
peal (14 App. ('as. 012) by the Privy Coun
cil. |

•ill. Running of trains—Xcgligcncc—Sparks 
from locomotive—R. D. O', c. Î09, ». 27—.>/ 
lief. c. 29, a. 287 — Limitation of actions— 
"Damage. \ — Running a train too heavily 
laden on an up-grade, when there was a strong 
wind, caused an unusual quantity of sparks 
to cHcn|ie from the locomotive, whereby the 
respondents’ barn, situated in close proximity 
to the railway track, was set on fire and de 
strove»!. Held, affirming tin- judgment npiieal- 
ed from (M. L. it. 5 Q. H. 122; 34 L. C. Jur. 
551, that there was sufficient evidence of negli- 
gciice to make the company liable for the dam- 
itR»* caused by the fire.—Her Gxvynne, ,1. The 
"damage " referred to in It. 8. C. c. 109, s. 
1*7. and 51 Viet. e. 29, s. 287. is “ damage ” 
done by the railway itself, and not by reason 
of the default or neglect of the company run 
uing the railway, or of a company having run- 
mag powers over it, and therefore the pre- 
wriptiou of six months referred to in said sec
tions is not available in un action like the 
present. Xorth Shore Ry. Co. v. Me Willie, xvii., :,ll.

••». Leased lines — Damage to lands—Con- 
”o( works—Liability of lessee—Evidence. \ 
—Action on the case against the Grand Trunk 
Jty. t 'i. for depriving plaintiff of access from 
ms property to the street by building an em
bankment. Defendants claimed the work was 
«lone by the P. & C. Lake Ry. Co. who were 
tlip parties, if any, liable. The Grand Trunk 
,J-r'' had acquired the use ot the P. & C. 
i.nkc Ity, Co.’g line and its president and offi
cers owned most of the latter company’s stock ; 
jhe construction was paid for by Grand Trunk 
‘‘l- l°-. the engineer in charge of the work

got his instructions from and the roadmnster 
and foreman were in the employ of the Grand 
Trunk Ity. Co. Held, affirming the juugment 
appealed from, that the evidence established 
the liability of the defendants, (iraml Trunk 
Ry. Co. v. Fitzgerald, xix., 359.

71. Construction of railway—Authority to 
use streets—Auisanee—Damuges—III Viet. c. 
loti; dll I ict. e. 2. ». 2 t D. i— Eight of action.J 
—By 19 Viet. c. Uni, the North Shore Ry. Co. 
was authorized to construct a railway to con- 

i uvet Quebec and Montreal, with the restric 
! lion that the railway was not to Ik* brought 
! within the limits of the city without the per

mission expressed by a by-law.—In July, 1872. 
i the city council, by resolution, had given the 
! company liberty to choose olio of the streets 
I to the north of St. Francis street in exchange 

for St. Joseph street, which hail been at one 
time chosen for that purpose. In 1874 the 
city council were informed by the company 
that the line of railway had been located in 
Prince Kdward street, and the company asked 
the council to take the necessary steps to 
legalize the line, but the corporation did not 

: take any further action in the matter. In 
1875, the company being unable to carry on 

, its enterprise, the railway was transferred to 
the Province of Quebec, and the transfer rati
fied by 39 Viet. c. 2 ( D. i, the name id" the 
railway being changed. The Legislature au
thorized the construction of the road to deep 
water in the port of Quebec ; declared that 
the railway should be a public work and 
should be made in such places and in such 

i nutiii or as the Lieutenant-Governor in-Council 
should determine and appoint as Is-st adapted 
to the general Interest of the province. After 
the passing of this Act the Provincial Govern 
meut caused the road to be completed, and it 
crossed part of the City of Quebec from its 
western boundary by passing through Prince 
Kdward street along its entire length. The 
road was completed in 1879. In 1878. I,., 
owner of houses on Prince Kdward street, sued 
the city for damages on account of the con
struction and working of the railway. Held, 
affirming the judgment apiiealcd from, that he 
had no right of action against the corporation 
for damages suffered by the construction and 
working of the railway in question. If the 
corporation gave the authorization required by 

1 19 Viet. c. Dm*, s. 3, there was a complete 
justification of the acts complained of. The 
imposing of terms was discretionary with the 
corporation. But the corporation never acted 
on the demand to legalize, and never author
ized. the building of the railway through 
Prince Kdward street. If the corporation 
could have prevented the Government from 
constructing the railway in the streets of the 

j city, in the face of the provisions of 39 Viet, 
c. 2, L. could also have prevented it. His re 
course, if any, was not against the corpora
tion but against the Provincial Government, 
the owners of the railway. Lefebvre v. City 
of (Quebec, Cass. Dig. (2 ed.) 179.

' 72. Construction of railway — Prescription
—Commencement—Continuing damage—Torti
ous act—Liability for art of contractor.] — 
The prescription of a right of action for injurv 
to property, through the construction of a rail
way, runs from the time the wrongful act was 
committed, notwithstanding the injury re
mains as a continuing cause of damage from 
year to year, when the damage results exclu
sively from that act and could have been fore
seen and Claimed for at the time.—A company
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building a railway is not liable for injury to 
property caused by tbe wrongful act of their 
contractor in borrowing earth for embunk- 
meiits from a place, and in a manner not uu 
thorized by the contract. Kerr v. Atlantic 
und North-West Ry. Co., xxv., 11)7.

73. Defective machinery—Negligence-Sparks 
from engine or “ liot-box "—Damages by fire— 
Evidence—Murd< n of proof—V. C. art. 1053 
—Durations of fact.I— In an action against a 
railway company for damages for loss of pro- 
perty by tire alleged to have been occasioned 
by sparks from a defective engine or hot-box 
of a passing train, in which the court up|>euled 
from held that there was not sufficient proof 
that the lire occurred through the fault or 
negligence of the company and it was not 
shewn that such finding was clearly wrong or 
erroneous, the Supreme Court would not in
terfere with the linding. Judgment appealed 
from (Q. It. !) S. C. 311) I allirmed. Scnisac 
V. Central 1 crmont Ry. Co., xxvi., 041.

| Followed in Grand Trank l(y. Co. v. If a in
i'ill e (31) Cun. S. C. It. 3011, No. 74, infra.

74. Negligence—Findings of jury—Evidence 
- Concurrent findings of courts appealed

from.J—In an action against a railway com
pany for damages in consequence of plaintiffs' 
property being destroyed by lire alleged to 
be caused by sparks from an engine of tin- 
company the jury found, though there was no 
direct evidence of how the lire* occurred, that 
the company negligently permitted an necumu 
lation of grass or rubbish on their road oppo
site plaintiff's’ property which, in case of emis
sion of sparks or c-iuders, would be dangerous; 
that the lire originated from or by reason of 
a spark or cinder from an engine ; and that 
the lire was communicated by tlu- spark or 
cinder falling on the company’s premises and 
spreading to plaintiffs’ property. A verdict 
against the company was sustained. Held, af 
tinning the judgment appealed from (25 Ont. 
App. It. 242), and following Sénésac v. Cen
tral Vermont Uy. Co. ( 2ti Can. S. C. It. 5411 ; 
(leorye Matthews Co. v. Mouchard (28 Can. 8. 
C. It. 580) ; that the jury having found that 
the accumulation of rubbish along the- railway 
property caused the damages, of which there 
was some evidence, and the linding having been 
affirmed by the trial court and Court of Ap
peal. it should not be disturbed by a second 
appellate court. Urand Trunk Uy. Co. v. 
Haiti ville, xxlx., 201.

See NKCii.lciK.NCK. 121, and No. 73, ante.

75. Running of trains—Sparks from engine 
—Fire communicated from company’s pre
mises — Uj Oeo. III. c. 7tf, s. fit! (Imp.) — 
Durations lor /ury.J—Action against the com
pany for negligence causing destruction of re
spondent’s buildings by lire from one of their 
locomotives. The freight shed of the company 
was first ignited by the sparks and the fire 
extended to respondent’s premises. The fol 
lowing questions were submitted and answers 
given by the jury :—“ (J. Was tin* fire occa
sioned by sparks from the locomotive? A. Yes. 
Q. If so. was it caused by any want of cure on 
tbe part of the company or its servants, which, 
under the circumstances, ought to have been 
exercised ? A. Yes. Q. If so, state in what 
respect you think greater care ought to have 
been exercised? A. As it was a special train 
and on Sunday, when employees were not on 
duty, there should have been un extra hand on

duty. Q. Was the smoke stack furnished 
with as good apparatus for arresting spark 
as was consistent with the efficient working 
of the engine? If you think the apparatus 
was defective, was it by reason of its not be
ing of the best kind, or because it was out of 
order? A. Out of order."—Verdict for plain
tiff for $800 was unanimously sustained by the 
Queen’s Bench Division. Meld, affirming i In- 
judgment upiM-aled from, Henry, J„ dissenting, 
1. That the questions were proper questions to 
put to the jury and that tln-re was sufficient 
evidence of negligence on the part of the app. 
hint’s servant to sustain the finding. 2. If a 
railway company are guilty of default in the 
discharge of the duty of running their locomo
tives in a proper and reasonable manner. 11y 
are responsible for all damage which is i hi- 
natural consequence of such default, whether 
such damage is occasioned by fire escaping 
from the engine coming directly in com.-i, t 
with and consuming the property of third per- 
sons, or is caused by the burning property of 
the railway company, ignited by lire esca| mg 
from the engine, coining directly in contact 
therewith. 3. The statute 14 Geo. III. c. 78, 
s. 8ti, which is an extension of tl Anne c. :;i. 
ss. tl & 7. is in force in the Province of Un 
tario as part o( the law of England introduced 
by the Constitutional Act. 31 Geo. 111. < ;:|, 
but has no application to protect a party from
legal liability as a consequence of neglige.... .
Canada Southern Uy. Co. v. Phelps, xiv., 132.

70. Government railway — .}./ Vic/. <. s - 
Damage from overflow of water — Mound urn 
ditches. | — Held, affirming the judgment ap
pealed from (2 Ex. C. It. 300), that under -V 
Viet. c. 8, confirming the agreement of sale t" 
the Crown of the Uivière du Loup branch of 
the Grand Trunk ltailway, the Crown . .moot 
be held liable for damages caused from iin* 
accumulation of surface water to land crossed 
by the railway since 1871), unless it is cau-d 
by acts or omissions of the Crown’s servants, 
and as the damages in the present case appear, 
by the evidence relied oil, to have been caused 
through the non-maintenance of the boundary 
ditches of claimant's farm, which the Crowu 
is under no obligation to repair or keep <>pm. 
the appellant’s claim of damages must be dis
missed. Morin v. The Queen, xx., 515.

”7. Sparks from loeomotive engine Ihjec- 
tivi construction—Destruction of timber.

Sec No. 103, infra.

78. Negligence in atiproacliing crossing— 
Dinging he'll, etc. — Injury to persons and 
vehicle—llorse taking fright.

See No. 107, infra.

71). Farkdalc subways — Jlisfeasaw; — jti 
Vi</. c. 4-i (Ont.)-^i Viet. c. 24 (It. La
bility for injury to property.

See Tout, 2.

80. Public work—Construction of tiesth ■- 
Interference with private property hi*r) 
caused by the works—Damages peculiar to df 
property in question — Com pensât en- Lai 
tient domain.

Sec Public Wobk, 4.

81. Location of permanent way—Fencing- I 
Laying out boundaries—Construct> < of I"*
—Estoppel by conduct—Words of limitation-' j 
Reyistry laws—Notice of prior title Uiponn f
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right»—Possession — .1 equisitivc po»»c»»ion— 
Truant by suffrance—Emphyteutic lea»c—Do- 
muine direct—Domaine utile—Eight of action 
—Adding partie».

See No. 153, infra.

0. Lease or Sale of Railway.

8'J. Agreement for pure base — Hire of roll
ing »tock—Arbitration—Consent reference— 
appeal.]—B., a contractor for building the E. 
iV il. by., nnil. practically. ovm-i- thereof, ne
gotiated with the solicitor of the C. 8. Ry. 
for the sale to the latter of the E. & II. Ry. 
when built. While negotiations were pending 
B. went to California, and the agents who 
1'ioked after the affairs of the E. & 11. Ry. in 
bis absence applied to the manager of the C. 
S. Ry. for some rolling stock to assist in con 
«traction. The manager of the C. S. Ry was 
willing to supply tin- rolling stock on execu
tion of the agreement for sale of the road 
which was communicated to B., who wrote a 
letter to the manager in which the following 
passage occurred : "If from any cause our 
plan of handing over the road to your company 
should necessarily fail, you may equally de
pend on being paid full rates for the use of 
engine and cars and any other assistance or 
advantage you may have given Mr. Farquier 
(the agent).”—The negotiations for the pur
chase of IVs railway by the C. S. Ry. having 
fallen through, an action was brought by the 
company against It. and the E. & II. Ry Co., 
for ilie hire of the rolling stock which was re
sisted by It. on two grounds, one that the roll
ing slock was supplied in pursuance of the 
negotiations for sale, which had fallen through 
by no fault of B. and the other, that if plain
tiffs had any right of action it was only 
against the E. & II. Ry. Co., and not against 
him. lty consent the matter was referred to 
arbitration of a County Court Judge, with 
provision in the submission that proceedings 
should be same as on reference by order of 
court, and that there should he a right of ap
peal from the award as under R. S. (>. ( 18771 
v. ÔO, s. 180.—The arbitrator gave an award 
in favour of plaintiff; thé Queen's Bench Di
visional Court held that there was no appeal 
from the award on the merits, and as it was 
regular on its face refused to disturb it ; the 
• ' "Hi of Appeal held that there waa on appeal 
on the merits but upheld the award. The Su- 
pniiic Court of Canada Held, affirming the 
r,"iii of Appeal, that the arbitrator was just! 
Red in awarding the amount to the plaintiff, 
ami that B., as well as the company, was liable 
therefor. It tel-ford v. Canada Southern Itu. 
t v., xiv., 743.

Nl. Lease of railway—Damage to land»— 
Control of work»—Liability of le»»ce.

See No. 70, ante.

M Lease of railway—Transfer of corporate 
riyltt*—foreign eorporation.

Sec No. 141, infra.

85- Railway embankment—Trespass—.Vim- 
anec—Continuing damages—Eight of action.

See Damages, 70.
y'- Location of permanent tray — Fenring
Laying out boundaries-Construction of deed 

y L'toppel by conduct—Words of limitation— 
It eg 1st r y laws—Sot ice of prior title—Eiparian

right»—Possession — Acquisitive possession— 
Tenant by suffrunce—Emphyteutic lease—Do
maine direct—Domaine utile—Eight of action 
—Adding parties.

See No. 153, infra.

10. Municipal Aid; Control of Streets, Ac.

87. Municipal aid—Subscription for shares 
—Breach of agreement — Special damages - 
Arts, lot;.’,, uno, 107.1. 1077, ls',u. Is’,I c. V.] 
—A municipal corporation agreed to take 
shares in n railway company, by way of aiding 
the enterprise, to l»e paid for by an issue of 
delientures, and subsequently without any 
valid cause or reason, refused to issue 
said debentures. In an action solely for dam
ages for their neglect to issue said debentures. 
Held, affirming the judgment appealed from 
(M. L. R. 1 <j. B. 40). Ritchie, C.J.. and 
(1 Wynne, .1., dissenting, that the corporation 
was liable under arts. 1005, 1073, 1840 and 
1841 C. C\. for damages for breach of the 
covenant apart from any liability in respect of 
the delientures themselves. County of Ottawa 
v. Montreal, Ottawa and II 'estera En. Co., 
xiv., 1113.

88. By-law — Conditions of bonus aid - 
Municipal debentures ■— Euture conditions— 
Municipal Code, art. HS2. I—A debenture be
ing a negotiable instrument, a railway com
pany that has complied with all the conditions 
precedent stated in the by-law to the issuing 
and delivery of delientures granted by a muni 
dpality is entitled to the debentures, free from 
any declaration on their face of conditions 
mentioned in ihe by-law to In- performed in 
future, such as the future keeping up of the 
road, Ac. Judgment appealed from (M. L. R. 
- Q. B. RIO) affirmed. Fournier, J.. dissent
ing. I’arisli of St. Ccsaire v. McFurlane, xiv.,

SB. Municipal uid—Bonus by-law—Condi
tions of prior agreiment—“ All necessary ac
commodation ”—Speei/ie p<r forma net Dam
ages for non-performance— Eegistration of by
law—l ici. e. J], s. JS 1 Ont. I ]ii I iet. r. 
52 (Ont.)—Municipal Act. I— By an agree
ment between the E. A II. Ry. Co . the Town 
of Chatham agreed to pass a bonus by-law in 
aid of construction on specified conditions. 
The by-law as passed and approved by the 
ratepayers did not contain all the conditions 
of the agreement. In an action to com 
pel delivery of debentures, defendant pleaded 
non-performance of conditions of agreement as 
justification for withholding the debentures 
and by way of counterclaim prayed specific 
performance of these conditions. Held, per 
Ritchie, C.J., and Strong. Fournier and 
Henry, JJ. (Taschereau and Gwynne, J.Î., 
contra i. that the title to the debentures did 
not depend upon prior jierformnncp of condi
tions in the agreement not included in the by
law, hut upon performance of those in the by
law alone, and the latter having been complied 
with the debentures should issue. Per Four 
nier, that the debentures should nevertheless 
he withheld until the damages for non-per
formance of the conditions in the agreement 
were paid or secured. Per Ritchie. C.J., and 
Strong and Henry. JJ. ( Fournier. J., conlru), 
that specific performance was not an appro
priate remedy in such a ease and the defend 
ants could only claim damages for non-per
formance. Per Ritchie, C.J., and Strong and
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Fournier, JJ., that the claim of defendants 
for damages could be disponed of in this ac
tion under the counterclaim and there should 
be a reference to assess the same. Per Henry, 
J., that the evidence did not justify a reference 
and the counterclaim should lie dismissed with 
a reservation of the defendant’s rights.—One 
of the conditions in the agreement to lie per 
formed by the Company was “to construct at 
or near the corner of Colbourne and William 
streets (in Toronto I, a freight and passenger 
station with all necessary accommodation, con
nected by switches, sidings or otherwise with 
said road’’ upon the council of the town pass
ing a by-law granting a necessary right of 
way. Held, that such condition was not com 
plied with by the erection of a station build
ing not used, nor intended to be used, and for 
which proper officers, such as station master, 
ticket agent. &«-.. were not appointed. Strong, 
J., dissenting. Per Strong, .1., that tlie condi
tion only culled for the construction of a build 
ing with the required accommodation and con
nections and «lid not amount to a covenant to 
run the trains to each Station or to make any 
other use of it. Held, also, that the worils 
“all necessary accommodation” in the condi
tion, required that grounds and yards sufficient 
for freight and passenger traffic, in case the 
station should Ik* us«'d, should In* provided.— 
The Act incorporating the railway company 
contained provisions respettiug bonuses grant- 
«•d to ii by municipalities not found in the 
Municipal Act. Held, that such special Act 
was nut restrictive of the Municipal Act and 
it was «inly necessary that the provisions of the 
latter should be followed to pass a valid by
law granting such a bonus. Held, also, that 
all «lefects of form in the by-law were cured 
by 44 Viet. c. 24. s. 28. providing for r«-gis- 
t rat ion of by-laws and requiring an appllca 
tion to quash to be made within three months 
after such r«‘gistratioii. Judgment appealed 
from (14 Out. App. It. 32) affirmed. Hick- 
ford v. Town of Chatham, xvi., 235.

90. Aid in construction—Municipal bonus— 
Condition in bond—Repayment on company 
ccasiny to be indtjicndent—Breach.]—1'The 
County of II., in 1S«4? gave to the H. & X. 
W. lty. Co. a bonus of #llô,lKX) to be used in 
the construction of their railway, and the 
company executed a bond, one of the condi
tions of which was that the bonus should be 
re-paid ‘ in the event of the company, during 
the perio«l «if twenty-one years, «-easing to lie 
an indf|K>n«lent company.” In 1888 the II. & 
N. W. lty. Co. bedime merged in the (1 T. 
It. ami. as was held on the facts proved by 
the trial judge and the Divisional Court, 
«•«•ast'il to b«‘ an indepeiulent line. Held, affirm
ing the decision nppenli'd from (19 Ont. App. 
It. 252), that there lutd been a breach of the 
above comlitioti and the county was cntitle«l 
to recover from tin* <1. T. It. Co. the whole 
amount of the bonus as unliquiilati'd damages 
under sai«l bond. Urand Trunk Ky. Co. v. 
County of IIniton, Cass. Dig. (2 ed.) 91.

91. Honus by-laic—Validating Art — Rem
edy "t low—Mandamus-]—lty 18 VIct. «-. 33, 
the (i. J. lty. Co. amalgamated with the <1. T. 
lty. Co., but. not having been built within the 
specified time, its chart «>r expired. In May. 
1870, an Act to revive the charter gave it a 
slightly different name, ami maile some 
changes, and a by-law to aid the company by 
a bonus introiluced in the County Council of 
Peterborough was mid twice only, and. al
though it was declaml that the ratepayers 
should vote on the by-law on 16th November,

it was on the 23rd November that they voted 
to grunt u bonus, construction to be coin 
iueuced before 1st May, 1872. At the time of 
the xotitig there was no power iu the munici
pality to grant a bonus. Uu 15th February. 
1871, 34 Viet. c. 48 (U.) was passed declaring 
the by law us valid as if it laid been read , 
third time, and passed after the Act, and an 
other Act, e. 3U, was passed giving pow«>r to 
municipalities to aid railways by grantn^ 
bonuses, and in 1874, 37 Viet. c. 43 (t>. ) v.is 
passed, nun-nding and consolidating the .V 
relating to the company. In 1871 the ■<• 
pany notified the council to s«-nd the «l«>h« n- 
tuivs to the trusUs-s who had been appoinivij 
under 31 Viet. c. 48 (O.) In 1872 the coun
cil served formal notice, repudiating lialm > 
under the by-law. Work commenced in 1872, 
and time lor completion was extended b.\ ;:i 
' i«-t. «-. 71 (O.l No interest or sinking fund 
hud be«-u collected by the county, and n<> •!•• 
inn ml was made for the debentures until isT'.f, 
\x !ii-ii the company applied for mandamus for 
the issu«‘ and delivery of them to the trust 
Held, iillirining the judgment upiieuleil from, 
that the effect of 34 Viet. «-. 48 (O.), a pan 
front any effect it might have of rei-ogni/iag 
the existence of the railway company, xvus n„i 
to •«-gauze tin- by-law, but merely to inuki- it 
us valid as if it laid been mid a third i :n, •. 
and as if the municipality had had poxver to 
gixe tin1 bonus, and, there being other «li i.ii» 
in the by-laxv not cured by the statute, tin ap
pellants could not recover the bonus. /'.r 
Gwynne, J., (Fournier and Taschereau, .1.1.. 
concurring) : As tin» umlcrtuking by the • .»r- 
poration in by-law is in the nature of a .u 
tract entered into with the company for tin- 
delivery to it of dcbi'iiturcH upon cumin ion* 
stated, the only way, in Ontario, in xvhirb «!••- 
livery to trustees on bchulf of tla* ciunpany 
can lie enforc«‘d, before it shall Imwi- ai ipu'.l 
a right to the actual ri'ceipt ami bcm-tit by 
fulfilment of the <-o ml it ions, is by an .< timi 
under the statutes in force then regulating 
pr«n-ee«linga in actions, and not by summary 
process by motion for mandamus.—Per lb r,.‘. 
J. : If uppellnnts had made out a right m a 
bill for jH-rformance of a contract ratiii.d by
the legislature, they would not have the right 
to ask for the present writ of nuindiiuius. iSw 
45 V. (’. (j. H. 302; 6 Out. App. Ii AÜM 
Urand Junction Ry. Co. v. County of Peter
borough, viii, 76.

92. Hy-laiv in aid of right of irai/ ttunr- 
a nice of cost of expropriation--P» u <* uf 
council—-14 it- -i'i Vicf. c. s. 2 (0"« 1

See Municipal Cobpokation, lu5.
93. Honus — Submission of by-lair l‘r>

mature vote—Error in copy—-Hi In'. « /'■
I Oaf. I — tint, Mini. Act. ss. 220, 2.11 •/««/«- 
cial functions of council.

Sec Municipal Corporation, uni.

94. Municipal aid — Warden dc fartn — 
Signing of debentures — Condition pi uniat 
—Admission by co-dcfcndant—Onus ••/ proof

—44 dr )•» Viet. c. 2, s. lit (Ouc. I
See Municipal Corporation, 83.

95. Municipal corporation—By lair IM-
nay aid- Subscription for share. />-/»"• 
turcs—Division of county—Erection ••/ 
separate municipalities—,Vt Viet. ■>" iV"' 
Assessment—Sales of shores at discount-m 
tion on reddition décomptes—Trust- ■ lkbt»r 
and creditor. 1

Sec Municipal Corporation. 62.
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SMI. Bonus by-law — Exemption from m«nt- 
cipal rat ta—School taxe*.

Municipal Corporations, 10.
07. Municipal regulation» — Operation of 

tramway—Use of atrcct» — Crossing*—Bow- [ 
era — By-law or rcaolution—Construction of ; 
statute.

See Tramway, 6.
OS. Crossing highway—Control of street*— 1 

Compensation to municipality.
See No. 152, infra.

11. Operation of Railway.

00. Negligence — Failure to stop at cross
ing—I left cl ire air-brake*—C. S. C. c. I till. **. 
I 'l*. /}•?—Vis major.]—At a point whore the 
(!. T. Ry. crosses the G. W. Ry. On a level 
crossing, a Grainl Trunk train, on which plain
tiff was conductor, before crossing, was 
brought to a stivd. The signal-man in charge, 
an employee of the G. XV. Ry Co., dropped 
the semaphore, and thus authorized the Grand 
Trunk train to promu!, which it did. While 
crossing the tracks appellant's train, which 
had not been stopped, owing to defective air
brakes. ran into the Grand Trunk train and 
injured plaintiff. It was shewn that these 
air brakes were the best known appliances for 
■totrolng trains, and that they had been test
ed during the day, but that they were not ap
plied at a sufficient distance from the cross
ing to enable the train to be stopped by the 
hand brakes, in case of the air-brakes giving 
way. Held, affirming the judgment appealed 
from (2 Ont. App. R. 04.1, that the appel
lants were guilty of negligence in not apply
ing the air-brakes at a sufficient distance from 
the crossing to enable the train to lie stopped 
b.v hand brakes in Case of the air-brakes giv
ing way. That there was no contributory ne
gligence on the part of the plaintiff as lie had 
brought his train to a full stop, and only pro 
ceded to cross appellant's track when author
ized to do so by the officer in charge of the 
semaphore, who was a servant of the Great 
Western Railway Company, Great Western 
Ry. Co. v. Brown, Hi.. 150.

I Compare Canadian Pacific Ity. Co. v. Roy 
(11IMI2J A. C. 2201.j

1<HI. Negligence — Tort — Petition of right 
■—Government railway—Non-feasance—,\li»- 
feasanct Public servants — Carrier*—•* The 
king can do no wrong.”]—In 18811, a passen
ger i ravelling on the 1*. E. 1. railway, owned 
by the I lorn in ion of Canada, and operated 
under the management of the Minister of Rail
ways and Canals, sustained injuries through 
nn accident to the train. — The Exchequer 
1 "U'< found that the railway was in a most 
unsafe state from the rottenness of the ties, 
that the safety of life had been recklessly 
jeopardized by running trains over it with 
passengers, and that there had been a breach 
of contract to carry the suppliant safely and 
«■curdy upon his transportation ticket, and 
awarded damages for the injuries sustained.— 
Itu'l. reversing the judgment of the Exclie- 
<iucr Court of Canada appealed from (8 
tan. S. C. It. 2), Fournier and Henry, J.T., 
dissenting, that the establishment of Gov
ern treat railways in Canada, of which the 
«mister of Railways and Canals has the man 
offraient, direction and control, under statu

tory provisions, for the benefit and advantage 
of the public, is a branch of the public ser
vice created by statute for public convenience, 
and not to Is- treated as a private and mer
cantile s|HH*ulation, and that a petition of 
right does not lie against the Crown lor in 
juries resulting from the non-feasance or mis
feasance, wrongs, negligences or omissions of 
duty of the subordinate officers or agents em
ployed on such railways ; that the Crown is 
not liable as a common carrier for the safety 
and security of passengers using such rail 
ways. The Queen v. McLeod. viii., 1.

See Crown, 47-ÔÔ and lull-122.
101. Level crossing—Negligence — Bell — 

Whistle- Accident Irani horse taking fright— 
C. S. C. c. 6tl. *. JV'i — Finding of jury — 
Evidence.]—Held, affirming the judgment ap
pealed from (8 Ont. App. R. 4S21. that C. 
S. C., c. 03, s. 104. must Ik* construed as 
enuring to the benefit of persons using high
ways crossed by a railway on the level for in
juries to the |M>rsnn or property from neglect 
of the railway company’s servants in charge 
of a train to ring a hell or sound a whistle, 
as they are directed to do by the statute, 
whether or not such Injuries arise from 
actual collision or, as in this case, by a 
horse near the crossing taking fright at the 
appearance or noise of the train.- The jury, 
in answer to the question, “ If the plaintiffs 
had known that the train was coming would 
they have stopped their horse further from the

| railway than they did?" said " Yes.” Held,
i though the question was indefinite, the an

swers to the questions as a whole, viewed in 
connection with the judge's charge and the 
evidence, warranted the verdict. (Hand Trunk 
Ry. Co. v. Rosenberger, ix.. 311.

I Followed in Grand Trunk Ry. Co. v. Sib- 
bald ; Grand Trunk Ry. Co. v. Tremaync (20 
Can. S. C. R. 259), No. 107, infra. |

102. Negligence — Running of trains — 
Spark* from engine—Proper care—Use. of 
wood or coal for fuel—Evidence—Finding* 
of jury—New trial.] — R.'s barn about 200 
feet from the X. R. Ry. Co’s line, was de
stroyed by fire, caused, as alleged, by sparks 
from an engine. In an action to recover dam
ages, it appeared that the fuel used by the 
company over this line was wood ; that coal 
was less apt to throw out sparks ; that at the 
place where the fire occurred there was a
heavy up-grade, necessitating a full head of 
steam, and therefore increasing the danger 
to surrounding property. The jury found 
that the company did not use reasonable care 
in running the engine, hut in what the want 
of such care consisted, did not appear by their 
finding. Ilchl. reversing the judgment ap
pealed from (23 X. It. Rep. 3231. that the 
company were under no obligation to use coal 
for fuel, and the use of wood was not in itself 
evidence of negligence; that the tinding of the 
jury on the question of negligence was not 
satisfactory, and that therefore there should 
lie a new trial. New Brunswick Ry. Co. v. 
Robinson, xi.. 088.

103. Running of trains — Sparks from en
gine—Jury drawing inference—Presumption 
—Cause of fin /tefretire engine — Negli
gence — Vse of wood or coal for fuel — 
Evidence — Officers of corporation — R. 8. 
O, (1877) c. 50, *. ISO — Company'* hooks.] 
—A train of the company passed plaintiff’s 
farm about 10.30 a.m., and another train
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passed about noon. Some time after the 
second train passed it was discovered that the 
timlier and wood on plaintiff's land were on 
fire, which fire spread rapidly after being dis
covered and destroyed a quantity of the stand
ing timber. It was shewn that the engine 
which passed at 10.30 was in a defective state, 
and likely to throw dangerous sparks, while 
the other engine was in good repair and pro
vided with all necessary appliances for pro
tection against fire. The jury found, on ques
tions submitted, that the lire came from the 
engine first passing, that it arose through 
negligence on the part of the company, and 
that such negligence consisted in running the 
engine when she was a had lire thrower and 
dangerous. Held, affirming the judgment ap
pealed from (14 Ont. App. 11. 300) that 
there being sufficient evidence to justify the 
Jury in finding that the engine which passed 
first was out of order, and it being admitted 
that the second engine was in good repair, the 
fair inference, in the absence of any evidence 
that the fire came from the latter, was that it 
came from the engine out of order, and the 
verdict should not bn disturbed. Jleltl. also, 
Henry, J., dissenting, that the locomotive 
superintendent and locomotive foreman of a 
railway company are “officers of the corpora
tion " who may lie examined as provided in 
K. S. O. (1877) c. 50. s. 130. and the evidence, 
of simli officers as to the conditions of the re
spective engines and the difference as to dan
ger from fire between a wood-burning and a 
coal-burning engine, taken under said section, 
was properly admitted on the trial of this 
cause : and certain books of the company con
taining statements of repairs required, on 
these engines among others, were also prop
erly admitted in evidence without calling the 
persons by whom the entries were made, Can- 
«(/« Atlantic Hi/. Co. v. M oxlcy. xv„ 145.

104. Running of Irain* — Horne* taking 
fright—Hell*—Whittling— Neglige nee — Ap
proaching tiding.)—At a place which had no 
station nor highway crossing the company had 
a siding for loading lumlier. Deceased was at 
the platform with a team taking away lum- 
lier when a train coming out of a cutting 
frightened the horses, which dragged deceased 
to the main track where he was killed by tin- 
train. Held, reversing the judgment apiienled 
from (27 X. It. Hep. 301. that there was no 
duty upon the company to ring the bell or 
sound the whistle or to take special precau
tions in approaching or passing the siding. 
New Hruntwiek Ity. Co. v. Vanwart. xvii.. 35.

105. Running train*—Ringing hell — Negli
gence — Accident to employee — Defective 
way* — Performance of duty — Contributory 
negligence — Workmen'n Compensation Act.] 
—A switch-tender was obliged in the ordinary 
discharge of his duty to cross a track in 
the station yard to get to a switch and 
walked along the ends of ties which pro
jected some sixteen inches beyond the rails. 
While doing so an engine came behind him 
and knocked him down with his arm under the 
wheels and it was cut off near the shoulder. 
The jury found negligence in the management 
of the engine in not ringing the bell and in 
going faster than the law allowed, but that 
the accident could have been avoided by the 
exercise of reasonable care. Held, that thq 
Workmen’s Compensation for Injuries Act of 
Ontario, applies to the C. 8. Ity. Co., notwith
standing it has been brought under the opera
tion of the Government Railways Act of the

Dominion.—Held, also, Gwynne and Patter
son, JJ., dissenting, that there waa no auch 

j contributory negligence as would relieve the 
I company from liability for the injury caused 
| by improper conduct of their servants. Con- 
I ada Southern Ry. Co. v. .luckton. xvii., 310.

j 10(1. Running of trainn—Approuchcn to uta 
I tion—Planked way—Public une — Negligence 

—Imprudcnct .\— The approach to a station 
i from the highway was by a planked walk 
i crossing several tracks, and a train stopping 

at the station sometimes overlapped this walk, 
making it necessary to pass round the rear 
car to reach the platform. J.. intending to 
take a train at this station before daylight.

, went along the walk as his train was coming 
in, and seeing, apparently, that it would over 
lap. started to go round the rear, when lie 
was struck by a shunting engine and killed. 
It was the duty of this shunting engine to 
assist in moving the train on a ferry, and it 
came down the adjoining track for that pur 
pose before the train had stopped, its head
light was burning brightly, and the bell w.-i* 
kept ringing. There was room between tie 
two tracks for a nerson to stand in safety. 
In an action by the widow. Held, Fournier 
and Gwynne. ,1,1., dissenting, that the coin 
puny had neglected no duty which it owed to 
the deceased as one of the public.—Per Strong 
and Patterson, ,1,1.. while the public was in 
vited to use the planked walk to reach ill" 
station, and also to use the company's 
premises, when necessary, to pass arouinl a 
train covering the walk, there was no implied 
guaranty that the traffic of the road should 
not proceed in the ordinary way. and the com 
pany was under no obligation to provide 
special safeguards for persons attempting to 
pass round a train in motion.—Per Tascher
eau, J.. the death of deceased was caused by 
his own negligence. Judgment apis-alf-d from 
(ltl Ont. App. It. 371 affirmed. Jonc* v. 
Grand Trunk Ry. Co., xviii., ffOff.

107. Running of train» — Approaching 
rronning ■— Ringing bell. dc. — Frightening 
homeh—Injury to person* and property | A 
railway company which has not complied with 
the statutory condition of ringing a bell when 
approaching a crossing is liable for injuries 
resulting from a horse taking fright at the 
approach of a train and throwing the occu
pants of the carriage over a dangerous part 
of the highway on to the track though there 
was no contact between the train and the 
carriage or its occupants. Grand Trunk If a 
Co. v. Rotenberyer (I) Van. 8. O. R. 311) 
followed.—Judgment appealed from (1* Out- 
App. It. 184) affirmed. Grand Trunk Ry. <’<>. 
v. Sibbald; G rank Trunk Ry. Co. v. Tr< 
tnaync, xx., 259.

Sec No. 101, ante.

108. Running train*—Croating* — Ringing 
bell—Sounding whittle — Negligence- I erdiet 
—Motion for judgment on verdict—New trial 
—Court of Review—34 l'icf. c. *. Id- aid 
85 Viet. c. 6, 8. 13 (Ç«e.)]—W. obtained a 
verdict, from a jury In the District of Iber
ville. for injuries sustained by being run over 
on 21st Nov., 1870, by a locomotive engine of 
the company, while he was crossing the rail
way track on a public highway. The motion 
for judgment on the verdict waa not. n ude be
fore the Superior Court, District of lliervillft 
but was drawn up and placed on the record 
while the case was pending before the Court or
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Review, nt Montreal. That court, on mo
tion, directed a new trial, bill the </neon's 
llench. on api>cal. held that from the evi
dence in the record it appeared that the 
accident occurred through the gross negli
gence of the employees of the appellant in not 
ringing the bell and sounding the whistle, as 
they were hound to do. when approaching the 
crossing, ami that the verdict rendered by the 
jury ought, therefore, to lie maintained and 
the motion for a new trial rejected. IIrid, 
Taschereau and Gwynne, JJ., dissenting, that 
the judgment apis'iiled from (2 Dor. </. It 
131) should be allirmed.—/‘it Taschereau and 
Gwynne. JJ., dissenting. — The Superior 
Court, sitting in review, at Montreal, has no 
jurisdiction, either under 34 Viet. c. 4 s. 10. 
or 35 Viet. e. 0. s. 1.'l (Que.), to determine a 
motion for judgment upon the verdict in a 
case tried in one of the rural judicial «lis 
tricts, and therefore the Court of (J neon's 
Hench had no power to enter judgment for the 
respondent upon the verdict. 2. The Court 
of Review, on a motion for new trial in the 
first instance, having iu its discretion granted 
same, judgment should not have been reversed 
-in appeal, annul Trunk Ry. Vo, v. Wilson, 
('ass. Dig. (2 ed.) 722.

100. Railway and traffic bridge—Running 
of train*—“ Slop " notice— It ridge approaches 
—Res ipsa loquitur—Reckless conduct — his 
obedience bu employees—Estoppel.] A rail
way company breaking rules made to insure 
public safety upon a railway and traffic bridge 
is guilty of negligence and liable for damages 
occasioned through the disobedience of orders 
or recklessness of its employees, Canadian 
1‘aeifio Ry- Co. v. Lawson, Cass. Dig. (2 ed. t

110. Railway company — Loan of cars — 
Reasonable care—It reach of duty—Xcyligenec 
—Risk voluntarily incurred—" \ oienti non 
fit injuria.”]—A lumlier company had railway 
sidings laid in their yard for convenience in 
shipping lumber, over the line of railway with 
winch the switches connected, and followed 
the practice of pointing out to the railway 
company the loaded cars to be removed, the 
railway thereupon sending their locomotives 
and crew to the respective sidings in the 
lumber yard, and bringing away the cars to 
lie despatched from their depot as directed by 
the bills of lading. Held, that in the absence
of any special agreement to such effect, the
railway company's servants while so engaged 
were not the employees of the lumber com
pany, and that the railway company remained 
liable for the conduct of the persons in charge 
of the locomotive used in the moving of the 
ears; and that where the lumber company's 
employees remained in a car lawfully pur
suing their occupation there, the persons in 
charge of the locomotive owed them the duty 
of using reasonable skill and care in moving 
the car with them In it. so ns to avoid all 
ri-k of injury to them.--On the trial of an 
net ion for damages in consequence of an em
ployee of the lumlier company being killed in 
a loaded car which was I icing shunted the jury 
found that “ the deceased voluntarily accepted 
the risk of shunting " and that the death of 
the deceased was caused by defendant's negli- 
gen.in the shunting, in giving the car too 
strong a push. Held, that the verdict meant 
only that deceased had voluntarily incurred 
ilie ri-ks attending the shunting of the cars in 
a rnrefill and skilful manner, and that the 

s. c. d.—30

maxim " volenti non fit injuria " had no appli
cation. .Smith v. linker ( l IN'.H | A. ('. 325) 
applied. Judgment appealed from (22 Out. 
App. It. 2!>2 i affirmed. Canada Atlantic Ry. 
Co. v. Uurdman, xxv., 205.

111. Running of trains Approaching 
crossing— Warning Shunting Radway .let. 
I SSIj, s. 2àti. |—Section 25)1 of the Railway 
Act, 1.NM8, providing that " the liell with 
which the engine is furnished shall be rung, or 
the whistle sounded at the distance of at 
least eighty rods from every place at which 
the railway crosses any highway, and be kepi 
ringing or lie sounded at short intervals until 
tin* engine has crossed such highway " applies 
to shunting and other temporary movements 
in connection with the running of trains a ~ 
well as to the general traffic.—Judgment ap
pealed from (25 Ont. App. R. 4371 affirmed. 
Canada Atlantic Ry. Co. v. Henderson, xxix..

112. Xcgligencc — Railway accident 
Shunting ears- Warning- Proof of negli
gence. |—It., in driving towards his home on 
a night in Septemlier, had to cross a railway 
track between nine and ten o'clock, on a 
level crossing near a station. Shortly before 
a train had arrived from the west which had 
to lie turned for a trip back in the same direc
tion, and also to pick up a passenger car on 
a siding. After some switching the train was 
made up. and just before coming to the level 
crossing tla* engine and tender were uncoupled 
from the cars to proceed to the round house. 
I». saw the engine pass, but apparently failed 
to perceive the cars, and started to cross, 
when lie was struck by the latter and killed. 
There was no warning of the approach of the 
cars which struck him. In an action by his 
widow under Lord Campbell's Act the jury 
found that the railway company was guilty 
of negligence, and that a man should have 
been on the crossing when making the switch 
to warn the public. A verdict for the plain
tiff was sustained by the Court of Appeal. 
Held, affirming the judgment appealed from. 
Gwynne, J., dissenting, that it was properly 
left to the jury to determine whether or not, 
under the special circumstances, it was neces
sary for the company to take greater precau
tions than it did and to be much more careful 
than in ordinary eases where these conditions 
did not exist ; and that the case did not raise 
the question of the jury’s right to determine 
whether or not a railway company could be 
compelled to place watchmen upon level high
way crossings to warn persons about to cross 
the line. Lake Erie «C- Detroit River Co. v. 
Itarelay, xxx., 3ÜÜ.

113. Operation of railway— Defective ways 
—Lock on switch — Finding of negligence — 
Evidence. |—The absence of a lock or guard 
on a railway switch is a defect in the con
struction of the ways, works, machinery or 
plant connected with the construction of 
works sufficient to support findings of negli
gence by a jury. Italeh «(• 1‘eppard v. Ham
burgh. 12th June, I'.MHI.

114. Xegligenee - Railway company — In
jury to passengers in sleeping berth. |- S. an 
elderly lady, was travelling on a train of the 
Canadian Pacific Railway Company from 
Montreal to Toronto. While in a sleeping 
Is-rth at night, believing that she was riding

Compare No. 117, infra.
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with her hack to the engine she tried to turn i 
around in the berth and, the car going around 
i curve at the time, site was thrown out on 1 
to the floor and injured her hack- On the 
trial of an action against the company for 
damages, it was not shewn that the speed of 
the train was excessive nor that there was 
any defect in the roadbed at the place where 
the accident occurred to which it could lie 
attributed. Held, reversing the judgment of 
the Supreme Court of Nova Scotia, that the 
accident could not lie attributed to any negli
gence of the servants of the company which 
would make it liable in damages to S. there
for. Canadian Pacific Railway Co. \. Smith.

11.1. Railway culverts — Fencing — Xegli- 
i/i ncc—Cottle on highway- ôl I let. e. itll. s. 
Hi’,—0,1 1 jet. e. .is. h. ]- A railway company 
is under no obligation to erect or maintain 
a feme on each side of a culvert across a 
watercourse and where cattle went through 
the culvert into a field and thence to the 
highway and straying on to the railway track 
were killed, the company was not liable to 
their owner. Taschereau, .1.. dissenting.
( i ro ml Tin nh If ail iron Co. v. James, xxxi.. 
420.

lit!. Operation of traîna — Xcgligencc — 
Sparka from mil no p engine — Evidence — 
Fimlinga of jury- Defective construction.]— 
Fire was discovered on J.'s farm a short time 
after a train of the 11 rand Trunk Railway 
bad passed it drawn by two engines, one 
having a long, and the other a short, or 
medium, smoke-box. In an action against the 
company for damages it was proved that the 
former was perfectly constructed. Two wit
nesses considered the other defective, hut nine 
men. experienced in the construction of en
gines. swore that a larger smoke-lsix would 
have been uusuiled to the size of the engine. 
The jury found that the lire was caused by 
sparks from one engine and they believed it 
was from that with the short smoke-box ; and 
that the use of said box constituted negligence 
in the company which had not taken the 
proper means to prevent emission of sparks. 
//chi. alii ruling the judgment of the Court of 
Appeal 11Î Ont. I.. R. liSth that the latter 
finding was not justified by the evidence and 
the verdict for pin iniiff at the trial was prop
erly set aside. Jackson v. (iraml Trunk Ity.

117. Backing traina in atotion yard—Xeg- 
lige nee- Findings of jury—Operation of rail 
way—l.iyhta on train—Evidence.']—À con
ductor in defendant's employ while engaged 
in the performance of the duty for which he 
was engaged at the Windsor Station of tie’ 
Canadian Pacific Railway in Montreal, was 
killed bv a train which was being moved back
wards in the station yard. There was no 
light on the rear end of the last ear of the 
train nor was there any person stationed there 
to give warning of the movement of the train. 
Ilchl, affirming the judgment appealed from 
IQ. R. 11 K. It. 304), that by omitting to 
have a light on the rear end of the train the 
railway company failed in its duty and this 
constituted primû furie evidence of negligence. 
Canadian Pacific Ity. Co. v. Boisseau. xxxii.. 
484.

Compare No. 112. ante.

IIS. Operation of traîna — Xcgligencc — 
Colliaion—Only of engineman—Rules—C'oti-

t riba tory negligence.]—Ity rule 232 of the 
tiraml Trunk Ity. Co., “conductors and en- 
gincmcii will lie held responsible for the viola
tion of any of the rules governing their trains, 
and they must take every precaution for the 
protection of their trains even if not pro
vided for by the rules." Ity rule .12. engine- 
men must oliey the conductor's orders as to 
starting their trains unless such orders in
volve violation of the rules or endanger the 
train’s safety, and rule 11.1 forbids them to 
leave the engine except in case of necessity. 
Another rule provides that a train must not 
puss from double to single I rack until it is 
ascertained that all trains due which have the 
right of way have arrived or left. M. was 
engineinan on a special train which was 
about to pass frotta a double to a single 
track and when the time for starting arrived, 
lie asked the conductor if it was all right to 
go. knowing that the regular train passed over 
the single track about that time. He received 
from ilie conductor the usual signal to start 
and did so. After proceeding about two miles 
his train collided with the regular train ami 
he was injured. In an action against the 
company for damages in conseiluence of such 
injury; Held, affirming the judgment of the 
Court of Ap|ieal. that M. was not obliged, be 
fore starting, to examine the register and 
ascertain for himself if the regular train had 
passed, that duty being imposed by the rules 
on the conductor alone, that lie was Imimd 

i to obey the conductor’s order to start the 
; train, having no reason to question its pro

priety. and he was. therefore, not guilty 1 
contributory negligence in starting as lie did. 
Urand Trunk Ity. Co. v. Miller, xxxii.. 4.11.

i lid. Operation of railway — Defect in 
machinery — Contributory negligence - Ih-- 
obeying orders—Itunning rules. |— The jmU 
nient appealed from <8 It. C. Rep. 1 
affirmed the order of the trial judge with 
drawing the case from the jury on the 
grounds, in effect, that a conductor who hid 
lieen injured through an accident caused 
a defective brake-mast, had lieen guilty <•< 
contributory negligence in failing to see that 
his train was in proper condition liefore start
ing it and thus disobeying running rules. The 
Supreme Court affirmed the judgment appeli
ed from. Fawcett v. Canadian Pacific /->. 

I Co., xxxii., 721.

120. Dunning trains — Hells and win ih» 
at crossings—Coming round curves.

Sec No. 47, ante.

121. Speed on up-grade — Sparks flow in- 
gim—“ Damage."

See No. (10, ante.

122. Dunning of trains—Duty of com! i-a 
-—Interrolonial Itailway regulations— > ulliuti 
“all aboard "—License—Estoppel C
to passenger hoarding train — Contributory 
négligence.

Sec N KG LIU KNCR, 200.
123. Derailment of train — Broken rail — 

i Latent defect—Injury to passenger.
See No. 10. ante.

! 121. Derailment of train- Defective hriilOf
and snow-plough — Insufficient crew \f/w

Sec No. 40, ante.
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12.1. Xrgligenw — Accident ut crowing — 

Xolive of ni>i>roach.
Nee Appeal, 225.

1 Traffic facilities—llegular depot—Ter
mina walking along permanent wag.

Nee No. 50, ante.

127. Xegligencc—Lrrcssivc spud Trainpt

Nee Thamway, 1.

128. Itunning of passenger trains - Sleep
ing birth Injur g to passenger.

Nee No. .12, ante.

12H. Municipal regulations Operation of 
tram wag-—I sc of streets -Crossings—l,owcrs 

Unlaw or resolution — Construction of

Nee Tramway, <$.

1.10. Transfer of foreign ear Urerhead
bridge - J lead ira g l.iabilitg of Canadian
eom pa ng.

Nee No. 10, ante.

1.11. I Ugh wag crossings — Xegligcnce in 
airing warning- Contributorg negligence— 
Xonsvit- -Itefusal of special leave for till 
appeal to the Supreme Court.

Nee Appeal, .114.

1.12. ÔI t( .12 1 iet. e. HI. SS. !>. I', (Oue. I - 
/ rprêtât ion I il. I'.'. I’. N. Q. lia il wag 
suhsidg- IHseretionarg power of l.ienti nant- 
1lot1 rnoi in Council 1‘vtition of right Mis- 
appropriation of sulisidg moi legs bg order-ill- 
"• lined. | Where money is granted l»y the 
legislature ami its application is proscribed in 
sii' li a way as to confer a discretion upon the 
•Town no trust is imposed enforceable against 
III'1 flown by petition of right. The appel 
lain railway company alleged |»y petition of 
light that by virtue of 1 X ,V2 Viet. <•. 01 
"J'ne. >. the I nontenant I iovcriior-in-4 'onncil 
"as authorized to grant I 000 acres of land 
I*t mile for 10 miles of the Hereford Rail- 
wa> . that by an order-in-eouiieil dated 0th 
A'lg'ist. ISSN, the land subsidy was converted 
ini" a money subsidy, the 0th section of said 
■ • '.'I. .11 X .12 Viet., enacting that “ it shall 
I»1 lawful."* \e.. to convert : that the coin- 
I" ' completed the construction of their line 
"I railway, relying upon the said subsidy and 
order in-council, and built the railway in 
accordance with the ,\et .11 X .12 Viol, c 01. 
and ihe provisions of the Railway Act of <*an- 
ad.i, .11 Viet. e. 20. and they claimed to Is* 
0111 iiI' d to the sum of $40.000, balance due oil

Id ulmidy. The Crown demurred on the 
gr."1 d lliât the slntule was permissive only, 
aid i. exception pleaded inter alia, that the
........ had Is-en paid by order-in-council to
• In - .1. i on tractors for work necessary for the 
"" • i lion of the road : that the president 
1,1 letter agreed to accept an additional 
'id- l on an extension of their lino of rail- 
\v;u in settle dillicnlties and signed a receipt 
l'ir iln balance of $0..100 due on account of 
die tii -i subsidy. The petition of right was 

d ii> id. affirming the judgment ap
pealed from. Taschereau and Sedgewiek, J.I., 
dlwiiting, i hat the statute and documents 
relied mi did not create a liability on the part

| of the Crown to pay the money voted to the 
appellant company, enforceable by petition of 
right ; but assuming it did the letter and 
receipt signed by the president of the com
pany did not discharge the Crown from such 
obligation to pay the subsidy, and payment by 
the frown of the sub-contractors* claim out 
of the subsidy money, without the consent 
of the company, was a misappropriation of 
the subsidy. Hereford Ifg. Co. v. The Queen,

1.11. Iluilwag sulisidg — Dominion Lunds 
Iyt Iteservution in grant. \ - Ity an «spinl 

division of opinion, the Supreme Court allirm- 
e»| the decision of the Kxcheijiier Court t N Kx. 
C. R. SIi by which it was held that lands 
granted as subsidy to railways under .1."» Viet, 
c. .14 I l>. ». were subject to the existing regu
lations res|M'i ting reservation of baser min
erals in ilie grants thereof, notwithstanding 
that there was no reference thereto in the 
oi'ders-iii council allotting the lands to the rail
way. and that the grant was expressed in tlie 
statute to lie a free gram subject merely to 
costs of survey. Calgarg <(• Ldmouton Ifg. Co. 
v. The Ivnig, 20th April, 1001.

I l^*ave to appeal to the Privy Council was 
granted. July. 1001.J

114. Action — Condietio indehiti — lié peti
tion dr rind n I'iet il ions claims Misrepre
sentation— IJviilcnrc- thins proh'indi Art. s. 
IJt\ï. 10 }N, Il 'pi, C. C. Hailwag subsidies 
i'l I iet. r. SiS i Que. i Insolvent com pang- - 
Construction of railroad bg new com pang 
Ta g men t of claims bg Crown Transfer l,g

Nee Action, 14.

11. Taxes.

115. Assessment and taxes Tax on rail 
wan X. s. Rail wag I i t Exemption 
Mining com pan g Construction of milling

II. N. A. s. t.i ,«. c. .U. | Ity It. S V 
S. (.1 scr. i c. .11. s. 00. s.-s. ."ill, the road, bed, 
Xc., of all railway companies in the province 
is exempt from local taxation. Ity s 1 the 
lirst part of the Act. from ss. .1 to 11 inclusive
ly, applies to every railway constructed and in 
'•iteration or thereafter to lie constructed un
der the authority of any Act of the legisla
ture, and by s. 4. part 2. applies to all rail
ways constructed under authority of any 
snecial Act and to all companies incorporated 
for their roust met ion and working. Ity s. .1. 
s.-h. 1.1. the expression " the company" in the 
Act means the company or party authorized 
by the special Act to construct the railway. 
held, reversing the decision appealed from 
(24 N. S. Rep. I'.MJi, (iwynne. J., dissenting, 
that part one of this Act applies to all rail
ways constructed under pru\inrial statutes 
and is not exclusive of those mentioned in part 
two ; that a company incorporated by an Act 
of the legislature as a mining company with 
power “to construct and make such railroads 
and branch tracks as might lie necessary for 
tlie transportation of coal from the mines to 
the place of shipment and all other business 
necessary and usually performed on rail
roads." and with other powers connected with 
the working of mines " and operation of rail
ways." and empowered by another Act ( IP 
Viet. e. 4.1 | N.S.11 to hold and work the 
railway ** for general lrallie and the convey
ance of passengers and freight for hire, us
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well as for all purpose* and operations con
nected xviili said initios in accoroance with and 
subject (<• tin- provisions of part second of 
v. 53. R. S. X. S. fi sor.. entitled ‘of rail- 
wn.xs.' " is a railway company within the 
meaning of the Act : and that the reference 
in -40 Viet. e. 145. s. 1. to part two does not 
prevent said railway from coining under the 
operation of the lirst part of the Act. Inter- 
national t'oui Vo. v. f Hunt y of Vain Itrcton.

l.'Ui, Municipal corporation If a it wan*—
Taxation Un-law* Con*truetion of statute
— Voluntary pan m< nt Art ion in ri pit it ion
- 2!> I irt. v. *. 21 11 ’an. i — 2!) «I .id I ivt.
c. 57 (fun. i 1—The statute lit* Viet. v. 57. 
H'an.i. consolidating and amending the Acts 
and ordinances incorporating the City of Que
bec. by s.-s. 1 of h. 21. authorizes the making 
of by-laws to impose tax*** on persons exercis
ing certain callings. ” and generally on nil 
trades, manufactories, occupations, business, 
arts, professions or means of prolit. liveli
hood or gain, whether hcrcinboioi...... numer
ated or not. which now or may hereafter he 
carried on. exercised or in operation in the 
city : and all persons by whom the same are 
or may lie carried on. exercised or put in 
operation therein, either on their own account 
or as agent for other*• and on the premises 
wherein or whereon the same are or nmÿ 
In1 carried on. exercised or put in operation " 
//</./. that the general words of the statute 
quoted are sufficiently comprehensive to auth
orize the ini|K>sition of a business tax upon 
railway companies ; and further that the 
power thus conferred might be validly exer
cised by the passing of a by law to impose 
the tax in the same general terms as those 
expressed ill the statute. .1 ildgmeiit of the 
Court of Queen's Item h IQ. II. H Q. It. 24b' 
alii lined. Vauailian Pacific If a. Vo. v. Vitji ol 
Quebec; tira ml "Trunk It a. Vo. v. Vitn a I 
Qui lire. xxx. 73.

137. exemption from taxe* llridyt* ami 
tract*—Navigable watern—AO l ief. e. 20. **. 
.VU. 327 (Que.)—Municipal boundary— M d- 
44 l id. r. 62 (Qua.).

See Assessment and Taxes, 41.

13H. Municipal tax—St. John. \. It., city 
assessment—52 I ’ivt. c. 27, *. 21 ( \. It.) — 
(Iteration of atatutory form- Arbitrary rat- 

ii if/— Appeal.
See Assessment and Taxes. 11.

13:i. Municipal corporation—Un law—.1»- 
*e**m nt—Local improvement* — Agreement 
with ■ truer* of property—Construction of 
subway-- Itenefit to land*.

See Municipal Corporation. 1241.

14. Telegraph Lines.

140. Telegraph line* Foreign corporation 
—Monopoly—Public policy—lt< strain! of

See Comity.

15. Traffic Arrangements.

141. Agreement with foreign rout pang— 
Leaac of road for term of yeara—Trun*fcr of

corporate right*.)—The Canada Southern lly. 
Co., by its charter and amendments thereto, 
lias authority to enter into agreement with 
uny other railway company with res|N'ct to 
traffic arrangements or the use and working 
of the railway or any part thereof, and b> 
the Ihmiitnon Kailway Act of 1N70 it is muL 
ori/.ed to enter into traffic arrangements and 
agreements for the management and work 
iug of the railway with any other railwax 
company, in Canada or elsewhere, for a pci 
iod of twenty one years. Held, reversing tIn
decision appealed from 121 Out. App. It. 2*.*'• 
that authority to enter into an urraugcment 
for the "use and working " or “ luuiia genie m 
and working” of its road conferr.-d upon tin 
compaii.x a larger right than that of making 
a forwarding agreement or of conferring rm 
ning | towers ; that the company could lawful I 
lease a portion of its road to a foreign coi 
puny and transfer to the latter all it* right - 
and privileges in respect to such portion, ami 
the foreign company in such case would I- 
protected from liability for injury to prop, t : 
occurring without negligence in its use of t 
road so leased, to the same extent as the Ca
uda Southern lly. Co. is itself protected 
Michigan Ventral ltd. Vo. v. II tall can* xxi 
809.

142. Carriage of good* -Connecting lint* 
Contrait for through transit—Warehousing 
—Hail ment - Joint tort fca*or* — l.o** aft 
truutit.

See So. 3. ante.

143. Itefretire construction of rondin </ 
Level of cro**ing— Approach** to Croatian 
Impairing highway Liability of compos. 
u*ing railway.

Sec So. Ill, ante.

141. Tranaferring foreign ear* (tvirle a 
bridge—Headway Injury to brakc*tnan
Liability of Canadian company.

See So. Ill, ante.

16. Other Matters.

145. I**uc of bond*—.VI l ief. e. 57 iQ 
■—Condition precedent Certificate of • 
err—Parol evidence — (hiu* probandi.) Ï • 
L. & lx. lly. Co. incorporated in 1HUP [32 
Viet. c. 54 (Q. i I. to construct a rail" 1 
distance of INI miles, was authorized hv m 
Act to issue Isold* for construction, limit'd 
3(1 Viet. c. 45 t Q. ), to $3.000,000 in m: n 
but without limitation of time, ami a 
restriction as to length of the railxx n I 
1S74. 37 Vb't. c. 23 < Q. i. declared tlmi 
bent lire* to the amount of $2SOOOO |, 
ready lieen issued, and limited the futur** 
issuing of Isolds to £300.000 stg.. to Is* .........

1*1. issue £ ItMl.INMI at once: 2ml. 
£100.000 when 45 miles should haw Im-.ii 
completed and in running order, ns crtilMl
by the government inspecting engit..... m
3rd. issu** tpHi.iHNi ns soon as 30 n«|.111ional
miles- all 75 miles should have ............
pleted. with the same privilege for tin- tiit**' 
issues. In 1K75. 30 Vert. <•. 57 amenil.nl the 
condition ns to the third issue and • .1 
‘‘so soon as the rails and fastening* r.'.|itired 
for the completion of the remaining 45 mile 
or thereabouts of the company’s line «hill 
have been provided, then the remaining 1 •*"

‘ bonds of £100 each, to be termed the third
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issue, may be issued by the company.” The 
preamble declared : " Whereas it appear» that 
a total length of 43 miles of the company's 
line having been completed, a lirst and second 
issue each of Ü1UU.UUU of the company's de
bentures have been made."- In March, 1881. 
the railway was sold by the sheriff and 
brought by the (j. V. Hy. Co., for $103,1 too. 
In April, 1881. the City of ljuebec tiled un 
opposition «/hi de connu rvr for $218,000, the 
amount of .'loo debentures of £10U sterling 
and interest of the second series issued on -3th 
January, 1875, payable lsi January, 1884,
and for payment of which opposants alleged 
the railway was hypothecated. The tj. C. 
Hy. Co., also opposants in the case, con- 
tested the opposition of the city, and claimed 
the issue of the bonds of the second issue 
held by appellant was illegal. At the trial 
no certilicitte was produced but the govern
ment engineer stated that lie had reported to 
the minister that there were only 431... miles 
completed, and the secretary of the company 
testified tinit the total length of railway cer
tified by the government engineer us being 
completed and in riming order had never ex
ceeded b'.1.. miles. The trial judge found that 
there were only 43*-..» miles completed and hold 
the I Hinds of the second issue invalid. This 
judgment was affirmed by the (jueen’s I tench. 
Ih Id, reversing the judgment appealed from 
( Uitchie, C.J., and Strong, J.. dissenting), 
that the effect of 31) Viet. c. 37. is to make 
tlie bonds therein mentioned good, valid and 
binding upon the company, although the con
ditions precedent sjieoiffcd in 37 Viet. c. 23. 
might not have been fulfilled when they were 
issued.—Per Fournier and Henry. JJ., that 
as there was evidence that a certificate or re
port had Is-en given, oral evidence of the con
tents of tin* certificate or report was inad
missible and therefore respondents had failed 
to prove the illegality of the second issue.
< itii of Quebec v. Quebec ('entrai R g. Co.,
x., 303.

I The Privy Council allowed leave to appeal 
in this case, but the appeal was not prose
cuted. 1

140. Consolidated Rail tea g Act. I HI!), .}2 
Viet. e. 0 — Special .lei — Canadian Pacific 
I,’ml a <i n. i \ Viet. r. i—Power a to build beyond 
termi«ii»,] — The Canadian Pacific Hy. Co. 
have power, under their charter, to extend 
their line from port Moody, in British Volum 
hia. to English Bay. (Henry, J., dissented).
< a mid inn Pacific Rif. Co. v. Major, xiii., 233.

117. Official arbitrators—Intercolonial rail- 
«•in/ extension—Damages—Viet. e. 8.] — 
Petition of right for damages by the I. C. lty. 
extension destroying appellant’s road and 
compelling it to sell plant, &<\. at a loss. 
A demurrer argued before Richards, C.J., 
was allowed on the ground that the only 
remedy was by reference to the official 
arbitrators (2 Ex. C. U. 4331. On a refer
ence to the official arbitrators the special 
terms were that " Whereas, the company 
claimed damages by reason of the construction 
°f the I. C. lty.. and requested a reference 
to the official arbitrators under the statutes 
{" that Itehnlf : 1. That the company shall, 
bef.nv the matter is entered upon liefore the 
nrnitrators, furnish to the Government a state
ment .,f the various claims classifying sép
arai.|y each kind of claim. 2. That the Gov- 

| £‘’n,l"jnt ««lmit liability to the extent by law 
D0{*m* tl> make compensation. 3. That the 
arbitrators shall deal with each separate kind

of claim separately, reporting findings as to 
the facts connected therewith, and compensa
tion ( if any i which should be made. 4. That 
either party shall be at liberty to make this 
submission a rule of the Exchequer Court 
pursuant to 42 Viet. c. 8 (It.), and to pro
ceed under the provisions of said Act before 
that court with respect to the award, or any 
part thereof. 3. That any judgment, order, 
rule or decision of the Exchequer Court in the 
premises may be apitealed from to the Su
preme Court pursuant to s. SI of the Act. 
The 11. V. Uy. Co., lodged a claim stating the 
following claims for compensation : -1. Total 
loss as a chartered pro|s*rty possessing ex
clusive privileges within the city, with all 
its plant and real and personal properties, 
the estimated value of which was at the date 
of the Government taking possession of the 
truck the sum of $2tio.uoo. 2. Damage for 
the dividing of the road into two portions ren
dering each valueless, and thus, in other 
words, destroying the whole value $200,000. 
3. Damages actually done to the crossing for 
loss in having to sacrifice horses, plant and 
properties which were sacrificed in conse
quence. ami for general depreciation in value 
of their real property, and for loss of the 
charter and the privileges and rights guaran
teed under it by the Provincial Legislature. 
$200.000. 4. Interest at 0% per annum on
the amount to be allowed for damages from 
the time of breaking up the track l 17th May. 
18701.— The matter was heard on the sub
mission and on 27th August. IS80, the follow
ing award was made. ‘*1. We find with re
gard to the first item of the claim, that the
company are not entitled to recover for the 
loss of their railroad and its plant and real 
and personal properties, because that «railroad 
was neither totally or partially lost by any 
actual interference of the Government with 
the company’s property. 2. We lind. with re
gard to the second item of the claim, that the 
company are not entitled to lie paid any com
pensation, liecuuse the Government have not 
“divided the railroad into two portions, ren
dering each valueless." or destroyed the value 
of the railroad. 3. We find, with regard to 
the third item of the claim, that the com
pany is not entitled to any compensation, 
because the Government did no actual dam
age to the crossing, and lieenuse the company 
were not obliged to sacrifice horses, plant, or 
properties, in consequence of any act of the 
Government, and did not suffer any deprecia
tion in the value of their real estate within 
the meaning of 31 Viet. c. 12. and did not 
lose their charter and the privileges and rights 
guaranteed under it by any act of the Gov
ernment. 4. We lind. with regard to the 
fourth item of the claim, that nothing is due 
to the company for interest.—On appeal 
Henry. ,!.. gave a judgment for $.8.000. (2
Ex. (’. ( \ 440. i The Supreme Court held. 
Henry. .1.. dissenting, that an a open I of the 
11. S. lty. Co should Is* dismissed with costs, 
and an appeal by the Crown should Is* al
lowed with costs. Halifax Citg Rg. Co. v. 
The Queen, Cess. Dig. <2 ed.( 37.

148. Constitutional lair—Legislative juris
diction—Portage extension R. R. I. Rail nag

Reference under ~>l I let. <•. e. in—
; .7/ 1'icf. c. 5 (Man.)—Rail ica g Act, IH8H 

</).» «8. 806 <f .W7- It. S. C. c. H>!). ». 121] 
—Under 31 Viet. c. 3 (Man.) the railway 

1 commissioner was constructing the I’ortage 
extension of the H. U. V. Railway, from Win- 

| ni|ieg to Vortage-la-Vrnlrle, in Manitoba, and
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made application to the Railway Committee 
of tin* Privy Council of Canada under a. 
171$ of tin* Railway Act of INNS tit.*, for 
approval of the place at which ami the mode 
by which it was proposed to cross the Pem
bina Mountain branch of the Can. l'ae. lty. 
The following question was submitted : —Is 
tile said statute of Manitoba, in view of the 
provision of c. luit. R. S. (particularly s. 
121 thereof, and in view of tin* Railway Act 
of INKS, particularly ss. .‘$lMi & 307. valid and 
effectual so as to confer authority on the 
railway commissioner in said statute of Mani
toba mentioned, to construct such a railway 
as the said Portage extension of the It. R. V. 
lty. crossing tin* Can. Pac. lty.. tin* Railway 
Committee first approving of the mode and 
place of crossing, and first giving their dir
ections as to the matters mentioned in ss. 
171. 17."* & 170 of the said Railway Act? 
The Court was unanimously of opinion that 
tin* said statute of Manitoba was valid and 
effectual so as to confer authority on tin* 
railway commissioner in the said statute of 
Manitoba mentioned, to construct such a rail
way as the Portage extension of the R. It. 
X'. lty. crossing the Can. Pac. lty.. tin* Rail
way Committee first approving of the mode 
and place of crossing and first giving their 
directions as to the matters mentioned in ss. 
174. 17."*. »Nc 17<* of the said Railway Act. 
/a re Portaye t.rtenxion of the Med Iticei' 
\ nllt p Mail nap. Cass. I tig. <2 ed. I 1N7.

IIP. 'I’itle to land— Tenant for life—Con- 
repanee to mil mi u row/hiiiii bp—Mail trap 

I rts- C. S. C. c. (Hi. x. II. x. ». I l ief. 
v. 17. x. 1.1 lty C. S. C. c. fit;, s. II t Rail
way Act i. all corporations and persons what
ever. tenants in tail or for life, (ircvcn de nub 
ut it u I ion, guardians, jlce., not only for and oil 
Is'half of themselves, their heirs and succes
sors. but also for and on behalf of those whom 
they represent . seized, possessed of
or interested in any lands, may contract for. 
sell and convey unto the company ( railway 
companyi. all or any part thereof; and any 
contract. Acc., so made shall lie valid and 
effectual in law. Held, affirming the decision 
appealed from (IP Out. App. It. 2ti.~>), that a 
tenant for life is authorized by this Act to 
convey to a railway company in fee. but the 
company must pay to the remainderman or 
into court the proportion of the purchase 
money representing the remainderman's in
terest. Midland Mi/, of ('iinada v. Vo urn/, 
xxii.. 100.

WO. i'indinpx of jura—Anstcerx to queu
tions—AY ir trial—Xeyliycner—Ma il ira p rom
pait n — .1 et of incorporation — Clianpe of 
name.]- Where it appeared on the argument 
before the Supreme Court of Canada, that the 
jury had not properly answered some of the 
questions submitted to them at the trial, a 
new trial was ordered. [Note.—In other re
spects the judgment of the Supreme Court of 
Xova Scotia (27 X. S Rep. 40Si was 
affirmed. | Pudtey v. Dominion Atlantic Ma. 
Co., xxv.. 001.

151. ('nnxlitutional lair—Poircrn of Cana
dian Parliament—Prohibited eontrart—Con- 
Holidated Mail trap Art, 1879. |—For the rea
sons given by the judgment appealed from. 
(Q. It. 8 Q. R. fin") I. the Supreme Court 
of Canada affirmed the judgment ap|s*aled 
from which held, that the “ Consolidated Rail
way Act. 1879,” s. IP. B.-s. 10. was within

the legislative jurisdiction of the Parliament 
of Canada, which, having power to legislati
on railway matters, could also legislate on 
all incidents required to carry out the ob
jects it had in view connected with and prim 
aril.v intended to assist in carrying out such 
principal object; that the capacity of dim- 
tors was such an object, essentially connected 
with tin* internal economy of a railway com 
puny; that a contract prohibited by statute i' 
void although not specially stated to In* s> 
in the statute which merely provides a penalty 
against an offender, and that, where the pri
saient of a railway company, subject to t lui i 
Act. entered secretly into partnership with 
contractors for the construction of tin* rail 
way. no action could l*e maintained upon tli 
partnership contract by him against Ins pan 
tiers. Macdonald v. Miordon. xxx., tilP.

152. Mail ira 1/—// iphtrap vrototitiq—( 'onlni 
of street»—Compemtution to munieipalitp 
Terminait “at or near” point nanti d.\ 
Authority to a company to build a railwa. . 
powers them to cross every highway ls*lwi
the termini without permission of the muni* 
pal authorities Is-ing necessary and with** 
liability to compensate the municipalities f, 
the portions of the highways taken fm* tli 
road. A charter authorized construction 
a railway from Vaudreuil to a point at m 
near Ottawa, passing through the <'munie» : 
X'audreuil, I'reseott and Russell. Held, lie 
if it were necessary the railway could pa 
through the County of Cnrlcton, in which i 
City of Ottawa is situated, though it was i , 
named. lit Id. also that in this Ac i 
words "at or near the City of Ottawa." iu. u 
" in or near" said city, .ludgment of tin* 
Court of Appeal t I Out. !.. R. 501. affirm m: 
the judgment at the trial <2 Ont. !.. R. v - 
affirmed. (Up «f Ottaira v. Canada Atlnnii• 
Mil. Co.; City of Ottawa v. Montreal e (H 
taira Mp. Co., xxxiii., .'170,

lfi.1. f,oration of per at a ne at trap /'• <<<
— I.apinp out of botindariex Conxtiuetim of 
ilt til Hxtopprl bp conduct It mils of h 
lion- Hcpixtrp hunt—\olire of prior I,
It i pa riait riphtH— Possession—. I rquisitii'i /-#■- - 
ncription— Tenant Ini Huff ranee I »•/«.
l',7i. I }N7. li'.i.l. 219.1. 2.Hit ' '

Irt. 7 7 c. P. v. I) <t hi I ,et. c. ::
I iet. e. til, x. hi— Pi ml in tin of fact I 
nient of da in a pen Min pit pirn tie hasi Un- 
limine direct /huitaine utile Miniate 
Mip ht of art ion Addinp parties. | ,\ nil- 
way company purchased land from !’• 
bounded by a non navigable river, a- 
lected and laid out" for their pen, >•o-i" 
way. Stakes were planted to shew th* >i*h* 
lines, but the railway fencing was plm • -I. 
some of the disputed points, olnive tin- 
line, although the company could m li
the quantity of land conveyed unless tin m-'k 
possession to till* edge of the river. I ' 
mnined in possession of the strip •> land 
lietween the fence and the water's ed ami 
of the lied of the stream ad tnediui> ni 
and. after the registration of the deed i•• tin* 
company, sold the rest of his proper y i'< 
eluding water rights, mills and dan ob
structed in the stream to the del",1 dm'< 
auteur, describing the property sold " 
eluding that part of the river which i* i)'1 
fncltided in the right of way. &c.” Tim i»lj"M' 
tiff's never operated their line of railway I"" 
immediately on its completion, under i"'"'nri 
conferred by their charter, and Tin* Itailwav 
Act. 14 Ac 15 Viet. c. 51. leased it for W ‘-ne
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to allot her company and the railway has been 
ever since operated by other companies under 
the lease. The plaintiffs' action pctitoire, in
cluding a claim for damages, was met by pleas 
(li that the lease was an alienation of all 
plaintiffs’ Interest in the lands occupied by 
the railway and left them without any right 
of action; (2i that the righi of way sold 
never extended beyond the fencing, such being 
the interpretation pluced upon the conveyance 
by permitting l1. to retain possession of the 
strip of land in question ami the river ail 
medium fit am ; (3) that by ten years' posses
sion as owner in good failli under translator)1 
title the defendant had acquired ownership 
by the prescription of ten years and (4) that, 
by thirty years’ adverse possession without 
title, the defendant and his auteurs had ac- , 
ipiired a title to the strip of land and riparian 
rights in question. On appeal the Supreme 
Court, livid. I. That the description in the 
deed to the railway company included, ex jure 
uatunv, the river ail nuiliuiir I'll ma a tj a ti
ns an incident of the grant and that their 
title could not Is* defeated by subsequent con
veyance through their vendor and warrantor, 
notwithstanding that they may not have taken 
physical possession of all the lands described 
in the prior conveyance. 2. That the posses
sion of the strip of land and the waters and 
lied of the river ail medium /il a in by the ven
dor and his assigns, after the conveyance to 
• lie company, was not the possession a ni hi n 
tlninini required for the acquisitive prescrip
tion of ten years under art. 22.11 C. C.. but 
merely an occupation as tenant by siiffraneo 
upon which no such proscription could In- 
based. That the failure of the vendor to 
deliver the full quantity of land sold and the 
company’s abstention from troubling him in 
his possession of the same could not be con
strued as conduct placing a construction upon 
the deed different from it' clear and unam
biguous terms or as limiting the area of tIn
lands conveyed. I That tin* terme of the de
scription in the subsequent conveyance by I1, 
to the defendant's auteur were a limitation 
equivalent to an express reservation of that 
part of the property which hud been pro 
viously conveyed to the company and pre
vented the defendant acquiring title by ten 
voars’ prescription, and further that lie was 
charged with notice of the prior convoy at vi
lli rough the registration of the deed to the 
company.—T». That the acquisitive prescrip
tion of thirty years under art. 2212 C. <’. 
could not run in favour of the original vendor , 
who had warranted title to the lands con
voyed to the company because, after his gale 
t-» them, he could not possess any part of the 
property which he had failed to deliver anima 
•Ininini nor in good faith.—The judgment ap
pealed from was reversed on the questions of 
law as summarized. I la vies. ,1.. diihitant'. but 
the findings, on conllictorv testimony in re
spect of damages, made by the trial judge 
"'ii' not disturbed on the appeal.- On the 
question raised as to the right of action to re- 
ciner the lands and for damages caused to the 
permanent way. it was Hew. affirming the 
judgment appealed from, that the lease in the 
companies which held and operated the rnil- 
XVIV; amounted to an emphyteutic leas.- as- 
sigidiig the domaine utile and all the plain- 
!ll1s fights in respect of the railway, reserv- 
nig, however, the domaine direct, and. con- 
S|,,iui*ntlv. the plaintiffs had the right of action 
an in till,ire as owners of the legal estate, 
although the right of aetion for tin* damages, 
if any, sustained would belong to the lessees.

Semble, that, if necessary, the lessees might 
have been allowed to be added as parties, 
plaintiffs in the action, in order to recover 
any damages which might have been sus
tained, if there had Ihs-h any satisfactory 
proof that damages had liven caused through 
the fault of the defendant. Massawippi I al
ley Ity. Vo. v. Heed, xxxiii., 457.

154. Statutory power» to borrow—Mort
gage of rail nay—Sale of rights—I lira vires.

Hue Moktuaue, 10.

155. False bill of lading- .Vo goods shipped 
—Accepted draft icitli bill allai bed \ dranee 
on consignment- Fraud of agent I.lability of
company.

tSvc I’m Ml 1* A l axo Auk XT, 2.

150. Organization of company—Subscrip
tion of stock- \llutmint—.\otiix—Liability 
of subscriber.

Six Com pax Y. 34.

157. Fusses—Conveyance of voters to polls 
—Free transportation- Corrupt acts.

See Election Law, 50.

158. Contract for continuous possession of 
Government railway- Hrvuch by officers in as
sertion of supposed right - Damages—37 l ift.

Sec Tout, 1.

150. Construction of tramway — F sc of 
traction engine—Steam engine—It reach of

See CoNTttAcT. 5.

100. Construction trains I hi am y is En- 
gincer's certificate— Condition pnxedent— 
Want of ililigi lice—Laches.

Sir t 'll.XTUAIT, 54.

ltll. l/olliug sloil; and mah tints - In pa id 
vendor— I m mon aides by destination Prior it y 
of mortgagi /»'*•»i in r in possession Privi
leged claim—Current earnings Current ex-

102. Ad ranees to insolvent com pan g — 
Pledge of railway properly Fraudulent pre
ference— Prioritp.

103. Municipal by-law Special assessments 
— Drainage— Powers of councils us to addi
tional ncccMsarii works I lira vires resolu
tions— F.xeented contract.

Fee Municipal CoilPotlATIox. 00.

104. Construction contract Condition pre
cedent to payment Certificate of engineer.

Sec COXTHACT, 00.

105. Mining claim Hegistered description 
—Error- Certificate of improvements—Ad
verse action- It. S. It. C. c. J.I5. s. 28.

See Mixes and Minerals, 8.

100. Capacity of directors — Partnership 
with contractor -Powers of Canadian Parlia
ment- Prohibited contract—The Consolidated
Railway let, 1870.

See Constitutional Law. 30.
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REGISTRY LAWS

REFEREE.

Stl

RATABLE CONTRIBUTION.

Water lota—Accretion to land»—After ac
quired property — l'ala a deinonatratiu—Dis
charge of mortgage.

See Mortgage, 52.

RATEPAYER.
&'«i# against school trustees—Taxing costs 

—Locus standi of ratepayer.
Sec Appeal, 179.

And see Assessment and Taxes—Drainage
—MUXICI PAL CORPORATIONS.

RATIFICATION.
1. Execution of deed—Agreement to com

pound icith debtor—Estoppel.
See Deiitoh and Creditor, 5.

2. Rescission of contract—Delays in bring
ing tniton Laches— Estoppel—Waiver.

See Vendor and Purchaser, 20.

3. Principal and agent—Promoters of com
pany—Agent to solicit subscriptions—False 
representations—Benefit.

See Company Law, 24.

REAL PROPERTY.
Gas pipes — Fixtures - Assessment—Ex

emption from taxes—Title to portion of high-
* See Assessment and Taxes, 13.

And see Immoveable Property—Title to

Agreement respecting lands — Boundaries 
— Referee's decision — Bornage — Arbitra
tion-Arts. 941-945 and 1341 et scq. C. C. P. 

See Arbitrations, 18.

And see Practice and Procedure, 123-127.

REFERENCE.

1. Master's report—Exceeding authority.) 
—Tin? decision of the Supreme Court of Nova 
Scotia (11) N. S. Hep. 341) confirming the re 
port of a master on a reference, was reversed 
on llie ground that the master had exceeded 
his authority and reported on matters not re
ferred to him. Doull v. Mel licit h, xiv., 739.

2. Opinions on constitutional matters—5) if 
55 Viet. e. 35—Legislative jurisdiction.

See Constitutional Law, 22.

3. Master's report—Assessment of damages 
—Joint tort feasors—Severance of damages— 
Reasons for report.

See Practice and Procedure, 124.

4. Reference to master—Vendor and Pur
chaser Act—Admission of evidence—Appeal 
from certificate—Final judgment—Appeal to 
Supreme Court of Canada.

See Appeal, 199.

And see Practice and Procedure, 123-127.

REFERRED CASES.

“ Judicial District Act," 1379 ( B. C. )- 
“ Better Administration of Justice Act." 131s 
(B. C.)—43 Viet. c. 13 (/879). (B. V.)

See Constitutional Law, 1.

REAL PROPERTY ACTS.
See Registry Laws—Title to Lands.

RECAPTION.
See Saisie Gagerie.

RECEIVER.
Of stolen property—Unlawful appropriation 

—Simultaneous acts—Appropriation by bailee 
or trustee.

See Criminal Law, 13.

And sec Assignments—Winding-up Act.

REDEMPTION (DROIT DE REMERE.)
Title to land — Sale — Right of redemption 

—Effect as to third partus—Pledge—Deli
very and possession of thing sold.

Sec Pledge, 8.

And ttc Mortgage — Sale, 83-94 — Scire

REGISTRY LAWS.

1. Ontario, 1-9.
2. Quebec, 10-22.
3. Nova Scotia, 23 27.
4. New Brunswick, 28.
5. British Columbia. 29-30.
it. North-West Territories, 31-33.
7. Trade Marks, 34.
See. also. Copyright — Patent of Inven

tion—Ships and Shipping—Title to 
Lands—Trade Marks.

1. Ontario.

1. Equitable title — Registered deed—1 ''in
structive notice — Actual notice — Parol 
agreement A—The Hist section, K. S. 0. 
I1S77) c. ill. does not apply to a ease where 
the party registering an instrument affe< ting 
lands has notice of an equitable lien, charge 
or interest in or upon the lands, even although 
it may have been created by parol agreement. 
Judgment appealed from (9 Ont. App _ K. 
429), affirmed. Rose v. Petcrkin. xiii.. 4*77.
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2. Trespass — Damages — tintement — 
Equitable intercut—10gin!ration of by-law — 
Xutice—Registry Act.\—U. S. O. (1S77i p. 
114, s. 83, providing that no lion, charge or 
interest affecting land shall he valid as against 
n registered instrument executed by the same 
party, his heirs or assigns, is not restricted to 
interests derived under written Instruments 
-usreptihle of registration, hut applies to all 
interests.—If the owner of land gives permis
sion to the municipality to construct a drain 
through it. the municipality, after the work 
has I icon done, has an interest in the land 
to which the registry laws apply whether the 
agreement conveys the property, creates an 
easement or is a mere license which has he 
come irrevocable, and if there has boon no by
law authorizing the land to Is* taken such in
terest is, under the said section, ineffectual as 
against a registered deed executed for value 
w: bout notice. Ross v. Hunter (7 Can. 8. C.
11. -Si11 distinguished.—Judgment appealed 
from (21 Ont. App. It. 395) affirmed. City 
of Toronto v. Jarvit. xxv., 237.

Mortgage — Agreement to charge lantln 
—Statute of fraudt —Registry.]—Tile owner 
of an equity of redemption in mortgaged 
lands, called the Christopher farm, signed an 
agreement which his solicitor wrote on one of 
his letter forms under the printed words 
“Dear Sir,” his own name being at the bot
tom on the left side and he made an affidavit, 
as subscribing witness, to have it registered. 
In an action arising out of this agreement it 
was contended that the solicitor was not a 
subscribing witness, but only the person to 
whom the letter was addressed. Held, affirm 
ing the judgment appealed from (22 Ont. 
App. It. 17"»i. that the solicitor signed the 
agreement as a witness and the registration 
was, therefore, regular, hut if not, as the docu
ment was upon the registry a subsequent pur
chaser had actual notice by which lie was 
bound notwithstanding the informality in the 
proof of execution, which did not make the 
regi-tralion a nullity.—Held, per Taschereau, 
.1. that the agreement did not require attes
tation and if the solicitor was not a witness 
it -liould have been indorsed with a certifi
cate by a County Court Judge as required by 
It. S. O. ( 18871 c. 114. s. 4"». and as it had 
been registered the court would presume that 
such certificate had been obtained. Hooker v. 
lloo fut et ter, xxvi.. 41.

4. Priority — Postponement of mortgage — 
Failure to register agreement — At tig nee in 
go ml faith without notice.

See Mortgage, 41.
j-i Vic/, c. 2’i. s. 28 (Ont.)—ltegittra

tion of by-law—Defectt cured.
Sec Railways, 89.

6. Subséquent mortgage —- Priority — liar 
of dower — Heleatv of annuity—Sur glut gro
wth of mortgage tale.

See Mortgage. r»8.
7. Chattel mortgage—,»J Vic/, c. 20 (O.) — 

Agreement not to register — Void mortgage— 
Possession by creditor.

Sec Chattel Mortgage. 21.
8. Public highway — Hcgittcred glan—De

menti,I ter — Conttruetion of statute— 
netroxgectivc statutes — Estoppel—jtf Viet.

, 9. Agreement charging lands —• Statute of
Frauds — Uegistration — Proof of execution.

See Notice, 4.

10. Deed of gift inter vient—ltegitt ration— 
Subsequent deed Arts, sut;, 1692 c. 0,\— 
Where the character of an unregistered do
nation of lands was subsequently changed by 
a registered deed shewing that the intention 
was to transfer lands as a dation en gaiement, 
the conveyance cannot be set aside for want 
of registration of tin- original deed of gift 
inter i not. Judgment appealed from I M. L. 
R. li Q. B. 310) affirmed. Lacoste v. Wilton, 
xx., 218.

11. Title to land — Life ettate — Substitu
tion—Privileges and liygolhers ■— Preferred 
claim — Prior ineumbraneet.1 — Held, ner 
Taschereau. J., that art. 2172 of the Civil 
Code of Lower Canada, as interpreted by the 
statute. 29 Viet. c. 25. applies to hypothecs 
ami charges only, and does not require renewal 
of registration for the preservation of rights 
in and titles to real estate, t adebonewur v. 
City of Montreal, xxix., 9.

12. Railway—Expropriation of hind—Title 
to land—Tenanlt in common Propriétaires 
gar indirit — Conttruetion of agreement ■ 
Misdescription—Plant and hooks of reference 
—Satisfaction of condition us to indemnity — 
Estoppel—U. S. Q. arts, âltl.l. ôlti'f—Art. LiOO 
C. C. | The provisions of the Civil Code of 
Lower Canada respecting registration of real 
rights have no application to proceedings in 
matters of the expropriation of lauds for rail
way purposes under the provisions of the re 
vised statutes of < jueliee. <Quebec, Montmo
rency <t Charlevoix Ify. Co. v. tlibsouvj tlib- 
tone' \. (Jucher. Montmorency <t Charlevoix 
lty. Co., xxix., 340.

13. Title to land — Substitution — Accept
ance by institute —Parent and child—Eights of 
children not yet born /{evocation of deed— 
Prescription — Ilona fillet Recital in ilenl - 
Presumption against purchaser—Arts. 020, 
H'.H. i/Od, 2202, 2207, 2251. 2253 C. C.1—As 
good faith is required for the ten years’ pre
scription under the Civil Code, that prescrip
tion cannot he invoked against a substitution 
which has been duly registered, such registra
tion being sufficient to constitute any third 
party who might subsequently purchase from 
the institute a holder in bad faith. -Judgment 
appealed from I(j. R. fi CJ. R. 4901 reversed.

, Melodic v. Simpson, xxix., 375.
Il-eave to appeal to Privy Council refused.]
14. Interdiction — Marriage laws — Dower 

—Sheriff's tale — Wurrautg — Successif— 
Renunciation — Interdiction.]—The registra
tion of a notice to charge lands with cus
tomary dower must, on pain of nullity, lie 
accompanied by a certificate of the marriage 
in respect of whit'h the dower is claimed and 
must also contain a description sufficient to 
identify the lands sought to lie affected.—A 
sale by the sheriff under execution against 
a debtor in possession of an immoveable un 
der apparent title discharges the property 
from customary dower which has not lieen ef
fectively preserved by registration validly made 
under the provisions of art. 21 HI of the Civil

i Code. Rousseau v. Iturlund, xxxii.. 541.
And see Renunciation.See Highways. 2.
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15. Marriage covenant — F inversai com- 
munity — Don mutuel — Registry lines — 
Arts. W7, iN//>, Hit C. C.—Construction of 
contract.\—A nmrriiigo contract contained the 
following clause :—“ Le* futurs epoux sc sont 
faits et se font par ee* présentes nu survivant 
d’eux ce acceptant, donation viagère, mutuelle, 
égale et réciproque de tous les biens meubles 
et immeubles acquêts, compléta, propres et 
autres biens généralement quelconques qui se 
trouveront être et appartenir au premier 
mourant au jour de son décès, île quelque 
nature qu'ils soient, et a quelque lieu qu'ils 
soient situés, pour par le dit survivant en jouir 
en usufruit sa vie durant. A sa caution jura- 
toile et gardant viduité." It was admitted 
that the only tiling affected consisted of pro 
pert.y belonging to the community. Held, af
firming the judgment appealed from, that the 
donation was one within the provisions of 
art. HI! C. <*. and. as such, did not require 
registration, as the clause is divisible and the 
stipulation in question as to universal com
munity merely a simple marriage covenant 
and not subject to the rules and formalities 
applicable to gifts. Iluot v. itiencenu, xxxiii., 
3i0.

Id. Sheriff's sole of In nils—Seizure suiter 
non domino et non possidentc— Irt. ti.tj C.
P. I rts. Joint, font C. f. -Registration of 
deed. I- Arts. 201MI and 2H1H f ('. refer to a 
valid seizure and sale and cannot be invoked 
against the registration of a deed of retroces
sion. Dufresne v. Itison, xvi., 5!M$.

See SlIKlUFF, (I.

17. Adverse possession of land —Acquisitive 
prescription — Priority of title — Construc
tive notice. |—A purchaser of land is charged 
with notice of a prior registered conveyance. 
Massairippi Valley l{y. Co, v. lleed, xxxiii., 
457.

Sec Title to Laxii, 8.

18. Pledge of rail tray property — Fraudu
lent preference—Priority.

1!t Sale hy sic riff Sheriff's deed — It eg. 
istration of—Absolute nullily.

Sec Sale, <18..

20. Title to land Fnt a it Life estate
Fiduciary substitution — Privileges and hypo
thecs — Mortgage by institute - Preferred 
claim — Prior incumbrancer - Vis major — 
Practice — Sheriff's sale — Sheriffs deed — 
Chose jugée — Parties — Fstoppel — Deed 
poll Iinproeements on substituted property.

• Sec SVIISTITVTIO.N. I».

21. Scire facias Title to land — \ until- 
ment of letters pah at — Tender on taking ac
tion -- Sale of pledge — Vente A réméré — 
Concealment of material facts—Arts. IJ7)- 
HI It It. S. (J.—Itegist ration — Transfer of 
Crown lands—Art. HH) 7 C. P. (J.—.1 rt. I Soil 
C. C.

Sec Crown. U3.

22. Registered deed — Description of lands 
—Cadastral plans and descriptions—Xoticr— 
Adverse possession - Ilona fide»—Prescription.

See Title to Land, 87.

3. Nova Scotia.

23. Abstract of title— Visible incumbrane, 
—Xoticv—If. H. A. S. <) iir.i. r. 79.
19 — Trespass — Fascinent — Party wall 
Deed — Conveyance.I—The action was f. i 
trespass by It. against II., for erecting a wai 
over and upon the south wall or cornice >-• 
appellant's building, piercing holes, &c. II 
pleaded s|»ecial leave and license, for valu 
able consideration paid by him. and an equit 
able rejoinder that plaintiff and those through 
whom he claimed had notice of this eaneimi.i 
at the time of their conveyances. In 18511. I , 
who then owned It.'s pro|>erty, granted l > 
deed to II.. privileges of piercing the wa 
carrying stovepipes into the Hues, and erecting 
a wall above. It. purchased in 1872 from i!... 
Hank of X. S.. which acquired from one I'., 
to whom C. had conveyed. All the convex 
auces were for valuable consideration. aml 
registered, but the deed from C. to II. " i- 
not m-orded until 1871, and in examining tiie 
title no search was made under C.'s m 
after registry of the deed to l-\, in 1n»I2. 
and, therefore, the deed creating the . •
ment passed observation. There was «*vid<■ i■ .. 
when attention was called to it. that II. ni 
no separate wall, and the wall above api» I 
hint's building could be seen from across tin- 
street. Held, reversing the judgment app-- m i 
from 12 Ituss. Held. 44 l. that the mm mu 
auce of illegal burdens on U.’s property 
the fee had been acquired by him were, m 
law. fresh and distinct trespasses aeai -i 
him. 2. That the deed creating tile casein- nt 
was an instrument requiring registration - 
del* the provisions of It. S. X. S. t 4 ser - 
711, ss. 1) & 111, and was defeated by the | - r 
registration of the subsequent purchaser's 
veyance for valuable consideration, and ii.it 
from the date of the registration of the 
veyance lo !■'. the easement became void ai m 
against F. and all those claiming title iIn - -
him. 3. That io defeat a registered d   i •
must be actual notice or fraud and that iii-iv 
was no fraud or actual notice in this 
disentitle It., to insist in equity on his 1- gal 
priority acquired under the statute. /'• r 
Gwyiiue, .1., dissenting. That upon the i i 
ings as they stood on the record, ill-- 
lion of the Registry Act did not an
as the incumbrance complained of laid Uni 
legally created in 1850, its mere contimianu 
did not constitute a trespass, and that < - 
lion as framed should not lie sustained /•'->< 
v. Hunier, VÜ., 2811.

24. R. S. A . S. (5 ser. I e. N|, *. 21- li
teral judgment - Priority — Marty" ' 
Rectification of mistake. | By R. S V S
(5 ser.) c. 84. s. 21. a registered .............
binds the lands of the judgment debtor, win1 
liter acquired ladore or after such registry.
as effectually as a mortgage; and ....... »r
mortgages of such lands, duly eXd U
not registered, are void against the judgment 
creditor who first registers his judgmeat. A 
mortgage of land was made, by mistake nnd 
inadvertence, for one-sixth of the mortgagers 
interest instead of the whole. The n --rtgage 
was foreclosed and the land sold. Before fer-- 
closure, judgment was registered against li-1 
mortgagor and two years afterwards, execution 
was issued and an attempt made to l» \> i»nthe 
live sixths of the land not included in the 
mortgage. In a suit for rectification and w j 
junction to restrain the judgment ere-liMr i 
from so levying. Ihld, affirming the judgment 
appealed from 122 X. S. Rep. 14« * •. Siren; I
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a ini Patterson, JJ., dissenting. tlint an agree- 
ment to give a mortgage of the five-sixths of 
the said land was void as against the judg 
nient. Orindley v. Hluikic ( 111 X. S. Hep. 
271 approved and followed. Miller v. Ihiggan. 
xxi., 33.

2Ô. Mortgage—Mining machinery— Regis- 
Irai inn - - rixturen — / nterpretution of term* 
—Hill of nale — Personal chattels—It. S. N. 
8. (Û nee. I c. Ud. hh. I, I and 10 (Hills of 
«ah !-.».> Viet. iX. S. i r. I. h. (Tin 
Mine» AcO.I—The “ fixtures ” included In the 
meaning of the expression "Personal Chattels'* 
hv the tenth section of the Nova Scotia " Hills 
of Sale Act." are only such articles as are 
not made a permanent portion of the land 
ami may he passed from hand to hand with 
out reference to or in any way affecting the 
land, and the “delivery” referred to in the 
same clause means only such delivery as can 
lie made without a trespass or a tortious act.

-An instrument conveying an interest in 
lands and also fixtures thereon does not re
quire to he registered under the Nova Scotia 
• Hills of Sale Act ’’ (H. S. X. S. <3 ser.) c. 
P2i. and there is now no distinction in this re
spect, between fixtures covered by a licensee's 
or tenant's mortgage and those covered by a 
mortgage made by the owner of the fee.— 
Judgment appealed from affirmed. Warner v. 
Ihni, xxvi., 3SS.

2d. Leone for liven—Item iral—Xnc life— 
l.i oh nee- -Hem fit of Registry Act — Purchaser

\oliet—It. S. X. S. Ôlli hit. e. 8).
See Leash. 31.

27. .1 ssignment for benefit of errdilorn — 
It. S. X. S. t •>//! Her. ) e. Hi—Chattel mort 
gagi Statute of Elizabeth.

See Chattel Mortgage, 13.

4. New Brunswick.

2*. Ilcgintered deed—Priority orer earlier 
grantee —■ 1‘oxtimm inent—N otice. | To post 
|M»ne a deed which has acquired priority over 
an earlier conveyance by registration, actual 
notice, sufficient to make the conduct of the 
subséquent purchaser in taking and register 
ing his conveyance fraudulent, is indisjiens- 
ahle. .Iiidgment appealed from (33 X. B. 
Hep. 3101 affirmed. A nr llrunsiriek Ity. Co. 
v. hilly, xxvi., 341.

3. British Columbia.

20. Registration of tar deed Certificate of 
till’ Priority over earlier certificate—R. S. 
H. c. e. III. I—Section 13 of the British Vo 
lumhia Land Registry Act (U. S. B. V. «. Ill » 
prmides that a person claiming ownership in 
fee nf land may apply for registration there 
"f and the registrar, on being satisfied after 
examination of the title deeds, that a priimi 
!"' ' 1 a-1- is established shall register the title 
in ilie " Register of Absolute Fees.” Section 
Iff. which authorizes the registrar to issue a 
cert i l irate of title to the person so registering. 
«*<>11(11 ins this provision : ” Kvery certificate of 
•die shall he received as priimi facie evidence 
in all courts of justice in the province, of 
tue particulars therein set forth." And by s.

23 " the registered owner of an absolute fee 
shall lie deemed to Ik* the priimi fane owner 
of the land described or referred to in tlie 
register for such on estate of freehold as he 
may possess.” . . Ileld, affirming the
judgment appealed from (7 H. V. Rep. 12 
mil i nom. hirk v. Kirklamh. that a certificate 
of title issued on registration of a deed from 
the assessor of taxes issued to a purchaser at 
a tax sale dm-s not of itself oust the prior 
registered owner of the land describ'd in the 
register, but the holder must prove that all 
the statutory provisions to authorize a sale 
for taxes had been complied with. Johnnoa 
v. Kirk, xxx., 344.

30. I.eyncy—.Votin Mortgage -Chargi on
tandn—Priority.

See Execl TORN AMI Administrators. I.

0. North-West Territories.

31. Real Properly .1 et -Registration—Ex> - 
rution I'll registered traii"fers Equitable 
rightn Soli s under execution.\ - The provi
sions of s. Ill of the Territories Real Vnqierty 
Act I R. S. V. e. 31). as amended by 31 Viet, 
v. 2H < 11.1, do not displace the rule of law 
that an execution creditor can only sell the 
leal estate of his debtor subject to the charges, 
liens and equities to which the same was sub 
jeet in the hands of the execution debtor and 
do not give tin* execution creditor any superi
ority of title over prior unregistered transfer
ees. but merely protei t the lands from inter
mediate sales and dispositions by the execution 
debtor. It" the sheriff sells, the purchaser bv 
priority of registration of the sheriff’s deed 
would under the Act take priority over pre
vious unregistered transfers. .Indûment ap
tien led from affirmed, delicti v. Wilkie; del
icti v Scottish Ontario and Manitoba Land 
Co; delicti v. Poirell; delicti v. Erratt. xxvi..

32. Mixcondm t — Hreaeli of duty Estab
lish! d jurixprudtncc Tcrritoricn Rial Pro- 
in 11 y li / t nngiHtertd traiiHfiis Charging 
lands—Levy under execution — Indemnity to 
sheriff — Tort. | — Neither a solicitor nor a 
sheriff is a tort feasor, as against a transferee 
whose transfer is unregistered, by registering, 
in the discharge of their resjs*ctive duties, 
an execution against the lands of the judg
ment debtor. -The delivery of an execution 
with a requisition to the sheriff to charge and 
levy upon lands apparently belonging to the 
execution debtor does not give rise to any im
plied or express obligation on the part of the 
solicitor of record to indemnify tlie sheriff 
against loss or damage in consequence of irre
gular levy, under the execution. Taylor v. 
Robertson, xxxi.. (513.

33. Renewal of chattel mortgage X. IV. 
Ter. Ord. Xo. J of 1881—Computation of time.

See Chattel Mortgage, 4.

7. Trade Marks.

34. Of trade mark—Rectification. 
See Trade Mark, 3.
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RELEASE REPETITION.

1. A (lirewent lo compound ipith creditor— 
Execution of deed—Ratification—Estoppel.

Sec Debtor and Creditor, 5.

2. Partnership— Settled accounts — Reliant 
—Setting a aide releases anil opening accounta.

Sec Account, 5.

3. Mortgage — .1 /alignment of lease— Dis
charge—Abandonment of security.

Sec Mortuaue, 53.

4. Partnership — Insolvent firm Assign
ment for benefit of creditors—Composition— 
Discharge of debt Release of debtor.

Sec Debtor and Creditor. 7.

RELIGION.

Will- Condition of legacy—Religious liberty 
- Restriction as to marriage — Education— 
Exclusion from succession — Publicc policy.

Sec Public Policy, 1.

REMAINDER

1. Will—Usufruct — Subsequent devise in 
fei—Conveyance #»/ lands by usufructuary— 
Sale by sheriff—Rights purged— Estoppel.

See Sheriff, S.

2. Survival of tenant for life—Possession— 
Owner in fa—Statute of Limitations.

Sec Title to Land, 57.

3. Construction of statute—Estates tail—
11 ill—Executory devise on r “ Dying without 
issue" —' “Lawful heirs" “Heirs of the
body"—Estate in remainder expectant—Sta
tutory title 'Pille by will — Conveyance by

1. Rank stock — Substituted property — 
of substitution—Arts.

tenant in tail.
Sec Will, 10.

RENTES FONCIERES.

R. S. C. c. LI,i, ». ill) (b)—Annual rents— 
(Jround rents — Jurisdiction.] — The words 
" annual rents.” in H. 8. C. c. 135. s. 29 (i>). 
menu “ ground rents " < rentes foncières » unci 
not nil annuity or like charge. Rodier v. La- 
piere, xxi., 05.

Trust — Registration of substitution—
Ml, 038, 9.19 C. r.—Pledge by trustee—Re 
demption—Comlictio indebiti— Arts. 10\7, 
lUlfS C. C. | — The curator to the substitution 
of W. P. paid respondents ÿ8.tl32. to redeem 
34 shares of the ltank of Montreal entered 
in the hooks of the hank in the name- of W. 
U. P. in trust, and which the said W. O. P., 
one of the gnves and manager of the estate, 
had pledged to rc‘s|iondents l'or advances made 
to him personally. Appellants, representiim 
the substitution, demanded the money which 
I hey allege II. .1. P„ one of them, had paid by 
error as curator to redeem shares Ix-longing 
to the substitution. The shares in question 
were not mentioned in the will of W. P., and 
there was no inventory to shew they formed 
part of the estate, and no acte d’emploi or 
remploi to shew that they were acquired with 
the assets of the- estate. Held, per Kitchic. 
O.J.. and Fournier and Taschereau. JJ., uf 
drilling the judgment np|ienled from, and the 
judgment of the trial court (10 Q, 1,. It. 
1931. that the debt of W. G. P. having been 
paid by the curator with full knowledge of tin- 
facts, the appellants could not recover. /•- r 

| Strong and Fournier, J.l. That bank stock 
cannot lie held as regards third parties in 
good faith to form part ot substituted prop 
erty on the ground that it has been purcha-cl 
with the moneys belonging to the substitu
tion without an act of investment in the name 
of the substitution and a due registretioi 
thereof. Patterson. J.. dissented. Petry \. 
Caisse d'Economic de A. D. de (Juvbec. xix . 
713.

2. Action—Condictio indebiti—Répétition 
de l'indu—Evidence—Fictitious claims—Mi- 
representation — Onus probandi — Railway 
subsidies — Insolvent company — Payment of 
claims by the Frown- Transfer by payee 
Art. 1090 V. 1.-54 I ict. c. 88 {<Jue.\.

Sec Action, 14.

3. Overcharge of sheriff’s fees—Counter
claim—Set-off.

See Sheriff, 13.

4. Customs duties—Lex fori—Lex loci—In
terest on duties improperly levied—Mist a kt 
of law—Presumption of good faith—Arts. 
1047, lop V. V.

Sec Customs Duties, 5.

RENUNCIATION.

Interdiction—Marriage laws—Dower—Re
gistry laws—Sheriff's sale—Warranty—Suc
cession-Donation.]— Per Taschereau, J. 
Neither the vendor nor his heirs, who have 
not renounced the succession, nor his uni
versal donees, who have accepted the dona
tion, can on any ground whatever, attack a 
title for which such vendor lias given war
ranty. Rousseau v. Rurland, xxxii., 541.

REPAIRS.

Sec Landlord and Tenant—Lease—Sub
stitution.

REPLEVIN.

1. Replevin—Equitable title—Principal ami 
agent—Advances to agent to buy
'Trust goods mixed with those of agent. | 
Under the present system of procédai- in 
Ontario an equitable title to chattel* will 
support an action of replevin. Carter \. /.«».*/ 
«(- ilisby, xxvi., 430.

2. Confusion of chattels—Unmarked logs 
Trespass—Possession.

Sec Action. 130.

3. Possession of goods—Vesting of prop
erty — Seizure — Justification by sheriff — 
Pleading.

See Sheriff. 9.
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4. Debtor ami creditor-—Agreement—Con
ditional license to take possession of qnods- 
Creditor’s opinion of debtor a incapacity, bona 
fides of It e pie ci n— t’oncersion.

Sec IfKBTOB AND (.'HERITOR, 50.

5. Canada Temperance Act--Search tear- 
rant — Magistrate's jurisdiction—Constable 
Justification of ministerial officer—Hoods in 
custodia legit—Estoppel—Mrs judicata—Judy 
meat inter partes.

Sec Canada Temperance Act, u.
U. Of confiscated yamlding instruments, 

moneys, «le.—-Criminal code, ». .575—“ The 
Canada El'idencc Act, JStl.t ”—Unies of evid 
enei - I in peach mint of forfeit un—Constabli 

See Criminal Law, 1(1.

7. Trust goods Ad ranees to buy gooils-
Eyuitable title.

Sec Action. 132.

And sec Revendication.

REPORT.

Preference—Master exceeding authority.
Sec Reference. 1.

REPRESENTATION.

Partition per stirpes or per capita — Is 
fruit—Accretion between hiirs.

Sec Substitution, 5.
And see House of Commons.

REPRISE DTNSTANCE.

1. Final judgment—lies judicata—Jurit 
tinn to hear uppeal.

Sec Appeal. 181.
Parties on appeal—Practice- Proceeding 

III muni of deceased party—Amendment Dis. 
en tionary order—Interference on appeal.
x" Appeal, 130—Practice and Phoce-

REQUETE CIVILE.

1. Judgment by default—Stay of prncccd- 
"'ff* — Disarotral of attorney—l.ong delay— 
U aircr— Estoppel—Itemed y — Practice.] --- 
1*11 Ulith Nov.. 1880. nn application was made 
in ilmmliers for an order directing the regis
trar not to settle the minutes of judgment ren- 
ileivd liy the court on the 10th .lune. 1880. 
|s"‘ Opposition 3. col. 1010, ante), and not 
,0 tax the costs, and to restrain the plaintiffs 
nom entering said judgment and taxing said 
eust*. the object of tm appellant being to stay 

execution of such jiulimienl to allow him 
Î" disavow the attorney who appeared for him 
in I lie court lielow. and to proceed against the 
judgment against him by requête civile. Held. 
(!fr Taschereau. J.. refusing the application, 
that as to the disavowal, it was too late for

the defendant to take such a proceeding, the 
attorney having apimared on the Utltli Oct 
1800. and lIn* defendant having been aware of 
it on the 20th April. 1874. when be tiled Ins 
first opposition in the cause. That the iudg- 
ineni of the Supreme Court must, under the 
S. C. Act, s. 4(1. Is* entered and sent io the 
court below before the defendant could have 
recourse to a proceeding by requête drib. 
The requête civile does not stay the execution 
ns a matter of course, an order of the 

' court or judge lieing necessary, and the de
fendant would have to apply to the Superior 
Court or a judge thereof for such an order. 
IE id. also, that a judge in chambers should 
not grant an order staying the execution of a 
judgment of the court, especially when the 

I appellant has had ample opportunity of mak
ing his application to the full court. Dawson 
v. Macdonald, Cuss. Dig. (2 ed.) 587, (188.

2. Petition in revocation of judgment Con
cealment of evidence—Jurisdiction —C. /*. Q. 
art. in7 U. S. C. e. IJÔ, s. U7. | Where 
judgment on a case in appeal has been ren
dered by the Supreme Court of Canada and 
certified lo the proper officer of the court of 
original jurisdiction, the Supreme Court has 
no jurisdiction to entertain a petition (re
quête civile) for revocation of its judgment 
on the ground that the opposite party su<- 
eeeded by the fraudulent concealment of evid
ence. Durochcr v. Du rocher, xxvii., (134.

3. Appeal—Question of local practice- In
scription for proof and hearing—Peremptory 
list Votioe- Surprint 1 rtifice- - Arts. JJj. 
Wi./iüâ. r. c. /*. io id bxti—R. of p. is. c.i 
E. I'.l—Vnder a local practice prevailing in 
the Superior Court, in the District of Mon
treal. I he plaintiffs obtained an order from a 
judge fixing a day peremptorily for the ad
duction of evidence and hearing on the merits 
of a case by precedence over oilier cases pre
viously inscribed on the roll and without no
tice to tiie defendants. The defendants did 
not appear when the case was taken up for 
proof and hearing and judgment by default 
was entered in favour of the plaintiffs. The 
defendant filed a reauête civile asking for the 
revocation of the judgment to which the plain
tiffs demurred. On appeal to the Supreme 
Court of Canada against the judgment main
taining the demurrer and dismissing the 
reauête with costs : Held, reversing |lie deci
sion of the Court of Queen’s Bench, that the 
order was improperly made for want of notice 
to the adverse party as required by the Rules 
of Practice of the Superior Court, and that 
the defendant was entitled to have the judg
ment revoked upon requête civile. Eastern 
Townships Hank v. Swan, xxix., 11)3.

4. Discovery of new evidence—Revocation 
of judgment- Xullity.

See Sheriff. 10.

RESALE FOR FALSE BIDDING.

Sheriff's deed—Registration of absolute 
nullity- Arts. USif d MU et scq. C. V. P.—Folic 
enchère. \—A sheriff’s deed which had issued 

1 illegally must he treated as an absolute nul- 
lity. notwithstanding registration, and it is not 

1 necessary to have it formally declared null 
before proceeding to a re-sale for false bidding. 

- Lambc v. Armstrong, xxvii., 300.
See Sale, 08.
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RESILIATION.

l«7c ih nu il ia I imi- Signification of transfer 
1 audition jin n ih ill In right of action.

Sic Signification, 1.

RES JUDICATA.

1. Hunk ah area—Seizure—Intervention 
lien juilieiita- Art. Mil. #|- A final judg
ment soiling aside an rntervention to a seizure 
of tin- dividends of hank shares founded upon 
an allegation lhat such dividends formed part 
of a substitution is not res judicata as to 
the corpus of said shares nor as to the divid
ends of other shares claimed tinder a different 
title. Muir v. i urh r; llolmes v. t'artvr, xvi.,
178.

2. Judunient in funner suit —Estoppel us 
against l roirn. | Semble, /nr tiwynne, ,|. 
There is no sound reason why tlie (io\eminent 
of the I lominion should not he Ismiid hy the 
judgment of a court of justice in a suit to 
which the Attorney-tienernl. as representing 
the (loveriinieiit. was a party defendant, 
equally as any individual would he. if the 
relief prayed hy the information is sought in 
the same interest and upon the same grounds' 
as were adjudicated upon hy the judgment in 
the former suit, Fonecca v. Aity.-Ucn. of 
L'anada, xvii., tiJ2.

o. Judgment by default — IHsavoirul of 
attorney — Execution- -U yposition Iter ora
tion of judgment — Stag of proceedings. | — 
After decisions against him in the matters set 
out under OiToan ioN. :i. and Ki:qi ftk Civilk. 
1. appellant took regular . proceedings in dis- 
avowal against the aitornev, who had appear- 
ed for him without authority before the 
Superior Court at Three Hivers, served upon 
the attorney and the other parties in the case 
on 14th 1 lee., ISSU. Nevertheless, a new writ 
of execution was issued, on 10th lice. ISSU, 
—On doth I lee.. I SHI, appellant tiled an 
opposition, ami iwtition to stay the proceed
ings pending decision on the disavowal.—The 
inogms of the opposition and petit ion were :
( 1 i That the appellant had disavowed the 
attorney, who had appeared for him. and was 
prepared to maintain the disavowal : < 21 That 
the disavowal had been served upon all the 
parties in the case : <3> That the 10th
1 lee., ISSU, an action in revocation of Un
original judgment in this cause had Ix-en 
Issued.— Appellant also stated reasons found 
ed upon facts which had only come to his 
knowledge since his lirst opposition which had 
given rise to the decisions in the matters above 
mentioned The conclusions were that all the 
proceeding* had and made in virtue of the 
writ, and all proceedings in the cause lx* stay
ed according to law until the decision of the 
proceedings laid and taken by the said oppo
sant in I lie present cause, as well on the dis
avowal tiled therein as on the action of revoca
tion of the judgment Issue was joined on 
these several proceedings and the appellant and 
respondent consented by written agreement 
that the issues should be decided upon a com
mon proof. On the disavowal, the disavowed 
attorney tiled an ap|ienranee, and the respond
ent also apjieared by attorneys. The pleas of 
the disavowed attorney, with exhibits, were 
tiled, and a petition for a Commission I toga- 
toirc was presented by the plaintiff in dis
avowal. to examine a witness absent from 
Three Hivers. The decision ou the petition was

suspended until a decision on a demurrer by 
the disavowed attorney. That demurrer wn> 
not decided, and the respondent in the mean 
time pressed the production of the proof on tin 
opposition. — The Superior Court at Tim- 
Hivers dismissed this opposition on 2nd Oct.. 
)**-. on the ground that there was r< « 
judicata, and this judgment was affirmed h\ 
the Oueen’s Bench, on the same ground. Tes 
sier. .1 . dissenting. Ilehl. reversing the jml. 
ment appealed from t Ritchie, C.J., nr-l 
Strong. .1., dissentingi. that there was no /- 
judicata, and that all proceedings in the cau- 
and on the writ of pi urns venditioni expon-i. 
de bonis mentioned in the opposition should U 
stayed until the decision of the proceedings m 
disavowal and of the action in revocation .a 
judgment. Appeal allowed with costs. thm. 
son v. Macdonald, Cass. Dig. (2 ed. ) .‘s7

4. Sheriff—Trespass—Sale of goods lig in 
soin nt- Ilona tides - Judgment of infen 
tribunal Estoppel liar to actiuji Era u du 
lent preferences—Pleading.]—K. was a tradei 
and in insolvent circumstances when he s i 
ilie whole of Ins stock in trade to D. At iIn
time of this sale D. was aware that two : 
D.’s creditors had recovered judgim-n 
against him. The sheriff afterwards sciz *<i 
the goods so sold, under executions issued upon 
judgments subsequently obtained, and upoi 
an interpleader issue tried in the t'ou,n\ 
Court the jury found that lx. had sold tin- 
goods with intent to prefer the creditors who 
held i lie prior judgments, but that I ». had pm 
chased in good faith, and without knowing 
such intention on the part of the vendor. 
Judgment was thereupon entered against I', 
in the County Court and the judgment " - 
affirmed by the Supreme Court ot Brit -1 
Columbia, en banc.—In an action afterwm I- 
brought by 1>. against the sheriff for tre-p.i- 
in seizing the goods he obtained a veriln i 
which was. however, set aside by the conn. 
en bane, a majority of the judges holding iiu 
the County Court judgment was a compi- - 
bur to the action.—On appeal to the Supi ■ -- 
• "iirt ol Canada, Ilehl, reversing tin- i : 
ment of the Supreme Court of British Colum
bia, that as the evidence shewed that i lie 
goods had been purchased in good failli In 
1). for his own lienefit. the sale was not id 
under the statute respecting fraudulent pi 
enees; that the County Court judgment ' i- 
a decision of an inferior tribunal of lin. md 
jurisdiction, could not operate as a bar in re
spect of a cause of action in the Mipinie 
Court, beyond the jurisdiction of the 1 
Court, and further, that even If such 
ment could lie set tin as a bar, it ougl. m 
have lieen spi-cially pleaded by way of - -t--p- 
pel. by a plea selling up in detail all in
flicts necessary to constitute the estoppel .-mil 
that from the evidence in the case it am n -i 
that no such estoppel could have been - -tali- 
lislied. Taschereau. .1., dissented. /#</", « » 
McMillan. 1st May. 181)3.

•». Information of intrusion — Sub........ '
action—llcncficial interest in land.] In pm 
ceilings on an information of intrusi ■ ; <-\ 
hibited bv the Attornev-tJeiieral of 1 "-'-la 
against the appellant, it had been a-l.iuds 
that the appellant, who claimed till'- nisi 
a grant from the Crown under the tin S 
of British Columbia, should deliver up r• 
sion of certain lands situate within i!i-- rn 
way Is-lt in that province. The tjimu 
Earicell 114 Can. S. C. U. 3H21. Tim app 
hint having registered his grant and ink'
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stops to procure on indefensible title from the 
Registrar of Titles of British Columbia, thus 
preventing grantees of the Crown from obtain
ing a registered title, another information was 
exhibited by the Attorney-!lonernl to direct 
ihe appellant to execute to the Crown in right 
<*f Canada a surrender or conveyance of the 
<uid lands. IIrhl, that the judgment in in
trusion was conclusive against the appellant 
ns to the title. Tin (Jut i n v. farwcll i 14 
i ;in. S. f. 1C. ::•.»*-!). and Attorm g-Ucncrul of 
llritish l'ni a hi bin v. Atlonicg-Hi n< ral of ( nn- 
» da tit App. Cas. 20."i ), commented on and 
distinguished. Ta mill v. The (Jueen, xxii..

.S' ' I 'O.NHTITVTIOXAL Law, 23 ; CltOWX, 77, 
and Minks and Minkkalh, 2.

•!. lUffi it nl causes of aid ton — Statute of 
Tiniidu.)—8. brought a suit for performance 
of an alleged verbal agreement by M. to give 
him one eighth of an interest of his.. M.'s in
i' rest iu a gold mine, but failed to recover as 
tie' court held the alleged agreement to be 
within the Statute of Frauds. On the hearing 
M denied the agreement as alleged, but nd- 
mittted that he had agreed to give S. one- 
eighth of his interest in the proceeds of the
mine when sold, and it having been afterwards 
sold S. brought another action for payment of 
Mull share of the proceeds. Held, reversing 
the decision of ihe Sunreme Court of Nova 
Scotia (24 X. S. Rep. .Y2ti) Fournier and 
Ta-chereau. .1.1., dissenting, that S. was not 
estopped by the lirst judgment against him 
from bringing another action. Held, also, that 
the contract for a share of the proceeds was 
not one for sale of an Interest in land within 
tin Statute of Frauds, Stuart V. Hull, xxiii., 
384.

7. Itur to action — foreign judgment — 
Estoppel — Judgment obtained after action 
begun- It. S. A. S, (J Her, I c. 10) h. IJ, h.h.

ofilers J ) and 'll. rule Jj order .10, rule 
3'S. | A judgment of a foreign court having 
the force of rex judicata in the foreign coun
try has the like force in Canada. Unless pre
vented by rules of pleading a foreign judgment 
can lie made available to bar a domestic action 
begun More such judgment was obtained. 
J h< /leita t I 1’. 1». 3113 | distinguished. The 
combined effect of the orders 24 and 70. rule 
2. and s. 12. s.-s. 7 of c. loi. R. 8. X. S. (Ô 
ser. i will permit this to be done in Nova 
Scotia. Laic v. Hansen, xxv., tit».

8. Title to land—Action en bornage—Sur-
11 " » " port -- Acquicxet m i in judgment—
I-hose jugev\—In an action en bornage Im>- 
twecii M. and R. a surveyor was appointed by 
tin- Superior Court to settle the line of divi- 
M'»n bet ween the lands of the respective par
ties and his report, indicating the position of 
the boundary line, was homologated, and the 
lliuri directed that boundaries should be placed 
iu cei lain points on said line. M. appealed 
,l!"hl 'bat judgment to the Court of Review on 
the grounds that the report gave It. mi re 
laiid than lie claimed and that the line should 
follow the direction of a fence between the 
properties that had existed for over thirty 
year' The Court of Review gave effect to 
this "'mention and ordered the boundaries to 
!* i »! ; i - '<1 according to it, in which judgment 
110,11 b " ties acquiesced and another surveyor 
was ai'pointed to execute it. lie reported that 
»e had placed the lioundaries as directed by 
the t ..art of Review, but that his mensuve- 
men,s shewed that the line indicated was not

in the line of the old fence and his report was 
rejected by the Superior Court. The Court of 
Review, however, held that the report of tin* 
lirst surveyor, having Mmi homologated by 
tlie court, was linal as to the location of tin* 
fence, and that the judgment bad I men prop
erly executed. The Court of tjueen'a 1 tench 
reversed this judgment, set aside the last re
port ami ordered the surveyor to place the 
boundaries in the true line of the old fence. 
It eld, reversing the decision of the Court of 
Oueen's 1 tench, that the judgment of the 
Court of Review in which the parties ac
quiesced was chose jugée between them not 
only that the division line ls*twoen the proper
ties must be located on the- line of ihe old 
fence, but that such line was one starting at 
tIn* point indicated in the plan and report of 
the lirst surveyor. The Court of Review was 
right, therefore, in holding that the surveyor 
executing the judgment could do nothing else 
than start his line at the said point. Merrier 
v. Iturrettv, xxv., 04.

0. Contrait — Public work - filial eertifi- 
chte of engineer ‘Previous decision Sixth 
till/ to follow. \ The Intercolonial Railway 
Act provided that no contractor for construe 
lion of any part of the road should lie paid 
except on the certificate of the engineer, ap
proved by ilie commissioners, that ihe work 
was completed l*» bis satisfaction. Before the 
suppliant's work in litis case was completed 
i lie engineer resigned, and another was ap
pointed to investigate and report on the un
set lied claims. Ills report recommended that 
a certain sum should lie paid to the contrac
tors. 1 leld, lier Taschereau. Sedge wick and 
ixing. .1.1.. that as the court in The (Juan 
x. Mettra rg i IS Can. 8. C. R. 371), had 
under precisely the same state of facts, held 
tImt the contractor could not recover, that de
cision should be followed, and tile judgment 
of the Fxcheqtier Court dismissing ihe peti
tion of right affirmed. Held, per (iWynne. ,1.. 
i Imt inde|H>mleiitly of Med reerg v. Tin (Juan. 
the contractor could not recover for want of 
the final certificate. Ihhl. /«»• Strong, C.J., 
that as in M career g v. The (jueen, a majority 
of the judges were not in accord on any pro
position of law on which ihe decision de
pended, it was not an authority binding on tile 
court, and on the merits the contractors were 
entitled (<» judgment. ltoss% <i nl. v. The 
(jueen. XXV., r>«4.

Sec Contract, ik$.

10. ('a niidn Tern liera nee i et- Search war
rant— Magistrate's jurisdiction Constable

• Jurisdiction "i officer Hoods in custodia 
legis—Itcplccin—f stoppe I — Judgment inter 
partes.) — A search warrant issued under 
" The Canada Temperance Act.” is good if 
it follows the prescribed form, and if it lias 
been issued by competent authority and is 
valid on its face it will afford justification to 
the officer executing ii in oil her criminal or 
civil proceedings, notwithstanding that it may 
lie bad in fact and may have been quashed 
or set aside. Taschereau. J.. dissenting.— 
The statutory form does not require the 
premises io be searched t-» l>e described by 
metes and bounds or otherwise.—.V judgment 
on certiorari quashing the warrant would not 
estop the defendant from justifying under it 
in proceedings to replevy the goods seized 
where he was not a party to the proceedings 
to set the warrant aside, and such Judgment 
was a judgment inter partes only. Tascher
eau. J.. dissenting. Sleeth v. IIufibert, xxv., 
«20.
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11. A 'ova Scotia Probate . 1 <•/—It. S. X. S. 
(5 ter.) c. 100;ôl I ici. t.Y.N.i c. Mi—Execu
tor it and administrators— License to itrll land* 
—Estoppel.]—An executrix obtained from the 
Probate Court n license to sell real estate of u 
deceased testator f< r t lie payment of his < lei its. 
Judgment creditors of the devisees moved to 
set aside the license, Imt failed on their mo
tion and again in appeal. The lands were 
sold under the license and the executrix paid 
part of the price to the judgment creditors, 
ami they received the same knowing the 
moneys to have been proceeds of the sale of 
the lands. Afterwards the judgment credi
tors. still claiming the license to he null, 
issued execution against the lands, and the 
purchaser brought an action to have it de
clared that the judgment was not a charge 
thereon. Held, that the judgment upon the 
motion to set aside the license was conclusive 
against the judgment creditors and they were 
precluded thereby from taking collateral pro
ceedings to charge the lands a Heeled, upon 
grounds invoked or which might have been in
voked upon the motion. Held, further, that 
the judgment creditors, by receiving payment 
out of the proceeds of the sale, had elected to 
treat the license as having been regularly 
issued, and were estopped from attacking its 
validity in answer to the action, Clarke V. 
Phinncy, xxv., G33.

12. Debtor and creditor—Security realized 
by creditor—Appropriation o/ proof ed*— lie* 
judicata. J — Under the Judicature Act. 
estopjiel by re* judicata cannot be relied on 
as a defence to un action unless specially 
pleaded. Cooper v. Moisons Bank. xxvi.. till.

1."., Municipal corporation — High*ray — 
Private tray— Widcniny streets—Local im
provement— Special assessment.] — Prior to 
the proceedings which gave rise to the action, 
the City of Montreal determined to widen 
Htanlev Street lietween Sherbrooke and St. 
Catherine Streets, and passed a by-law to pro 
vide for the expropriation of sufficient land, 
back of the original line of the street, to 
carry out the intended widening. In the 
assessment roll prepared to meet the cost of 
this widening a rate was set upon all property 
Oil I In* St reel, not only between St. Catherine 
and Sherbrooke Streets, but northward to the 
extreme northerly limit of Stanley Street on 
the confines of Mount Royal Park. W. 
attacked this assessment roll, claiming that 
his property, on the upper part of Stanley 
Street, should not be assessed for the widen
ing in question us the said apjier part of 
Stanley Street was a private way. The Su
perior Court gave judgment in favour of W.'s 
contentions, and (plashed the assessment roll. 
Further expropriations to carry out the pro
posed widening between St. Catherine and 
Sherbrooke Streets, were then proceeded with, 
and assessment rolls prepared by which the 
whole cost of these expropriations was thrown 
upon the proprietors between St. Catherine 
and Sherbrooke Streets, no part being rated 
against \V. or other proprietors on the upper 
part of Stanley Street. Objections were there
upon tiled to set aside these assessment rolls 
on the ground that the assessments were aug
mented by improperly releasing the property 
on the upper part ot Stanley Street from any 
portion of the assessment, and W. was called 
into the case to defend his interests.—The 
Superior Court held. 1st. That the former 
judgment in the action between W. and the 
City of Montreal was res judicata and that 
the upper portion of Stanley Street was a

private way and therefore exempt from assu
ment ; and 2nd. Even if that point had not 
been settled by the former judgment, that tin 
petitioners Imd failed to prove that the sir. 
was not a private way.—This judgment wa 
affirmed by the Court of (jueen’s 1 tench in. 
It. *'• 11. It. 107». and upon further appeal : 
The Supreme Court of Canada affirmed the 
decision <*f the Court of (Jueeu’s 1 tench, and 
dismissed the appeal with costs. Stevenson 
v. City of Montreal, and White, Mis-en-eaa-

14. Petitory action — Encroachment- < ... 
struetions under mistake of title- Hood / /. . 
—Common error—llornaye — Arts. 1/2.
)2D. et seq., 10)7. 12)1 C. C. Indemnity /» 
mol it ion of trorks.]—An action to revend i 
a strip of land upon which an encroachim 
was admitted to have taken place by the er■■ 
lion of a building extending beyond • 
boundary line, and for the demolition and v 
move I of the walls and the eviction of the 
defendant, involves questions relating to i 
title to land, independently of the eontrov r-. 
as to bare ownership, and is appealable t 
the Supreme Court of Canada under the pro-, 
sions of the Supreme and Exchequer C*>iiii- 
.Vet. where, as the result of a mutual error 
resjM'cting the division line, a proprietor ! : 
in good faith and with the knowledge and con. 
sent of the owner of the adjoining lot, erect 
ed valuable buildings upon Ins own prnpi-nj 
and it afterwards appeared that his walls en
croached slightly upon his neighbour's lain!. - 
cannot be compelled to demolish the walls 
which extend beyond the true boundary <-r l« 
evicted from the strip of land thej ot 
but should lie allowed to retain it upon i 1 
meut of reasonable indemnity.—In an action 
for revendication under the circuine 
aliovc mentioned, the judgment previously ren
de red in an action en Iomega betWt... tht
same parties cannot lie set up as res judontn 
against the defendant's claim to be allowed to 
retain the ground encroached upon by p - 
reasonable indemnity, as the objects and cairns 
of the two actions were dilferent. Dclorn ■ • v 
Cusson, xxviii., tit;.

15. Company—Forfeiture of charter I > 
tfippel—Compliance icitli statute — Action 
lies judicata.]—In an action against a riv-r 
improvement company for repayment • 
alleged to have been unlawfully collected, ir 
was alleged that the dams, slides. X- f"r 
which tolls were claimed were not placed <*n 
the properties mentioned in the letters votent 
for the company; that the company did ii"t 
comply with the statutory requirements tint 
the works should be completed wit In t«o 
years from the date of incorporation, whereby 
the corporate powers were forfeited. tlmt 
taise returns were made to the Comm --i"ti*r 
of Crown Lands upon which the schedule of 
tolls was fixed ; that the company by its work» 
and improvements obstructed na\iir.ibb* 
waters, contrary to the provisions of tin* Tim
ber Slide Companies Act, and could not i-xa-' 
tolls in resjiect of such works. Ry a * on*nt 
judgment in a former action lietween the same 
parties it had been agreed that a valuator 
should be appointed by the Commissioner ot 
Crown Lands, whose report was to be accept
ed in place of that provided for by the Tim
ber Slide Companies Act. and to be acted upon 
by the commissioner in fixing the schedule oj 
tolls. Held, affirming the judgment of tb# 
Court of Appeal for Ontario, that the atm" 
grounds of impeachment were covered by W 
consent and were res judicata. Ilehl. further,
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that plaintiffs having treated the company 
as a corporation, using the works and paying 
the tolls fixed by the commissioner, and 
having in the present action sued the company 
as a corporation, were precluded from im
pugning its legal existence by claiming that 
its corporate powers were forfeited. Hard)/ 
Lumber f'o. v. Pickerel River Improvement 
Co., xxix., 211.

It». Ren judicata- Rectification—Damagis.\ 
—In an action relating to the construction of 
u deed the plaintiff claimed the benefit of a 
reservation contained in a |»rior agreement 
but judgment was given against him on the 
ground that the agreement was superseded by 
the deed, lie then brought an action to re
form the deed by inserting the reservation 
therein. Held, that the subject matter of the 
second action was not rea judicata by the 
previous judgment.—In an action for recti
fication of a contract the plaintiff may be 
awarded damages. Carroll v. Uric1 Co. Xatural 
Hum and Fuel Co., xxix., 591.

[Leave to appeal to l'rivy Council refused.!

17. Purchase af insolvent catatc—Refusal 
to complete—Action by curator — Completion 
of purchase after judgment—Subsequent ac
tion for special da ma yes — Res judicata — 
Practice.]—A merchant in Ottawa, Out., pur
chased the assets of an insolvent trader in 
Hull. Que., but refused to accept delivery of 
the same. The curator of the estate brought 
an action in the Superior Court of Quebec to 
compel him to do so and obtained judgment, 
whereupon he accepted delivery and paid tin- 
purchase money. The curator subsequently 
brought action in Ontario for special dam
ages alleged to have been incurred in the care 
and preservation of the assets from the time 
"f the purchase until the delivery. Held, that 
these s|M*cial damages, most of which could not 
be ascertained until after the purchase was 
completed, could not have lieen included in tin- 
action brought in the Queliec courts and tin- 
right to recover them was not res judicata by 
the judgment in that action. Ilydc v. Lind 
«ay. xxix., 696.

18. Treaties with Indians — Continuent 
annuities— R. X. .4. .4c# [1*61) s. lit—Debt 
"I Province of Canada -Res judicata.]—Tin- 
award complained of by the Province of Que
bec determined that certain payments made 
by the Dominion of Canada in virtue of the 
Huron and Superior Treaties with the Ojihe- 
« ay Indians for arrears of augmented annui
ties and interest from 18tl7 to 1S7."I. and for 
increased annuities in excess of the fixed 
annuities with interest paid subsequently 
should be taken into account and included in 
tin- debt of the late Province of Canada men 
"'•"ed in the 112th section of the British 
North America Act. 18(57. Held, affirming 
tin- decision of the arbitrators, that the nues- 
tion of these contingent annuities had lieeii 
considered and decided liy Her Majesty's 
*rix.v Council in the case of The Attorney- 
(h lierai of Canada v. The Attorney-General 
°t G»inrio (|lN!t7| A. C. 199>. and that the 
payments HO made by the Dominion were re
coverable from the provinces of Ontario and

...  conjointly in the same manner as the
original annuities. Province of (Jucbce and 
Ho minion of Canada: Arbitration. In re 
Indian Claims, xxx., 161.

1!*. Right of action—Pleading — Interven
tion- No tire—Pledge.]—The plea of res judi- 
cuta is good against a party who has been in

*. v. I».—40

any way represented in a former suit deciding 
the same matter in controversy. Dingwall v. 
Mcllcan, xxx., 441.

20. Assessment and tares — Appeal from
assessment—Judgment confirming — Payment 
under protest.| having lieen assessed in 
1800 on personal property as a resident of St. 
•lolm. X.B.. appealed without success to the 
appeals committee of the common council and 
then applied to the Supreme Court of New 
Brunswick for a writ of certiorari to quash 
the assessment, which was refused. An execu
tion having lieen threatened he then paid 
the taxes under protest. The matter was thus 
left in abeyance. In 1807 he was again as
sessed under the same circumstances, anil 
took the same course with the exception chat 
he appealed to the Supreme Court of Canada 
from the judgment refusing a certiorari, and 
that court held the assessment void and order
ed the writ to issue for quashing, t See do 
Can. S. C. 11. 122.1 ,1. then brought an ac
tion for repayment of the amount paid for 
the assessment in 181MÎ. Held, affirming the 
judgment of the Supreme Court of New 
Brunswick, that the judgment refusing a cer
tiorari to quash the assessment in 189(5 was 
res judicata against .1.. and he could not re
cover the amount so paid. Jones v. City of 
S#. John, xxxi., .‘120.

See Assessment and Taxes. 28.

20». Arbitration ■— Compensation — Estop
pel—Laches.

See Hiiikav Canal Lands, 1.

21. Final judgment partly interlocutory — 
Reference to experts-— Voluntary erecution in 
part- ll’aiver of right to appeal.

Sec Appeal. 102.

22. Forfeiture of patent—Occision of com
missioner.

Sec Patent of Invention, 1.

23. Sale à réméré—Prior action—Dismissal 
—Expiration of term for redemption- Mise 
en demeure.

See Sale, 83.

24. Licitation — Island of Anticosti Co.— 
Constitutionality of incorporation — Vendor 
and vendee.

Sec Estoppel, (52.

^25. Judgment on demurrer Acquiescence—

See Railways, 3.

2(5. Withdrawal of part of demand under 
reserve of rights—.4r/. -}.'*/ C. C. /*.—Subse
quent action for amount reserved.

Sec Practice and Procedure, t$t>.

27. Estoppel against the Crown — Setting 
aside letters patent—Crown lands error—Im
providence.

See Title to Land, 130.

2N. Special submission to umtables com
positeurs—Directions as to inquiry—Finality 
— lr#. W C. C. P.

See Arbitrations, 62.

29. Parties to suit — Demurrer—.Iconic* 
ccnco in judgment.

Sec Practice and Procedure, 4.
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rtO. Controverted election — Reservation in 
judfiinent on preliminary objections—Failure 
to appeal.

See Election Law. 115.

ill. Final judfiinent—Reprise d’instance.
See Appeal, 181.

.*12. Judfiinent ordering account —Trustee— 
Administration by agent—Acquiescence.

See TiTOKHIUP. 2.

,'lil. Covenant by mortgagor— Personal ac
tion—Sale of mortgaged lands—IIapothecary 
action—Res inter alios acta.

Set Sale, 106.

3-1. Opposition Revocation of judgment— 
Fraud—Requête civile.

See Sheriff. 10.

33. Court of Frobale—Jurisdiction — .4 c-
counts of executors and trustees.

See Trusts, 14.

30. Judgment against firm - Liability of re
puted partner \ction on judgment- Agree
ment against liability.

See Partnership. 40.

37. Title to land- Fntail - Life estate — 
Fiduciary substitution- Privileges and hypo
thecs ■— Mortgage by institute — Preferred 
claim ■— Prior incumbrancer— I is major — 
Registry lairs - Practice — Sheriff's sale — 
Chim ini/i i Purlieu Fstoppcl- Deed poll 
Improvements on substituted property — 
Unisses reparations Art. .ill! C. C. Jit 
Viet. c. 2ti I Can..i.

* See SuiNTITVTKiX. 0.

3N. I is major— Construction of Hi lie/, c. 
2.1 <(• 11 — Mortgage of substituted lands — 
F stop pel—Judicial authorization.

See Title to Land, 33.

30. Title to land — Legal irarrmty — lie- 
seription - Plan of subdivision — Change in 
strict line — Accession Troubles do droit— 
Eviction—ISSUOS on up pi a I—Parlies.

See Appeal, 307.

40. Assessment of damages—Reserra I ion of 
future recourse — Expropriation of leased 
premises Right of action.

See Action, 130.

RESPONSIBILITY.

See Contract—Employer's Liability- 
Master ami Servant—Neolicience—Prin
cipal and Ahext—Suretyship.

RETAINER.

1. Instructions—Duty of Attorney—Regis
tration of judgment.

Sec Solicitor. 3.

2. Counsel fee—Refresher—Right of action 
—Lex loci.

Sec Counsel.

RETRAIT SUCCESSORAL.

Rights of succession — Sale by co-heir — 
Sale by curator before partition Art. 110 C. 
C. Prescription. (— When a eo-heir lias as
signed Ills share ill a succession before parti
tion any other co-lieir may claim such share 
upon reimbursing the purchaser thereof tin- 
price of such assignment and such claim is 
imprescriptible so long as the part il ion has 
not taken place.—A sale by a curator of the 
assets of an insolvent, even though authorized 
by a judge, which includes an undivided share 
of a succession of which there has lieen no 
partition does not denrive the other co heirs 
of their right to exercise by direct action 
against ihc purchaser thereof the it trait sue 
cessoral of such undivided hereditary rights. 
The heir exercising the retrait successoral is 
only hound to reimburse the price paid by the 
original purchaser, and not Isumd in Ili
ad ion to tender the moneys paid by tile 
purchaser. Itaxter v. Phillips, xxlli., 317.

RETRAXIT.

, Withdrawal of part of claim- Reserve of 
rigli's Xotici liis judicata I ft. }•'</ V. ' 
P. Subsequent action — Lis pendent—S'u 
evidence on appeal.\—The bank, in an action 
ngaiii-i <{., liled a withdrawal of part of tie- 
demand in open court, reserving the right n» 
institute a subsequent action for the nmminl 
so withdrawn. The court granted acte on this 
rehaxil. and gave judgment for the halan- 
which was not appealed from. In a subse
quent action for the amount so reserve.I : 
lh Id. reversing the judgment appealed from 
(Iti It. L. IR13>, Fournier. ,|„ dissenting. U ' 
art. 431 1'. 1'.. applied to withdrawn
made out of court, and cannot affect tin* 
validity of a withdrawal made in o|s*n conn 
and with its permission.— 2. That as to the 
part of the claim so withdrawn, there wa- m> 
lis pendens at the time of the second action, 
and it xvns then too late to question the 
validity of the retraxit upon which the < 
had acted, and rendered a judgment in 1 lie 
lirsi action, which was final and conclusive -
Neither was there chose jugée as to the at.... ....
reserved, as no adjudication was made then 
—A document not proved at the trial but in
troduced lor the lirsi time on appeal cannot 
lie invoked or made part of the ease in sipf-Jil 
to the Supreme Court. Montreal L. <1- .1/. * "■ 
V. Faut eux (3 Can. S. C. It. 4.3.31. nml 
Lionais v. Molsons Hank tin Can. S. < H 
327 ) followed. Fxeliange Rank of Camilla v. 
(iilmiin, xvii., 1H8.

REVENDICATION.

1. Right of action — Trustee of leniii 
pledged—Suit by interested person—id in to 
rccorcn back pledged collateral.

Sec Principal and Auent. 1ft.

2. Of moneys sdzrd in gambling h U 
Rules of eridener—Impeachment of juilamcst 
declaring forfeiture.

See Criminal Law, lit.

And sec Replevin.
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REVENUE LAWS.

Revenue- -Customs ilutirs—Imported goods 
—Importation into Canada—Tariff Act— 
Construction- Iti trospeetire trgislation—lt. S. 
C. e. dd tl- 57 l ivf. v. .Id l II. I—Ô6 <t jy 
I let. t. id </>.).

tire STATUTES, 3.

Ami tec hume.

REVERSION.

1. Mortgage Leasehold prem ises—'Terms 
of mortgage—Assignment or sub hase.

2. Mortgage — Leasehold estate - Assign
ment <ij eg nit g of redemption- Acquisition of 
rerersion op. assignee—1‘rioritg— Merger.

See MuitTii.ViK, 05.

:: It id i a u Canot T. minent domain—Ex
propriation - Lands nut used for public pur- 
l>osi s—Re-retting . I et.

See ItlUKAV CANAL LANDS 1, 2.

REVIEW. COURT OF.

See Cor ht ok Review.

REVIVOR.

See RECUISE D'lXHTAXVE.

REVOCATION OF JUDGMENT.

Sec OmiMITION- REQUETE CIVILE.

RIDEAU CANAL LANDS.

1. Heading — Statute of Limitations - 
Maint, nance -Agent of the Croirn - Public, 
'furls Purchase in conflict with publie use - 
If "lea a Canal Act- -Truster—Cam pensation— 
Lands taken for canal purposes—Arbitration 

l.siuppel Res judicata Laches.] - I'nder 
iln* liiilvim Canal Act. S Geo. IV. c. 1. lt.v. 
<>iii|i|iivi>«| to superintend •*»•» work set out 
11<* in res. part of UOO acres theretofore 
cruntei| to one (}. McQ„ as necessary for 
Jjnkinir ami completing the «mal. hut only 

acres were actually necessary anil nseil for 
ennui purposes. (J. McQ. died intestate, leav 
ine A McQ.. her Imshand. ami W. M<*Q„ her 
•'Mi'I son ami heir-at-law. her surviving. Af- 
,nr l"’f death, on the 31st January. 1K32. A. 
”' V- i' leased to W. McQ. all his interest 
h».«nul lands and on the tith February. 1832. 
.• M'Q. granted to Hv all the lands pre- 

'i,"i'l\ uranted to his mother. By died 1st 
Mirunry. 18311—Under tl Win. IV. c. 10. per 

| '"Us who Hundred title to lands used for the 
piirijose. of ilie canal after the commencement 

J1"' ""*ks. hut who laid purchased liefore 
""'I' «"iimiencement. were enabled to claim 

I ««jlM.'isai: .a.—Iiy 7 Viet. c. 11 (Can.). the 
I '"T",".1 •mal and its lands and works were 
I '-le.i hi ihe principal officers of II. M. Ord- 
I nance in Great Britain, and s. 29 enacted :

** 1‘rovhled always, and Is* it enacted. that all 
land taken from private owners at Bytown 
under the authority of the ltldeau Canal Act 
for the uses of the canal, which have not ls*eii 
used for that purpose. Is* restored to I lie party 
or parties from whom the same was taken.
9 Vid. c. 42 (Can. I, recited that the fore
going proviso had given rise to doubt as to 
ils true construction, and enacted t ha I it 
should lie construed to apply to all the land 
at By town set out and taken from S.. under 
8 (ieo. IV. c. 1. except portions actually used 
lor (la* canal, and provision was made for 
payment of compensation to S for I lie land 
retained for « anal purposes, and for re vesting 
in him and his grantees the portions taken, 
bill lint mittiml for such purposes. By the 
19 & i’ll Viet. c. 45. the Ordnance properties 
Is'came vested in Her Majesty for the uses 
of the late Province of Canada, and by the 
B. X. A. Ad, 181 $7. they vested in 11er 
Majesty for the use of the Ilominion of Can
ada. The suppliants, legal representatives of 
By, brought a petition of right, to have 11er 
Majesty declared a trustee for them of all 
said lands not actually used for tlu* purposes 
of ilu* canal, and praving that such lands 
might Is* restored to them, and the rents and 
prolits paid, and as to parts sold the value 
thereof with rents and prolits prior to sale.
"I la* Attorney-General contended that no in
terest in the lands set out by By passed to 
W. Met), but the claim for compensation or 
damages for taking said lands was personal 
estate of G. McQ.. and passed to her personal 
representative : that the deeds of the 31st 
.lain ary. and Hih February. 1832. passed no 
estate or interest, the title and possession of 
the lands being in Ilis Majesty; that the deeds 
wen* void under 32 lly. \ III. c. 9; that (par. 
91 llv was incapable, by reason of his posi
tion. of acquiring any liettelicial interest in 
s.nd lands as against His Majesty; that I pars, 
in. 11. 12 and 13». By took prmwdinga under 
8 Geo. IN', c. 1, to obtain compensation for 
tlu* lands in question, but the arbitrator-, 
and a jury, decided that lie was not entitled 
to compensai ion by reason of enhancement of 
value of his other land and advantages ac
crued by the building of the canal : that this 
award and verdict were a bar to suppliant's 
claim: that the proviso of 9 Viet, c 42. was 
confined to S. and did not extend to tin* lands 
in question ; that pars. 111. 17. 18 and 191 by- 
virtue of 2 Viet. c. 19. and a proclamation in 
pursuance thereof,all claims for damages whi-ji 
might have been brought under 8 < ieo. IV. 
c. 1, by owners of lands taken for the canal, 
including claims of the said <i. McQ.. By, or 
their respective representatives, were, on and 
after the 1st April. 1841. forever barred; that 
the suppliants were barred by their own 
Inches; and that they were barred by the Sta
tute of Limitations.—On a special case stated 
for the opinion of the court. Held, by Rich
ards. C.J., sitting as a judge of the Kxchequer 
Court of Canada : 1. The Statute of Limita
tions was properly pleadable under s. 7 of the 
I'et it ion of Right Act of 187(1.-2. \V. McQ. 
took the lands bv descent from his mother, 
if she died before the lands were set out and 
ascertained for the purposes of the canal. If 
she died afterwards, lie did not. as they were 
vested in the Crown, under 8 Geo. IV. c. 1. 
ss. 1 & 3. and her right was converted into a 
claim for comiiensation under the 4th sec
tion.—3. This right of compensation or dam
ages. if asserted under Geo. IN', c. 1. s. 4. 
would go to G. McQ.'s personal representa
tives, but if the land was obtained by sur
render under the 2nd section of the statute, 
then the heir-at-law of G. McQ. would lie
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the person entitled to receive tin* damage* 
and execute the surrender.—4. The deeds of 
the 31st January, and (Ith February. 1832. 
are void as against the Crown so far as they 
relate to the acres in dismite. except so far as 
the same may Is* considered as a surrender 
to the Crown under the 2nd section of the 
Rideau Canal Act.—5. The 0th paragraph of 
the defence is a sufficient answer in law to 
the petition.—(I. The defence set up in the 
10th. 11th. 12th and 13th paragraphs of the 
statement would Is* sufficient in law. suppos
ing the statements therein to be true. 7- 
The proviso of 0 Viet. c. 42. s. 20. was con
fined in effect to the lands of S. only.—8. If 
the claim is to lie made by (i. McQ.'s personal 
representatives under the 4th section of the 
Rideau Canal Act (and any claim by her 
could only be under that section > the Act re
ferred to .11 the ltith. 17th. 18th and 10th 
paragraphs of the defence apply to this case 
and would bar all claims to be made under 
the Rideau Canal Act.—As to the claims made 
by the heirs of By. they have no claims under 
any of the statutes.—0. If the Ordnance Vest
ing Act vested the 110 acres in question in 
the heirs of By. the court was not prepared 
to say that their claim had lieen barred by 
laches on the statement set out in the peti
tion. Rut the statute had not that effect, 
nor bad By or his legal representatives ever 
had for his or their own use and benefit any 
title to these 110 acres. 'I'plcc v. The Queen. 
vii., <101.

2. Impropriation of lands I!minent do
main- Ordnance lands—l.npinti ont and as 
eertaininy—Itii/ht* of the Crown—ft eversions 
under statute—User bn Crown—Publie- work 
—Construction of deed- -Title to lands Es
toppel- Trust Fiduciary agents--Limitation 
of a<tions Petition of If in ht Act Unlawful 
conveyance— 'Trust estati— Maintenance- - 
I estinii in Crown for use of Canada Appeal 
failing on equal division—-Costs.] Under M 
tiro. IV. c. 1. “ Rideau Canal Act." Col. By. 
\\ lut was employed to su|ierintend the work of 
making said canal, set out and ascertained 
110 acres or thereabouts part of .li«Mt acres 
or thereabouts theretofore granted to <;. Mc<y. 
as necessary fur making and completing said 
canal, but only some 2H acres were actually 
used for canal purposes. G. McCJ. died intes
tate. leaving A. Mc</„ her husband, and W. 
Met)-, her eldest son and heir-at-law. her 
surviving. After her death, on 31st January. 
1832. A. McO. released to W. McO all his 
interest in said lands, and on 0th February. 
1832. W. Met*, conveyed the whole of I In
lands originally granted to <1. Md,<. to By in 
fee for 11,200. The appellant, heir at law of 
W. Me<J., by petition of right sought to re
cover from the Crown 00 acres of the land 
originally taken by By. but not used for tin* 
purposes of the canal, or such portion thereof 
as still remained in the hands of the Crown, 
and an indemnity for the value of such por
tions of these '.Ht acres as had been sold by 
the Crown. By <1 Win. IV. c. hi, |arsons 
who acquired title to lands used for purposes 
of the canal after the commencement of the 
works, but who had purchased before such 
commencement, were enabled to claim cone 
pensai ion. By the Ordnance Vesting Act. 7 
Viet. c. 2. tin* Rideau Canal, and the lands 
and works Isdonging thereto, were vested in 
the principal officers of II. M. Ordnance in 
Great Britain, and by s. 20 it wits enacted : 
•* Provided always, and Is* it enacted that all 
lands taken from private owners at Bytown 
under the authority of the Rideau Canal Act

1 for tbn use of the canal, which have not been 
used for that purpose, lie restored to the party 
or parties from whom the same were taken." 
—By 1) Viet. c. 42, an Act of 7th Viet. c. 
11, was explained, and it was recited that tie- 
foregoing proviso had given rise to doubts as 
to its true construction, and it was enacted 
that the proviso should be construed to apply 
to all the land at Bytown set out and asem 
tained and taken from Nicholas Sparks, unde 
8 Geo. I V. e. 1, except certain portions ad it 
ally used for the canal, and provision wa- 
made for payment of comisMisntion to Spark 
for the land retained for canal purposes, am 
for re-vesting in him and his grantees tin 
portions of lands taken, but not required I'm 
such purposes.— By IK and 20 Viet. e. 45, fie 
Ordnancc properties became vested in 11■ i 
Majesty for the uses of the late Province - 
Canada, and by the B. X. A. Act ( lStli . 
they became vested in Her Majesty for il 
use of the Itominioti of Canada. The appel 
hint, the heir-at-law of William Mctju'41 
by her petition of right sought to recover fi 
the Crown 'HI acres of the land original!) 
taken by Colonel By. but not used for the pur 
poses of the canal, or such portion thereol a* 
still remained in the hands of the Crown .nul 
ait indemnity lor the value of such portimi- 
of these '.HI acres as had been sold by iIn* 
Crown. The case was heard in the lirst in 
stance by Gwynne, ,1.. in the Court of Kv 
quer, who held: 1. Under the statute i.i > 
Geo. IV.. the original owner ami his h ir* 
did not become divested of their estate in
the land until the expiration of the ....... '
given by the Act for the officer in clinu- 
to enter into a voluntary agreement with i> ii 
owner. Nor was there any convcrsi-m .u 
realty into personalty effected by I In \ 
until after the expiration of said period l; 
the deed by W. McQ. of til It February. |v:.' 
all his estate in the 11(1 acres as well a a 
the residue of the lit HI acres, passed ami !»■ 
came extinguished, such deed opera liai: 
contract or agreement made with Col By n« 
agent of His Majesty within the print- 
of the Act. and so vesting the 1 111 act- < 
solutely in His late Majesty, his licit- mid 
successors. 2. Such deed was not :i * 
by the statute. 32 IIv. Mil. e. tl. Col. By : 
in possession as the servant and on lielmlt 
of His Majesty and taking the deed In " 
McO.. while out of possession, (lie '
having lieen passed to make void al! I...I*
executed to the prejudice of persons n 
session, under the circumstances stat 
the Act. 3. There was no reversion 
vesting of any portion of the land u 
reason of its ceasing to Is* used fm 
purposes. When land required for a i
lar purpose is ascertained and ..............
the |s*rsons provided by the Legisliu i 
that purpose, and the estate of tli 
owner of the land has lieen by like - 
divested out of him and vested in tin ' 
or in some person or body authorize-1 ' 
legislature to hold tin* expropriât ! 
for the public purpose, if the estate • f whtfh 
the former owner is so divested be tl 
simple, then* is no reversion nor 
in the nature of a reversionary rig' I' 
him by virtue of which he can at '
sequent time claim upon any pi 1
the common law to have any porte 
land of which lie was so divested to b. re 
in him by reason of its ceasing t be 
for the purpose for which it was e\t M’r 
—I. Assuming that G. MclJ- had by *!••> 
of the Act liecome divested of li«‘t -bi 
the land in her lifetime, and that In ' ‘-b 

, become converted into one merely -
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to compensation which, upon her death, passed 
as personally, the non-payment of any demand 
which her personal representative might have 
laid could not he made the basis or support 
of a demand at the suit of the heir-at-law of 
W. McQ. to have re-vested in him any por
tion of the lands descrilied in the deed of titli 
February. IH32. after the execution of that 
deed by him. whether effectual or not for 
passing the estate, which it professed to pass. 
- T». The proviso in 7 Viet. e. 11, s. 29, as 
explained by 9th Viet. c. 4L*, was limited 
in its application to the lands which were 
originally the property of Sparks, and not 
conveyed or surrendered by voluntary grant 
executed by liiin. and for which no compensa
tion or consideration had been given to him 
U. 11er Majesty could not Ik* placed in the 
position of trustee of the lands in question 
unless by the express provisions of an Act 
of 1‘arliaineiu to which she would be a con
senting party, t HI Can. S. It. I: 1 Ex. 
t\ It. 399i. On appeal to the Supreme 
Court it was //*/»/.—/V»- ltitchie, C..L, : By 
the deed of til It February. 1 832. the title to 
the lands passed out of W. McQ. ; but as
suming it di«l not, he was estopped by his 
own act and could not have disputed the valid
ity and general effect of his own deed, nor 
could the suppliant who claims under him.
-. /'it ltitchie. C.l,. Strong and < I Wynne. ,1,1. 
The suppliant is debarred from recovering by 
the Statute of Limitations, which the Crown 
has a right to set up in defence under the 7th 
section of the Vet it ion of Bight Act of 1879.

Per Strong. .1. Independently of ibis 
section, the Crown, having acquired the lands 
from isTsons in favour of whom the statute 
had begun to run before the possession was 
transferred to the Crown, the body incor
porated under the title of " The Principal 
tMieers of Ordnance.” would In- entitled to 
the Iteuefit of the statute.- I. /Vr Strong, ,1. 
The Act !» Viet. c. |2. bad not the effect of 
restricting the o|ieration of the re-vesting 
■ lauee of 7 Viet. c. 11, to the lands of Nicholas 
Sparks, and was passed to clear up doubts as 
to the case of Nicholas Sparks, and not to de 
prive other parties originally coming within 
7 Viet. c. 11. s. 1ÎS». of the lienelit of that 
enactment.—fi. /Vr Strong, ,1. A petition of 
right is an appropriate remedy for the asset- 
tion by the suppliant of any title to relief 
under s. lit). Where it is within the power 
of a party having a claim against the Crown 
of such n nature as the present to resort to a 
petition of right, n mandamus will not lie, 
and a mandamus will never under any circum
stances In- granted where direct relief is sought 
against the Crown.—II. /Vr Strong. .1, : By 
tin- express terms of the 3rd section of S 
Beo. IV. e. 1. the title to lands taken for the 
purposes of the canal vested absolutely in the 
frown so siKin as the same were, pursuant to 
tli- Act, set out and ascertained as necessary 
mr the piir|Hises of the canal, and all that 
b 'b t/. could have lieen entitled to at her 
death was the compensation provided by the 
A<t to tN> ascertained in the manner therein 
prescribed, and this right to receive and re- 
'•over tin- money at which this compensation 
should be assessed vested, on her death, in 
her personal representative as forming part 
of her personal estate. Therefore, as regards 
. ««Tes nothing passed by the deed of
htliJ cliriiary, 1832. And. up to the passing 
P* 1 ' ict. e. 11. no compensation had ever 
i 'i .i,;“'l hy the Crown, nor was there any 
decision as to <-onipensatlon hinding on the 
representative of (i. McQ.—7. /Vr Strong.

11*1* proviso in s. 29 of 7 Viet. c. 11. np- 
l*lfea to the 90 acres not used for the pitriloses

of the canal, and had the effect of re vesting 
the original estate in W. McQ.. as the heir- 
at-law of his mother, subject to the effect 
upon his title of the deed of titli February. 
1832. But. if it had the effect of re-vesting 
the land in the personal representative, the 
suppliant is not sitvb personal representative 
and would therefore fail.—N, /Vr Strong. ,1. 
This deed did not work any legal estoppel in 
favour of By which would be fed by the stat
ute vesting the legal estate in W. Mil/., the 
covenants for title hy themselves not creating 
any estoppel. But if a vendor, having no 
title to an estate, undertakes to sell and con
vey it for valuable consideration, his deed, 
though having no present operation either at 
law or in equity, will hind any interest which 
the vendor may afterwards acquire, even 
hy purchase for value in the same property, 
and in res|s-ct of such after acquired interest 
he will Is- considered by a court of equity to 
lie a trustee for tin- original purchaser, and 
lie, or bis heir-at-law. will In- compelled to 
convey to such purchaser accordingly. In 
other words, the interest so subsequently ac
quired will lie considered ns "feeding” the 
claim of the purchaser arising under the ori
ginal contract of sale, and the vendor will 
not ho entitled to retain it for his own use. 
Therefore, if the suppliant were granted tile 
relief asked, the land and money recovered 
hy her would in equity Is-long to the heirs 
of By. Although nothing passed under the 
di-oil of the dth February. IK 12, yet the sup
pliant could not withhold from the heirs or 
representative of By anything she might re
cover from tin- Crown under 7 Viet. c. 11. 
s. 29, hut the heirs or representatives of By 
would in turn become constructive trustees 
for the Crown of what they miglil so recover 
hy force of the rule of equity forbidding pur
chases hy lidut-iitry agents for their own Im-iii- 
lit— 9. /*«r Strong. .1, The deed titli Febru
ary, 1832, being in equity construct in ly a 
contract by W. McQ. to sell and convey any 
interest in the land which he or his heirs 
might afterwards acquire, there is nothing in 
the statute 32 lly. VIII. v. 9, or in the rules 
of the common law avoiding contracts savor
ing of maintenance, conllicting with this use 
of the deed. - 1U. /Vr Fournier and Henry, 
.1.1. The mere setting out and ascertaining 
the lands was not sufficient to vest the lands 
in His Majesty, and (i. McQ. having died 
without having made any contract with By, 
the property went to W. Met/, her heir-at- 
law.- 11. /Vr Fournier. Henry, and Tascher
eau. .1.1. The deed of titli February, 1882, 
made Is-fore the passing of 7 Viet. c. II. 
s. 29. and live years after the Crown had 
been in imssession of the property in question, 
conveyed no interest in such property either 
to By personally or as trustee for the Crown, 
and the title therefore remained in tin- heirs 
of (!. McQ. The proviso in 7 Viet. <-. II. 
s. 29, was not limited hy 9 Viet. e. 42. to the 

, lands of Nicholas Sparks, and the appellant 
is entitled to invoke the lienefit of it. The 
!N) acres now used for the purposes of tlu- 
canal did not hy 19 Viet. c. fii. Iiecome vested 
in Her Majesty, nor were they transferred by 
the B. X. A. Act, 1897. to the exclusive con
trol of the I tom in ion Parliament. The words 
" adjuncts of the canal." in the lirst schedule 
of the B. V A. Act. could not apply to those 

1 things necessarily required and used for the 
i working of the canal. The Crown was not 
; entitled to set up the Statute of Limitations 

as a defence hy virtue of section 7 of the 
i Petition of Bight Act. 1879. that section not 
! having any retroactive effect.—There could 
• be no estoppel as against W. McQ. by virtue
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of lin* devil of (1th Fehrunry. 18212. in the 
fnve of the proviso in 7 Vivt. c. 11. McQueen 
v. The Queen, xvi., 1.

I Noth.- The eonrt lieing eijunlly divided in 
opinion ilit* np|M‘nl wits dismissed without 
eosts. Leave to ap|ieal was refused hy the 
l*rivy Council. |

RIFLE RANGES.

1. <lorernnn nt rifle ranyiH —- Militia das* 
firiiifi 'ill it- 'd I irt e. Ili, ». Ill e. ( />. I—It. 
S. C. e. }/. *». in. HH.J—A rille range under 
the control of the Ih'parlmeiit of Militia and 
Defence is not a " public work " within the 
meaning of s. I«lc of the Kxcheuuer Court Act. 
Judgment appealed from <0 Kx. C. It. 42."it 
affirmed. Laroai \. The King. xxxi.. litmî.

'J. /','jyiMi/inidniH uf la Hit*—-. I d jueen t la min 
injurioUMlg affeelnl IhnnageM fur une of 
nfl< railin' Moth of iimmimmiih at \ a!nation 
roll 1‘iimInt iimim TroMpcetire ralue T.ri- 
ilenee. | The judgments appealed from ( see 
S Kx. C. It. lt!.’ti decided, in effect, that as 
the lands taken for use as part of a rille range, 
at the time of expropriation, had a prospective 
value for residential and other uses beyond 
that which then attached to them as lands in 
use for agricultural and other similar pur 
poses, sin li prosjieetive values should he taken 
into consideration in assessing what would lie 
su Hie lent and just compensation to lie paid up
on llie expropriation of the lands for such 
public uses as would, in various ways. affi*ct 
the lands injuriously and diminish the pro 
speetive values. In making the assessment of 
such compensation, the court below consulted 
the municipal assessment rolls, not as a deter
mining consideration, but as affording some 
assistance at arriving at a fair valuation of 
the lands expropriated. The Supreme Court 
of Canada affirmed the judgment appealed 
from, 'll" Tnrnliull Iteal Talnte Co. v. Tin 
Kina; Corkerg it al. v Tin King: lie It nr g 
'till. v. Tin Kina, tit h October. V.llKl ; xxxiii.. 
1177.

RIGHT OF WAY

See KaSKMKNT — It AII.WAYH lllPARIAX 
It a - tirs Skiix itihi-: Titlk to Laxii
—Tramway- I’hkii.

RIOT

S ntiripaleil iUmI mini mi—.Mil to viril power 
Turin of reniiiMitinii Ta inn en I of troop» 

Suit Ini iiilininiMtrator.\ The Act. ill Viet. c. 
40. s. 27 11 >. i. as amended by 2115 Viet, c 41» 
and 42 Viet. c. JlTi. reipiires that a reipiisition 
calling out the militia in aid of the civil poxv- 
er to assist in suppressing a riot, shall la* signed 
by three magistrates, of xvliom the xvarden or 
other head officer of the municipality shall be 
one ; and that it shall express on its face "the 
actual occurrence of a riot, disturbance or 
emergency, or the anticipation thereof, reipiir 
ing such service."—llrlil. that a reipiisition in 
the folloxx ing form is sufficient : —“ Charles 
W. Hill. Ksii., Captain No. ü Company, 1 'ape 
Breton Militia : Sir. We, in compliance with 
c. 4ii. s. 27. Dominion Acts of lN«:i. it having 
been represented to us that a disturbance hav
ing occurred and is still anticipated at Lin

go n beyond the power of the civil power to 
suppress. Sou are therefore hereby ordered to 
proceed xvitli your militia company im 
mediately to Lingnn. xvitli their arms and 
ammunition, to aid the civil poxver in 
protecting life and property and rest or 
ing peace and order, and to remain un 
til further instructed. A. J. McDonald, War 
den : It. McDonald. .1.1*. : .1. Me.Varish, .11' 
Angus McNeil, .LI'." The statute also pro
vides that the municipality shall pay all > \ 
penses of the service of the militia xvlien - 
called out. and in case of refusal that an a-
t ion may he brought by the officer ..........in I
ing the corps, in his oxvn name, to recover 11 > 
amount of such expenses. Held. Strong. I 
dissenting, that where tile commanding - 
fieer died pending such action the proceeding 
could Is* continued by his personal represent 
live. Judgment appealed from (lb N. S. I!
21 kh reversed, Crewe-ltenil v. t'ountu of #'-//- 
llritnn, xiv.. 8.

RIPARIAN RIGHTS

1. Xarignlilr river — . I reran — Itigm
owner—Hail irnn Hhatrurtian limn inn
Iti'nieiln Ini net ion — J.l it }.{ \ iet. e. }.f. 
m.-mm, .1 it- ,i ( Que. 11 A riparian owner hi 
navigable river is entitled to damages ag i
a railway company, although no land is i.il i, 
from him. for obstruction and interrupthu, 
access betxveen his property and the mixig 
xxliters of the river, viz... for the injury 
diminution in value thereby occasioned i-> -
property. Judgment appealed from 121 I • 
•lui*. 12121i reversed. Taschereau. J.. di->- 
—That the railxvay company, in the pn 1 
case, not having complied xxitli the prox i - 
of 421 iV 44 Viet. (Due. i c 4.1. s. 7. s. - X

the owner has a remedy by action. T 
Xorth Shore It g. Co., xiv., 1177.

|Affirmed by the I’rivy Council, Il V 
Cas. 1112. See Itii/noio lie x. \ortli Sinn■ !’ • 
Co. I 17 Can. S. C. It. IK 111 i under Kxi't:-rax 
Tiux uk Lax ms. 21. J

2. Tlointiini IniiiIm—TiiMMiMMion - C i-
lion o f iln m Servit mb 1/7». .If/./, •/J.'» l‘‘ '
C. C. -C. S. !.. C. e. 'd Impron nn 
watereournea. | - Where a proprietor, f I be 
purpose of improving the value of a it**r 
poxver, has built a dam over a water* - -* 
running through his property and has m in
structed any mill or manufactory in coim- •* > 
xvitli the dam. lie cannot, in an action »i i.m 
ages brought by a riparian iimprietoi
laud has been overlloweil by reason of 11 < •*!» 
struct ion of the dam. justify, under the m 
sions of ('. S. L. C. c. ftl. Nor can In* a ,u t. 
by prescription a right to maintain tl" <l-> 
in 11 nest ion ; nor claim title by posse-- n i - 
the land overlloxved without proving i n- 
ipiireiueiiis of art. 2I1KI. C. C. ./ones v. I nh".

See IDvkus AND Stkkamk. (1.

21. Ih Meri/ition in f/rniit —ToreMhores - ; mi" 
gable ira tern. | A grant of land hound--I I 
navigable xvaters does not extend ml /.*■ </«'/•" 
ftlum as in the case of lion-navigable streiim* 
lien tin ! v. Scotlrn. xxiv., 21117.

Compare Nos. 4 and R infra.

4. Canadian watrra — Tropertu in hnh~- 
Tnhiie InirliouiM - Ereetioiim in /oire/'iW* 
water—Interference with navigation 

I of finking—Tower to grant riparian proprii
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8. It. C. Land Ordinance, 1SUÔ —Reclusive 

use of Miriam — Vaaeoupied water—Applica
tion for grant—A'of «or.

See WATEHOOUBtiKS, 1.

9. Itutiding dame—Penning back water»— 
Improvement of watercourse* -Art. 5ÔJÔ R.S. 
<J-—Arbitration — Condition precedent—As
sessment of damages.

Sec ItlVKKH AND STREAMS, 0.

10. Negligence—Vie major—! hiring timber 
—Servitude —Watercourse*—floatable rivers 
■—Statutory dutg—ôJ I iet. c. J7 [<Jac.)

See ItlVKIlK AND Stkeamh, 7.

And see Title to Land.

RIVERS AND STREAMS

1. Hirer improvement* - Public waterway*
If. S. it. I /N77 I e. Ilà. *. I Son-floatable 

stream*- Private properly — Driving logs.] — 
By decn-e in chancery, tin* rc*|N»ndents were 
restrained from driving loge through, or other- 
wine interfering with » dream, where it passed 
through the IiiimIh of the ap|M-llnnt. and which 
IMirtion wn* artificially improved bv him ho 
iis to float saw logs, hut was found by the 
judge at the trial not to have Is-en navigable 
or lion table for mi w logs or other limls-r, rafts 
and irnfts. when in a state of nature. The 
Court of Appeal reversed this deerce. on the 
ground that C. S. I . t v. 48, *. 1Ô, re-enacted 
by It 8. 11. I 18771 c. I IS, s. 1, made all 
streams, whether naturally or artiliciall^’ lloat 
able, public waterways. Ileld, reversing the 
Court of Appeal for Ontario and restoring the 
decree, that the trial judge, having determined 
u|mmi lIs- evidence that the stream at the loeu* 
in guo, when in a state of nature, was not 
floatable without the aid of artificial improve
ments. and such finding being supported by the 
evidence, the ap|Hdlant had. at common law, 
the exclusive right to use bis property a* he 
pleased, and to prevent respondent from using, 
as a highway, the stream in question where 
it flowed through appellant’s private property. 
II-Id. also t approving of It ou l v. Dickson, 13 
V. O. V. I*. :Ul7f. that the statute (C. 8. II. 
O c. 48. s. lài re-enacted by the It. 8. O. 
1877 c. 11.1. s. 1. which enacts that it shall 
Is- lawful for all inthoiih to flout suwiogs and 
other timls'i', rafts and crafts down all streams 
in Vpper Canada, during the spring, summer 
and autumn freshets. extends only to such 
streams as would, in their natural state, with
out improvements, during freshets, iiermit suw
iogs, tiuilier, Acr..to be floated down them, and 
that the portions of the stream in question, 
where it pusses through the apisdlanl's land, 
were not within the said statute. McLaren 
v. Caldwell, viil.. 433.

I The 1‘rivy Council reversed this decision 
and restored the judgment of the Court of Ap 
peu I, 9 App. Cases 393. |

3 I min ding navigation I lb*lruetion* Re
pairing bridge Power* of company Négli
ge net ï-l \ ici. e. HI t D. I il Viet. c. HI 
(/>. i | The plaintiff alleged that he was law
fully floating a raft of oak logs down lia» Red 
River which is navigable; and defendants un 
lawfully placed piles and obstructions in the 
bed of the river so that the raft struck the 
obstructions, and the logs were carried away, 
destroyed and sunk. -The defendants denied

that they placed said piles and obstructions 
in the bed of the river; alleged that the raft 
was not the plaintiff’s, and also that they 
were a body cor|mrate, eui|K>wered by Acts of 
Parliament (43 Viet. c. til. and 44 Viet, c 
Till, to maintain u bridge across the Red 
River; that in pursuance of said Acts they 
erected a bridge, and it lierame netVssary, for 
the puriwse of maintaining the bridge, to 
place tlie piles in the bed of said river, at and 
under tlie bridge ; dial they lawfully placed 
them there for that purpose, and not other 
wise ; that they uw-d the utmost care and dili
gence not to interfere with free navigation ; 
that tlie piles and ulistructions did not inter 
fere with free navigation, and that the dam 
ages complained of happened through the ap 
|s4laul's own negligence. The bridge having 
been injured by ice in the spring m 1883, it 
became necessary to repair it. The pil«*s com
plained of were phui'd in the space where tlu
pin inti ll’s raft struck, for Ils- purpose of Is- 
mg used in the repairing of the bridge and re
building the iiermanent structure after its m 
jury.—The bridge was constructed with a 
swing or draw, and two spaces of between 
eighty and ninety feet were left, one upon 
each side of the swing pier, as required by the 
Acts of incorporation. These spaces were 
o|ien at the time of the injury complained of. 
no piles having ever Is-en placed in them. A 
verdict found for plaintiff was set aside ami u 
nonsuit ordered to Is- entered. Held, atlirm 
ing the Court of Queen’s Bench for Manitoba, 
ibat the defendants had not exceeded, nor been 
guilty of negligence, in carrying out the power- 
conferred upon them bv their charter, and 
were therefore not liable. Ralston v. Red 
Hirer Itrnlge Co., 13th May, 188Ô ; Cass. I lu. 
(3 ed. i 594.

3. Company forfeit are of charter—Estop 
pi I Compliance with statute Action If< 
judicata. |- In an action against the Picker- 
River Improvement Co. for re payment of tol - 
alleged to have Is-en unlawfully collected, it 
was alleged that the dams, slides, &c., for wlii- li 
tolls were claimed were not phn-ed on tlie pi - 
is-rties mentioned in the letters patent for n- 
company ; that the company did not con- 
ply with the statutory requirements that lb- 
works should lie completed within tu.. 
years from tin- date of incorporât inti,
whereby the corporate | lowers were for
feited ; that false returns were made o 
the Commissioner of Crown Imiids iip-n 
which the schedule of tolls was fixed ; that ' 
company by its works and improvements <-i> 
si fueled navigable waters. Contrary to the pi • 
visions of the Timber Slide Company's A i. 
and could not exact tolls in res|a-ct of mi. Ii 
works. Ily a consent judgment in a for r 
action between the same parties it had I n 
agreed that a valuator should In- app. t 
ed by tin- Commissioner of Crown I.-• r• Is 
whose rejairi was to Is- accepted in iilm. of 
that provided for by tlie Timls-r Slide '
puny's Act. and to be acted ii|mui by tin........
luissioner in living tlie schedule of tolls. II '•/ 
n Ilirmiug I lie judgment of the Court of Ai 
for Ontario, that the above grounds ut .-a 
pcaclinienl were covered by the consent I- 
ment, and were re* judicata. Held, fir .t-r. 
that plaintiffs haling treated the rompu' 
a eorjioratiou, using the works and pax n il"" 
tolls fixed by the commissioner, and h r mg 
in the present action sued the eompanx - ;■ 
corporation, were precluded from imp. mi: 
its legal existence by claiming that its < - »r 
ate |lowers were forfeited. — By R. 8 0.
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(1887) c. 100. s. 04. it was provided tiiat if a 
company such as this did not complete its 
works within two year* from the date of in
corporation it should forfeit all its corporate 
and other powers, unless further time is grant
ed by the county or counties, district or dis 
tricts, in or adjoining which the work is situ
ate, or by the CotnmTi*iooer of Public Works. 
—Semble, The non-completion of the works 
within two years would not ip*o facto. forfeit 
the charter, hut only afford grounds for pro 
ceedlitgs by the Attorney-General to have a 
forfeiture declared. Hardy Lumber Co. v. 
Pickerel River Improvement Co., xxix., 211.

4. Estoppel — Acquiescement — Floatable 
iraient -Water power—River improvements— 
Joint iisi r Servitude— Arts. jHW, Ô5U,
ôôl uml I,HJ C. C. J- Where a riparian owner 
of lands on a lower level had been permitted 
hy the plaintiffs, for a number of years, to 
take water power necessary to operate his mill 
through a Hume lie had constructed along the 
river hank partly upon the plaintiffs' land 
connecting with the plaintiffs' mill-race, sub
ject to the contribution of half the exjiense of 
keeping their mill-race and dam in repair, and 
these fads had been recognized in deeds and 
written agreements to which the plaintiffs and 
their auteurs had been parties, the plaintiffs 
could no longer claim exclusive rights to the en
joy ment of such river improvements or require 
the demolition of the llume notwithstanding 
that tliey were absolute owners of the strip of 
land upon which the mill-race and a portion of 
the Hume had been constructed. City of Qw«- 
bta v. North Shore Ry. Co. (27 l'an. S. C. it. 
1<*2», and Lu Commune de IterthUr v. Ih nix 
(27 fan. S. f. It. 1471 referred to. Lafrancc 
v. I ai fontaine, xxx., 20.

Û. Xariyablc waters—Cutting in—Trespass 
on water lots. \ An ice company in harvesting 
ice from navigable waters at a distance from 
the shore may use any reasonable means of 
conveying it to their ice-houses, and for that 
purpose may cut a channel through private 
water lots lhrmiiih which to float the ice. 
Judgment appealed from (20 Ont. App. it. 
411 • reversed, and that of MacMahon, J., at 
the trial (20 0. It. 247 i restored. Strong, f.,1. 
and Taschereau. •!.. dissenting. Lake Sinicin 
Vci and Cold S lor a ye Co. v. McDonald, xxxi.,

•!. Heed of lands —Riparian rights—Build- 
iii'l 'lams Fi nning bark waters II arranty 
Improvement of watercourses—Art. .7.».1.7 If. S. 
V \rbitration — Condition precedent—New
grounds taken on appeal— Assessment of dam- 
mi'- Inference by appellate court.]—A deed 
«•ineying a portion of the vendor’s lands hor 
'•enng on a stream granted the privilege of 
ci'iMmeting dams. &<•., therein, with the pro- 

liait, in case of damages Isung caused 
iltfough the construction of any such works, 
the 1 endor or his successors in title to the ad 
j"11- "tf hinds should lie entitled to have the 
'•""' -es assessed by arbitrators and that the 
I"'1,1 i*ers should pay the amount awarded.

that, under the deed, the purchasers 
W|,t'“ liable, not only for the damages caused 
hy ih.' lloisling of lands, but also for all other 
‘•""‘•■ges occasioned by the building of dams 
une ,iii,-r works in tbe stream by them: and, 
t'"" 'he provisions of art. .VC!.” U. S. Q.. did 
t("i • 'i i it le them to construct or raise such 
'••n without liability for all damages thereby 
cau ■ Held, also, that an objection as to 
ar'nl nti«»n and award being a condition pre

cedent to an action for such damages which 
had been waived or abandoned in the Court 
of Queen's Bench, could not be invoked oil an 
appeal to the Supreme Court. On cross-ap
peal the Supreme Court refused to interfere 
with the amount awarded for damages in 
the court below ii|h>ii its npprmution of con 
tradictory evidence, llann tin v. Hannerman,

See ltll'AKIAN RIGHTS, 2.

7. Negligence—Vis major Driving timber - 
Servit udi -W'afereoursi * Flontabh rivers 
Statutory duly 5,1 I id. c. ,17 IQue.I Ri
parian rights. |- The Rouge River, in the l'ro- 
vince of Quebec, is floatable but not navigable, 
and is used by lumbermen for bringing down 
saw logs to booms in which the logs are col- 
lifted at the mouth of the river and distribut
ed among the owners. The plaintiff construct
ed a municipal bridge across the river near its 
mouth where the collecting booms are situated. 
The defendant and a numlier of other lumber
men engaged in driving their logs, mixed to
gether, down the river, did not place men at 
the bridge lo protect it during the drive and 
took no precautions to prevent the formation 
of jams of their logs at the piers of a railway 
bridge which crosses tbe river a short distance 
below the municipal bridge, nor did they break 
up a jam of logs which formed there, but they 
abandoned the drive before the logs had been
safety boot....I at the river mouth. The River
Rouge is subject to sudden freshets during 
heavy rains, and, on the occurrence of one of 
these freshets, the waters were penned back 
to the jam and a quantity of the logs were 
swept up stream with such force that the 
superstructure of the municipal bridge was 
carried away. In an action by the munici
pality to recover damages from the lumls‘r 
in *n. jointly and severally, Held, a Hi rming the 
judgment appealed from, the Chief Justice and 
Sedge wick. .1 . dissenting, that, i rres| actively 
nf mi , duly imposed by statute, the proprietors 
of the logs were liable for actionable negli- 
gemi* on account of tin* careless manner in 
which the driving of the logs was carried on, 
and were jointly and severally responsible in 
damages for the injuries so caused. Held, 
flirt lier, that the right of lumbermen to float 
timber down rivers and streams is not a para
mount right but an easement which must be 
enjoyed w it Ii such care, skill and diligence as 
may"lie necessary to prevent injury to or inter 
fereiice with the concurrent rights of riparian 
proprietors and public corporations entitled to 
bridg * or otherwise make use of such water 
courses. Ward v. Township of (Jrenville, 
xxxii., 510.

S. Publie work - Narigation of River St. 
Liiwrcnci Neyliyenei Repair of channel— 
Fa ilium en tar y appropriation Discretion as to 
ej-penditurc. | Action for damages to SS. 
•• Arabia ” sustained by striking an obstruction 
in the River St. Lawrence ship channel which 
had Ini'll deepened by the Ih-pnrtment of 1‘uh 
lie Works and subsequently swept once. The 
suppliants contended that the Crown was ob
liged to keep the channel clear and that fail 
ure to do so amounted to negligence. The 
judgment appealed from t 7 Lx. <’. R. 1 •"»<* I. 
Iield that the channel was not a public work 
after tin- work of deepening was Completed 
and. even if it was, no negligence had been 
proved to make the Crown liable under s. 1(5 
(c) of the Exchequer Court Act ( 1XS71. It 
also decided that the department charged with 
the repair and maintenance of the work xvith
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money voted l».v Parliament for that purpose 
was uni obligi «I to «‘.x|h‘imI the iipproprintion. 
iis siirh him tiers were within the discret ion of 
the Governor-in-Council and Minister, who 
were responsible only to l'urliitment in re
spect thereof. Tile Supreme Court alliriuiHl 
the jmlgmeiit nppealeil from. II am liai g I mu- 
riean /'«(i'll Co. v. Tin Ling, xxxiii., -0-.

I Leave to appeal to Privy Council granteil, 
.fitly, liMKt. |

it. Ifnilirait*—Construction of dci'd— Loca
tion of /a rum nr h I un it — Liiii i n fi out bound
aries — l''cncing—lliiiarian rights—Xoticv of 
prior title — Itegistrg lairs Possession—.Ie- 
iliiisitire presetiption. | In the coiiveynitee of 
lands for the permanent way the deed deserih 
ei| lands sold to the railway company as 
bounded by an tin navigable stream, as "select
ed and laid out " for the railway. Stakes 
were planted to shew the side lines but the 
railway fences were placed inside the stakes 
above the water's edge and the vendor was 
allowed to remain in possession of the strip of 
land between the fence and the middle of the 
lied of the stream. The deed was duly registered 
and, subsequently, the vendor sold the rest of , 
11is property, including water rights, mills and 
dams constructed in the stream, to defendant's 
anti ur described as " including that part of the 
river which is not included in the right of way. 
An- " IIi Id. 1. That the description in the 
deed included, ex jure until nr. the river ail 
medium filiini miinr. and that the company's 
title thereto could not lie defeated by the sub
sequent conveyance, notwithstanding that they 
had not taken physical possession of all the 
lands described in the prior conveyance to 
them. 2. That the failure of the vendor to 
deliver the full quantity of land sold by him 
to the company and their abstention from 
troubling him and his grantees in possession 
of the same could not be construed as conduct 
placing a construction upon the deed different 
from its clear and unambiguous terms or as 
limiting the area of the property conveyed so 
as lo exclude the strip outside the fences or 
the bed of the stream as medium filuin. and 
II. That such possession by tile letulor and his 
assigns was not possession which could ripen 
into a title by acquisitive prescription of the 
pnqieriy in question, Massawippi I nlleg Itg. 
t'o. v. IL ed, xxxiii., 4Ô7.

Ill TisUerg licenses Xiirigahlc streams 
■II Viet. e. (it) t It. 11 On January 1st, 1X74. 
the Minister of Marine and Fisheries under s. 
2, c. IK>, 111 Vifct.. executed to the suppliant 
a lease of fishery, whereby lier Majesty leased 
for U years a portion of the South-west Mira 
inielii Hiver. X. 11.. for fly-fishing for salmon 
therein, the locus in gun lieing thus described 
in the special ease :—“ Price's I tend is about 
4<l or 4Ô miles above the ebb and How of the 
tide. The stream for the greater part from 
this |Miint upward is navigable for canoes, 
small boats, tint bottomed scows, logs and tim
ber. Logs are usually driven down the river 
in high water in the spring and fall. The 
stream is rapid. Muring summer it is. in 
some places, on the bars, very shallow." 
Some jiersons who had conveyances of a por
tion of the river, and claimed the exclusive 
right of lishing in such portion, interrupted 
suppliant in the enjoyment of his lishing tin 
dor the lease, and put him to expenses in en
deavouring io assert ami defend his claim to 
the ownership of the lishing of that portion 
of the river included in his lease. The Su
preme Court of New Brunswick decided ad

versely to his exclusive right to fish in virtue 
of the lease, and lie filed a petition of right, 
and claimed com|iensatlon for loss of fishing 
privileges and expenses incurred. The Ex
chequer Court held, iuhr aha. ihat an ex 
elusive right of fishing existed in the person- 
who held I lie conveyances, and that.the min 
ister consequently had no power to grant i 
lease or license under s. of the Fisheries 
Art of the portion of the river in question, 
and in answer to the question, " Where tl 
lands I above tide water I through which t li
sa id water pa "es are ungranted, could the 
Minister of M. and F. lawfully issue a |ea>< 
of that portion of the riverV" Held, that tl" 
minister could not lawfully issue a lease • 
ilie bed of the river, but that lie mull 
lawfully issue a license to fish as a fran 
cliise apart from the ownership of 11 
soil in that portion of llie river. iti 
an appeal on the main question, whether or n 
an exclusive right of fishing did so exist 
IL hi. allinning I lie judgment of tile Fxcheqin i 
Court. 1. That the general power of régula' 
ing and protecting the fisheries under the IV 
X. A. Act. I8U7, s. HI. is in the Pnrliiinici 
of Canada. Inn that the license granted 1 
Hie minister of l lie loi us in lino was void. I» 
cause said Act only authorizes the granting • t 
leases " where the exclusive right of listin'. 
does not already exist by law." and n 
this case the exclusive right of lishn 
belonged to the owners of the land throng 
which that portion of the Mini inielii lliv 
flows. 2. That although the public may h.i 
in a river, such as the one in question, 
easement or right to float rafts or logs dow 
and a right of passage up and down, whenv 
the water is sufficiently high to be so u- 
such right is not inconsistent with an ex- 
ive right of lishing nor with the right of 
owners of properly opposite their res pi, 
lands ml nn ilium /ilu in a g aw. .". That
rights of lishing in a river, such as in r ' 
part of the Miramichi from I*rim's Bend • 
its source, are an incident to the grant ni lie 
land through which Mich river flow-. I 
where such grants have In n made tln-i. - 
no authority given by the It. X. A Act. 1 "'.7 
to grant a right to lisli. and the I bum 
Parliament has no right to give such Ii* ■

Pii Ritchie, C.J.. and Strong, Fournier *1 
Henry, .1.1.. reversing the judgment of 
Kxcheqiier Court oil the question suhin 
that the uugraiited lands in the Provim 
X'ew Brunswick, being in the Crown foi 
benefit of the people of X'ew Brunswick 
exclusive right to lisli follows as an in- • 
and is in the Crown as trustee for the I» ■ • 'it 
of the people of the province, and there 
license hi ilie Minister of Marine and Fi 
to lisli in streams running through prn\ii"ul 
property would Ik* illegal. The (juci n \ / 
ertson, vl„ ."i2.

11. Tidal and narigalile waters
com/ni ii ii I m lull ing narigulii in }.'» I
too (N./L'l Although a Provincial I 
titre may incorporate a boom eninpnii.i.
not give it |siller to obstruct it tidal na - d" 
river, and therefore the Act 4Ô Viet I'"' 
i X.B. i. so far as it authorized erecting ": ■ 
and other works in the (jtteddy lliv • |-
strutting its navigation, was ultra rin- 
X'ew Brunswick Legislature. (Jiieildu Uu',r 
I hiring I too in Co. v. I hi r ul son. x.,

12. Interference with navigation—'I "/•»'**
W ater lots Last nn lit—Prescription I'*1'

lie waters — Constitutional law — / '/< N 
at reus—Dedication of public lands— P •""‘I1
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linn—I'nrr—I Hut nut ion tonarigat ion—Public 
nuitonvc H<1I<111<< of conrcniciicc.J The title 
to tin* soil in 1 h«> beds of navigable rivers is in 
lin* Vrmvn in right of the provinces, not in 
right of the Dominion. I Hson v. Siictningcr 
til r. c. ('. I*. 235» discussed - ||> 23 Viet, 
c. 2, s. 35 (Can.I. power was given to the 
Crown to ilis|Hise of and grant water lots in 
rivers and other navigable waters in I'pper 
Canada, and the power to grant the soil car
ried with it the power to dedicate it to the 
public use.- The user of a bridge over a navi 
gable river for thirty-live years is sullicieiit to 
raise a presumption of dedication If n pro
vince before confederation had so dedicated the 
bed of a navigable river for the purposes of a 
bridge that it could not have objected to it ns 
an obstruction to navigation the Crown as 
representing the Dominion, oil assuming con
trol of the navigation, was bound to permit 
the maintenance of the bridge. An obstruc
tion to navigation cannot lie justified on the 
ground that the public benefit to be derived 
from it outweighs the inconvenience it causes.
-It is a public nuisance though of very great 

publie benefit and the obstruction of the 
slightest iiossible degree. Judgment appealed
from (5 Kx. C. It. 30 > allir..... I. Wo Omni
v Vo**. mi , 322.

13. .1/ un in/hi l ho umliii'il /.< g i*! a tire jur 
isdirlion Itndiruy liridg< J.f ,( ) \ | 1,1. , Hi 
I • I I As to whether the clause in the Act 
"f incorporation of the town extending the 
limits to the middle of the Richelieu. » nn\i- 
aable river, is iuliti tins of the Legislature 
"I Queliec. the holding of the court below that 
it was infra rire* was a Hi nned. Crnlral I . >- 
mont !{g. to. v. Toini of St. John*, xiv., 288.

I This judgment was allirmed by the I’rivv 
Council, 14 App. Cas. 5!Ml. j

14. Countruviion of deed - Ucncription of 
lonil* in liront — l'i*h<ri<■* of narigabh 
noter*. I A grant of land bounded by the 
hank of a navigable river, or an international 
waterway, does not extend to/ medium lit 11 in 
a- in the case of a non-navigable river. Judg 
■tient appealed from (21 Ont. App. R. 500| 
reversed. Itarthil v. Sent Im. xxiv., 3t$7.

IÔ. Iti/nuion oir 11 cm—Finlitry officer—7 
l»i*H—Jl I id. v. no ( It. 1

Sir I'lSIlKItlKS, 3.
Id. Uiparian right* — Itoumlnrie* — Uii'rr- 

I’i'ni of trail r.
Si r TITLE To I .A Mi, 121).

17. / in 1110 n un n I s — I Jam*—Uooming log* 
(. * rhit ration Art ion for damage* t '. N, !..

Sri l'UKSVKllTIO.X, 28.
18. Ob*!rut ting no l igation — Thron ing 

«•in dust in *1 no in .{**1**111111! of doniogi*.
Sir Damages, til.

ROAD COMPANY.
pccial charter — It 1 pair* — Collection of 

r /> Injunction.
Sir Tolls, 3.

And wc Qvliikv Turnimke Trusts.

ROYALTIES.

Mining Ion — I tom in ion l.o ml* Art—Pub
lication of regulation*- Itmrirol of tin n*< 
Pilfimrnt of rogaltie* Voluntary paymnit 
It. S. f. r. .if. **. 1111. /)/.

Sir Constitution ai. Law, 32.

RULE OF THE ROAD.
Shipping - Collision irith anchor— Xegli- 

gi'nt mooring Ihnnogr*.
Sir NEGLIGENCE. 38.

And we Navigation, 4.

Sir Admiralty Law Navigation Ship-

RULES AND REGULATIONS.
Sn Minks and Mixkkals 1‘ii active. &<.

SAISIE GAGERIE.
Ailion irilliin comprimer of Circuit Court 
Superior Court l,hn*lion roi*nl lifl plead 

ing* t i l1 to land Jm i*<lirtion of Supnim 
Court. I In an action in the Superior Court 
for arrears oi relit w ith *ai*ie oog< nr. defend
ant pleaded that lie had held the premises 
since the expiration of his lease under verbal 
agreement for sale. The Court of Queen's 
I tench, reversing the Court of Review. held 
that the action ought to have been instituted 
in the Circuit Court. //</>/. that as the vase 
was original^ instituted in the SuiH-rior Court 
and upon the face of the proceedings the right 
to possession of and property in real estate 
was involved, an appeal would lie. Strong. 
dissenting. Ittaehford v. Villain, xix., 42.

Si-e, also, 20 Can S. C. R. 200.

SALE.

1. Sai.k ok IIoniim. Stock. Skvvhitik.s. &r„
1-5.

2. Sai.k « k t loons, 0-51.
(0 1 Itnoeh of Contract, t$-11.
1 b 1 Ih livery anil Po**r**ion. 12 23. 
let hridmre. 24 31.
1 d 1 I'10 ml, 32.
I» 1 lt< im dg of I npoiil Vendor, 33-37.
(ft Other ('«*<*, 38 51.

3. Sai.k ok Lax». 52-130.
( 0 1 lh*criplion and boundaric*, 52 58.
( h 1 K ride nee, 50-05.
(cl Execution*, 00 74.
(d 1 Fraud, 75-78.
(rt Mintake, 70 82.
( f 1 It rile nipt ion; I trait dr It r inert, 83-85. 
(?/l ltc*ci**iou. 80-04.
(/il S peri fir Performance, 05-08.
(il Tax Sole*, 00 102.
(jl Warranty. 103 105.
( k I Other Ca*c*, 100-120.

4. Sale ok Ship, 131.

ROADS.
Sco Highways.
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1. 8alk or Bon un, Stock, Securities, &c.

1. Execution of judgment—Salt en bloc — 
Hailivuy thaïe h—Art». 5U5, 500 V. V. P.

Sec Execution, 2.

2. Skurt» held “ oi tru*t "—Pureliatc uf 
ni inert' tlovk for raluable contideration—.Yu- 
tiee Account.

See Tbuhts, 7.

!t. Sale of tec u ri ties — Hypothecation of 
bondt — t.’ollateral mortgage — Purehatc by 
mortgage -Treat.

See PLEDGE. (I.

4. Sale of bomlt — Trutlcet and adminit- 
traton— Fraudulent condition —- Tati due 
bondt — \ ego liable tenuity — Commercial 
paper — Hebcnturct tea inferable by dt livery 
— Equity of previou» lioldert -- Ettoppel — 
llrokert anil factor* — Pledge Implied no
tice Innocent holder for value — Prin• hr , 

See 1‘lkuuk, 7.

ineipal

ion dull ct — hxe in pled iiroin 
- Provincial bomlt Sale undi r trill Taxa
tion of proccedt of talc.

Sec Duties.

2. Sale or Uoons.

(a) llreaeh of Contract.

ti. Sale of lumber--Acceptance of part — 
Itight to repel remainder.] T. i-onlraeled for 
III** pun-hase from D. of 200.000 feet of luni- 
Imt of a certain size and quality. wliii li D 
agree«| to furnish. No place was named for 
till* delivery of th<> lunils-r, and it was ship
ped from tlm mills where it was sawed to 
T., at Hamilton. T. accepted a number of 
carloads at Hamilton, hut rejected some be
cause a portion of the lumber in each of them 
was not. ns he alleged, of the size and i|unl 
ity contracted for. Ihld. allirming the judg
ment apiN-aled from (12 Ont. App. It. tsilD, 
Fournier and Henry, .1.1.. dissenting, that T., 
under the circumstances of the can*, had no 
right to reject the lumber, his only remedy for 
tlie deficiency Isdug In obtain a reduction of 
the price or damages for non delivery accord
ing to the contract. Thornton v. Uymcnt, 
xlii., 208.

7. ('ontract to délirer goodt — Particular 
chattel—Eeprctentation.)—McD. bought at 
auction, through an agent, a billiard table 
described in the auctioneer's advertisement as 
"a full size ti | nickel English billiard table 
made by Thurston," &c.. and wrote to M.. 
makers of billiard tables in Toronto, deserih 
ing his table and asking terms of exchanging 
it for a new one of another style. On re
ceiving the information asked, McD. wrote 
that lie could not accept the terms offered. 
M afterwards wrote : " Toronto. Oct. 2nd,
lHNti. D. C. McDougall. Esq.. Agent. Halifax 
Banking Co.. Anligonish.- Dear Sir. Your 
laconic reply to our letter of 24th instant to 
hand. We would drop tlie matter If It was 
not for the inquiry which we have just receiv
ed from a private natty in the fur North- 
West who would like lo purchase a good see 
ond hand English table. We would therefore 
kindly ask you to make us your offer for the 
proposed exchange, and if we van |HWwibly do

i it we will accept it. Hive us as near a de
scription as you can of your table, maker’s 
name is essential, but us you have nothing 
with it but tbe billiard outfit (no life and 
pyramid bulls and boards) you should not 
make your price uni high, or a deal will be 
impossible. Awaiting your kind reply, we re
main yours truly. Samuel May & Co."—To 
which McD. answered :—" 1 may just sav I 
never saw our table yet. but am informed it 
is a very nice one. made by ' Thurston ’ and 
very little the worse of wear, being in the 
private family of Sir Edward Kenny in his 
country residence near Halifax. This gentle 
man who purchased the table for us writes 
thus : *1 got the three billiard balls and 
marker, and I'd cues, which is all that is need- 
•si for billiards. I am told the table is a 
great bargain, cost 1200 in England, and is 
not much the worse for wear.' The table is 
• 1x12. and for particulars we would refer you 
to Jerry E. Kenny. Esq., or K. D. Clark, 
auctioneer, Halifax. Yours truly. D. ('. Me 
Donga II."--M. then wrote accepting the offer 
and adding, " We trust that the English table 
is fully as represented : and if you are satis 
lied, you may ship it at once, with billiard 
bulls, markers. 111 cues, cloth and what else 
there may Is*. In the meantime ,we will get 
up a 4V..V.I Eclipse Combination table in ls-t 
style, and with outfits for |km>I, carom and 
pin pool games. Awaiting your early reply, 
we remain, dear sir, yours truly, Samuel 
May & Co." The table shipped by McD. on 
reaching Toronto was found to lie an Amen 
can made table with English cushions and 
worth only from $10 to $25. M. brought a<
tnm for ti..... riginal price of the new tabu
Held, a Hirming the judgment apnea led from 
(Supreme Court N. S.i, that McD. agreed to 
deliver to M. an English built table made In 
Thurston as deacribcd in his letter, and having 
failed to «Hiver such a table he was liable to 
pay the full price of the one obtained from M 
May v. Mcltouyall. xviii, 700.

S. Sale bu tumplc- Intpcction—Place of «/■ 
livery.)—\\ Imre goods are sold by sample tin- 
piece of delivery is. in tlie absence of a sp
end agreement to the contrary, the pla«-e i"r 
inspection by the buyer, uml refusal to in 
spect there when opportunity therefor is a* 
forihsi is a breach of the contract to pu relue 
Treat Valley it oaUra M/y. Co. v, MrM

0. Sale of goodt — llreaeh of warrant y 
Special damage* -- Action for price tub 
ifucnt to recover y — Evidence at to infer n i 
it y of goodt delivered — Contequt ntial dm

See Evidence. 2.

10. Contract for dealt- Place of delicti 
Warranty at to quality — Acceptance — I 
ini.I, 1)1.1, 1501 C. V.

See Contract. 10.

11. ('outmet by corretpondence—Pott ! 1 
ter—Time limit Term for delivery 1C
of contract Uamaytt Counterclaim > 
lion precedent- Eight of action.

See CONTRACT, 217.

(hi Itclircry and Pottcttion.

12. Open and notoriou* talc—Actual uml 
continued change of pottcttion—U. S 0.
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11877) c. 119, ». 5—Hiring of former otener an 
clerle.]—The purchaser of the stock of a trailer, 
where the change of ownership is open and 
notorious, may employ the former owner as 
a clerk in carrying on the business, and not 
withstanding such hiring there may bo "an 
uctuul and continued change of possession." 
as miuired by It. S. O. 118771 e. Ill), s. 5. 
Ontario llank v. M’l/rox 14"» l '. V. if. It. -bill t 
distinguished. Kinloelt v. Scribner, xiv., 77.

111. Consignment — Delivery of goods—Xon- 
acceptanee by vendee—Return of goods to 
vendor Rescission of contract.] II. doing 
business at Halifax. X. S.. was accustomed 
to sell hides to J. L. of I’ictou. Their usual 
course of business was for II. to ship a lot 
of goods consigned to .1, L.f and send a note 
for the price according to his own estimate of 
weight, &c., subject to rebate if there was any 
deficiency. On lltli July, ISM, it shipment 
was made by H. in the usual course and a 
note given by .1. I... which 11. diocounted. 
The goods came to l'ietou handing and re
mained there until ôth August, when .1. h. 
sent his lighterman for some other goods and 
lie finding the goods shipped by II.. brought 
them up in his lighter. The next day .1 L. 
was informed of their arrival, and stored them 
ill the warehouse of 0. h. where lie had other 
goods, with instructions to keep them for I la- 
parties wlio had sent them. The same day he 
sent a telegram to II. as follows : "In trou
hie. Have stored hides. Appoint some one 
to take care of them." II. immediately cuiue 
to 1‘ietou and having learned what was done, 
expressed himself satisfied, lie asked if he 
would take them away, hut was assured 
by .1. L. that they were all right and left 
them in the warehouse. On lilli August a 
levy was made, under execution of the hank 
against .1. L.. on all his property that the 
sheriff could find, hut tile goods in question 
were not included in the levy. On I lie 1-tli 
August. J. !.. gave the hank a hill of sale of 
all his hides in the warehouse of O. !.. and the 
hank indemnified 1>. L. and took possession 
under such hill of sale of the hides so ship
ped by II. and stored in said warehouse. In a 
suit by II. against the hank and 0. !.. for 
wrongful detention : lleUI, affirming the judg
ment ap|M-aled from, that the contract of sale 
between .1. L. and II. was rescinded by the tic 
tiou of .1. L. on refusing to take possession 
of the goods when they arrived at his place 
of business and handing them over to I». !.. 
with directions to hold them for the consign
or. and in notifying the consignor who iv- 
• luiesccd and adopted the act of J. L., where 
li> the property in and possession of the goods 
heenmo re-vested in II. and there was, con- 
-'•lueiitly. no title to the goods in .1. h. on 
I-tli August when the hill of sale was made 
to the hank, l'ictou Hank v. Harvey, xiv.,
•517.

14. Lumber in yard — Delivery—Hart of 
large parcel.] — Defendant Imd over 4.- 

• m m t.i m m t fc-et of lumlH-r in a yard in Rockland, 
"nt.. and sold 1.000,<100 through an agent to 
!. of Montreal on six months' credit. ratify
ing the sale by a letter to the owners of the 
yard as follows : " Montreal TJtli January.
I*<s7. Messrs. \V. ('. Kdwards & Co.. Rock 
"id. Ont. tientleinen. You will please ratify 

Mr. Is-mav's order for one million feet .'I 
n ill culls N 111 feet and 4IKI..V.NI f.s-t :i mill 

ills 14 HI feet sold to Mr. William Little, 
i o b. of barges, with option to draw them

| from the piles, if he wants some during winter. 
—Y’ours truly. (Sd. » X. llurteau et Frère."

A few days after the sale the agent gave an 
order on the owners of the yard for delivery 
of tin- lumber to I... which order was accepted 
by the owners. L. had given a six months' 
note for the price of the lumber and just lie- 
fore it matured lie asked defendant to renew, 
which he refused, and on L. saying that lie 
could not pay. defendant replied that lie must 
keep his Imillier, whereupon lie was informed 
by L. of his agreement with plaintiff made 
about a month after the purchase from de
fendant by which lie pledged to plaintiff the 
warehouse receipt for the lumlier as collateral 
security for advances to him by plaintiff. Un 
the trial of an interpleader issue to determine 
Hu- title to this lumber it was shewn by the 
evidence that the quantity sold to I,.’ bail 
never been separated from defendant's lot in 
the yard and that defendant had always kept 
it insured, considering it his until paid for. 
ID Id. affirming the Court of Appeal. Strong 
and tiwynne. J.I., dissenting, that the property 
in the lumber never passed out of the defend
ant. Ross v. llurteau, xviii.. 71!t.

I The l'rivy Council refused leave to up 
peal.J

In. Goods sold by weight ('ontract De
livery - Damage be fort weighing I'ossession 
by vendor lh posit Arts. lOli.l, Uni 4 />.{.;
1)7 ], ni», lst,J V. C.\—Utld, pi r Ritchie. 
Ç.J Strong and Fournier. J.I., affirming the 
judgment appealed from ( M.L.R. ti t^.ll. "‘JLi t. 
that where goods and merchandise are sold 
by weight the contract of sale is not perfect, 
and the pro|ierty in the goods remains in the 
vendor and they are at his risk until they are 
weighed, or until the buyer is in default to 
have them weighed : and this is so. even where 
the buyer has made an examination of the 
goods and rejected such as were not to bis 
satisfaction. Held, also, per Ritchie, C.J., 
Fournier and Taschereau, .1.1.. that where 

. goods are sold by weight, and the property 
remains in the possession of the vendor, the 
vendor lieronivs in law a depository, and if 
the goods while in his possession are dam
aged through his fault and negligence lie can
not bring action for their value. I'er Fatter 
son. J.. dnbitante, whether there was siif- 
licicnt evidence of acceptance in this cage to 
dispense with the writing necessary under 
para. I. art. IlSITi ('. ('. to effect a |ierfi-ei con
tract of sale. Ross v. Hannan, xix.. 2*J7.

1C». Contract of sale—Goods not specified— 
Intention to pass property—Appropriation.]

T.. a brick maker, sold by sample fill.OOt l 
bricks out of a kiln containing 11N l.l H m i to 
the plaintiff, who paid the contract price, and 
hauled awa.v about lii.iNHl. The balance re 
mained in the kiln in T.'s yard, ami were never 
in any way separated from the rest of the 
kiln, or appropriated to the plaintiff Tin- de
fendant (the sheriffi subsequently sold them 
under an execution at the suit of XV. against 
T. I'la intiff brought trover against tin- de
fendant. claiming property in .'14.000 of the 
bricks. ID hi. reversing the judgment niqiealed 
from It Fugs. & Rur. 15141, that the sa le 
was one by sample; the bricks sold were not 
specifically ascertained, and there was no evi
dence from which it could be inferred that it 
was the intention of the parties the property 
in tin- bricks should pass before delivery. -Ap
peal allowed with costs. Temple V. Close, 
Cass. Dig. (lied.) 705.
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17. Conttruction of contract — Agreement 
lo neevre udraneet - - Sale of goodt 1‘lcilge 
- I tel i cer g of potm'ttion l r/*. }./J. Iit.!'i.

in a, i) 74 /}? fr. /jjij. /.yyi <•. c. r.
liailmcnl to manulaelurer.\ K. B. much* 1111 
agreement willi T. fur the purchase of tin* out
put of Iris sawmill during lliv sail son of lWHi. 
a memorandum living executed lietween them 
tu I lit- effect that T. sold anil K. It. pnrcliasvil 
all 1 ho luinhvr Iliai lu* slioulil saw al Iris mill 
during I la* son son, dolivoml at lladluw wharf, 
a 1 |<evi*: thill tin* purchasers should liavo the 
right to rvfuso all lutnhor rojovtod liy their 
eu I lor : that the Inmlior dolivoroil, rolled and 
pih-d mi the wharf should be paid for at 
prices stall'd: that the seller should pay the 
purchasers $1.50 per hundred deals, t/ueliev 
standard, to meet the cost of unloading cars, 
c'lassi lien lion and piling on the wharf; that the 
seller should manufacture the lumber accord
ing to specitications furnished hy the pur
chasers; that the purchasers should make pay 
incuts in cash mice a month for the lumber 
delivered, less two and a half |ier cent. : that 
the purchasers should advance money upon 
the sale of the lumber mi condition that the 
seller should, at the option of the purchasers, 
furnish collateral security mi Iris property, in
cluding the mill and machinery lielongiiig to 
him. and obtain a promissory note from his 
wife for the amount of each callage, the ad
vances living made on the culler’s certilicates 
shewing receipt of logs not exceeding #25 per 
hundred logs of fourteen inches standard : that 
all logs paid for by the purchasers should lie 
their pro|M»rty, and should lie stamped with 
their name, and that all advances should liear 
interest at I lie rale of 7 per cent. Before the 
river drive commenced the logs were culled 
and received on helm If of the purchasers, and 
stamped with their usual mark, and they paid 
for them a total sum averaging- $.'I’-’..'V.I jier 
hundred. Some of the logs also bore the sel
ler's mark, and a small uuantily. which was 
buried in snow and ice, were not stamped, 
hut were received on India If of the purchasers 
along with the others. The logs were then 
allowed to remain in the actual possession of 
the seller. I Miring the season a writ of exe 
cut ion issued against the seller under which 
all moveable projierty in his jNissession was 
seized, including a ipiantity of the logs in 
question, lying along the river drive and at 
the mill, and also a quantity of Inmlier into 
which part of the logs in question had lieen 
manufactured, at the seller's mill. IIchi,
<Taschereau. .1.. taking lio part in the judg
ment upon the merits I. that the contract so 
made I tel ween the parties constituted a sale 
of the logs. and. as a necessary consequence, 
of the deals and boards into which part of 
them had been manufactured. A in?/ v. /hi/mi*. 
dit tlillicit, xxviii.. .'INK.

is. t'ontract — \grccmcnt to tupptg good*
rroller!y in good* xii/i/i/ici/ Escen t ion — 

Seizure. |- By an agreement Is*tween II.. of 
the one part, and W. and wife of the other, 
the latter were to provide and furnish a store 
and II. to supply stock and replenish same 
when necessary: W. was to devote his whole 
time to the business : W. and wife were to 
make monthly returns of sales and cash bal
ances. quarterly returns and stis-k. Ace., on 
hand and to remit weekly proceeds of sale 
with certain deductions. II. had a right at 
any time to examine the books and have an 
account of the stock. Ike., the net profits were 
to lie shared between the parties; the agree 
ment could be determined at any time by II.

or by W. and wife on a month's notice. Held, 
that the goods supplied hy II. under this agree
ment us the slock of the business were not 
sold to W. and wife, but remained the pro- 
perty of II. until sold in the ordinary course; 
such goods, therefore, were not liable to seizure 
under execution against II. at the suit of u 
creditor. Amct-lloldcn Co. v. Hatfield, xxix., 
115.

lb. Contract ■— Sale of lumber — / at pec- 
tiou.\ — A contract for the sale of Inmlier was 
made wholly by correspondence, and the let
ter which completed the bargain contained the 
following provision : “ The inspection of this 
lumber to he made after the same is landed 
here" tat Windsor, Out.», "by a competent 
inspector to lie agreed upon I let ween buyer and 
seller and his inspect ion to lie linul." Held, 
reversing the judgment of the Court of Ap
peal. that it was not essential for the parties 
to agree upon an inspector Is'fore the inspec 
thin was begun; and a party chosen hy the 
buyer having ins|iecteri the lumber and I s» fore 
his work was completed the seller having 
agreed to accept him as ins|ievtor. the contract 
was satisfied and the inspection linul and bind
ing on^the parties. Thornton v. Matlicton,

20. Itclirerg — llill of lading — Condition 
of prepagment — 1‘rincipal and agent — I ext- 
ing of owner**ip.

See Contract. 210.

21. I1'ink told in ttorage - Cart delivery— 
Lien for unpaid price—Contignment ngaiutt
tupplitt adraneed.

See Bailment.

22. (loodt told bg agent I nilitrloted pria 
ci pal- /tight of action Hcficicnt delict rg- 
ttption to accept bill of lading or rc-weigh- 
Ettoppi I Tender anil payment into court.

See Action, 12S.

2,'l. Délirer y of gootlt told—"At" tiled 
" Into ” theil or groiiinlt adjacent.

Sec Contract, 210.

24. Statute of !•’ran tit Memorandum -
writing Kepudiating contract bg. | A writ
iug containing a statement of all the terms . 
a contract for the sale of goods requisite 1 ■ 
constitute a memo, under the 17th section •
• lie Statute of Frauds, may lie used for lb 
purpose though it repudiates the sale. Marini 
v. Il au buer, xxvi., 142.

2”i. Contract Sale of non ilt bg mini pie It 
jci fiont to inroiei ns.inalde time V
guicteenee I', ride nee. | If a merchant n
wives an invoice and retains it for a con-1 
eruble time without any objection, there is :i 
presumption against him that the price stun I 
in the invoice was that agreed upon. .Itid 
nient of the Court of Queen’s Bench, that 
evidence was sufficient lo rebut the presun 
lion, reversed, tiwynne ,1., dissenting, ami 
holding that the ap|s>al depended on mere n 
I era of fad as to which an apisrilate emit 
should not interfere. hiarneg v. Lctcllr.

211. Contract —Evidence to carp written »■ 
ttriinu nt — Admittion of evidence. J—The Sa-
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prenie l'ourl of t'nnadn affirmed the judgment i 
appealed from <1111 N. S. Rep. -11 which in 
effect In*Id, under (he s|n-cinl circumstances of 
the wise. involving «lea ling* with two companies 
voniiviicil in business anil having almost simi 
lar inline'. Ilial it was imi iiiiinisisleiil with 
a writ leu agreement with the plaint iff to prove 
I luit tie fcniluiit supposed lie was ilea ling with 
another party with whom lie hail iiunlo other 
arraiigeineuts in respect to payment for goods 
piirchaseil. It iIkun 11 al. v. 11 iiulmir Fournit y 
t o., xxxi., 1181.

-7. Fnrol af/in im lit \li mu. in mil in y— 
lh lin i y ni f/ond* sin I uli of I'nimbi.

Sir Kviiikm82.

28. I iii ninpli h eonlruel Sale of ileal*—

Hre Contract. 121».

21». Sub of iim,ili hi/ ilf/i llI t'oill III ixxioit— 

See 1*||| M IPAL A Ml AOEST. 02.

.'lu. t'outnn t Ii y currix/iondi'iici —• Accept- 
alter Iliiiliny Ihliii iy uf pood* unlit —
I him ic it i I nil ini linn uf /it me of /itii/nunt.

See Comma» t. l.'M.

III. Sale nf momnm nt lip mini/ili — Kri- 
ii nee nf contract Finding* on emit rad iclorp j 
< ndi net — If cri noil un nii/nnl I‘met ice.

See Kviiikm *:. t$Ti.

( d i Fraud.

Fraudulent m in we I iniih i/mili m- 
'until Sim util ieil hypothec Suit fur price. | 

special counts in ileclaraliou, alleging that
-....I> Were solil to ilefeliilanls oil represent a-
ii"ii that the latter were the holders for value 
"( a certain obligation and hypothec in their 
ho "nr by It. for #JS.ItHO. payable by yearly 
ii'i :i liiifti I m of # I.in hi, with interest: that 

1 i obligation represented the balance due
I • I- ndaiits from It. on the purchase of real 
•line sold to It., oil which lie had paid SIM HI

lime of purchase, and that It. was a tiiaii 
■' "•'•es and had other properly. The plain 

iiif -old iohmIs to defendants to the iiiuoiinl of 
""t». and accepted as payment the lirst two 

'i- ments of said obligation, which were 
•iuN nssigneil to him. tin* defendant It lieiug 

| !•'•'• m ai time of assignment, hut afterwards 
"•‘'•'ed the transfer. The declaration then 
M> 'I that the representations by defend
II 'ere false and fraudulent : that the 
Mail , r of property to It. and the obligation

1 iiaiidulenily made to enable defendants 
1 h to obtain credit : that It. never paid

I un leg oil account for the purchase, or ell 
I '•1 ■ • I nilo possession, bill defendants kept pos 
I 1 ' ami collected the rents of the pro
I l"rl> 'lint It. was not a man of means, hut
I puii|*t*r and not carrying on any trade

1 He's which llie defendants knew. and
I '“in lie was simply a pri'tc unni for defend 
111111 ' The ileclaration also contained the
I, ""1" •; counts. The plaintiff demanded the 
Ilf "e . ! ih,. good* from defendants, and prayed
II, 1 1 "hi galion lie set aside as regards the

and that it he declared that It. was 
I1.1" :l-"" t prfte-noun of the defendants, and 
I y" / • allants Is* condemned In pay the sum
I?' •‘-.'Nhi. with inten*st and I’osts. The de 
l 1 is that the allegations were false : that |

tin* transactions with It. were huit à fide and 
the sale an «ici un I one ; that the instalments 
of said obligation were accepted by plaint iff 
in payment of the goods alter due iiMpiiry ; 
tiud that even if tile allegations were true the 
plaintiff could mu maintain his present action.

The >ii|M'rior four! gave judgment lor the 
plaintiff, hinting that the property was worth 
icic h h-" than NMl ; Dial It. never paid 
any thing on the land or entered into posses
sion: and i liai ilie deed to and obligation from 
II. were simulated and fraudulent. This 
judgment was continued bv the Court of 
»jnecii s Ill'll, h. .1 listiii's Monk and Cross dis 
seining lh Id. a thrilling the judgment appeal
ed from, that the evidence shewed a fraudu
lent scheme on lhe pall of the defendants to 
"Id it ill the goods of the plaintiff and to client 
him out of the price by inducing him to ac
cept mi lna«l»H|iiaie security: and that under 
the • irciinisiaticcs I lie plaintiff was entitled to 
recover for such price. Henry. .1.. dissenting.

Fer Taschereau. .1. The court should not 
lev erse I lie til dings on a »|lieslioii of fact of 
the two courts below, except under very tin 
usual ciivumsiniiirs. Iih/im v. i.unlmi t !.. II. 
4 1*. C. ."HIT • : tim n x. I ii in hull t !.. II. 2 II. 
I». •••"! I : Ihll v. I'm puni I ion of ifuchcc I ,"i 
App. Cas. '.Hi ; Smith v. SI. I.nirrtnci t !.. 
H. I' t '. • M18 i. lie agreed, however, with 
the courts below on the facts. Ap|ieal dis 
missed with costs. Hlm I, v . W alker. Cass. 
I*ig. (2 ed. | 7»!8.

I « i I few i dp «/ I n paid Vendor.

lilt. Title In i/ond* t'nii*ifiiiini nt nuhieet 
In piifiminl Itiinch of condition — Fur- 
clime lue raine. | I'laiiitiff consigned crude 
oil to A., a reliner, on express agreement that 
no property in the oil should pass until he 
made certain payments. Without making the 
payments A. sold to defendants, without know
ledge of plaintiff, lh Id. affirming the Court 
of ApiN'iil for Ontario (21» Hr. IliNti, that a I 
though defendants were purchasers for value 
from A.. Iieliev ing that he was owner, the 
plaintiff, under hi' agreement, having retained 
the pro|H>rty in the oil. and not having done 
anything to estop him from maiiilaiiiiug his 
right of ownership, was entitled to recover 
from the purchaser the price of the oil. For- 
rixtal v. 1/el humid, ix., 12.

III. timid* ciiiixit/iiid fur *nh It ill of lad-
inp \**ifinnient l‘ropcrly in i/ond* — 
Sln/i/mgi in lrnn*ilu ltiplirin.\ I!., of Sou 
ris. I*. K. !.. carried on the business of lobster 
packing, sending his got ids for sale on com 
mi"ioo to a consignee at Halifax X. S.. who 
supplied him with tin plates, &<-. They had 
dealt in this way for several years, when, in 
1882. II ship|M‘d l8ii cases of beef ria 1‘ietou 
and Intercolonial Railway. addressed to him, 
the hill of lading providing that the goods 
vver • to lie delivered a I I'idoii. to the freight 
agent of the Intercolonial Railway or his as
signs. the freight to lie payable in Halifax 
The consignee, being on the verge of insol
vency. indorsed the bill of lading to McM., 
to secure accommodation acceptance*. II. 
drew oil the consignee lor the value of the con
signment. bill the draft was not accepted, and 
lie directed the agent of the Intercolonial 
Railway not to deliver the goods. The goods 
hail lieen forwarded from I'ictou. and the 
agent there telegraphed to the agent at Hali
fax to ho hi them. McM. applied to the agent
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at Halifax for the goods, and tendered the 
freight, but delivery was refused. In a re
plevin suit against the Halifax agent :—Held, 
affirming the judgment appealed from. Henry, 
J., dissenting, that the goods were sent to the 
agent at Pietou to be forwarded, and that he 
had no other interest in them, or right or duty 
connected with them, than to forward them to 
their destination, and could not authorize the 
agent at Halifax to retain them. Held, also, 
that whether or not a legal title to the goods 
passed to McM., the position of the agent in 
retaining the goods was simply that of a 
wrongdoer, and McM. had such an equitable 
interest in such goods, and right to the posses 
sion thereof, as would prevent the agent from 
withholding them. McDonald v. McPherson, 
xii., 410.

35. Conditional sale of goods — Suspensive 
condition—Moveables incorporated with free
hold -Immoveables by destination -Hypothe
cary charges—Arts. 375 et sey. C. f'.]—A sus
pensive condition in an agreement for the sale 
of moveables, whereby, until the whole of the 
price shall have been paid, the property in the 
thing sold is reserved to the vendor, is a valid 
condition. Banque d'lloehelago v. Watcrous 
Engine Works Co., xxvii., 400.

30. Materials for railway—Immoveables by 
destination—Receiver in possession—Unpaid 
vendor.

Sec Lien, 3.

37. Sale of machinery — Resolutory condi
tion—Immoveables by destination—Moveables 
incorporated with the freehold ■— Severance 
from realty—Hypothecary creditor—Unpaid 
vendor.

See Contbact, 00.

(f) Other Cases.

38. Goods sold and delivered—Credit—Di
rection to jury—Withdrawal of evidence from 
jury—Xcw trial.]—In an action against McK. 
& M. for goods sold and delivered, plaintiff 
had sold the goods to defendants and on their 
credit, and his evidence was corroborated by 
defendant McK. The goods were charged in 
plaintiff’s hooks to C. McK. & Co. (defendant 
McK. being a member of both firms), and cre
dited the same way in C. McK. & Co.’s books, 
notes of C. McK. & Co. were taken in pay 
ment, and it was claimed that the sale of the 
goods was to C. McK. & Co.—The trial judge 
called the attention of the jury to the state 
of the entries in the books of plaintiff and of 
O. McK. & Co., and to the taking of the notes, 
and to all the evidence relied on by the de
fence. and left it entirely to the jury to say 
as to whom credit was given for the goods. 
Held, affirming the judgment appealed from 
(27 N. B. Ilep. 42), Strong and Patterson, 
J.T., dissenting, that the case was properly left 
to the jury and a new trial was refused. 
Miller v. Stephenson, xvi., 722.

39. Trover — Conversion of vessel — Joint 
owners—Marine insurance — Abandonment— 
Salvage.]—A sale by one joint owner of pro
perty does not amount, as against his co
owner, to a conversion unless the property is 
destroyed hv such sale or the co-owner is de
prived of all beneficial interest. Rourkc v. 
Union Ins. Co., xxiii., 344.

40. Mortgaged goods—Sale under powers— 
Chattel mortgage -Mortgagee in possession— 
Negligence—Wilful default—"Slaughter sale" 
—Practice—Assignment for benefit of credi
tors—Revocation of.]—A mortgagee in pos
session who sells the mortgaged goods in a 
reckless and improvident manner is liable to 
account not only for what he actually 
receives hut also for what he might have oh 
tained for the goods had he acted with a pro 
per regard for the interests of the mortgagor. 
—An assignment for the benefit of creditors 
is revocable until the creditors either execute 
or otherwise assent to it.—Under the provi 
sions of It. S. O. c. 122, in order to enable 
the assignee of a chose in action to sue in his 
own name, the assignment must lie in writing, 
but a written instrument is not required to 
restore die assignor to his original right of 
action.—Where creditors refused to accept the 
benefit of an assignment under 16. S. O. c. 124. 
and the assignor was notified of such refusal 
and that the assignment had not been regis
tered, an action for damages was properly 
brought in the name of the assignor against a 
mortgagee of his stock in trade who sold the 
goods in an improper manner. Rennie v. 
Block, xxvi., 35(1.

41. Mandate — Partnership — Agency — 
Factor—Pledge—Lien—Notice—Right of <’■ 
tion—Intervention — Arts. 1739. 17-}0. IT/!. 
1975 C. C.]—A partner entrusted with pos 
session of goods of his firm for the purpose of 
sale may, either as partner in the business or 
ns factor for the firm, pledge them for ad
vances made to him personally and the lien 
of the pledgee will remain ns valid as if the 
security had been given by the absolute owner 
of the goods notwithstanding notice that the 
contract was with an agent only.—Where a 
consignment of goods has been sold and they 
remain no longer in specie, the only recourse 
by a person who claims an interest therein i« 
by an ordinary action for debt and he cannot 
claim any lien upon the goods themselves nor 
on the price received for them. Dingwall v 
McBcan, xxx., 441.

42. Goods sold by agent in his own name— 
Contra account—Compensation.

, See Set-off, 1.

43. Droit de réméré—Insurable interest of J 
vendor.

See Insurance, Fire, 80.

44. Agent of foreign company—Use of srnl | 
—Seizure under attachment—Conversion.

Sec Sheriff, 1.

45. Mortgaged goods — Proviso restrict!*/1 
sale — Stock in trade — Ordinary course of j 
trade—Seizure—Justification.

See Chattel Mortgage, 10.

40. Goods sold in one lot—Lump /irice— ■ 
Contract by agent of independent firms—Et ^ 
ecss of authority—Ratification.

See Principal and Agent, 4.

47. Cheese factory supply agreement ■; 
Transfer of personal rights—Arts. 1510. /oi l 
1518 C. C.—Warranty—Eviction—Rc ti/nt#] 
—Prête-nom.

See Action, 134.
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48. Person to whom credit wan given—As

sign ment in /runt— Power of attorney by trus
tee—Authority of attorney to une principal'» 
name—Evidence.

See Deiitor and Creditor. 40.

41). Sale of timber—Delivery—Time of pay
ment—Premature action — ) endue and pur-

Sec Contract. 212.

50. Curator—Purchase of trust estate—.Irf. 
IW C. V.

See Action. 132.

51. Contract—Shipping receipt—Carriers— 
Liability limited by special conditions—Negli
gence-Connecting linen of transportation- 
wrongful conversion—Sale of goods for non
payment of fnight — Principal and agent— 
Varying terms of contract.

See Carriers. 2.

3. Sale of Land.
(hi Description and Boundaries.

57. Lands sold cn bloc—Metes and bounds 
—Description—Cadastral plans—Possession— 
Notice of adverse title—ifusband and wife— 
Authorization.

See Title to Land, 87.

58. Mistake t« designation of lands—Princi
pal and agent.

See Mistake. 7.

(6) Evidence.

51). Land sold by auction—Vendor not dis
closed at sale—Subsequent correspondence— 
Contract—Statute of frauds.

See Vendor and Purchaser, 3.

00. Sale of mortgag'd lands—Agreement—- 
Statute of frauds—Specific performance.

See No. 1)5, infra.

_ 01. Conditions — Notice to purchasers — 
Error in mortgage—Rectification—Estoppel. 

See Vendor and Purchaser. 11).

52. Unsurveyed lands—Unknown quantity 
—Sold by the acre — Contract — “ More or 
less"-—Will Executors — Breach of trust— 
Specific performance. ) — Executors were au
thorized by will to soil such portion of the 
real estate ns they in their discretion should 
think necessary to pay off a mortgage and 
such debts as the personal estate would not 
discharge. They offered for sale at auction a 
lot described as “ sixty acres (more or less i 
section 78. Loch End Farm, Victoria Dis
trict,” and giving the boundaries on three 
sides. The lot was unsurveyed and offered lor 
sale by the acre, an upset price of $35 being 
fixed. By the conditions of sale a survey was 
to he made after the sale at the joint expense 
of vendors and purchaser.— S. purchased the 
lot for $315 per acre and on being surveyed it 
was found to contain 117 acres. The execu 
tors refused to convey that quantity, alleging 
that only some $2,000 was required to pay the 
debts of the estate, and refused to execute a 
deed of the 117 acres tendered to S. In a suit 
by S. for specific performance of the contract 
for sale of the whole lot. Held, reversing the 
judgment appealed from and restoring that of 
the judge on the hearing (2 B. <J. Hep. 07), 
<• wynne, J.. dissenting, that S. was entitled to 
n conveyance of the 117 acres, and that the 
executors would not be guilty of n breach of 
trust in conveying that quantity. Sea v. Me- 
I wan, xiv.. 032.

Lots sold by plan—Closing lanes on sale 
I 'bin — Easement — Estoppel—Acceptance of 
base according to attend plan.

See Title to Land, 33.

54. Sale of timber limits—Errors and omis
sions—Statement of account—Res Judicata— 
" > d—Evidcnci.

See No. 108, infra.

55. Sale of land — Building restrictions— 
Construction of covenant — Description — 
Street boundaries.

See Contract, 15.

50. Sale of land—Description in deed—Ex
tent— Terminal point—Number of rods.

See Deed, 24.
8. c. d.—41

02. Sale, of timber limits -Mortgage -Mis
take — Registration—Description — Written 
document.

See No. 108, infra.

(53. Agreement for sale—fraud— Misrepre
sentation-Rescission.

See Contract. 119.

04. Deed—Delivery—Retention by grantor 
—Presumption—Rebuttal.

See Evidence, 178.

05. Sale of leased premises Parol agree
ment—Misrepresentation— Statute of frauds.

Sec No. 110. infra.

(e i Executions.

0(5. Purchase of land — Voluntary payment 
— Lien — Application of proceeds — Inter-

J deader — Lands taken or sold under execu- 
ion. | — Where the purchaser of land volun
tarily paid to the sheriff the amount of an ex 

edition in his hands in a bond fide belief that 
it was a charge upon the land.—Held, affirm
ing the judgment appealed from (2 Man. L. 
It. 257). that a party having a lien on said 
lands could not. under the Interpleader Act, 
claim the money so paid to the sheriff as 
against the execution creditor, even where he 
had relinquished his title to the land to enable 
the owner to carry out the said sale, and was 
to receive a portion of the purchase money.— 
Semble, that as the lands were neither “ taken 
nor sold under execution,” the case was not 
within the Interpleader Act. federal Bank 
of Canada v. Canadian Bank of Com merer, 
Xlii., 384.

(57. Lands sold in execution—Adjudication— 
Joint purchasers—Security to sheriff—Joint 
adjudicataire, in default — Sale à la folle 
enchère—Art. 6H8. Ml. Ml, 7GO C. C. P.]— At 
judicial sale, on 10th .Inly. 1875, appellant, 
8., respondent, L., and C. became joint pur
chasers of land for $2,500.—On 28th August, 
1875, the sheriff returned the writ stating that 
he had levied a net sum of $2.352.90, which
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hnd been paid to him by a bond us required by 
law, and that he held that sum subject to the 
order of the court. This pretended bond was 
in reality a *' bon ” in the following terms : 
“(lood to S. 1).. sheriff, for .Ÿ2.21HM55. for 
value received, payable to his order. This bon 
serves as security in the matter No. 225 li. et 
at. v. Voté. Three Hivers, 2nd August, 1875," 
and signed by the three purchasers, S., C. and 
L. (in the return distributions were made 
and L., the respondent, collocated for #1.870.- 
7fi and #250.1*3. The appellant. Met»., being a 
judgment creditor of 8., the other appellant, 
intervened in the case to exercise the rights of 
his debtor.—On 5th March, 1883, L. served 
the judgments of distribution on appellant 8., 
and on the representatives ul < ., deceased; 
ami on 21 Mb of same month petitioned for an 
orner to re-sell the property so purchased by 
himself jointly with the other ”adjudicataires” 
for falsi» bidding, and McU. appeared on the 
petition. -These proceedings being summary, 
no written answers were put in, and on Kith 
June following, the Superior Court ordered 
the re-sale for false bidding upon the purchas
ers, 8. and C. alone; and this judgment was 
affirmed by the Queen's Bench, at Quebec, on 
7th May, 1884, modifying, however, the judg
ment by ordering the re-sale to be made upon 
the three “ adjudicataire»;" Monk and ltam- 
say, .1,1., dissenting.—The question was, whe
ther or not L. could demand re-sale of a pro
perty of which lie was a co-purchaser for false 
bidding, lie himself being one of the " adjudi
cataireh ” in default, who had retained the 
purchase money by giving their joint ** bon," 
instead of furnishing the sheriff with the sure 
ties required by law. Held per Strong, llenry 
and Taschereau, JJ. (Ritchie, C.J., and Four
nier. .1.. dissenting i. reversing the judgment 
appealed from, that the res|iondent was not en
titled to demand a re-sale. The bon was not 
a surety contemplated by art. tiS8 C. C. 1'.; 
and the three purchasers having made with 
tile sheriff an agreement not contemplated by 
law, should be compelled to govern themselves 
according to that agreement, and the respond
ent's only course was by direct action against 
bis co-debtors to recover from them their 
share. — Her Taschereau, J. The obligation 
contracted by 8., C. and !.. in becoming joint 
purchasers at a judicial sale was a joint and 
several obligation, and it follows that their 
“ bon " bound them jointly and severally also. 
Under such an obligation they were responsible 
only towards each other for one-third of the 
purchase money, and each for (lie whole to 
the sheriff. By the judgments below, appel
lant 8. found himself individually compelled 
to pay the full amount of the price of sale to 
respondent, to prevent the re-sale of the pro
perty (arts. 094, 700 C. C. P.) ; while, if 
there was any default, respondent was equally 
in default with his co-adjudicataircs, and there 
could lie no doubt a private agreement had 
been come to between the three purchasers 
which res]K)iident sought to repudiate. — Per 
Ritchie, CJ.. dissenting. McU. could be in 
no better position than his debtor, and to al
low him to get a third of this property as the 
property of 8. without payment by himself or 
8. of Vh of the price which he was bound to 
pay, seems so unreasonable and unjust that 
it would lie necessary to be satislied beyond all 
doubt that the law was clear and unquestion 
able on the point before sanctioning what ap
pears such manifest injustice.—Per Fournier, 
J., dissenting. The question whether there be
ing three joint purchasers who have all made 
default in paying the price of their adjudica
tion, one of them can, as hypothecary credi

tor mentioned in the certilicate of registration 
and as a collocated creditor unpaid, proceed to 
a sale à la folle enchère of the land sold to tin- 
three mu-chasers, is very clearly settled by art. 
(MH C. C. P.—The only right appellant had 
was to exercise the rigids of 8.. his debtor, 
and if apiiellaut wished to avail himself of 
those rights, he should fulfil the obligation of 
his debtor by paying his share of . the adjudi
cation. He was seeking to have a third of the 
land adjudged to 8. without paying the third 
of the price of adjudication which 8. was 
bound to pay. — Appeal allowed with costs. 
Aletireevy v. Leduc, Cass. Uig. (2 cd.) 801.

(18. Hale of lands by xlicriff—Polie enchère 
—It‘e-Male for fulsc bidding, arts. 61)0 et seq. 
C. V. P.—Art. «88 V. ('. P—Privileges and 
hypothecs—Sheriff's deed—Registration of 
Absolute nullity.J—Part of lands seized by 
the sheriff had been withdrawn before sal- 
but on proceedings for folle enchère it was 
ordered that the property described in the 
procès verbal of seizure should lie re-sold, no 
reference being made to the part withdrawn. 
On appeal the Court of Queen’s Bench iv 
versed the order on the ground that it dir
ected a re-sale of property which bad not been 
sold and further because an apparently regu 
lar sheriff’s deed of the lands actually sold 
had been duly registered, and had not In-eii 
annulled by the order for re-sale, or prior 
to the proceedings for folle enchère. Held. 
that the sheriff’s deed having been issued im
properly and without authority should In- 
treated as an absolute nullity notwithstanding 
that it hud been registered and upiieared upon 
its face to have been regularly issued, and it 
was not necessary to have it annulled before 
taking proceedings for folle enchère. Lunik 
v. Armstrong, xxvii., 300.

($9. Description of subdivided lots—Lands 
seized in execution—Separate lots pul up 
en bloc—Device to obstruct purchasers Iris. 
638, 7H V. V. P.—Procès verbal of seizure.

See Sheriff, 2, 3.

70. Seizure of lands super non domino ft 
non posstdente—Registration of deed.

See Sheriff, 0.

71. Sheriff's sale of land—Rond for price— 
Nullity- Fraud—Opposition.

See Sheriff, iO.

72. Title to land—Sheriff's sale—l'«n "liiui 
sale—Refund of price—Fxposurc to erietias 
—.4cfio condictio indebiti—Substitution-- 
Prior incumbrance—Discharge by sheriff * 
sale—Petition to vacate sheriff's sale.

See Substitution, 9.

73. Levy under execution—Charging last* 
—Territories Real Property Act—Tort—In
demnity to sheriff.

See Sheriff, 13.

74. Interdiction—Marriage lairs- Author
ization by interdicted husband—Dower—Kt- 
gistry laws—Sheriff's sale—Warranty—< 
cession—Renunciation—Donation.

See Title to Land, 111.

(d) Fraud.

75. Title to land—Vendor and purchaser 
Deed of sale—Rescission—False re pres est
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fions—Fraud—Joint liability of partirs who 
received consideration.]—May filed a bill to 
set aside a sale of land, deserilwd in the deed 
to him as block No. 66, contalnme 62 lots ec- 
cording to plan registered, alleging conspir
acy and false and fraudulent misrepresenta
tions effected under the following circum
stances :—McL. and Me A. were interested in 
a contract for the purchase of 3 blocks of 
land containing 52 lots each, and McL. with 
Me.Vs consent and sanction came to Toronto 
to sell the land. In Toronto <1. met McL.. 
and agreed to find purchasers. G. to get any 
money over $100 per lot. (î. solicite»! May 
to purchase, stating that he had secured the 
lots for a very short time at $100 per lot, 
but that right was contingent upon his taking 
all the lots contained in .'I blocks offered, and 
representing that one block faced McVhillips 
street. May said he would purchase, pro
vided fl.. 1». and lie were co-partners or joint 
investors in the 3 blocks. An agreement was 
signed to that effect, but it was ultimately 
agreed that May should pay for and take the 
conveyance to himself of block 33 at $130 
per lot. G. tilled up a conveyance which had 
I teen signed in blank by MeL. of lot 35 from 
Me A. to May. and induced him to accept it 
without further inquiry by producing and de
livering a guarantee from McL., that he had 
a power of attorney from McA., and that the 
plan was registered and title perfect. May 
paid $5,200 cash and gave a mortgage for 
$2.500. (i. got $2 500 of this money. May
subsequently ascertained that the block in 
question did not front on MiThillips street, 
and that G. and 1>. were not joint investors 
with him, and that statements in the guar
antee were false. May prayed that the sale 
be set aside, the portion of the purchase 
money already paid be re-paid to him, and 
that the mortgage given to secure payment 
of the remainder lie cancelled. Held, revers
ing the Court of Oueen’s 1 tench for Manitoba, 
that the false and fraudulent representations 
made by G. and McL., entitled May to the re
lief prayed for against McA., McL. and (1. 
jointly and severally. May v. McArthur, 20 
V L. J. 248 ; 4 C. L. T. 330; Cass. Dig. (2 
ed.) 770.

70. Similatcd sale of lands—Conveyance in 
fraud of creditor« generally—Insolvency.

See Fraudulent Preference, 4.

77. Agreement for sale—Misrepresentation 
— Rescission—Evidence.

Sec Contract, 119.

78. Sale of leaned premises—Parol agree- 
men t—Evidence—M isrepresen tat ion.

Sec 110, infra.

(e) Mistake.
70. Sale of timber limits—Mortgage—Er

rors and omissions in account—Written in
strument—Evidence.

Sec No. 108, infra.

80. Itescission of contract—Common error 
—Failure of consideration.

See No. 88, infra.
81. Agreement for sale—Mutual error—Re

servation of minerals—Spi'cific performance.
See No. 89, infra.

82. Debtor and creditor — Payment — Ac
cord and satisfaction—Sale of land Mistake 
in designation of property—Principal and

See Mistake, 7.

(/) Redemption; Droit de Réméré.

83. Right of redemption—Sale à réméré— 
Xoticc—Mise en demeure-—Res judicata.\— 
Held, a Hi ruling the judgment appealed from. 
( M. L. It. 3 Q. It. 124i. where the right of 
redemption stipulated by the seller entitled 
him to take Imck the property sold within 
three months from the day the purchaser 
should have linislted a completed house in 
course of construction on the property sold, 
it was the duty of the purchaser to notify the 
vendor of the completion of the house, and in 
default of such notice, the right of redemp
tion might lie exercised after the expiration 
of the three mouths.—There was no chose 
jugée Imtween the parties by the dismissal of 
a prior action on the ground that the time 
to exercise the right of redemption Imd not 
arrived, and the conditions stipulated had not 
I wen complied with. Léger v. Fournier, xiv., 
314.

_ 84. Title to land— Right of redemption— 
Effect as to third parties—Pledge—Delivery 
and possession of thing sold.]—Heal estate 
was conveyed to 8. as security for money ad
vanced by him to the vendor, the deed of 
sale containing a provision that the vendor 
should have the right to a re-conveyance on 
paying to S. the amount of the purchase 
money, with interest and expenses disbursed, 
within u certain time. S. subsequently ad
vanced the vendor a further sum and ex
tended the time for redemption. The right of 
redemption was not exercised by the vendor 
within the time limited, and 8. took possession 
of the property, which was subsequently seized 
under an execution issued by V., u judgment 
creditor of the vendor. 8. then tiled an opisi- 
sition claiming the projwrty under the deed. 
Held, reversing the judgment of the Court of 
Oueen’s Bench, that as it was shewn that 
the parties wore acting in good faith, and that 
they intended the contract to be, as it pur
ported to Iw, une rente à réméré, it was valid 
us such, not only between themselves but also 
as respected third jwrsons. Sal vas v. I assul, 
xxvii., US.

| Followed in The Queen v. Montminy (29 
Can. s. C. 11. USf.J

See Scire Facias, 2.

85. Sale or pledge—Vente <i réméré—Con
cealment—Registration — Transfer of Crown

See Scire Facias, 2.

(g > Rescission.
80. Title to lands—Donation in form of 

sale—(iifts in contemplation of death- -Mor
tal illness of donor—Presumption of nullity— 
Validating circumstances—Dation en paie
ment—A rts. 702, 9S!) C. C.j—During her last 
illness and a short time before her death. It. 
granted certain lands to V. by an instrument 
purporting to lie a deed of sale for a price 
therein stated, but in reality the transaction 
was intended ns a settlement of arrears of 
salary due by It. to the grantee and the con-
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sidération acknowledged by the deed was never 
paid. Held, reversing the decision of the 
Court of Queen's 1 tench, that the deed could 
not lie set aside and annulled as void, under 
the provisions of article 7(12 of the Civil Code, 
as the circumstances tended to shew that 
the transaction was actually for good con
sideration (dation en paiement), and conse
quently^ legal and valid. I aladv v. Lalonde.

87. Vendor and purchaser—Sale of leased 
premises—Termination of lease—Damages-— 
Art. HU IS C. CJ—The Court of Queens 
1 tench for Lower Canada (Q. It. 7 Q. It. 21)31. 
reversed the decision of the trial court and 
held: That the purchaser of real estate to be 
delivered forthwith could not require lIn- 
vendor to eject the tenants, the existence of 
leases being no impediment to immediate de
livery of the premises sold, and every sale 
being subject to existing leases up to the 
time of the expiration of the current term, 
and further, that if the purchaser refused to 
carry out the agreement for sale on the 
ground of the existence of such lenses, he 
could not have the sale set aside (reseilire). 
with damages against the vendor.—On appeal 
the Supreme Court of Canada affirmed the 
judgment apis-aled from for the reasons stated 
in the Court of Queen’s Hencli and dismissed 
the appeal with costs. Alley v. Canada Life 
Assurance Co., 14th June, 181)8. xxviii., 008.

88. Contract—R< scission—Innocent misre
presentation— Common error—Sale of land— 
Failure of considération.]—An executed con
tract for the sale of an interest in land will 
not be rescinded for mere innocent misre
presentation. ltut where, by error of both 
parties and without fraud or deceit, there has 
Im-cii a complete failure of consideration a 
court of equity will rescind the contract and 
compel the vendor to return the purchase 
money. Thus where, on the sale of a mining 
claim, it turned out that the whole property 
sold was included in prior claims whereby 
tlu; purchaser got nothing for his money the 
contract was rescinded though the vendor 
acted in good faith and the transaction was 
free from fraud. Cole v. l’ope, xxix., 21)1.

81). Sale of land—Agreement for sale—Mu
tual mistake — Reservation of minerals —- 
Specific performance. |—The E. & N. Railway 
Company executed an agreement to sell cer
tain lands to 11., who entered into possession, 
made improvements, and paid the purchase 
money, whereupon a deed was delivered to 
him, which he refused to accept, as it reserved 
the minerals ou the land while the agreement 
was for on unconditional sale. In an action 
by II. for specific performance of the agree
ment. the company contended that in its con
veyances the word "land” was always used 
as meaning land minus the minerals. Held, 
reversing the judgment of the Supreme Court 
of British Columbia (0 B. C. ltep. 2281, Tas
chereau. J.. dissenting, that the contract for 
sale being expressed in unambiguous language, 
and II. having had no notice of any reserva
tions, it could not be rescinded on the ground 
of mistake and he was entitled to a decree- 
tor specific performance. Hobbs v. Esquimau 
and Nanaimo Eg. Co., xxix., 450.

LLeave to appeal to the Privy Council was 
granted (33 Can. Uaz. 31)3), but subsequently, 
on compromise between the parties, the appeal 
was dismissed for want of prosecution.]

90. Boundary of lands—Misrepresentation 
—Deceit—Rescission of contract—Evidence— 
Notice—Inquiry.

Sec Title to Land, 2.

1)1. Sale of land—Representation as to 
boundaries—Description — Executed contract 
—Deficiency—Fra u d-—( 'ompensa lion.

See Vendor and Purchaser, 21.

02. Contract for sale of land -Misrepresen
tation—Fraud—Rescission—Evidence.

See Contract, 119.

03. Title to land—Sale by auction —Agree 
ment as to title—-Breach- /‘'scission of coa

See Vendor and Purchaser. 22.

04. Sale of land—Error Rescission of
contract.

See Vendor and Purchaser. 24.

(A) Specific Performance.

05. Mortgaged lands—Agreement in writ 
ing—Statute of Frauds—Matters for future 
arrangement—Equity of redemption—Specific 
pcr/ormaficc.] — L. signed a ’miment by 
which he agreed to sell lands to \V. for 
$42,500. and W. signed an agreement to pur 
chose the same. The document signed by W. 
stated that the property was to be purchased 
“ subject to the incumbrances thereon.” With 
this exception the papers were, in substance, 
the same, and each contained at the end tin 
clause : “ terms and deeds. &<-., to be arranged 
by the 1st of May next.”—On the day tlmi 
these papers were signed L. on request *>i 
W.’s solicitor, to have the terms of sale pi 
in writing, added to the one signed by li 
the following : “ Terms, $500 cash this day. 
$500 on delivery of the deed of the Park* 
property, $800 with interest every the- •• 
months until the $0,500 are paid, when tie; 
deed of the entire property will Ik- executed." 
- The property mentioned in these document- 
was. with other projterty of L., mortgaged I'm- 
$30,000. W. paid two sums of $500 and (h- 
maiided a deed of the Parker property, which 
was refused.—In an action against L. 
specific performance of the above ngreem* tit. 
the defendant set lip a verbal agreement iha' 
liefore a deed was given the other property of 
L. was to be released from the mortgage, anil 
also pleaded tlu- Statute of Frauds. II'hi. 
aliirming the judgment of the Supreme t'<-nrt 
(X. S. i, Patterson. .1., doubting, that there 
was no completed agreement in writing b> at 
isfy the Statute of Frauds.- Per Ritchie. t'..l.. 
the agreement only provides for payment of 
$0.500, leaving the greater part of tin- pur
chase money unprovided for. If W. was to 
assumo the mortgage it was necessary i" pro
vide for the release of L’s other property 
and for matters in relation to the lea -hold 
property.—Per Strong. J.. the agreement was 
for sale of an equity of redemption on 
ns questions would arise in future as m re
lease of L.’s other property from tin* mortgage 
and his indemnity from personal liability i" 
the mortgagee, which should have formed part 
of the preliminary agreement, specif per
formance could not be decreed. Willi m v. 
Lawson, xix., <173.

90. Vendor and purchaser — Principal "'"I 
agent—Sale of land—Authority to a y ait—
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Price of talc.)—M.. owner of un undivided 
three quarter interest, in land at Sault Ste. 
Mnrie, telegraphed to her solicitor at that 
place. “ Sell if possible, writing particulars ; 
will give you good commission." ('. agreed to 
purchase it for 9(100 and the solicitor tele
graphed >1., " Will you sell three-quarter in
terest sixty-seven acre parcel. Ixorah. for six 
hundred, half cash, balance year? Wire 
stating commission.’* M. replied, “ Will accept 
offer suggested. Am writing particulars; 
await my letter." The same day she wrote 
the solicitor. *" Telegram received. 1 will 
accept 9000, $800 cash and 9800 with Interest 
at one year. This payment ! may say must 
be a marked cheque at par tor MOO, minus 
your commission $15, and balance $300 
secured.” The property was incumbered to 
the extent of over $300 and the solicitor de
ducted this amount from the purchase money 
and sent M. the balance which she" refused to 
accept, lie also took a conveyance to himself 
from the former owner paying oil' the mort
gage held bsr the latter, in an action against 
M. for specilic performance of the contract to 
sell; Held, affirming the judgment of the 
Court of Appeal, that the only authority the 
solicitor had from M. was to sell her interest 
for $585 net and the attempted sale for a less 
sum was of no effect. Held, further, that the 
conveyance to the solicitor by the former 
owner was for M.’s benefit alone. Vlcrgue v. 
Murray, xxxii., 450.

llicave for an appeal to the Privy Council 
was refused. July, 10U3. In the judgment re 
fusing leave to appeal. Prince v. Uagnon (8 
App. Cas. 103) was referred to. J

07. Offer to sell lands—t onditional aceept- 
ance -Completion of title—Specific perform-

See Contract, 120.

98. Agreement for sale — Mutual error — 
Itesination of minerals.

Sec Xo. 89, ante.

(i) Tax Sales.
99. Land tax sales—32 I iet. c. JO. s. lit5 

• " 1 Arrears of tastes—NsJltiy.l—Where 
there was no evidence that land sold for 
arrears of taxes had been properly assessed, 
or that taxes duly assessed were in a near at 
the time of such sale, the sale of the land is 
hi'ulid. Strong and (iWynne, JJ.. dissenting. 
Strong. ,7., holding that section 155 of c. 30 
of 32 Viet. ( Ont. 1 applied to cases where any 
taxes were in nrrcnr at the date of the sale.

Courtlier. Henry, and (iwynne, .1.1. 
«here it appears that no portion of the taxes 
have been overdue for the |ieriod prescrilted 
by the statute under which the sale takes 
place, the sale is invalid, and the defect is not 
Hired by s. 155 of 32 Viet. c. 30 (Ont.). 
Hchay v. Crysler, iii., 430.

100. Land tax sale—W arrant and list of 
foarfv 32 Viet. e. JO (Ont.i It. S. O. 
you 1 c. ISO — Surrendered Indian lands — 
1 r""'" grant—Exemptions.

See Assessment and Taxes, 37.

fax sales—Irregular proceedings
Halifax Assessment Act, 78,83—Notice — 

Production of statement —Healing clauses.
Sec Assessment and Taxes, 59.

102. Mortgage—Sale of mortgaged land for 
taxis—Purchase by mortgagor — Action to 
foreclose— Pleading.

Sec Mortgage, 35.

(/) Warranty,

103. Transfer of timber limits Warranty 
—Eviction—.Irts. Lil.i. LUS C. ('.- Damages 
—Assessment by experts—Case remitted to 
court below.] ■— The respondents ceded and 
transferred “ with warranty against all 
troubles generally whatsoever” to the appel
lants, two limits containing 50 square miles. 
“ Not to interfere with limits granted or to 
he renewed in view of regulations.” The 
limits were subsequently found to interfere 
with prior grants made to one II. Held, that 
the respondents having guaranteed the appel
lants against all troubles whatsoever, and at 
the # time of such warranty the limits sold
having become, through negligence of re
spondent’s auteurs, tlm property of II.. the 
appellants were entitled to recover the propor
tionate value of the limits from which they 
had been evicted, and damages to he estimated 
according to the increased value of the limits 
at the time of eviction, and also the cost of all 
improvements, but. as the evidence as to pro
portionate value and damages was not satis
factory. it was ordered that the record should 
he sent back to the court of first instance, and 
that the amount should lie there determined 
upon a report to lie made by experts to that 
court on tile value of the same at the time of 
eviction.—Per Strong and (Iwynne, .1.1.. dis
senting. That the only reasonable construc
tion which could lie put upon the words 
“with warranty against all troubles generally 
whatsoever ” in the deed, must lie to limit 
their application to protecting the assignee of 
the licenses against nil claims to the licenses 
themselves, as the instruments conveying the 
limits therein described, and not as a guar
antee that the assignee of the licenses should 
enjoy the limits therein described, notwith
standing that it should appear that they were 
interfered with by a prior license. Hut. 
assuming a different construction to he cor
rect. there was not sufficient evidence of a 
breach_ of the guarantee. Dupuy v. Uueondu,

lThis decision was reversed by the Privy 
Council, 9 App. Cas. 150. J

104. Land subject to charges—Warranty— 
Subsequent account stated — Promise to pay.

Sec Warranty. 1.

105. Title to land — W'arranty — Special 
agreement- l\ noirledge of cause of eviction— 
•Iff. 1512 C. V.— Damages.

See Title to Land. 124.

(/.•) Other Cases.

10(5. Mortgaged lands—Absolute sale—Sale 
of equity of redemption — Consideration in 
deed—Illiterate grantor—Equitable relief.]— 
B. sold to (J. land mortgaged to a loan society, 
the consideration stated in the deed at 81.400, 
and 8104 being paid to B. Afterwards C. 
paid 81.081 and obtained a discharge of 
the mortgage. B. sued to recover the differ
ence between the amount paid the society and 
the balance of the $1,400, and testified that he
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intended to soil the Innd for n fixed price ; that 
lie had been informed by XV.. father-in-law of 
('.. that there would he about $300 coming to 
him : that he had demurred to the acceptance 
of the sum offered. $104. but was informed by 
(’. and the lawyer’s clerk, who drew the 
deed, that they had figured it out and that was 
all that would he due him after paying the 
mortgage ; that he was incapable of figuring 
it himself and accepted it on this representa
tion. C. claimed that the transaction was 
only a purchase by him of the equity of re
demption, and that It. had accepted $104 in 
full for the same. Held, reversing the judg
ment appealed from. Taschereau and Gwynne, 
JJ., dissenting, that the weight of evidence 
was in favour of the claim made by It., that 
tlie transaction was an absolute sale of the 
land for $1,400; and independently of that, 
the deed itself would be sufficient evidence to 
support such claim in the absence of saiisfac- 
tory proof of fraud or mistake. Burgess v. 
Conway, xiv., 00.

107. Land speculation—Investment of trust 
funds— Condition precedent — - Prescription — 
Art. 2262 C. —Transfer—Evidence—Prête- 
nom. |- If. agreed lo invest trust funds of < '. 
with M. in a land speculation, mentioning in 
the letter notifying M. of acceptance of his 
draft, the understanding II. had as to the 
share he was to get and adding : "I also 
assume that the lands are properly conveyed, 
and the full conditions of the prospectus 
carried out, and if not. that money will be at 
once refunded.” The lands were never prop
erly conveyed and the conditions of the pros
pectus never carried out. T. J. U. transferred 
sous seing privé this claim to plaintiff who 
brought, action for the draft. An objection 
was made that proof of the transfer had not 
been made. Held, affirming the judgment ap
pealed from (M. L. It. tl Q. It. 354), that 
the action being for the recovery of money 
entrusted to defendant for a special purpose, 
the prescription of two years did not apply. 
That the conditions upon which the money 
had been advanced were conditions pre
cedent and not having been fulfilled, M. 
was bound to refund the money. That as 
the transfer of the claim to idaintiff had 
been admitted by M., plaintiff, even if 
considered as a prête-nom, had sufficient in
terest to bring the present action. Moodie v. 
Jones, xix., 2(Ml

108. Timber limits—Mortgage to vendor— 
Subsequent conveyance—Description of lands 
—Hypothecary action—Acknowledgment sign
ed in error—Judgment against original pur
chaser— IDs judicata — Registration -Varia
tion of agreement by subsequent deed—Parol 
testimony to contradict deed — Bonus on 
transfer of timber limits—Statement of ac
count—Errors and omissions.|—Appeal from 
judgment of the Queen’s Bench, reversing the 
Superior Court, at Quebec, (8th July, 18821. 
in an hypothecary action by appellant against 
respondents. The Superior Court declared re
spondents’ lands hypothecated in favour of 
appellant “ for the capital, interest and costs 
mentioned in his declaration, amounting to 
the sum of $5.250 currency, with interest from 
7th July. 1880. at 8 % per annum, and costs 
of suit, and frais des pièces.” condemned re
spondents to surrender lands to he judicially 
sold upon the curator to be named to the 
surrender, to the end that appellant might he 
paid out of the proceeds, unless respondents, 
witliin 15 days of service of judgment, paid 
appellant the $5,250 interest and costs.—By

memo, of sale, dated 31st July, ami deposited 
with Clapham. N.P., on 10th September. 
1X72. I*, sold to C. "all the limits belonging 
to the said I>., on the Jacques ('artier River, 
containing about 170 miles, together with all 
the square t holier. logs and firewood made on 
the said river. 200 nieces of which arc now 
at St. Sauveur, and also the property pur
chased from O’8.. It. & \\\. with the islands, 
now Ik-longing to the said lb, for $35.570 to 
be paid.” as set out in the memorandum. It 
was further provided that a deed of sab- 
should be prepared as soon as possible.—On 
21st Nov.. 1872. the formal deed from D. to 
(’. was executed, the land conveyed living by 
it hypothecated in favour of the vendor for 
balance of price.—The deed mentioned the 
memo, and that the conveyance was made for 
and in consideration of . . . $35.087.37.
. . . on account and in part payment 
whereof the said I». acknowledged to have re
ceived at and before execution $4 005. of 
which $3.005 was employed in payment of 
wages to labouring men for work done and 
performed on part of the property sold due 
the vendor, previous to 31st July last past. 
and that the price and terms of payment in 
the memo, of sale had been changed in the 
present deed of sale made in pursuance 
thereof."—The NX', property was not mention
ed in this deed of 21st Nov., and one of the 
questions arising was. as to whether the deed 
was intended to vary the agreement of 31st 
July. 1872. so far as related to this property 
and the price thereof.—On 4th June, 1878. 
respondents purchased from (’. part of tin- 
property he had acquired from I)., and on 
14th of the same month registered their deed 
of purchase.—In Feb., 1873, I>. sued (’. in 
recover $5,000. balance alleged to lie due. on 
the price specified in his deed. (’. pleaded 
payment, and Stuart. J., dismissed his plea 
and entered judgment against him for t!••• 
$5,000, with interest at 8%, from 20th Feb 
rnar.v, 1870. and costs.—Failing payment from 
I)., in July, 1880, began the present action, 
to which respondents pleaded payment by < 
and consequent extinction of the hypothec 
and further that their purchase was made in 
good faith relying upon a receipt from I*, 
which their vendor held. Stuart. J.. Iiefoi 
whom the case was heard, adhered to his pi 
vious decision. — The Queen’s Bench (T;i- 
sier and Baby, JJ.. dissenting) reversed the 
Superior Court, and from that judgment t! - 
appeal was taken.—The principal points t ■: 
decision were :—1. Had the judgment obtain"! 
by D. against C. the effect of res judicata ’ 

2. On 2nd September. J870. I), signed a 
statement of account, acknowledging that m" 
purchase price then due by C. to him vas 
$1.442.33. Respondents contended that l> 
could not go behind this representation, i1 ir 
purchase being made subsequently to it : ui 
appellant alleged that lie had only signed 
the statement on condition that lie was not 
to bo bound by it. if incorrect, and that in 
any event it was not proved that it lm<! - -er 
been brought to the notice of respondent 
3. On 5th December. 1872. C. paid the <'"tii- 
missioner of Crown Lands, as the transfer 
bonus on the limits sold by I).. $1,341 It 
was necessary to decide whether !>.. the ven
dor. or (’.. the purchaser, was legally bound 
to pay this bonus, the agreement being silent 
as regarded it.—4. As to the property men
tioned in the agreement of 31st July. 1x7- im 
the XX\ property, the price was fixed by the 
agreement at $1.350. but it did not tlu-n lie- 
long to D. After the agreement on 21 -t 
vember, 1872, C. paid this amount i" tlie 
owner, and contended that, although the prop-
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erly was omitted from the deed of 21st No
vember, 1872. the two documents should he read 
in connection with each other, and the omis
sion did not relieve 1». from the liability i" 
carry out his promise of sale, or to he charged 
with the pric e when paid by f*. 5. The notary
who made tlte agreement of ".1st July, and the* 
deed of 21st Xovenilier. 1872. testified: "I 
have no doubt in my own mind that this lot 
i W. i was included in the sale. It was not 
put in this intentionally to avoid a repetition 
of the deed, and Mr. Hall undertook to make 
the assignment direct to Mr. Connolly, on 
getting paid out of that purchase money, 
which was |iart of the sale." Anpellaiit con
tended that this evidence could not In* received 
to contradict or vary the terms of a valid 
instrument. Held 1. Allirming the judgment 
of Casault. J.. who decided the question on 
demurrer (7 Q. L. It. 181. and the judgment 
of the Queen's ltench sustaining Casault. J.. 
that the judgment against C. was rex infer 
a linn acta as regarded the respondents and not 
landing on them.—2. That there was no evi
dence in the record to sustain the contention 
that the acknowledgment of account signed 
by I). was ever brought to the notice of re- 
spondents before they purchased, and there
fore appellant might properly shew it had been 
signed in error.—8. Reversing the Court of 
Queen's Bench, that tin* bonus of iSl 841 paid 
to the Commissioner of Crown Lunds, was a 
payment which the purchaser of the limits 
was legally bound to make, and which, there- 
I'ore, could not be charged against 1).—4. Re
versing the Court of Queen's Bench, that up- 
liellant was not properly chargeable with the 
amount paid for the W. property, an entirely 
new contract having been substituted by the 
dei'd of 81st November. 1872. for the promise 
of sale of 81st July. 1878.—5. That the evid
ence of the notary could not lie received to 
contradict the deed.—Appeal allowed with 
costs. Henry. J., dissenting. Dubuc v. Kid- 
«toii. Case. Dig. (2 ed.) 77V.

10V. Purchase of la min—till per filial ana— 
Di fieicnog—Delivery to agent — Pleading— 
Arts. 1501, 1502, C. V.—Temporary excep
tion.]-—To an action for balance of price 
"f lands the company pleaded by temporary 
exception that out of 8.807 superficial feet 
sold to them. T. nr er delivered 710 feet, and 
that so long as the full quantity purchased 
"ns not delivered they were not hound to 
I'liy- T replied that he delivered all the 
Inml sold to V.. the agent of the company, with 
its assent and approbation, together with 
oiler land sold to V. at the same time. V. 
hail purchased all the lands owned by T. in 
that locality but exacted two deeds of sale, 
one of 8,807 feet for the It. Co., and another 
of the balance of the property for himself. 
Hy ili,. deed to V. his land was bounded by 
that previously sold to the company. V. took 
possession and the company fenced in what 
they required. Held, allirming the judgments 
appealed from, that T. having delivered to 
V. the agent of the company, with its assent 
and approbation, the whole of the land sold 
to them together with other lands sold to 
V at the same time he was entitled to the 
balance of the purchase money.—Per Tascher- 
eau, J. All appellant could claim was a dimin
ution of price, or cancellation of the sale 
under arts. 1501. 1502 C. C. and therefore 
their idea was bad. Xorth Shore Ry. Co. v. 
ZjJJ24 C. L. J. 57: Cass. Dig. (2 ed. I

110. Lease— Provision for termination— 
bale of premises—Parol agreement—Misrepre

sentation—(Juki enjoyment.] — A lease of 
premises used as a factory contained this 
provision: “Provided that in the event of the 
lessor disposing of the factory the lessees 
will vacate the premises, if necessary, on six 
months' notice." Held, reversing the judg
ment of the Court of Appeal (20 Dot. App. 
R. 781, and that of Rose. ,|., at the trial 
<20 O. R. 751, that a parol agreement for the
sale of the nremises. though not enforceable 
under the Statute of Fra mis. was a “disposi
tion " of the same under said provision entit
ling the lessor to give the notice to vacate. 
Held, further, that the lessor having, in good 
faith, represented that lie had sold the prop
erty. with reasonable grounds for lielioviiig so, 
there was no fraudulent misrepresentation en
titling the lessee to damages even if no sale 
within the meaning of the provision had actu
ally been made, nor was there any eviction 
or disturbance constituting a breach of the 
covenant for quiet, enjoyment. Lumbers v. 
Hold Medal Furniture Mfg. Co., xxx., 55.

111. Sale of land -Conn yanee absolute in 
form- Mortgage- Resulting trust Sot ice to 
equitable owner—Estoppel — Inquiry.]- The 
transferee of an interest in lands under an in
strument absolute on its face, although in 
fact burtheiied with a trust to sell and account 
for the price, may validly convey such interest 
without notice to the equitable owners. (Hand 
v. McSeil, xxxii., 28.

112. Title to land Fraudulent conveyance 
—Principal and agent- Laches.

See Tkuhts, 1.

118. Droit de réméré—Iusurabh interest of 

See 1X8VHAXVK, Fuie, 80.

114. Mortgage- I erbal agreement as to Con
sideration-Subsequent deed Uisrepresenta-

Sec VBXUOlt AXI) PuitClIAHER. 18.

115. Agreement for sale of lands —Resolu
tory condition—Reseiliution- Mise en demeure 
—Arts. 102.!, loin. /j?N. I mil!, 15.11, I5.IS, 
1550 V. C.

See Cox r it act, 4.

llti. (iront of land by specific description— 
Plan of subdivision - Itoundaries- Riparian 
rights—Explanatory evidence— I nity of own
ership— U se ■— Sepa ra to gra n ts- 1 m pi ied re
servations- Apparent easement- (Juasi ease-

Scc Easement, 0.

117. Mortgaged premises- Leasehold—Re
newed term- Heeree. for foreclosure— Power of 
sale—Deed after foreclosure.

See Moutuaue, 20.

118. Deed absolute in form—Security for 
loan—Sale or mortgage -Purchaser for value 
without notice.

See Mubtuaoe, 84.
See Reuihtuy Laws, 1.

119. Agreement for transfer of land—Pen- 
dor's lien—Notice.

Sec Lien, 2.

120. Wife's separate estate—Sale with right 
of redemption—Security for husband’s debts 
—Art. 1801, C. C.

See Husband and Wife, 3.
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121. Island of Anticosti—Licitation—Judg
ment— Vendor and vendee—lies judicata.

See Estoppel, 02.

122. Mortgaged lands — Sale by agent — 
Authority to give credit—Inquiry—Payment.

Sec Principal and Agent, 5.

123. Agreement to purchase land—Specific 
performance—Mortgage as part payment—Se
cond mortgage—Negotiable instrument.

See Contract, 244.

124. Land grève de substitution—Sale of 
sand pits by institute—Damages—Revendica
tion—Action by substitute—itad faith—Evi
dence—Prescription—Art. 2268 V. C.

See Substitution, 4.

12T>. Sale of land subject to mortgage—In
demnity of vendor- -Special agreement—Pur
chaser trustee for third party.

See Mortgage, 01.

12(5. Contract for sale of land- 1 gréement 
to pay interest—Delay—Default of vendor.

See Vendor and Purchaser, 30.

127. Scire facias— Title to land Annulment 
of letters—Sale or pledge— I ente à réméré— 
Concealment of material facts—Arts. tllJj- 
127!) R. S. Q.—Registration — Transfer of
i 'r/.ir ii Liinlv ll-/ t ' P ( i — I rt

See Crown. 93.

128. Easement—Sale of land—Unity of pos
sess ion—Severanee— Continuous user.

Sec Easement, 19.

12!). Parol agreement for sale of leased 
premises—Termination of lease—Misrepresen-

See Lease, 33.

130. Construction of contract—Sale of min
ing claim -—IIreach of agreement-—Rc-convey- 
a n ee— E n h a n eed value.

Sec Contract, 238.

4. Sale ok Ship.

131. Ships and shipping—Notice of aban
donment- Sale of vessel by master—Necessity 
for sak—Marine insurance—Constructive 
total loss.

See Insurance, Marine, 44.

SALVAGE.

Rescue of stranded vessel—Special contract 
—Action by agent of owners—Parties.

See Shipping, 5.

SAVINGS BANK.

Loan by—Pledge of securities—Validity of 
pledge—R. S. r. e. 112. ». 20.

Sea Debtor and Creditor, 49.

SAWLOGS IN STREAMS.

1. “ Sa wlogs Driving Act ” — R. S. O. 
(7887» c. 121—Arbitration action on award— 
River improvements—Detention of logs.

See Watercourses, 5.

2. Negligence —l is major—Driving timber 
—Servitude—ll’dft reourscs—Floatable rivers

statutory duty—88 Viet. o. 27 (Que..) — 
Riparian rights.

See Rivers and Streams, 1, 2, 3, 7.

SCHOOLS.

1. Division of district—C. S. L. C. c. 18. 
ss. 81, 88—40 Viet. c. 22. s. U (Que.)—Con 
struct ion of statute—88 lief. e. 22. s. 7 (Que.\ 
- Decision of superintendent—Mandamus.]— 
Under 40 Viet. c. 22. s. 11 (Quo.), the Super 
inteudent of Education, on an appeal to nun 
from the decision of the School Commissioners 
of St. Valentin, ordered that the school dis 
trift, of the municipality should he divided 
into two districts with a school house in cadi. 
—The commissioners decreed the division, and 
u few days later, on a petition presented bj 
ratepayers protesting against the division, 
passed another resolution, refusing to enter
tain the petition. Later on, without having 
taken any steps to execute the decision of the 
superintendent, they passed another resolu
tion. declaring that the district should not he 
divided as ordered by the superintendent, hut 
should lie re-united into one.—Upon a per
emptory writ of mandamus ordering the com
missioners to execute the decision of the Sup
erintendent of Education, the commission-1 - 
contended that they had acted on the decision 
by approving of it. and that as the- law sti-ml 
they had power and authority to re-unite iln; 
two districts on the petition of a majority of 
the ratepayers, and that their last resolution 
was valid until set aside by an appeal to the 
superintendent. Held, reversing the Court of 
Queen's Bench, that the commissioners having 
acted under the authority conferred upon theta 
by C. 8. L. C. c. 15, ss. 31, 33. and an appeal 
having been made to the Superintendent ->f 
Education, his decision in the matter was ti -I; 
see 40 Viet. c. 22. s. 11 (Que.) : and could --my 
he modified by the superintendent himself mi 
an application made to him under 33 Vi. t. c. 
25. s. 7 (Que.) ; and. therefore, the peremp
tory mandamus ordering the respoudeni- iu 
execute the suiierintendent's decision should 
issue. Trim blag v. t'ommissuires d'Ecole </< 
St. I alentin, xii.. 5-10.

2. Establishment of new school dish
•/urisilietion of Superintendent of Ed unit ion 
upon appeal—Statutory conditions I let. r. 
22. s. Il |Que.)—R. S. (). arts. iStiJ. M>'j. 
2000.] — Upon application by appellant for 
mandamus to compel respondent to establish 
a new school district in the Parish of Ste. 
Victoire in accordance with the terms of n 
decision by the Superintendent of Education 
under 40 Viet. <•. 22. s. 11 (Que. t. resp-u dents
pleaded that the superintendent had n
diction to make the order, the petition in ap- 
jieal not having been approved of In three 
■liialilied school visitors. The decree of the 
superhit ndeut alleged that the petition was 
approved by the inspector of schools as well 

I as by three visitors. Held, affirming the 
Court of Queen's Bench that the petition t?

I appeal must have the approval of three vise 
I tors ipialilied for the municipality where the
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appeal to the superintendent originated, and 
as one of the three visitors who had signed 
the petition in appeal was parish priest of an 
adjoining parish, and not a qualified school 
visitor for the municipality of Stc. Victoire, 
the decision of the superintendent was null 
and void.—Taschereau. J.. dissented on the 
ground that as the decree of the superintend
ent stated that the inspector of schools was a 
visitor, it was orimd facie evidence that the 
formalities required to give the superintendent 
jurisdiction had been complied with. Huh. v. 
School Commissionir of Sit. \ ietoirc, xix., 
477.

3. lln laic—High school district—'Townships 
detached. \—The appellant moved to quash a 
by-law of the County of lOlgin, passed to de
tach certain townships from the high school 
districts to which they had been attached 
up to that time. The grounds upon which the 
b.\ law was attacked were that it was ultra 
vires of the county council; that the districts 
could only be changed by consent of the muni
cipalities interested : and that it did not pro
vide for the continued liability of the muni
cipalities detached for debts previously in
curred. The motion to quash was made be
fore Mr. Justice Robertson, who dismissed 
it with costs, and his decision was affirmed by 
the Court of Appeal for Ontario (21 Out. 
A lip. It. 58Ô).—The Supreme Court of Can
ada affirmed the judgment of the court beloxv, 
and dismissed the appeal with costs. II ilsoii 
v. County of Flgin, xxiv., 7Uti.

4. School trustees—Trespass by individual 
corporators—Suit by corporation against mem
bers- H. s. A. S. t ser.) e. iS.

See Action, 170.

5. Tuxes—County tax—II. S. A". S. ( }//i 
«it.f c. 32. s. 52—Lxemptions.

See Mandamus, 1.

ti. Trivatc school for girls—educational es
tablishment }/ I id. e. ti, s. liti ((Juc.)—ex
emption from tuxes.

See ASSESSMENT AND TAXES. 39.

7. Taxes in County of Halifax—Mandamus.
See Assessment and Taxes, 02.

S. Denominational education — Manitoba 
Act—Legislative jurisdiction.

See CoMMEitciAL Law, til).

9. Suit uguinst trustees—'Taxing costs— 
Locus standi of ratepayer.

See Appeal, 179.

10. School corporation — Decision of Sup
erintendent of Public Instruction—Appeal— 
Haul judgment—Mandamus—Practice.

Sec Mandamus, 3.

11. Assessment and taxes'—lly-laic—ex
emption from municipal rates.

Sec By-law, <$.

SCHOOL FUND AND LANDS.

See Constitutional Law, 7.

SCIRE FACIAS.

1. Patent of invention - - Combination of 
old elements—Want of novelty—Infringement 
of former patent—Damages.\—In order to re
cover damages for infringement of letters pat
ent of invention, it is not necessary to have 
a subsequent patent, (under cover of which 
the infringement has been made) set aside hy 
scire facias. Collette v. Lasnivr, xiii., 6(13.

2. Title to land—Annulment of letters pat
ent—Tender— Sale or pledge— I ente à réméré 
- t'ona nhnent of malt rial fart I rts. I !7)- 
/27V It. S. Q. Hegistration - Transfer of 
Crown lands— \rt. Pin' P. (). I rl. 100.1. 
f '. ('. I- A sale of land subject to the right 
of redemption (vente à réméréi. transfers 
the title in the lands to the purchase in the 
same manner as a simple contract of sale. 
Salras v. Vassal c_»7 Can. S. ('. It. t$8l fol
lowed. The I oca tee of certain Crown lands 
sold his rights therein to I’., reserving the 
right to redeem the same within nine years, 
and subsequently sold the same rights to M.. 
subject to the lirst deed. These deeds were 
both registered in their proper order in the 
registry office for the division and in the 
Crown lands office at (jueliec. M. paid the 
balance of Crown dues remaining unpaid upon 
the land and made an application for letters 
patent of grant thereof in which no mention 
was made of the former sale by the original 
locatee. In an action by scire facias for the 
annulment of the letters patent granted to M. ; 
Held, Taschereau, ,1.. dissenting, that the 
failure to mention the vente éi réméré in the 
application for the letters patent was a mis
representation and concealment which entitled 
the Crown to have the grant declared void and 
the letters patent annulled as having been is
sued by mistake and in ignorance of a material 
fact, notwithstanding the registration of the 
lirst deed in the Crown lands office. Fonseca 
v. Attorney-General for Canada, (17 Can. S. 
C. It. (1121 referred to. Held, further. Tas
chereau. J.. dissenting, that it is not necessary 
that such an act ion should be pns-oded or 
accompanied by tender or deposit of the dues 
paid to the Crown in order to obtain the issue 
of the letters patent. The Queen v. Montmmy. 
xxix., 4tG.

3. Forfeiture of charter—Information by 
AI form y-Gencral- Arts. HU7 et seq. C. V. P.\ 
—The company by its Act of incorporation 
was authorized to carry on business provided 
$100,0(10 of its capital stock was subscribed, 
and 30'.? paid thereon, within six months 
after the passing of the Act. On information 
that only $00,000 had been bomi fide sub
scribed prior to commencing operations, the 
balance having been subscribed for by (1. in 
trust, who subsequently surrendered a portion 
of it to the company, and that the 30% had 
not been truly and in fact paid thereon, the 
Attorney-General sought hy proceedings in the 
Superior Court to have the company’s charter 
set aside and declared forfeited.—Held, af
firming the judgment appealed from, Gw.vnne, 
J., dissenting. 1. That this being a Dominion 
statutory charter proceedings to set it aside 
were properly taken hy the Attorney-General 
of Canada. 2. That such proceedings taken by 
the Attorney-General of Canada under arts. 
997 et seq. C. C. P.. in the form authorized 
by those articles, are sufficient and valid 
though erroneously designated in the pleadings 
as a scire facias. 3. That the bond fide sub 
scription of $KK».(KJ0 within six months from 
the passing of the Act of incorporation, and
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the payment of 30% thereon were conditions 
precedent to the legal organization of the com
pany with power to carry on business, and as 
these conditions had mil been frond /id# and in 
fact complied with within* such six months 
the Attorney General was entitled to have the 
charter declared forfeited. Dominion Sol ruin 
and Wricking Co. v. Attorney-General o/ Can
ada, xxi , 72.

4. Cancellation of letters patent—Crown 
hinds Error in grant— Idverse claim.]—The 
provisions of the (Quebec statute respecting the 
sale and management of public lands (32 Viet, 
c. 11. it. S. Q. art. 12001 do not authorize 
the cancellation of letters patent by the Com
missioner of Crown Lands where adverse 
claims to the lands exist. Judgment appealed 
from reversed, and judgment of the trial 
court (Q. it. 18 S. C. 320) restored. The 
King v. Adams, xxxi.. 220.

• SCOTT ACT.”

See Canada Teaipekanue Act.

SEAL.

1. Writ of execution — Signature of officer 
—Seal.\—In Nova Scotia writs of execution 
need not he signed by the prothonotary of the 
court. It is tlie seal of the court which gives 
validity to such writs, not the signature of the 
oliicer. Archibald v. llubley, xviii., 110.

2. Executed contract— Liability of corpora
tions.] — An executed contract for purposes 
within its corporate powers and of which it 
receives benefit is binding upon a corporation 
although tlie contract was not executed under 
the corporate seal. Bernardin v. Xorth Duf- 
ferin, xix., 581.

And see Company Law. 28-31.

SEAL FISHING.

Imperial Act, 56 t(- .77 Viet, c. 23. ss. 1, 3 
and -)—Ordcr-in-council under — .Indicial no
tice — Russian cruiser — Wor vessel—Prcs- 
ence within prohibited zone—Burden of proof.

See Evidence, 102.

SEARCH WARRANT.

1. Canada Temperance Art — Magistrate's 
jurisdiction—Constable — Justification of of
ficer -- Goods in eustodia legis — Replevin— 
Estoppel—Res judicata.\—A search warrant 
issued under “ Tlie Canada Temi>eranee Act ” 
is good if it follows the prescribed form, and 
if it lias been issued by competent authority 
and is valid on its face it will afford justifi
cation to the officer executing it in either crim
inal or civil proceedings, notwithstanding that 
it may be bad in fact and may have been 
quashed or set aside. Taschereau. J., dis
senting.— The statutory form does not re
quire the premises to be searched to be de 
scribed by metes and bounds or otherwise.— 
A judgment on certiorari quashing tlie war
rant would not estop tlie defendant from jus
tifying under it in proceedings to replevy the

goods seized where he was not a party to the 
proceedings to set the warrant aside, and such 
judgment was a judgment inter partes only. 
Taschereau, J., dissenting. Sleeth v. Jlurlbcrt,

2. Seizure of furs without warrant—Game 
lairs - Jurisdiction of magistrate — R. S. Q. 
arts. I.'j05-1',09—Writ of prohibition.]—Under 
art. 1405 read in connection with art. .1400 
It. S. (j., a game-keeper is authorized to seize 
furs on view on board a schooner, without a 
search warrant, and to have them brought 
before a Justice of the l'eace for examination. 
A writ of prohibition will not lie against a 
magistrate acting under arts. 1405-1400 It. 
S. Q., in examination of the furs so seized 
where lie clearly has jurisdiction and the only 
complaint is irregularity in the seizure. Com■ 
pang of Adventurer» of England v. Joannette, 
xxiii., 415.

SECONDES NOCES.

Edit de I Stitt—Arts. 279. 282, 283 C. de 7*. 
Arts. IV,, T265, 1766 C. C.

See Husband and Wife. 1.

SECOND OFFENCE.

Suit for joint penalties — “ Quebec Phar 
macy Act”—Subsequently charged offences- 
Unlicensed sale of drugs.

Sec Statutes, 30.

SEIGNORIAL TEW tE.

Title to lands — Deed o ,icession—Con
struction of deed—Words o\ limitation—Con 
uant by grantee—Charges running with tie 
title — Servitude — Condition, si volucro 
Crescriptire title — Edits et ordonnances ( !.. 
C.) — Municipal regulations—23 Viet (G\) .
85.]—In 1708 the Seigneur of Bert hier gnu 
ed an island called “ l'Isle du Milieu.” lying 
adjacent to the "‘Common of Berthier." to M , 
liis heirs and assigns {scs hoirs et ayants 
cause i. in consideration of certain fixed ;m 
nuai payments and subject to the following 
stipulation :—'* En outre à condition qu’il fera 
à scs frais, s’il h juge nécessaire, une clôture 
bonne et valable, à l'épreuve des animaux de 
la commune, sans aucun recon s ni garantie 
à cet égard de la part du sieur seigneur. - 
quelles conditions ont été acceptées dit dit 
sieur preneur, pour sûreté de quoi il a hypo 
tlièqué tous ses biens présents et à venir, et 
spécialement la dite isle oui y demeure d 
fectée par privilège, une obligation ne déroge
ant à l’autre." Held, reversing the decision of 
the Court of Queen's Bench. Strong. I'd., 
dissenting, that the clause quoted did not im
pose merely a personal obligation on the 
grantee, but created a real charge or servitude 
upon l’Isle du Milieu for the benefit of tlie 
“ Common of Berthier.”-—That the servitude 
consisted in suffering inroads from the cattle 
of the common wherever and whenever the 
grantee did not exclude them from his island 
by the construction of a good and sufficient 
fence.—This servitude results not only front 
the terms of the seignorial grant, but also from 
the circumstances and the conduct of the par 

j ties from a time immemorial. — That the two
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lots of land although not contiguous wore suf- ' 
lieiently close to permit the creation of a ser
vitude h.v one in favour of the other. -That 
the stipulation as contained in the original 
grunt of 1708 was not merely facultative.— 
That the servitude in question is also sufficient - 
ly established by the laws in force in Canada 
at the time of the grant in 1708, respecting 
fencing ami the maintenance of fences in front 
of habitations or settlements. Vum mu no do 
lierthier v. Dénia, xxvii., 117.

SEIZIN.

Fosnessory nr Hun \'acunt lands lloun-
ilory marks—Delircry of possession,

Sec Evidence, 172.
Am» see Title to Lands.

SEPARATE ESTATE.

Constitutional law — Marital rights—Mar
ri',/ iroman—Separate estate—,1 uriaiiction of 
Xorth-West Territories Legislature — Statute 

Interpretation of—Viet. c. 7. s. J and 
nni'ndmi nts — It. N. V. c. 50—.V.-IV. Ter. 
Ord. \o. l(i of ISM.

See Married Woman. 3.

SEPARATION DE CORPS.

Supreme Court A et — Jurisdiction—Money 
demand.

See Appeal, DO,

SERVICE OF PROCESS.

1. Flection petition — Copy lift at office 
\cith partner of respondent — It. S. C. e. 0, *. 
II \rt. 57 V. C. P.

Sec Election Law. 112.
-• Serein- of judgment — Party absent from 

jurisdiction—Estoppel,
Sc Practice and Procedure, 131, 132.

Service of election petition — Certified 
coiiii Itailiff's return — Cross-, semination — 
1‘ruduction of copy.

Sec Election Law, 117.
4. False return of service of summons — 

•lii'liinn nt by default — Opposition to judg. 
incut Arts. Hi. S!) et «c/., JjS.l, -}XJ» C. C. P. 

See Action, 104.
And s,e. Election Law. 112-122—Practice 

and Procedure, 131-134, and SiuniFI

BER VITUDE.

1 ■ (.hanging condition of servient premises— 
'-onfcsKoria servitutis—Demolition of works - 
-tccoi, to drain—Art. 557 V. V.—Damages.] 
~ln 1N43 plaintiffs obtained the right of 
“raining their property through an alley left

open between two houses on another lot. In 
1 snit defendants built a barn covering the 
alley under which the drain was constructed 
and used it to store hay, &e, the flooring be
ing loose and the barn resting on wooden 
posts. In 1881, the drain needing repairs, 
plaintiffs brought an action eonfessoire against 
defendants as proprietors of the servient land, 
praying declaration of right to the servitude
constituted by the .....I of 1843, ihe demolition
of such portion of the barn as diminished and 
inconvenienced the use of the drain, and claim
ing damages. Defendants pleaded that ! here 
was no change of condition of the servient 
land contrary to law. Held, (Iwynne, ,1.. dis
senting. that by the building of the burn in 
question, ilie plaintiffs’ means of access to the 
drain had been materially interfered with and 
rendered more expensive, and therefore that 
the judgment appealed from l M. L. U. 2 </. 
II. 13111, ordering the demolition as prayed 
for in order to allow plaintiffs to re
pair the drain as easily as they might 
have done in 1843, when it was not covered, 
and to pay 8.Ht damages, should Is* affirmed. — 
Per <iwynne, ,1., that all plaintiffs wore en
titled to was a declaration of the right to free 
access to the land in question for the purpose 
of making all necessary repairs in the drain 
as occasion might require, without any impedi 
ment or obstruction to their so doing being 
caused by the barn which had been erected 
over the drain, and that I lie action for dam
ages was premature. Wheeler v. Itluek, xiv., 
242.

2. Alt, ration in premises Right of passage 
subject to charges A gyro rat ion Art. 55 X ('.

|—(In the 2<ith March, 18.13, !.. granted 
to <'. " a right of passage through the lot of 
land of the said vendor fronting the public 
road as well on foot as with carriage." and to 
the charge to the said purchaser "of keeping 
the gales of the said passage shut.”— In 1882 
McM., having acquired the dominant land, 
built a coal oil refinery and warehouses there
on. In the course of his trade lie had several 
heavy carls making three or four trips a day 
through this passage, leaving the gates open, 
and in addition to his own carts most of the 
coal oil dealers of the (’it,y of Montreal, whole
sale and retail, were supplied upon coming 
there with their own carts. At the time of 
the grant the land was used as agricultural 
land. Held, affirming the judgment appealed 
from (M. L. It. 1 (j. It. 37(1), Henry. ,1., dis
senting, that the passages could not he used 
for the purposes of a coal oil refinery and 
trade, which aggravated the servitude and 
rendered it more onerous to the servient land 
than it was when the servitude was estab
lished. McMillan v. Hedge, xiv., 73(1.

3. Action — Rial or apparent servitude — 
Registration—it- }5 I id. v. Hi. **. 5 and ti 
IÇlue.)—Art. la OS C. C. -Procedure matters 
in appeal.J—By deed of sale dated 2nd April, 
18110. the vendor of cadastral lot No. 3(10 in 
the Parish of Ste. Marguerite de ltlairfindie. 
District of Iberville, reserved for himself, as 
owner of lot 37o, a carriage road to be kept 
o|»en and in order by the. vendee. The re
spondent Perdais as assignee of the owner of 
lot 370 continued to enjoy the use of the said 
carriage road, which was sufficiently indicated 
by an open road, until 1887, when he was 
prevented by appellant Cully from using the 
said road. C. had purchased the lot 3(H) from 
Md»., intervenant, without any mention of any 
servitude, and the original title deed creating
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ilie servitude was not registered within the 
lime prescribed by 44 & 4Ô Viet. (Que.) c. 
10, ss. 5 and ti. In nit action eonfessoire 
brought by l-’. against C. tin- latter tiled a 
dilatory exception to enable him to call Mel», 
in warranty, and McD. having intervened 
pleaded to the action. C. never pleaded to the 
merits of the action. The judge who tried the 
case dismissed McD.’s intervention ami main
tained the action. This judgment was af 
firmed by the Court of Queen’s 1 tench. On 
appeal to the Supreme Court of Canada :— 
livid, aliirming the judgment of the court be
low. that the deed created an apparent servi
tude, twhich need not be registered), and that 
there was sutlicient evidence of an open road 
having lieen used by l1'. and his predecessors 
in title as owners of lot No. 370 to maintain 
his action eonfessoire. Held, also, that though 
it would appear by the procedure in the case 
that Mel ». and C. had been irregularly con
demned jointly to pay the amount of the judg 
meut, yet as Melt, had pleaded to the merits 
of the action and had taken up fait ft cause 
for C. with his knowledge, and both courts had 
held them jointly liable, this court would not 
interfere in such a matter of practice and pro
cedure. Macdonald v. Cerdais, xxii., -GO.

See Appeal, 88.

4. Title to landa — Seiynorial tenure—Deed 
of concession - Construction of deed -Words 
of limitation - Covenant by grantee—Charges 
running with thr title—Condition, si voluero 
•—l’reseriptive title —• Edits il- ordonnances 
(L. C.) — Municipal regulations — 23 l iet. 
(Cun.) e. ô'ô.J—In 178G the Seigneur of Iter 
tliier granted an island called “ file du Mi
lieu.” lying adjacent to the " Common of 
Berthier,” to >L, his heirs and assign! (ses 
hoirs et ayants cause), in consideration of 
certain fixed annual payments and subject to 
the following stipulation : “En outre à con 
dition qu'il fera a ses frais, s'il le iuge néces
saire, une clôture bonne et valable, a l'épreuve 
des animaux de la commune, sans aucum re
cours ni garantie à cet égard de la part du 
sieur seigneur, lesquelles conditions ont été 
acceptées du dit sieur preneur, pour sûreté de 
quoi il a hypothéqué tous ses biens présents et 
à venir, et spécialement la dite isle qui y de
meure affectée par privilège, une obligation 
ne dérogeant à l'autre.” Held, reversing the 
decision of the Court of Queen’s Bench, 
Strong, C.J., dissenting, that the clause quot 
ed did not impose merely a personal obligation 
on the grantee, but created a real charge or 
servitude upon l'lsle du Milieu for the benefit 
of the “Common of Berthier."—That the servi
tude consisted in suffering inroads from the 
cattle of the common wherever and whenever 
the grantee did not exclude them from his 
island by the construction of a good and suf
ficient fence —This servitude results not only 
from the terms of the aeignorial grant, but also 
from the circumstances and the conduct of the 
parties from a time immemorial.—That the 
two lots of land although not contiguous were 
sufficiently close to permit the creation of a 
servitude by one in favour of the other.—That 
the stipulation us contained in the original 
grant of 17G8 was pot merely facultative.— 
That the servitude in question is also suttici 
ently established by the laws in force in Can
ada at the time of the grant in 1708, respect
ing fencing and the maintenance of fences in 
front of habitations or settlements. Commune 
de lterthier v. Denis, xxvii., 147.

See No. 7, infra.

5. Construction of deed — Servitude — 
II‘nod u ay — User — Art. 5Y.) C. C. — Ac
tion neyatoire.] — In 1831 the owners of 
several contiguous farms purchased a road
way over adjacent lands to reach their 
cultivated fields beyond a steep mountain 
which crossed their pnqierties, and by a 
clause inserted in the deed to which they 
all were parties they respectively agreed “to 
furnish roads upon their respective lands to 
go and come by lia* above purchased road for 
the cultivation of their lands, and that they 
would maintain these roads and make all lie 
cessary fences and gates at the common ex 
pense of themselves, their heirs and assigns." 
Prior to this deed and for some time after 
wards the use of a road from the river front 
to a public highway at some distance farther 
hack, had been tolerated by the plaintiff and 
his auteurs, across a portion of his farm which 
did not lie between the road so purchased over 
the spur of the mountain and the near-1 
point on the boundary of the defendant's land, 
imt the latter claimed the right to contimm 
to use the way.— in an action (négatoire) hi 
prohibit further use? of way:- Held, affirinii . 
the decision of the Court of Queen's Bondi, 
that there was no title in writing sufficient h> 
establish a servitude across the plaintiff's land 
over the roadway so permitted by mere toler
ance, and that the effect of the agreement be
tween the purchasers was merely to establish 
servitudes across their respective lands so far 
as might he necessary to give each of the owin', s 
access to the road so purchased from the near 
est practicable point of their respective land- 
across intervening properties of the others for 
the purpose of the cultivation of their lands 
beyond the mountain, llion v. Itiou, xxviii.. 
53.

G. Municipal corporation -— Expropriât imi 
proceedings — Segliyencc — Interference p ith 
proprietary rights—Abandonment of pron - <1 
ings—Damages — Servitudes established ini- 
public utility — Arts. JfOti, 1\07, 507, 1051 <'■ 
C.—Eminent domain. I—Where, under author
ity of a statute authorizing the extension of a 
street, a servitude for public utility was esiab 
fished on private land which was not expro
priated and the extension was subsequently 
abandoned, the owner of the land was not. in 
the absence of any statutory authority then- 
for, entitled to damages for loss of proprietary 
rights while the servitude existed, /‘erruull 
v. (Jautliicr et al. (28 Can. S. C. B. 2411 re 
ferred to. The Chief Justice dissented. Il"l 
lester v. City of Montreal, xxix., 402.

7. Estoppel — Acquiescement — Clou table 
waters—Water power — Hiver impron incut*

-Joint user—Arts. JiOO, J-'/ti, 550, 551 mal 
1213 C. C'.J—Where a riparian owner of lands 
on a lower level had been permitted by tin1 
plaintiffs, for a number of years, to take water 
power necessary to operate his mill through 
a Hume he had constructed along the river 
bank partly upon the plaintiffs' land connect
ing with the plaintiff's mill-race, subject t" the 
contribution of half the expense of h -ping 
their mill-race and dam in repair, and these 
facts had been recognized in deeds ami writ 
ten agreements to which the plaint i - ami 
their auteurs had been parties, the plaintiffs 
could no longer claim exclusive rights to the 
enjoyment of such river improvements or re
quire the demolition of the (luiue not with
standing that they were absolute owners ot 

| the strip of land upon which the mill-race 
: and a portion of the flume had been eon-
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Ktructed. City of Quebec v. Xorth Shore llail- 
tcuy Co. (27 Cun. S. C .11. 102». and La Com
mune du Herthter v. Denis (27 Cun. S. C. 11. 
147), referred to. Lafrancu v. Lafontaine, 
xxx., 20.

8. Floatable rivera — Driving timber — 
Uiimriun rights—Xeyliyenve.J —The right of 
lumbermen to flout timber down rivers and 
streams is not a paramount right but an ease
ment which must be enjoyed with such care, 
skill and diligence as may be necessary to 
prevent injury to or interference with the con 
current rights of riparian proprietors and 
public corporations entitled to bridge or other
wise make use of such watercourses. II urd 
v. Township of (irenville, xxxii., 510.

9. Possession annale — Right of way — 
Trespass.

See Action, 125.
10. Impiovctnentx in watercourse — Dam

ming back waters— Flooding lands — Posses
sion—Prescription.

See Riparian Rights. 2.
11. Real rights — Construction of drain - 

Matter in controversy—Jurisdiction.
Sec Appeal, 38.

12. Aecessary way- Implied grant —User- 
Obstruction of way—Prescription— Limitation 
of action—R. S. A. «S'. (.# ser.) c. lid.

See Limitations of Actions, 4.

13. Appeal—Jurisdiction — Servitude—Ac
tion confcssiore—Execution of judgment there
in Localization of right of nag Opposition 
tv writ of possession -Matter in controversy

Idle of lund—Future rights.
See Title to Land, 40.

II. Farm crossings—Arts. 0)0, 5)) C. C. 
Jurisdiction of Provincial Legislature.

See Railways, 43.

15. Overhanging roof — Right of air. light 
a ml view—Evidence —Houndary line—Waiver.

See Title to Land, 41.
And see Easement.

SET-OFF.

1. Contra account - Sale of goods by agent 
ox principal—Right of set-off. |- The It. M. 
I'", -iivil 11 for goods sold and delivered. 1». 
pleaded that the goods were sold to him by 
"lie A., whom he believed to be the principal, 
and that before he knew that the plaintiffs 
vveii- i|i,. principals, A. had become indebted 
!" him in the sum of $400, which he was will 
jug in set-off against the plaintiff's claim, 
l’iie jury found a verdict for the defendant on 
,llis idea. Held, that as the purchase of the 
U"n,|-. was made from A. in his own name and 
witlimit notice of A. being merely an agent, 
me ill rendant could set-off the debt due to him 
i 1,1 A. |iersonnlly, in the same way as if A. 
had been the principal ; and that the verdict 
should be sustained. The Howmanvillc Ma- 
r/u/u Co. v. Dempster, ii., 21.

-• Counter actions — Pleadings — Assign- 
wud of judgment — Right to set off judg

ment — Equitable assignment.] — (J. and II. 
brought counter actions for breaches of agree
ment. In March, 1881, ti. obtained a ver
dict with leave to move for increased dam 
ages, which was granted, and in June, 1885, 
lie ........ . judgment. In April. 1884, ti. as
signed to L. all interest in the suit against 
11. and gave notice of such assignment in 
May. 1881. -In February, 1885, 11. signed 
judgment against (». on confession. Held, re
versing the judgment appealed from (25 N. It. 
Rep. 451), Strong, J . dissenting, that II. 
could not set oil his judgment against the 
judgment recovered against him by ti. and as
signed to L. (Jreenc v. Harris, xvi., 714.

3. Suit by firm of solicitors—Hill of costs— 
Mutual debts- Special services.]—In an ac 
tion by a linn of attorneys for costs, defend
ants cannot set off a sum paid by one of them 
to one of the attorneys for special services to 
he rendered by him, there IH'ing no mutuality, 
and the payment not being lor the general 
services covered by the retainer to the linn. 
McDougall v. t'ameron ; Iticl, ford v. Vann eon. 
xxi., 379.

4. Pledge- Deposit with tender—Forfeiture 
—U reach of contract—Municipal corporation

7light of action Damages - t'oinpcnsation 
and set-off — Restitution of thing pltdgid 
Arts. HUM, /Him. P.I7I, P.nd, 11)70 V — Prac
tice on appeal Irregular procedure.]—('. on 
behalf of .1. C. & Co., a linn of contractors of 
which ho was a member, deposited n sum of 
money with the City of Montreal as a guar 
antee of the good faith of ,1. 1 '. & Co. in ten 
tiering to supply gas for illuminating and 
other purposes lo the city and the general pub
lic within the city limits at certain lixed rates, 
lower than those previously charged by com 
panics supplying such gas in Montreal, and 
for the due fuliiltuent of the firm's contract 
entered into according to the lender. After 
the construction of some works and laying of 
pipes in the public streets. J. C. & Co. traits 
1er red their rights and privileges under the 
contract to another company and <eased ope
rations. The plaintiff, afterwards, as assignee 
of t'., demanded the return of the deposit 
which was refused by the city council which 
assumed to forfeit |h- deposit and declare the 
same eonliscated to the city for non-execution 
by .1. C. A: Co. of their contract. After the 
transfer, however, the companies supplying 
gas in the city reduced the rates to a price 
below that mentioned in the tender so far as 
the city supply was affected, although the rates 
charged to citizens were higher than the price 
mentioned in the contract. ID Id. that the de
posit so made was a pledge subject to the pro
visions of the sixteenth title of the Civil Code 
of Lower Canada and which, in the absence 
of any express stipulation, could not be re
tained by the pledgee, and that, as the city 
had appropriated the thing pledged to its own 
use without authority, the security was gone 
by the act of the creditor and the debtor was 
entitled to its restitution although the obli
gation for which the security had been given 
laid not been executed.—On a cross demand by 
the defendant for damages, to be set off in 
compensation against the plaintiff's claim: 
Held, that, as the city laid not been obliged 
to pay rates in excess of those fixed by the 
contract, no damage could be recovered in re
spect to the obligation to supply the city: and 
that the breach of contract in resjiecl to sup
plying the public did not give the corporation 

i any right of action for damages suffered by
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the citizens individually. Held, further, that 
prospective damages wliich might result from 
the occupation of the city streets by the pipes 
actually laid and abandoned were too remote 
and uncertain to be set-off in compensation 
of the claim for the return of the deposit.—The 
court also decided that, following its usual 
practice, it would not, on the repeal, interfere 
with the action of the courts below in matters 
of mere procedure where no injustice appeared 
to have lieen su acred in consequence although 
there might be irregularities in the issues as 
joined which brought before the trial court a 
demande almost different for the matter actu 
ally iu controversy. Finnic v. Citu of Mon
treal, xxxii., 33Ô.

Insolvent haul; 11 inding-up - - Purchase 
of claim bn contributory — Construction of 
statute—Uctraspectivc h gislation.

See Banks and Banking, 3U.

ti. Expropriation for railway purposes — 
Estimating damages—Talcing account of in
creased advantages—Hrospcctive capabilities.

Sec ExfltuviUATlON OF Lan^s, 22.

7. Revocation of judgment—Declinatory ex
ception—Cross-demand— W'uivcr.

Sec Pleading, 43.

8. Suit for sheriff's fees—Counterclaim for 
overcharges—Signed bill of easts.

See Shkbiff, 13.

SHARES AND SHAREHOLDERS.

1. Joint stock company—Payment for shares 
—Equivalent for cash — Written contract. I — 
M. and ('. each agreed to take shares in a 
joint stock company, paying a portion of the 
price in cash and receiving receipts tor the 
full amount, the balance to be paid for in fu
ture services. The company afterwards failed. 
Held, affirming the judgment of the Court of 
Appeal (27 Out. App. It. 390), that ns there 
was no agreement in writing for the payment 
of the difference by money’s worth instead of 
cash under s. 27 of The Companies Act, M. &

were liable to pay the balance of the price 
of the shares to the liquidator of the company. 
Morris v. Union Hank: Union Hank v. Mor
ris; Code v. Union Hank, xxxi., 594.

2. Allotment of stock below par—Transfer
for value to purchaser in good faith and with
out notice—Liability towards creditors—2/ <(• 
US Viet. e. 2d (C'oti.l 1—Certain shares in a 
company incorporated by letters patent under
27 tV 28 Viet. c. 23. were allotted, by resolu
tion at a special general meeting of the share
holders, to themselves, in proportion to the
number of shares held by them at that time,
at 40 per cent, below their nominal value, 
and scrip issued for them as fully paid up. 
(«.. under this arrangement, was allotted nine 
shares, which were subsequently assigned to 
the appellant for value as fully paid up. Ap
pellant inquired of the secretary of the com
pany. who also informed him that they were 
fully paid-up shares, and he accepted them in 
good faith as such, and about a year after
wards became a director in the company. The 
shares appeared as fully paid up on the certi
ficates of transfer, whilst on each counterfoil
in the share-book the amount mentioned was 
“ shares, two, at $390—$000.”—Held, (Rich

ards. C.J., and Ritchie, J., dissenting), revers
ing the judgment of the Court of Appeal for 
Outniio (37 V. C. (j. B. 422; 1 Ont. App. I; 
1 » that a person purchasing shares in good 
faith, without notice, from an original shar 
holder under 27 &, 28 Viet. c. 23. as share- 
fully paid up, is not liable to an execution 
creditor of the company whose execution Im - 
been returned nulla bona, for the amount m 
paid upon the shares. MeCraken v. Mclntyr.. 
i., 479.

3. Transfer- Hanking Act Resolution »»>..■ 
binding on absent stockholder — Eguitabl- 
plea.] In an action against the appellant - 
shareholder, to recover a call of 19 per cent, 
on twenty-live shares held by him in a bank. 
Im defended on equitable grounds, that In 
fore call or notice thereof he made, in gm»| 
faith for valid consideration, a transfer of il 
the shares to a person authorized and quali
fied to rece've the same, and lie and the Iran- 
feree of the shares did all things necessary 
for the valid and final transferring of i 
shares; but the plaintiffs, without legal ex.-m. 
and without reason, refused to record serii 
transfer, or to register the same in the bonks 
of the bank, or to recognize the said transfer. 
And he prayed that the bank be compelled to 
complete and make the transfer valid and ••) 
factual, and enjoined from further prosecution 
of the suit.—The plaintiffs filed no replica
tion to this plea, but at the trial before .lain 
J., without a jury, attempted to justify the 
refusal upon the ground that at a special gen
eral meeting of the shareholders of the bank, 
it was resolved ” that the bank should not In 
allowed to go into liquidation, but that steps 
should be taken to obtain a loan of such sum 
as may lie necessary to enable the bank l-i re
sume specie payments, and that the shnnh-iM- 
era agree to hold their shares without align
ing them until the principal and interest dim 
on such loan shall be fully paid, and to exe 
cute, when required, a bond to that effect ” 
The defendant was not present when thi- re
solution passed, and it appeared that the hunk 
effected a loan of $80,000 from the Bank "i 
X. S. upon the security of one B.. who. i 
secure himself, took bonds for lesser aimumh 
from other shareholders, including the d.-f.i.l 
ant. whose bond was released by B. when the 
defendant sold his shares in 1877 to |.< rsons 
then in good standing, and powers of utter- 
ney, executed by defendant and the purchaser* 
respectively, were sent to the manager of the 
bank, in whose favour they were drawn. r> 
enable him to complete the transfer. The <li- 
rectors of the bank refused to permit _the 
transfer, but the defendant was not notiliwl 
of their refusal, nor did they make any 
against him for any indebtedness on hi* parr 
to the bank ; and it appeared also fr-un the J 
evidence that subsequently to the re-»»hiti«»n. 
and prior to the sale of defendant's simms. a I 
large number of other shares had been Iran*- | 
ferred in the books of the bank. In i Holier. 
1879, the bank became insolvent, and : ■ Hr * | 
of N. 8. obtained leave to intervene nml carry 
on the action.—A verdict was fourni by ’I 
judge in favour of the appellant: bin t lie Su
preme Court (X. 8.1, James, J., dissent inf. 
made absolute a rule nisi to set it aside.- : 
Held, reversing the judgment append'd fro®
(4 X. 8. Rep. 141»), that the résolut m miM j 
not bind shareholders not present at tliemej'r 
ing, even if it had been acted upon, ml und-r 
the facts disclosed in evidence the .i, fondant I 
could not he deprived of his legal right un<w | 
the Banking Act to transfer his shares, and2 * * * * * * * 10
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bave the transfer recorded in the books of the 
bank ; and the plea was therefore a good 
equitable defence to the action.—V'cr Strong 
and (iwynne. .1.1. It is doubtful whether the 
strict rules applied in England to equitable de
fences pleaded under the C. L. 1\ Act, could 
be adopted with reference to such pleas in 
Nova Scotia, where both legal and equitable 
remedies are administered by the same court 
and in the same form of procedure. Smith 
v. Hunk uf Xora Scotia, viii., 338.

4. Principal and agent—Promoter» of com
pany — Agent to solicit subscriptions I'alxc
reprcHcntutiona — notification - Benefit.J — 
Promoters of a company employed an agent 
to solicit subscriptions for stuck and W. was 
induced to subscribe on false representations 
by the agent of the number of shares already 
taken up. In an action by W. to recover the 
amount of his subscription from the promot
ers ; Held, uttirmiug the judgment of the Court 
of Appeal (2 Ont. L. It. 2(51 i that the latter, 
having benefited by the sum paid by W„ were 
liable to re-pay it though they did not author
ize it and had no knowledge of the false rep
resentations of their agent. Held, per Strong, 
C.J., that neither express authority to make 
the representations nor subsequent rati lient ion 
or participation in benefit were necessary to 
make the promoters liable ; the rule rex ponde at 
superior applies as in other cases of agency. 
Milbarn v. W ilson, xxxi., 4SI.

Company lair — “ The Companies Act, 
JS'JO" ( It.C. I and amendment—Construction 
of statute — Memorandum of association — 
Conditions imposed by statute—Public policy 
—Preference stock—Élection of directors. J — 
In the memorandum of association of a joint 
stock company formed under the provisions of 
the Hritish Columbia " Companies Act, 1800," 
and its amendment in 1801, there was a clause 
purporting to give to the holders of a certain 
block of shares, being a minority of the capi
tal stock issued, the right at each election of 
the board of directors to elect three of the five 
directors or trustees for the management of 
the business of the company, notwithstand
ing anything contained in the Act. Held, 
that the shares to which such privilege was 
'"light to be attached could not be considered 
preference shares within the meaning of the 
statute, and that the agreement was ultra 
linx of the powers conferred by the statute, 
and null and void, being repugnant to the con
ditions as to elections of trustees and directors 
imposed by the Act as matters of public pol- 
JOj—Judgment appealed from (It It. C. Rep. 
-i n reversed. Colonist Printing and Publish- 
'"y Co. et ul. v. Hunsmuir t al„ xxxii., 071).

0. Hailway aid debentures — Subscription 
for shares—Breach of contract—Special dam
ages -Assessment.

See Contbact, 0.

Ami sec Company Law. .‘52-02 — And Wind
ing-up Act.

SHELLEY'S CASE.

Devise of life estate—Ilemaindcr to issue in
fee.

Sec Will, 14.

SHERIFF.

1. Attachment—Conversion—Justification— 
Order of court Holding goods in medio -Sale 
of goods—Lise of corporate seal—Hvidi wee.] — 
In an action b.v II, against a company domi
ciled in the Vnited States, but doing business 
iu Nova Scotia, a writ of attachment issued 
on 12th May, 1872, out of the Supreme Court 
under the Absent and Absconding Debtors Act 
R. S. X. S. (4 ser. i c. !»7, directed to 
the sheriff of Cumberland, who seized 
certain chattels as belonging to the com
pany. On 12th November an order was 
issued by the court, directing the sheriff 
to sell, and lie did sell the chattels as being 
perishable. On the lltli December. 1871. II. 
discontinued his action. On the :tO|li May, 
1870, 15. brought action against the sheriff for 
the conversion of the chattels, claiming that 
the company had sold and conveyed the chat 
tels to him by memorandum of sale, dated full 
•Inly, 18(57, “signed on behalf of the com
pany," by one " Hawley, agent." with a seal 
allixed which, however, did not purport to 
lie the seal of the company. The sheriff plead
ed to the il. Inration, that lie did not convert ; 
that goods were not plaintiff's ; not possessed ; 
and s|tecial justification, setting forth the pro
ceedings by II., and that lie seized and sold 
the chattels as the goods of the company under 
the attachment and order. It. replied, setting 
up the discontinuance. Rejoinder denied the 
discontinuance and stated that it was not tiled 
till after the sale. The sheriff also demurred, 
on the ground that, being bound to obey the 
order of the court, he could not be affected 
by the discontinuance. At the trial 15. re 
covered a verdict of $300 damages. Rules 
nisi to set aside verdict and the demurrer were 
argued together. The Supreme Court refused 
to set aside the verdict and the demurrer was 
overruled. Held, reversing the judgment ap
pealed from. Ritchie, J., dissenting, that the 
plea of justilicution was sufficient answer to 
the action ; that the replication was bad, and 
that the verdict should be set aside and judg
ment for the defendant entered on the demur
rer. per ltitchie, .1.. dissenting. The seizure 
under the attachment, and not the sale, consti
tuted conversion; there was sufficient evidence 
to shew that the chattels had been sold by 
the company to 15.. and under s. 13, c. 34, R. S. 
N. S. (4 ser. i such sale did not require to he 
under the corporate seal.— Per Strong. .1. The 
sale, and not the seizure, was the conversion 
complained of, and to this the order of the court 
was a sufficient answer, and semble, that a 
mere taking goods under a mesne attachment 
to keep them in medio until the termination 
of the action is not a conversion.—Per Henry, 
.1- The order for the sale would not have 
been a justilicution for the original levy of the 
goods, as well as for the sale, if they had been 
the property of the respondent, but the evi
dence failed to shew a sale by the company to 
the respondent. Such a sale would require 
to he under the corporate seal of the company, 
and did not come within the meaning of s. 13, 
e. 3:5. R. S. N. S. (4 ser. 1. McLean v. lirait

2. Sale of land—Description of subdivided 
lots Procès verbal of xiizun -Art. HAS C. C. 
P.—<(• i-l Viet. c. 2.5 ((Jue.) ]—It was not 
sufficient to descrilie land seized by the num
ber of the official plan and book of reference 
in the procès verbal of seizure and the adver
tisement of the sheriff : under art. (K58 C. C. 
P., it is necessary, in addition, to mention the
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name of the street where the property is situ
ated within a subdivided plot and fronts upon 
a designated street or road, and where this im
perative formality lias been disregarded, the 
sale is null and of no effect. The Montreal 
Loan und Mortgage Co. v. Fauteaux, Hi., 411.

3. Hale of land—Artifice to prevent bidihng 
—Hale of separate lots en bloc—Rescission— 
Art. ?/.'/ C. V. T.J—Held, per Taschereau and 
Uwynne, J.Ï. (Strong, J., eontra). That the 
creditors or any interested persons may have 
a sheriff’s sale set aside where it is shewn that 
persons were prevented from bidding on sepa
rate lots through a device or contrivance, of 
which the purchaser was aware, whereby lands 
tyere sold en bloc instead of by parcels. Mont
real Loan and Mortgage Co. v. Fauteaux, iii., 
411.

4. Execution—Trover—Transfer by execu
tion debtor—Misdirection. I—In an action of 
trover against a sheriff for conversion of i>er- 
sonal property found in the possession of the 
execution debtor, but claimed by the respond
ent, the pleas were, denial of conversion, no 
property, possession or right of possession in 
plaintiff, and justification under the writ of 
execution. The judge at the trial told the 
jury that he “thought it was incumbent on the 
defendant to have gone further than merely 
producing and proving his execution, and that 
if a transfer had taken place to the plaintiff, 
and the articles taken and sold, defendant 
should have shewn the judgment on which the 
execution issued to enable him to justify the 
taking and enable him to sustain his defence.” 
Held, that the sheriff was entitled under his 
pleas to have it left to the jury to say whether 
the plaintiff had shewn title or right of pos 
session to the goods in question, and therefore 
there was misdirection. McLean v. Hannon, 
iii., 700.

Followed in Crowe 
C. It. 342). See No.

v. Adams (21 Can.

5. Execution of writ of attachment—-Aban
donment of seizure—Estoppel ]—A writ of at
tachment against the goods of M. in the pos
session of S. was placed in the sheriff’s hands 
and goods seized under it. After the seizure 
the goods, with the consent of the sheriff’s 
solicitor, were left by the sheriff in charge of 
s.. who undertook 'that the same should be 
held intact. The sheriff made a return to the 
writ, that he had seized the goods. The slier 
iff subsequently seized the goods under execu
tion of the creditors. In an action against 
the sheriff. Held, reversing the judgment of 
the Supreme Court of Nova Scotia, that the 
act of leaving the goods in the possession of 
S. was not an abandonment by the plaintiff’s 
solicitor of the seizure, and if it was, the 
sheriff was estopped by his return to the writ 
from raising the question.—Held. also, that 
llie act: of the plaintiff’s solicitor acting as 
attorney for S. in a suit connected with the 
same goods was not evidence of an intention 
to discontinue proceedings under the attach
ment. Huff us v. Creighton, xiv.. 740.

U. Hale of land—Petition en nullité de dé
cret—Hcizurc super non domino et non possi- 
dente—Art. 6J2 C. C. P.—Registration—Arts. 
UlUt). mut C. C. I- Respondent sold lands to C. 
which he. in 1871), retroceded. In July, 1884, 
the sheriff, at the instance of appellants, judg
ment creditors of C., seized and sold the lands 
to (J.. who paid the adjudication and obtained 
a sheriff’s title. Respondent did not register

her deed of retrocession until 3rd October, 
1884. subsequent to the sale by the sheriff, 
but prior to registration of the sheriff's deed, 
and petitioned en nullité en décret that the 
seizure, sale, adjudication and sheriff’s title 
be set aside and declared null as made super 
non domino. From the date of the deed of re
trocession respondent had been assessed for the 
lot in question, paid taxes thereon, and it was 
in possession of her tenant at the time of the 
seizure. Held, affirming the judgment of the 
Court of Queen’s Reach, that the seizure and 
sale having been made suiter non domino et 
non possidente, the sheriff s title was null.- 
Per Taschereau, J. Arts. 2090, 2091 C. C.. 
refer to a valid seizure and sale and cannot 
be invoked against the registration of the deed 
of retrocession. Hufresnv v. Dixon. xvi., 590.

7. Title to goods—Married woman—Execu
tion against husband—Replevin—Justification 
bfi writ—R. H. N. H. (5 scr.) c. 7-} ]—Action 
against sheriff by a married woman for taking, 
under execution against her husband, good- 
claimed as her separate property under the 
Married Woman’s Property Act. The sheriff 
justified under the execution without proving 
the judgment on which it was issued. The ex 
edition was against Ronald A. and it was 
claimed that the husband’s name was Daniel. 
The jury found that he was well known by 
both names and that the wife’s right to tin* 
goods seized was acquired from her husban I 
after marriage. Held, reversing the Supreme 
Court (N. S. I, that a sheriff sued in trespa>< 
or trover for taking goods seized under execu 
tion can justify under the execution without 
shewing the judgment (McLean v. Hannon. 
Can. S. C. It. 7tHi, followed), and that under 
the findings of the jury which were amply 
supported by the evidence, the goods seized 
could not he separate property under the Act 
and must be considered to belong to the Ini' 
baud, which is a complete answer to tin- 
action. Crowe v. Adams, xxi., 342.

8. Hale of lands—Real rights—Usufruct 
Remainder — Release of incumbrances—t'on- 
vega noe by usufructuary—Est on pel. |- A \'ill 
devised lands to H. in usufruct during her life, 
then absolutely to J., but in case J. pre 
deceased M. then to M. absolutely. The lamb 
were sold under execution under a writ against 
a hypothecary debtor holding a conveyance 
from the usufructuary after J. was of full age 
Held, affirming the judgment appealed from 
(Q. R. 1 Q. R. 197), that the will did not 
create a substitution and that, as J. was com
petent to protect his rights at the time of the 
sale by the sheriff it purged all real right* he 
had under the will and could not be impeached 
ns having been made super non domino ■ t «"« 
possidente. Patton v. Morin (Iff L. <’ •> 
2<571 followed. McGregor v. Canada Invest
ment and Agency Co., xxi., 499.

9. Contract to cut lumber—Vesting of pro 
perty—Writ of replevin—Sheriff's po^r-ion 
—Trespass — Pleading—Jus tertii—ludifiea- 
tion by sheriff—Amendment, power of bn *«• 
preme Court of Canada.]—In November. 1S74.
A. entered into a written agreement with M. 
to get logs off land under M.’s control, the logs 
to be M.’s property as cut. In December fol 
lowing one Marooney agreed with A. to cut 
and haul logs for him from land specified in 
the agreement between A. and M„ which lop 
were to be A.’s property at the landing. A 
agreeing to furnish Maroone.v with supplies to 
get the logs; Marooney cut logs under this
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agreement and hauled them to the landing. In t 
November. 1875, the logs not having been \ 
driven and A. not having furnished sufficient 1 
supplies, lie and Ma money rescinded theii 
agreement. Marooney giving his note to A. for 
the supplies delivered. The logs remained on 
the landing, and in February, 187U, they were 
seized ns the properly of A., who had become 
insolvent, under a writ of attachment, issued 
under the Insolvency Act of 1875. In May, 
187(1, Marooney sold the logs to plaintiff, who 
drove them to the boom where they were re
plevied by the assignee of A.’s estate. Pinin- 
tiff put in a claim, and the sheriff returned the 
writ of replevin, with such claim, to the at
torney who issued the writ. No writ de prop, 
prob. having been issued, the sheriff kept pos 
session of the logs, and plaintiff brought très 
pass against him for taking them.—The de
fendant pleaded 1. Not guilty : Li. Goods not 
the plaintiff's : 3. Goods the goods of the ns 
Mgnee of A., and defendant did acts complain 
ed of by license of such assignee : 1. Goods tin- 
goods of M., and defendant did acts complain 
ed of by license of M. ; 5. Goods property of 
defendant.—A verdict was entered for plain
tiff by consent for $1.554, the value of all tin- 
logs, subject to be reduced to $420.47, tin- 
value of logs not cut by Marooney, if the 
court should lie of opinion that plaintiff not 
entitled to Marooney logs. The Supreme 
Court ( N. H. ) reduced the verdict to $420.47. 
Held, per llitchie, C..T. That the judgment 
appealed from should In- affirmed on the fol 
lowing ground: It having been proved on the 
trial, without objection, and made part of tin- 
case, that the logs in question were seized by 
the defendant, as sheriff, under a writ of re 
plevin, directing him to take the logs in ques
tion, the sheriff was justified in taking the 
logs thereunder, and that as against the plain
tiff it was no. wrongful taking or conversion 
That this defence could he given in evidence 
under the pleadings in the cause, or. if it 
could not be so given, this being a strictly 
technical objection, and this defence having 
I»en put forward on the trial without objec
tion. and no such technical point reserved on 
the trial, if necessary, the record should be 
amended.—Per Strong and G Wynne, ,T,I. The 
parties at the trial having rested their rights 
upon the question of title, viz. : were the logs 
the property of the plaintiff., or were they the 
property of Ellis, as assignee of A., or of M.. 
and the plaintiff claiming title through Mo- 
rooney, it was necessary for him to shew title 
in Marooney, which lie had failed to do. and 
therefore lie could not recover for the Ma 
money logs. -Per Fournier and Henry. J.Î. 
The logs when taken were the property of 
tin- plaintiff, and lie was therefore entitled to 
jmlmnent on all the issues raised.- -/Vr Four
nier, ,1. The defendant might have justified 
under the writ, and the court might grant 
leave to add such a plea, but in that event the 
costs should be paid b.v defendant. — Per 
Henry, ,1. No effort having been made in the 
court below to add such a plea it was too late 
and contrary to precedent and justice now to 
admit it.—Per Gwynne. J. When the plain
tiff fails to show in evidence that lie was in 
actual possession at the time of the taking, 
and is therefore driven to rest on tin- goodness 
of his title to I lie property, a defendant may. 
in rebuttal of the evidence of such title, set 
up a lia re jus tertii without shewing lie had 
any authority from the third person having 
sueli title. So a sheriff sued for taking the 
poods of the plaintiff may shew, under this 
*”uc, that the goods In-longed to a third party 
against whom he took them in execution. The

several matters therefore alleged in the 3rd. 
4th and 5th pleas were matters which could 
have been given in evidence under tin- issue 
joined upon tin- 2nd plea. As to tin* 5th plea, 
in view of the evidence it was quite inap
propriate to such evidence, for the writ of re
plevin placed in the hands of the defendant 
ns sheriff to he executed did not vest in tin- 
defendant any property in the goods, tin- talk 
ing of which was complained of. so as to »-n- 
alilo him to justify the taking as his own pro 
perty as is done in the 5th plea. Appeal dis 
missed with costs. Sir ini v. ,</i« i iff. Cass, llig 
(lied. I 142.

10. Itoiid to sheriff in official rupaeitji—\ul- 
litc iiliMoluc— Opposition - Itc cocat ion of juilfi- 
ment—Discover p of further cvidcnci Art. ôSt 
C. C. /'.— I hit personnel Pcs judicata Ife- 
<iufte civile. | - Appellant, having purchased 
land burdened with mortgages beyond its 
value, an action was brought on one of these 
mortgages by the hypothecary creditor, upon 
which appellant made délaissement. Judg
ment was obtained and tin- property sold at 
sheriff's sale on 21st February, iscrj. when the 
appellant became purchaser. Opposition* 
afin de conserver were filed largely exceeding 
the amount of purchase money Among the» 
claims was one of the purchaser, for a larg« 
sum. upon the filing of which the sheriff took 
from him a small payment in cash and a bond 
for tin* balance, secured upon the property.—.' 
By final judgment of distribution, tin- largest 
claim, that of Gale, was awarded a fraction of 
the amount due thereon, being the residue of 
the purchase money after collocations made in 
favour of prior claims ; while for the claim of 
purchaser, which was held to be the last, there 
was nothing left. The collocation in favour 
of Gale was not paid. The sheriff having 
died, his heirs or legatees all in one form or 
another, renounced their legal rights to his 
estate, with the exception of the original plain
tiff in this cause, one of his sons, who assigned 
I ho obligation, as an asset of his father's es
tate. to Mel)., a practising attorney, who 
brought action upon it against appellant, 
which was defended on tin* plea that the obli
gation was not a private or personal asset of 
the deceased sheriff, hut a security for pay
ment of hypothecary creditors collocated by 
the final judgment of distribution, in the above 
ease that the then plaintiff, a practising at
torney of the court where action was brought, 
could not In-come purchaser of a litigious right 
by the arts 1485, 1583 C. ('.—Mel>. then re
assigned the obligation to plaint i IV. and an ac
tion was commenced on his behalf. -The de
fendant's (present appellant's) pleas in de
fence were, practically, that there was tin 
pemlcns. because of the action already pending 
on the same obligation : that the record (which 
had been destroyed by tin* burning of the court 
house in Quebec) should be restored or at 
least an effort made to that effect, before any 
other proceeding could In- taken : that the obli
gation was tin- sheriff's security for tin- hal- 

I a nee of the price of tin* property, and did not 
j represent a personal délit, and was sued upon 
1 as such, in fraud of the defendant and the true 
I creditors of the debt it represented. Plaintiff 

denied that the previous action involved the 
i same issue, or that the present action was for 
I the security staled, or that the obligation re 
1 presented the purchase money of the property.
I - -On 24th April. 1875. respondent sued out a 
■ writ of execution against the appellant in pttr- 
; sttance of judgment on this issue.—On the 3rd 
, May, 1875, the appellant filed an opposition 
1 in revocation of judgment (which is the sub-
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ject of the present appeal), alleging—1. That I 
since the rendering of the hist mentioned judg- i 
ment on the action itself, the representatives I 
of Gale had claimed from the opposant (the : 
appellant), the amount of their collocation. 1 
threatening to proceed at folle enchère to re
sale of opposant's pro|iert.v. and that the op
posant thus found himself liable to pay twice 
the same amount. 2. That since the render
ing of the judgment the opposant had dis
covered proof that the security mentioned in 
the return of the sheriff was one and the same 
with the notarial obligation on which the 
judgment was founded. 3. That since the 
judgment, the opposant had made discovery of 
an authentic part of the record, and that the 
production of the said document, being of a 
nature to affect the judgment sought to be ex
ecuted, could be made under the art. 581 C. C. 
P. 4. That the judgment should be rescinded 
and revoked, having been rendered through the 
collusion and fraud of the respondent and 
others.—The missing document was the sher
iff's schedule of the nature of sale, and an au
thentic copy of it certified by the prothonotary 
was found and produced. The opposant also 
produced with his opposition the sheriff's re
ceipt for the obligation itself, which he alleged 
proved the obligation to lie, as contended, the 
security taken by the sheriff in his official 
capacity for the payment of the balance of the * 
purchase money, which lielonged to the hypo
thecary creditors. On lltli May. a
tierce opposition was filed by the representa
tives of the Gale estate, claiming the obliga
tion above mentioned as a mere security for 
the amount of their collocation by the report 
of distribution and denying the right of the 
heirs Ogden to any part of the said obligation.
- -On 8th September, 1875, the original plain
tiff having died, the present respondent, K. 
Ogd.* i, came into the case as plaintiff par rc- 
pirn- (/'instance.—On lltli May, 1877, respon 
dent contested the opposition of the appellant. 
On 20th September, 1877, the opposition was 
dismissed on the ground that there was res 
judicata against appellant. — The Queen’s 
Bench on 8th March, 1878. ordered, “ that the 
proceedings on the opposition of the appellant 
shall be suspended until after the opposition of 
the representatives of Gale, filed in this cause, 
shall have been disposed of.”—On 12th Decem
ber, 1878, respondent contested the tierce op- 
position of the heirs Gale in obedience to this 
judgment. —■ On 13th April, 1871), the tierce 
opposition was maintained with regard to part 
of its conclusions which referred to the seizure 
of the real estate.—On 7th September, 1880, 
this last judgment on the tierce opposition was 
modified by the Queen's Bench. This judg
ment also admitted the rights of the heirs 
Gale, and ordered them to proceed within 4 
months to re-sale at folle enchère of the land 
sold under the case of délaissement.—The ap
pellant contended that he was not a party to 
this appeal, and he was thus condemned with
out hearing and without notice to submit to 
the re sale of a property for which he had 
paid by an obligation, while the judgment of j 
10th June, 1874, condemning him to pay to I 
the heirs of the sheriff personally the amount 
of said obligation, remained in full force.—The , 
record having been sent back, the 4 months 
expired without, as the appellant alleged, any j 
notice whatever having been given to him of 
the judgment, or of any other proceeding since ! 
the judgment on his appeal given in his favour 1 
o*i 8th March, 1878.—On 18th January. 1881, 
n > inscription on the merits of the opposition j 
of May, 1875, was served upon him. The in * 
s< ription was discharged by the court.—On

17th March, 1881, a new inscription was made, 
and also discharged.—On 25th June, 1881, re
spondent moved the Superior Court, asking 
that the rights conferred on the heirs Gale by 
the judgment of the Queen's Bench to have 
the property of npiiellant re-sold at folle 
enchère within 4 months, lie declared lapsed. 
Appellant was not notified of the motion, 
which was granted on 23th June. 1881. A 
motion was then served upon appellant on 19th 
September. 1881, by plaintiff, par reprise d'in
stance. to be allowed to make a new contesta 
tion of his opposition of May, 1875, which was 
refused by the court. - On 23rd November, 
1881, the Superior Court dismissed the oppo
sition and petition in revocation of judgment 
of appellant. This judgment was confirmed 
by the Queen’s Bench, on 4th December. 1882. 
Held, that the judgment of the Court of 
Queen’s Bench should be reversed and the np 
peal allowed.—Hcr Taschereau, J., delivering 
the judgment of the court. Dawson’s obliga
tion to Ogden was not a créance of Ogden per 
sunnily, but of him as sheriff only, and repre
sented the price of Dawson’s purchase at the 
sheriff's sale. The sheriff’s heirs therefore 
were not entitled to the amount of the obliga
tion in the absence of the allegation and 
proof, that they or their father in his lifetime 
paid the amount to the various parties collo
cated.—Moreover the obligation was null as 
being against public order, and a nullity of 
this kind was absolute and need not be plead 
ed, the tribunal being bound to notice it.—The 
judgment on the action did not decide any
thing contrary to these views, because the 
courts below had not before them the pro»' 
that the obligation in question represented 
nothing but the adjudication price, the neces
sary documents to establish that fact having 
been since found by Daxvson. The judgment 
appealed from was not based on res judicata; 
it conceded, as it was obliged to do in the face 
of the judgment of that court reversing the 
judgment of the court dismissing the requéb 
civile, that the right of the requête civile was 
open. But it held that the opposant had not 
proved the facts he alleged. This court, how
ever, is of opinion the appellant has clearly 
proved his allegations of fact : 1. That the 
words ” value received ” in the obligation were 
false ; that the obligation was not given in 
the late sheriff personally, but to him in his 
official capacity only, and so has proved the 
dol personnel, the fraud by which the late 
Ogden obtained that obligation, and the fraud 
of the plaintiff's auteur is his fraud; 2. That 
the obligation was nul d'une nullité absolue: 
3. The only res judicata is in favour of Daw 
son ; 4. That not only the Gales, but all the 
other parties could ask a re-sale. Date son v. 
Ogden, Cass. Dig. (2 ed.) 71)7.

11. Title to land — Entail — Life estate— 
Fiduciary substitution — Privileges and ho/io 
tines—.1 iorlgage by institute—Preferred claim 

■—Prior incumbrancer—Vis major—16 Virt.c. 
2.Ï, registry laws — Practice—Sheriff's sale— 
('hose jugée — Parties — Estoppel—Sin riff $ 
deed—Peed poll—Improvements on substitut
ed property—drosses réparations.] — The in
stitute. grevé dr. substitution, in possession of 
land and curator to the substitution, upon 
judicial authority, mortgaged the land under 
the provisions of the Act for the relief of sue 
ferers by the great Montreal fire of 1852 iff' 
Viet. c. 25), for a loan which was expended 
in re constructing buildings upon the property. 
On default in payment the mortgagee obtained 
judgment against the institute, and caused the 
lauds to be sold in execution by the sheriff »
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il suit to which tlic curator lind not been made 
a party. Held, that, as the mortgagee had 
been judicially authorized and was given spe
cial preference by the statute, siijierior to any 
rights or interests that might arise under the 
substitution, the sale by the sheriff in execu
tion of tlie judgment so recovered discharged 
the lands from tin* substitution not yet open, 
and effectually passed the title to the pur 
chaser for the whole estate, including that of 
the substitute as well as that of the grevé dc 
substitution, notwithstanding the omission to 
make the curator a party to the action or pro
ceedings in execution against the said lands. 
The sheriff seized and sold lands under a writ 
of execution against a defendant described 
therein, and in the process of seizure and also 
in the deed to the purchaser at sheriff's sale, 
as grevé dr substitution :—Held, that the term 
used was merely descriptive of the defendant 
ami did not limit the estate seized, sold or con
veyed under the execution, .ludginent of the 
Court of Queen's Bench for Lower Canada 
affirmed. Taschereau and King. .1.1., dissent
ing.^ ('lief dit I adcboncuur v. City vf Mont-

| Followed in Uesehamps v. Itury (20 Can. 
S. C. It. 274) ; see No. 12. infra.]

12. Title to land—Sheriff— Vacating mile - 
Rx nos ore to erietiun Actio eondictio indehiti
-Petition—Refund of prier paid—Trior in- 

ruin/trailer -—Substitution not yet open—His- 
charge of incumbrancen — Procedure.] The 
procedure by petition provided by the Code of 
Civil Procedure of Ixiwer Canada for vacating 
sheriff’s sales can be Invoked only in cases 
where an action would lie.—The nrli„ eon- 
dietio indehiti for the recovery of the price 
paid by the purchaser for lands lies only in 
cases of actual eviction. Mere exposure to 
eviction is not sufficient ground for vacating a 
sheriff’s sale.—The provisions of art. 714 of 
the Code of Civil Procedure do not apply to 
sheriff's sales which have been perfected by 
payment of the price of a at ion and the
execution of the deed, nor does that article 
give the right to have the sale vacated and 
the amount so paid refunded. The Trust and 
I.min Co. v. (fanntul (2 Dor. Q. B. 11)01 fol
lowed. A sheriff’s sale in execution of a judg
ment against the owner of lands, grevé de sub
stitution. based upon an obligation in a mort
gage having priority over the instrument by 
which the substitution was created, discharges 
the lands from the unopened substitution 
without the necessity of making the curator 
to the substitution a party to the proceedings. 
CI" f dit \'adeboncaur V. The City of Montreal 
('-■* Can. S. C. It. 0) followed. Heschamps 
v. Itury, xxix., 274.

Nee No. 11. ante.

13. Solicitor and client —Negligence or mis- 
eondnet— It reach of duty — Advising accord - 
ing to established jurisprudence — Territories 
lt"il Property Act- -I'nregisterrd transfers— 
Charging lands — Levy under execution—In
demnity to sheriff — Tort — Pleading— Intcr- 
1deader — Counterclaim — Signed bill of 
eost*. I-—In a suit against the sheriff and an 
execution creditor in respect of alleged irregu
lar levy under writ of execution, the sheriff 
is not obliged to interplead but*may he pro- i 
perlv joined in a defence with the execution 
creditor.—A solicitor advising his client no- | 
cording to the established jurisprudence of . 
•ho court in which proceedings are taken is J 
•tot guilty of actionable negligence although | 
the decision upon which he relied in giving the :

advice may be subsequently overruled.— 
Neither a solicitor nor a sheriff is a tort feasor, 
as against a transferee whose transfer is un
registered. hv registering, in the discharge of 
their respective duties, an execution of a judg
ment against lands of the judgment debtor. 
The delivery of an execution with a requisi
tion to the sheriff to charge and lew upon 
lands apparently belonging to the execution 
debtor does not give rise to any implied or ex
press obligati.......mi the part of a solicitor of
record to indemnity the sheriff against loss or 
damage in consequence of irregular levy, un 
der the execution.—In an action by tlie sheriff 
against a solicitor for office fees and charges. 
Ilm solicitor cannot counterclaim for over
charges in former bills paid to the sheriff hv 
him in rosiiect of matters in which the soli
citor may have acted for tin* parties interest 
ed because any such overcharges, if recover
able Iront I lie sheriff, do not belong to the soli
citor but to the clients for whom lie acted, 
but, in such an action, the solicitor may set 
up by way of counterclaim his costs in a’ suit 
in which lie had appeared for the sheriff not 
withstanding his omission to render a signed 
bill of the costs prior to the tiling of the coun
terclaim. Taylor v. Robertson, xxxi., 015.

14. Marriage lairs — Ho ice r—Registry laws
Warranty — Succession - Renunciation—

Honatton—Interdiction.]— A sale by the sheriff 
under execution against a debtor in possession 
of an immoveable under apparent title dis 
charges the property from customary dower 
which has not been ettectively preserved by 
registration validly made under the provisions 
of art. 2110 of the Civil Code. Rousseau v. 
It inland, xxxii., 541.

15. Mines and minerals- Tree, miner's cer
tificate- Annual renewals—Special renewals— 
Vesting of interest in co-owners — Sheriff - ■ 
Levy a nili i isi cut ion R. ,S. It. C. e. I.t.i, 
as. 2, ,1. !l. .14-(id tie/, c. i.i, **. 2. .1, 4—R. s. 
It. I ’. c. 72. ss. Id, 2). |- The sheriff seized the 
interest in mineral locations held by an execu
tion debtor in co-owuership with another free 
miner and, prior to sale under the execution, 
the debtor allowed his free miner’s license to 
lapse. A s|H>cial certificate in the debtor’s 
name was subsequently procured by the sheriff 
under the provisions of the fourth section of 
the 1 Mineral Act Amendment Act. 18!M>," and 
it was contended that the debtor's interest 
hail been thus revived and re vested in him 
subject to the execution. Held, that upon the 
lapse of the free miner’s certificate the in
terest in question had under the statute, be
come absolutely vested in the co-owner and 
could not thereafter lie revived and re-vested 
in the judgment debtor by the issue of a 
special certificate. — Judgment appealed from 
(î) B. (’. Hep. 1311 affirmed, Sedgwick. J.. 
dissenting. Harvey I'm»# Norman Co. et al. v. 
MeNuught, xxxii., (100.

10. Return on habeas corpus—Signature to 
return—Recitals—Contradiction by extrinsic 
evidence — Matter of record.] — If actually 
written by him or under his dictation, the re
turn to a writ of habeas corpus need not be 
signed by the sheriff. Henry, J.. dissented. 
In re Sproule, xii., 140.

See 11 auras Corpus, 2.

17. hands taken and sold under execution— 
Voluntary payment by purchaser—Lien—In
terpleader—Application of proceeds.

Sec Sale. (10.

1
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18. Indemnity — Promue by .solicitor — 
Authority to bind client.

Sec Solicitor, 1.
19. 'ale of lands—Purchase by executor— 

Trust—Possession—Statute of Limitations— 
Evidence.

See Title to Land, 118.
20. Sale of lands — Adjudication to joint 

purchasers —- Security — lie-sale ù la folic

21. Sale of yoods by sh< riff— Trespass- 
Sale of yoods by insolvent- Ilona fuies—Judg
ment of inferior tribunal—Estoppel Ites judi
cata—liar to action- fraudulent preferences 
— Pleading.

See T UAI OULENT PREFERENCES, 8.
22. Sale of land—W rit of venditioni ex

ponas -Order of court or judge — Vacating 
sheriff's sale.

See Practice and Procedure. 144.
23. Sheriff's deed — Registration of Abso

lu!' nullity Eolle enchéri—lie-sale for false

24. Deed by—Champerty—Maintenance.
See Evidence, 171.

25. Title to land—Prescription Limitation 
of actions— Equivocal possession- Mala fides 
-- -Shciiff's dud -Anility —- Conveyances with 
knowledge of sheriff's sale.

Sec Evidence, 239.
20. Sale of rights in luna— Sheriff's dent 

Warranty—Construction of deed — Claimant 
under prior title—Eviction.

Sec Title to Land, 120.
And sec Executions.

SHIPMENT; SHIPPING NOTES AND 
RECEIPTS.

See Hill of Lading.

SHIPPING.

1. Charter party—Deficient cargo- Demur
rage—Dead freight—Damages.] - By charter 
parly L. agreed to load D.*s ship at Montreal 
with a cargo of wheat, maize, peas or rye.
“ ns fast as can, he received in fine weather;” 
ten days demurrage agreed over and above 
lying days at forty pounds per day; penally 
for non-performance estimated amount of 
freight ; should ice set in during loading so 
ns to endanger ship, master to be at liberty 
to sail with part cargo, and to have leave to 
fill up at. any open port on the way homeward 
for ship’s benefit. The ship was ready to re
ceive cargo on Ifitli Nov., 1880. at ll a.m.. 
and L. began loading at 2 p.m. on 10th. After 
loading a quantity of rye in the forward hold, 
as it would not he safe to load the ship down 
by the head any further, the captain refused 
to take any more in the forward hold. No 
other cargo was ready, and as L. would not . 
put the rye anywhere except in the forward 1

hold, the loading stopped. At 8 a.m. on 19th 
loading recommenced and continued night and 
day until <i a.m. Sunday, 21st. at which time 
the vessel sailed, in consequence of ice be
ginning to set in. When she sailed she was 
214*,;. tons short of a full cargo. If the ice in 
the canal had not detained the barges having 
grain to be loaded, the vessel could have been 
loaded on the night of the 19th. 1). sued be
cause ship had not received full cargo, and 
claimed 2' days, 15th, lllth and 17th Nov., 
and freight on 214* •» tons of cargo not shipped. 
L. contended delay was not due to them but to 
the ship in not supplying baggers and sewers 
to bag tin1 grain : that the time lost on the 
first week was made up by night work, and 
that mere delay in loading could not sustain 
claim for dead freight. The Superior Com 
judgment giving dead freight but refusing it 
murrage was a Hi rmed by the (Queen’s Bench. 
On appeal to the Supreme Court of Canada, 
Held, affirming the judgment appealed from. 
Henry. .1.. dissenting, that as there was evi
dence that the vessel could have been loaded 
with a full and complete cargo without night 
work before she left had the freighters sup
plied the cargo as agreed by the charter party, 
the appellants were liable for damages ami 
that the proper measure of the respond Mit"' 
claim was the amount of agreed freight which 
they would have earned upon the deficient 
cargo. That the demurrage days mentioned in 
the charter were over and above the laying 
days and had no reference to the loading of tin- 
ship. Lord v. Davidson, xiii., Kill.

2. Charter-party — Damage to vessel—lt< 
pairs -Acarcst port — Deviation—Ureach of 
charter—Practice—findings of fact.} — In 
September. 1882. a vessel sailed from Liver 
pool, England, for Bathurst, N.B.. to load 
lumber under charter. Having sustained dam
ages on the voyage she was taken to St. Jolm. 
N.B., for repairs, and when such repairs were 
completed it was too late in the season to pro
ceed to Bathurst. In an action against tin- 
owner for breach of charter-party the jury 
found that the repairs could have been ma l - 
at Sidney. (MV. in time to enable the ship !<• 
go to Bathurst. Held, that the jury having 
pronounced on the questions of fact, and tin i 
verdict having been affirmed by the Supreme 
Court of New Brunswick (25 X. B. Hep. M1 
the Supreme Court of Canada would not inter
fere with the finding. Held. also, that under 
such finding taking the vessel to St. John was 
such an unnecessary deviation from the voj
as to entitle the charterer to recover. Cass'Is 
v. Hums, xiv.. 25(1.

3. Inland navigation—Negligence — Ayons 
of collision —Damages- Party in fault .1»- 
swering signals. | — The owners of the mg 
“ it.11." sued the owners of the steam pro- 
pel lor "St. M.,” for damages occasioned 
the tug being run down by the propeller in 
the Hiver Detroit. Held, reversing the .Mari 
time Court of Ontario, that as the evid.-mt1 
shewed the master of the tug to have mis
understood the signals of the propeller, ami 
to have directed his vessel on the wrong * <-nrse 
when the two were in proximity, the owiiet* 
of the propellor were not liable and the peti
tion in the Maritime Court should In dis
missed. Itobcrtson v. Wigle; The St. Mugnnt 
xvi., 720.

4. Xarrow channels—Navigation—Light*-- 
Collision—Negligent look-out—Vessel lying t” 
channel Anchor light — Damages.]—Si.it by 
owners of tug “ Minnie Morton ” for damage* 
by being run into by and getting foul with a
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raft in tow of tin* tug " John Owen.” The 
collision occurred on the evening of 1st Oct., 
1NS1. At the time of collision the “ Morton," 
which lmil been during that and the | “ng
day acting as a deck for divers, v re
engaged in the endeavour to float el.
then grounded in the Detroit Hiver, ed
on tin- north side of it. that is furtli lie
channel, w! the " Owen " towing of
logs passed own the river to the < »d.
and the la of the raft collided lie
“ Morton." and carried her down I er
where she sank, and could not after he 
found. Tlie Detroit Hiver is divided vo
channels liy Hois Blanc Island, and <t-
ward channel, on the Canadian side, is 'or 
towing rafts down stream. The politic »r- 
jed that the master and crew of the i "
in passing the point where the “ Mori as
lying, negligently steered the “Owen er 
to the. island than they should luv e; 
that the “Owen" on account of .III of
the raft was unable to exercise pr<; n
trol over it. and it. was carried by tin nt 
in a westerly direction against the " i,"
and that tin- slow rate of speed at v he
“Owen " proceeded in passing, either lie 
inability of the tug. or through the n ce
of the master and crew to proceed I in
conjunction with the neglect of the ' 
to pursue a proper course, direct I j ri-
buted to the disaster by permitting tli to
approach so near to the “ Morton," i th
an insufficient rate of speed to resist t in
of the current. The answer deni< li
cence; averred that the tug and her i re
navigated with all due skill; t he
" Owen." after having passed hit In
Crossing, kept as near to the easterl) of
said river as she could Is1 kept wit! y;
that she was proceeding with as much as
it was practicable to maintain; that t as
a strong north-easterly wind, and tha <•-
lion of the wind caused the end of th to
l>e thrown toward the upper end of ||: d,
andjf it came into collision with th ir-
tun." th,. same was not imputable to a It. 1
negligence or misconduct on the pat lie
tag. her olIn-ers ami crew. Defend n-
tended that there is a great deal of in
the river, most of which passes to the east
ward of the island referred hi: that many 
rafts in every year, and at all seasons, are 
towed down the river, and such rafts vary 
in size, some of them numbering, according to 
the evidence. MMIU.UOU feet: that these rafts 
necessarily reeiuire a great deal of room, in 
1:111 occupy while passing the Hois Blanc 
•'land, nearly all the space of the stream navi-
........nt this point; that the “ Morton,’’ being
s*» l.v mg in the channel, was at the time of the 
accident without any lookout or watch of any 
kind; that she had not any light, or if a light, 
that it was not of a sullicient size or bright
ness, nor in accordance with the statute re- 
•luireiiient in that behalf, and that the “ Mor
ton, lying in this navigable river, not in a 
harbour nor at a wharf or dock, ought to have 
'"'■'n manned so as to have easily moved out of 
tin- way of passing vessels or rafts, so as to 
be out of the position of danger to herself in 
«lie It site was lying and out of the course of 
vessels lawfully navigating the stream.—The 
jmbe of t||,. Maritime Court of Oniario pro
nounced in favour of petitioners, condemned 
the ' Owen ” for all damages sustained by the 
pet it loners in consequence of the collision and 
total loss of the “ Morton," and lixed the 
damages at 5|>2,tiUO. Held, that the finding 
should be aflirmed. (Jwvnno. .1., dissenting.

" v Odette; The ‘'Minnie Morton," Cuss. 
d«K 12 ed.) 510.

5. Iteseuc of vowel ntranded—Proceeding in 
rent—Salvage — Special contract — Action hg 
agent* of owner*—Partie*,']—In a proceeding 
in rein against appellant's tug “ Marion 
Teller " for services rendered by the tug “ F. 
A. Folger " in rescuing the former when 
stranded on the shore of Lake Brie, the peti- 
tion stated that the master of the "Marion 
Teller" engaged the tug " F. A. Folger" to 
proceed to the stranded vessel ami rescue her, 
which the master of the latter tug agreed to 
do, and after working at her for some time, the 
" Folger " got the “Teller" into deep water. 
Plaintiffs who had tin» management of the 
rescuing tug sued in their own names for sal
vage.—The claim was resisted on the ground 
that plaintiffs were not properly salvors and 
bail no right to bring the action, being neither 
owners of the tug " Folger" nor master nor 
mariners on board tin* tug. but simply agents 
for the owners under the following agreement :

" It is hereby agreed between John Brice, 
merchant, of Fort Stanley, of the lirst part, 
and Odette and Wherry, merchants, of Wind
sor. of the second part, as follows, viz.: "The 
party of the lirst part agrees to place his tug 
“ F. A. Folger" in charge of the parties of 
the second part, for them to manage for tin- 
season of INS* 1. or until the said party of the 
first part succeeds in selling her: and the said 
parties of the second part agree to manage the 
said tug " I1". A. Folger" and secure as much
work for her a* possible, and render monthly
statements and remittances, less a commission 
of 5 % on the gross earnings." It was fur
ther contended, that if plaintiffs had any claim 
another vessel that assisted was also interest
ed and should lie joined, and further, that the 
rescue was effected in such a manner as to 
disentitle the plaintiffs to recover,- The judge 
of the Court id" Vice-Admiralty fourni that 
there was a contract with the master of the 
“ F. A. Folger" to pay #10 an hour for the 
service and gave judgment for plaintitVs on 
that basis. In addition to the other objections 
the appellants claimed that th»» judgment was 
not given according to the principle governing 
salvage claims, but that the award should have 
divided the money among all the persons who 
assisted in the rescue. Held, reversing the 
judgment that the plaintiffs were not entitled 
to recover.—Per Hitchic, C.J. it is competent 
fur salvors instead of leaving the amount of 
remuneration to be determined, to agree for a 
specified sum. . . . The plaintiffs render
ed no services whatever. They were the mere 
agents of the owners for managing the tug, 
receiving a commision of 5 % on her gross 
earnings. The salvage services rendered were 
by the captain and crew, who, with the owner, 
are entitled to remuneration for salvage ser
vices, and the suit should have been instituted 
oil behalf of such owners, master and crew, 
and not by plaintiffs on their own behalf. . .
There was no contract between the master of 
the " Marion Teller " and the plaintiffs as 
would entitle them io the #1.110 adjudged to 
them.—Bit Henry. J. . . . 1 do not think 
it a subject of salvage. . . . Salvage is 
where a vessel driven on shore is saved. I lore 
the vessel was safe. There must be something 
saved, but here it was mere work and labour 
done and performed. . . . The contract
was not with the party who brings the suit, 
lie was merely the agent of the owners and 
was to get a commission for managing the tug.
. . . The plaintiff . . . was not the
party who performed the service, nor one 
having any interest in the salving tug. In re 
" Marion Teller;" Clark v. Odette, Cass. Dig. 
<2 ed.) 521.

^



JiW
V

tM
S

ai LA
» U

B
H

A
H

Ï

1323 SHIPPING. 1324

<i. Chartered ship — Perishable goods—Skip 1 
disabled bn excepted perils—Transshipment 
Obliya t inn to tra nssli ip— lie pa irs— Reasona ble 
time—Carrier—Ituilee. |- If a chartered ship 
be disabled by excepted perils from completing 
the voyage the owner does not necessarily lose 
the benefit of his contract, but may forward 
the goods by other means to the place of des
tination and earn the freight The option to 
transship must be exercised within a reason
able time, and if repairs are decided upon 
they must lie effected with reasonable despatch 
or otherwise the owner of the cargo becomes 
entitled to his goods. (Jaare. Is the ship
owner obliged to transship?—If the goods are 
such as would perish before repairs could Is- 
made the ship-owner should either transship, 
deliver them up or sell if the cargo owner does 
not object, and his duty is the same if a por
tion of the cargo, severable from the rest, is 
perishable.—And if in such a case the goods 
are sold without the consent of the owner the 
latter is entitled to recover from the ship
owner the amount they would have been worth 
to him if he had received them at the port of 
shipment or at their destination at the time 
of t he ^breach of duty. Owen v. Uuterbridge,

7. Maritime law—Collision — Rules of the 
road—Xarrow channel—Xavipation, rules of 
—R. S. C. v. VJ s. 2, arts. 15, Id, IS, lit, 
21, 22 and 22— " Crossing ” ships—“ Meet
ing” ships — '* Passing ” ships — IIreach of 
rules — Presumption of fault — Contributory 
negligence—Moiety of damages- 86 and 87 
I ict. (Imp.) v. 85, s. 17—Manœuvres in 
"agony of collision."J — If two vessels ap
proach each other in the position of “ pass
ing ” ships ( with a side light of one dead 
ahead of the other), where unless the course 
of one or both is changed they will go clear of 
each other, no statutory rule is imposed, but 
they are governed by the rules of good naviga
tion. If one of two "passing” ships acts 
consistently with good seamanship and the 
other persists, without good reason, in keeping 
on the wrong side of the channel ; in star
boarding the helm when it was seen that the 
helm of the other was hard to port and the 
vessels are rapidly approaching; and, after 
signalling that she was going to port, in turn
ing her bow to starboard, she is to blame for a 
collision which follows.—The non-observance 
of the statutory rule (art. 18), that steam
ships shall slacken speed, or stop, or reverse, if 
necessary, when approaching another ship, so 
as to involve a collision, is not to be consider
ed as a fact contributing to a collision, pro
vided the collision could have been avoided by 
the impinging vessel by reasonable care exert
ed up to the time of the collision.—Excusable 
manœuvres executed in “ agony of collision ” 
brought about by another vessel, although in 
contravention of statutory rules, cannot be 
imputed as contributory negligence on the 
part of the vessel collided with.—The rule 
that in narrow channels steamships shall, 
when safe and practicable, keep to the star
board (art. 21). does not override the general 
rule of navigation which would also apply to 
appropriate cases. The Lcvcrington (11 I*. 
1>. Ill ) followed. The "Cuba ” v. McMillan, 
xxvl., (161.

8. Maritime law—Affreightment—Carriers 
—Charter-party—privity of contract—Xcgli- 
gcncc—Stowage—Fray He goods— llill of lad
ing — Condition — Xotiee — Arts. 1674, 1675, 
1676 C. C. — Contract against liability for 
fault of servants—Arts. 2282 (8) ; 2290, 8)09,

2'il2, 2424• 2427 C. C.]—The chartering of a 
ship with its company for a particular xo.vage 
by a transportation company does not relieve 
the owners and master from liability upon 
contracts of affreightment during such voyage 
where the exclusive control and navigation of 
the ship are left with the master, mariners and 
other servants of the owners and the contract 
had been made with them only.—The shipper’s 
knowledge of the manner in which his goods 
are being stowed under a contract of affreight
ment does not alone excuse ship-owners from 
liability for damages caused through improper 
or insufficient stowage. A condition in a bill 
of lading, providing that the shin-owners shall 
not be liable for negligence on the part of the 
master or mariners, or their other servants 
or agents, is not contrary to public policy nor 
prohibited by law in the Province of Quebec. 
—Where a bill of lading provided that glass 
was carried only on condition that the ship and 
railway companies were not to be liable for any 
breakage that might occur, whether from negli
gence, rough handling or any other cause 
whatever, and that the owners were to be 
" exempt from the perils of the seas, and not 
answerable for damages and losses by colli
sions, stranding and all other accidents of 
navigation, even though the damage or loss 
from these may be attributable to some 
wrongful net. fault, neglect or error in judg
ment of the pilot, master, mariners or other 
servants of the ship-owners; nor for breakage 
or any other damage arising from the nature 
of the goods shipped,” such provisions applied 
only to loss or damage resulting from acts 
done during the carriage of the goods and did 
not cover damages caused by neglect or im
proper stowage prior to the commencement 
of the voyage. (Jlcngoil Steamship Co. v. 
1‘ilkington ; Olengoil Steamship Co. v. Fergu 
son. xxviii., 14<>.

11. Appeal - - Certiorari - - Merchants' Ship
ping Act, 1854—Distressed seaman—Recovery 
of expenses—" Owner for time bring ”—Proof 
of ownership and payment,|—An appeal lies i" 
the Supreme Court of Canada from the judg 
ment of a provincial court making absolute 
a rule nisi for a certiorari to bring up proceed 
ings before a e magistrate under The Met 
chants’ Shipping Act with a view to having the 
judgment thAeon quashed.— Section *J1”> of 
The Merchants* Shipping Act. 1864. tank- - 
the expenses of a seaman left in a foreign port 
and being relieved from distress under the .V ' 
a charge upon the ship and empowers the 
Hoard of Trade, in Her Majesty’s name, i<> 
sue for and recover the same from the master 
of the ship or "owner thereof for the time 
being.” Held, affirming the judgment of the 
Supreme Court of New Brunswick, that the 
latter words mean the owner at the time "i 

1 action brought. Held, further, that a cert in 
i cate of the Assistant Secretary of the Board 
' of Trade that such expenses were incurred uml 

paid is sufficient proof of payment under the 
Act though the above section does not pro'ide 
for a mode of proof by certificate.—Not with 
standing the provision in the Imperial I' ' 1- 
prêtât ion Act of 1881) that the repeal ol an 
Act shall not affect any suit, proceeding or 
remedy under the repealed Act, in proceeding 
under" The Merchants’ Shipping Act of 
proof of ownership may be made according t" 
the mode provided in, The Merchants’ Shipping 
Act. 1894. by which the former Act i< r«- 
pealed.—Under the Act of 1894 a copy of the 
registry of a ship registered in Liverpool, certi
fied by the Registrar-General of Snipping at 
London, is sufficient proof of ownership-

4
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Quœre, Win-re the Merchants' Shipping Act 
of 1X14 provides that every order of two jus
tices in an action for seaman’s wages shall he 
final, will certiorari lie to remove the proceed
ings into a superior court V The Queen v. 
8. 8. “ 'Troop ” Co., xxix„ 002.

111. Customs tin ties •— Duties on goods — 
Foreign-built shift* - Custom* Tariff A cl, 
181)7. ». -J.J A foreign-liuilt ship owned in 
Canada which has lieen given a certificate from 
a British consul abroad and comes into Can
ada for the purpose of being registered as a 
Canadian ship is liable to duly under s. 4 of 
the Customs Tariff Act, 1897 A taxing Act 
is not to be construed differently from any 
other statute, ’the Ring v. Alyoma Central 
Ify. t o., xxxii., 217.

|Allirmed on np|s-nl by the l'vivy Council, 
July, 1903 ; see Can. Uaz., vol. xll„ p. 4<Ht. |

11. Admiralty lair Collision Shiy at 
anchor—Anchor tight - Lookout Weight of 
evidence- Credibility- Findings of trial indy 

■ Xcgligvnce.\ — The 88. "Lake Ontario," 
while proceeding in charge of a pilot to her 
dock in Halifax Harbour, N.S., on a blustery 
night in January, 1900, came in collision with 
and sank appellant's coal barge "A.L. Taylor" 
lying at anchor north of George’s Island. The 
steamship had signalled by guns and whistles 
for a medical officer at the quarantine grounds 
before the collision and lu-r officers and crew 
testified that they were alert anxiously working 
the steamship through anchored vessels in the 
darkness and blustery weather, and came sud
denly upon the “ Taylor,” and that no lights 
were seen on her. The barge caretaker, who 
was not on deck at the time, swore that a pro
per anchor light was burning on the barge, his 
statement being corroborated by the captain 
of a schooner lying close by and by several 
boatmen and labourers on the wharves. The 
trial judge accepted the evidence of tin- defence 
as correct and found that the collision and 
loss were wholly attributable to negligence of 
tlw- “ Taylor” in failing to have an anchor 
light and to keep a sharp lookout, and dis
missed the action. On appeal the Supreme 
Court allirmed the decision at the trial (7 Ex. 
C. it. 108). Dominion Coal Vo, v. 88, *• Lain 
Ontario,” xxxii., 507.

12. Admiralty lair—Collision I ndue nyeed 
- Ship in default—Rule Hi—Xariyation dur
ing toy. |—The judgment appealed from 17 
Ex. 0. It. 390), decided that the “ Pawnee.” a 
steamship, was wholly to blame for colliding 
with the schooner " llolnml " in a thick fog 
near the entrance of St. John Harbour, N.B., 
in July, 1001, and awarded damages to 
the owner of the schooner. It held that 
on hearing fog signals sounded by the 
seh-miier, the steamship should have stop
ped her engines as far as possible and 
navigated with caution till danger of colli
sion was past, and that, having neglected these 
precautions, she was wholly to blame. On ap
peal the Supreme Court (Gironard. .1.. dis
sent in g I. affirmed the principle of the trial 
court decision, hut reduced the damages and 
allowed no vosts on the appeal.—88. 
" Tairnee " v. Roberts, xxxii., 509.

13. Assessment and taxe» in Halifax, X.8. 
l ief. c. 81. M*. .r,n. .147, Mil (.V. SA —

• cssrts sailing abroad.
See Assessment and Taxes, 7.

14. Maritinu Court of Ontario—Legislative 
jurisdiction— A a ligation and shipping.

See Constitutional Law, 15.

15. Agreement icitli ship's husband — Con
trol and management—Breach—Action.

Set ( ox Tit act, 194.

111. Ilurying anchor -Collision with anchor 
I - Mooring vessels- Custom of port Ordinary 
j caution- Rule of road — Contributory negli- 
y un On mages.

See NEGLIGENCE, 88.

17. Act mil total loss - Constructin' total 
loss- Accessit y of abandonment- Sale by 
muster.

Sec Insubanck, Maiune, 35.

18. Contract 11rem b Master and owner— 
Wrongful dismissal- - .Vo f ice- Measure of dam-

Sec New Trial, 17.

19. Charter party—Conditions Stranding
- Delay for repairs - Refusal of cargo — 
lircuch of contract— I hide nee.

See Contract, 3.

20. Voyage polity- Warranty "at and 
from Assignment as collateral Insurable 
interest—Abandonment Xoticc- Actual total 
loss—Constructive total loss Right of action.

Sir Insurance, Marine. 30.

21. Xeglignncc—Collision I chon- Joinder 
of defendants—Company— Limited liability— 
Merchant Shipping Amendment Act. ISH2 
( lmp. » — Xarigation of Canadian waters. Jl 
lief. c. 58, s. 12 (/>.)—Motion for judgment
— Findings of jury— Weight of evidence —

See Navigation, 2.

22. Trading voyage—Construction of policy 
—Insurable interest.

See Insurance. Marine. 31.

23. Mortgage in contemplation of insol
vency — Insolvent Act of 187.7. ». LU — 
Merchant Shipping Act, /Xl J I Imp. I—Con

flict of lairs.

24. Lieu for freight Storage charter 
party- Di livery- Tender Trover for cargo.

see Carriers, 23.

25. Xarigation - Departure from usual 
course- Delay in prosecuting voyage- Devin 
lion—Enhancement of risk.

See Insurance, Marine. 29.

211. Idranee*—Agreement to insure—Que
bec Fire Act— Prescription.

See Contract, 10.

27. Abandonment - Loss of voyage ('ou
st ructire total loss Repairs—Diligence—Sale 
by mortgagers.

See Insurance. Marine, 42.

28. Collision at sea—Xcgligcwcc—Defective 
steering gear—Question of fact—Interference 
with decision of local judge in Admiralty.

See Appeal. 220.
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29. Marine insurance — Constructive total 
loss- -Solive of abandonment—Sale of vessel 
by master—A eeessity for sale.

See Insurance, Marine, 44.
30. Foreign fishing vessels — " Fishing ’’ — 

Convention of J818—Three mile limit- -i'J Ceo. 
III. c. 38 (Imp.)—It. As'. C. c. UJi und v. 95.

See FlSlIElUES, 4.
31. Hire of tug — Conditions — Repairs 

Negligence—Compensation.
Sec Lease, 10.

32. Lease—Negligence—Wire of tug—Condi
tions - Repairs — Compensation - - Presump
tion of fault—Evidence—Measure of dumuges.

See Nkuligence, 143.
33. Fire insurance on ship " while running ” 

—Conditions in policy—I mint ion from statu
tory conditions.

See INSURANCE. FlItE, 30.
34. Hill of lading—Ship's agent- Mandate 

—Custom of port—Delivery—Carriers.
See Trade Custom, 1.

35. Carriage of goods - Hill of lading — 
Limitation of time for suit - Damages from 
unseaicorthincss—Construction of contract.

See Carriers, 13.
30. Admiralty lair — Navigation Narrow 

channels—“ White Law.” r. 2} Right of way 
—Meeting ships— ('ollision.

See Navigation, 1.

SIGNIFICATION.
1. Of transfer—Condition precedent to right 

of action — Partnership transaction in real 
estate — Act of Résiliation, effect of.]-—The 
signification of a transfer or sale of a debt or 
right of action is a condition precedent to the 
right of action of the transferee or purchaser 
against the debtor, and the necessity of such 
signification is not removed by proof of know
ledge by the debtor of the transfer or sale.— 
The want of such signification is put in issue 
by défi use au fonds en fait (general issue.) — 
M. and 13. entered into a speculation together in 
the purchase of real estate the title to which 
was taken in the name of 13. and the first insinl 
ment of purchase money was obtained from a 
brother of M„ to whom 13. gave an obligation 
therefor and transferred to II. a half interest 
in the property. As each subsequent instal
ment ot purchase money fell due a suit was 
taken by the vendor against 13. and the judg
ments in such suits as well as the obligation 
for the first instalment was transferred to M-, 
but without any signification in either case. 
Subsequently by a formal act of résiliation 13. 
and M. annulled the transfer of the half in
terest in the property made by 13. to M., 
and formally relieved M. of all further obliga
tion ns proprietor par indivis for further ad
vances toward the balance due the vendor 
and threw the burden of providing it entirely 
upon 13. Held, affirming the judgment of the 
Court of Queen's I tench for Lower Canada 
(appeal side), that the act of résiliation and 
the reconveyance of the titles which it effected 
into the name of 13. was a virtual abandonment 
on the part of M. of all previous investments 
made by him in the property or in the claims 
of others against that property of which he 
may have taken transfers. Murphy v. Bury, 
xxiv., 008.

2. Assignment of lights under policy of in
surance—Art. ld'.l C. C — Right of action.

See Insurance, Fire, 33.
And see Service of Process.

SLANDER.
1. Evidence — Privileged communication — 

Public officer Onus of proof.J—In an action 
of slander against a public officer iu respect of 
Hie communication of bis decision on .the case 
of a subordinate whom lie accused of criminal 
acts, the onus is upon the plaintiff to shew 
that the slanderous statement was actuated by 
motives of personal spite and ill-will in order 
to sustain a verdict for malicious slander. 
(See 3 Vugs. 070; IS X. 13. Hep. 0; 19 N. 13. 
Hep. 223. ) Deice v. \\ aterbury, vi„ 143.

2. Special und exemplary damages -Assess 
ment by triul judge—Discretion us to amourl

/iiterferenee on appeal.J—If the amount of 
damages awarded at the trial is not such as 
to shock tlie sense of justice und shew error 
or partiality in the discretion exercised by the 
judge under the circumstances of the case, an 
appellate court ought nut to interfere with 
such discretion in determining the amount of 
damages. Levi v. Reed, vi., 482.

3. Libel—Privileged statements—Public in
ti rest— Charging corruption against political 
candidate—Justification - Challenging suit 
Costs. J—The defendant had caused a defam
atory statement to be printed in u newspaper, 
and on a separate lly-sheet, and circulated 
through the constituency, during a parliament 
ary election, with a printed challenge to the 
plaintiff and others implicated in the charges 
made to justify their innocence by taking an 
action for damages in case they were not 
guilty, and offering at the same lime to make 
a deposit to cover the costs of suit. -The Su 
preme Court of Canada, in affirming the judg
ment of the Court of Queen's Bench for Lower 
Canada (which had reversed the judginvm ul 
the Superior Court in favour of the plaintiff, 
and dismissed the action with costs), refused 
to allow costs under the circumstances. Strong. 
C.J., dissented, living of opinion that the Su
perior Court judgment for .flot» damages wall 
costs as of an action fur that amount should 
he restored, (luutliier v. Jeanuolte, xxviii..
690.

SOLATIUM.
1. Assessment of damages—Material toss- 

injured feelings—Misdirection as to solatium 
—New trial—Art. lOôti C. ('.]—lit an mtiou 
by relatives under art. 1050 C. C., damage by 
way of solatium cannot be recovered. .Indû
ment appealed from ( M. L. H. 2 Q. B. 2." > re
versed and new trial ordered. Canadian Pacific 
II. IV. Co. v. Robinson, xiv., 105,

For decision on new trial, wc 19 Cun. S. C 
K. 292 : M. L H. <i Q. 13. 118; and r.w.r-al, 
on further appeal, on question of prescription 
11892) A. C. 481. See Limitations "F 
Actions, 21.

2. Award in lieu of solatium—Substantial 
damages — Appropriale relief—Cross-ay/ical-l 
—A respondent whose verdict must lie set 
aside on the ground that it was awarded by 
way of solatium cannot he given sulHantiaj 
damages where he has failed to give notice of 
his intention to ask appropriate relief by way 
of cross-appeal. City of Montreal v. l.abeIlf-

i xiv., 741.
And ace Damages, 3.
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SOLICITOR.

1. Solicitor—Proceedinga in nuit—Authority 
to bind client.]—A promise of indemnity to the 
sheriff by m attorney is binding on his client 
where the attorney had the conduct of the suit 
in the course of which such promise was made 
and the subsequent acts of the client shewed 
that lie had adopted the attorney's proceedings. 
Judgment upitouled from t2.Ï X. It, Hep. 1001 
affirmed. M ittrln mi v. .S/iirreff. xiv., 735.

2. Practicing without certificate — Allowing 
name to appear as a member of firm -Estoppel 
- It. S. I). (Hi771 c. 1)0.]- M.. a solicitor, 
who had not taken out the certificate entitling 
him to practice in the Ontario courts, al
lowed his name to appear in newspaper ad
vert isenn nts and on professional cards and let
ter-heads as u mendier of a lirai in active 
practice ; he was not. in fact, a member of the 
firm, receiving none of ii~ profits and paying 
none of its expenses, and the firm name did 
not appear as solicitors of record in any of 
the proceedings in their professional business. 
The law society took proceedings against M. to 
recover penalties imposed on solicitors practis
ing without certificate, in which it was shewn 
that the name of the firm was indorsed on 
papers tiled in suits carried on by the firm. 
Held, reversing the judgment appealed from 
115 Ont. App. H. 150I. that M. did not 
" practice ns a solicitor " within the meaning 
of the Act imposing the penalties, and he was 
not estopped, by permitting hie name to appear 
as a member of a lirai of practising solicitors, 
from shewing that he was not such a member 
in fact. McDougall v. Law Society of Upper 
I'nnudu, xviii., 203.

Negligence failure to register judgment 
- -Retainer.]—A solicitor is liable in damages 
to his client for neglecting to obey instructions 
to register a judgment and thereby precluding 
the client from recovering the amount of his 
judgment debt.—Per Strong, .1. A retainer t-> 
prosecute an action does not terminate when 
ilie judgment is obtained but makes it the 
duty of the attorney or solicitor without fur
ther instructions to proceed after judgment 
and endeavour to obtain the fruits of the re
covery including the making it by registration 
u charge on the lands of the judgment debtor. 
Uett v. Pun Puna xviii.. 2Sf0.

4. Hill of cost*—Reference to taxing master 
-Matter of procedure — .Ippcal — Jurisdie- 
lion.J—The executors of an estate took pro
ceedings to obtain an account from the soli
citor; the latter produced his account for costs 

disbursements, which were referred to a 
taxing officer to be taxed and to have an 
account taken of all moneys received by the 
solicitor for the estate. In proceeding under 
this order the officer took evidence of an al
leged agreement for settlement of ihe solicitor’s 
hiii and reported a balance due from the soli
citor who was ordered to pay the costs of the 
application. ID Id. affirming the Court of Ap
peal for Ontario, that the officer not only had 
authority, but was obliged, to proceed and re
port as he did and his report should be 
affirmed.--It is doubtful if a matter of this 
kind, which relates wholly to the practice and 
procedure of the High Court of Justice for On- 
taru., and of an officer of that court in con
struing its rules and executing an order of re
ference made to him, is a proper subject of 
appeal to the Supreme Court. (J'Donohoe v. 
Beatty, xlx., 350.

5. Appeal—Jurisdiction - Disavowal—Pre
scription—Appearance by attorm y Sc.i nee of 
summons- » . S. L. » . e. SJ, s. )).]- In an 
action, in 3SOU, for it><*SOO and interest at YMfa 
per cent, againat two brothers J. s. I ». and \V. 
1>. on a promissory note signed by them, one 
copy of the summons was served at the domi
cile of J. S. 1»., at Three Hivers, \V. 1». then 
residing in New York. Un return of the writ, 
respondent tiled an up|ieurunce as attorney 
for both defendants, and proceedings were sus
pended until 1874, when judgment wan taken 
and in December, lh.su. upon (lie issue of an 
execution, the appellant, having failed in an 
opposition to judgment, lie tiled a petition in 
ili>axm..il of iespuiidem a> attorney of record. 
The disavowed attorney pleaded, inter alia, ail 
thorization by a letter signed by J.S.D., suyh g : 
"He so good ns to tile an appearance iii the 
case to which the inclosed lias reference, 
and also prescription, ratification and insuffi
ciency of the allegations of the petition of dis- 
avuwal. The petition was dismissed.—Un ap
peal. respondent moved to quash oil the ground 
that the matter in controversy did not amount 
to ÿU.ttUO. ID lit. that as the judgment ob
tained in March, 1ST 1. on the upiienraiiee tiled 
by re>|tondent, exceeded g'J.UUI), the judgment 
on the petition was appealable. Ileld, also, 
that where a petition in disavowal has I icon 
served on all parties to the suit and is only 
contested by the attorney, whose authority to 
act is denied, the latter cannot, oil an appeal, 
complain that all persons interested in the re
sult are not parties to the appeal. Dawson v. 
Dumont, xx., 7UD.

ti. A et ion by firm /or vasts—Set off Mu- 
tuul debts—Special sir rices—Retainer.]—In 
an action by a linn of attorneys for costs, 
defendants cannot set off a sum paid by one 
of them to one of the attorneys for special 
services to be rendered by him, there being no 
mutuality ami the payment not being for the 
general services covered by the retainer to 
the linn. Held, per Taschereau, .1. A decision 
of the Court of Appeal affirming the judgment 
of the Divisional Court which affirmed the 
report of the taxing officer, on a reference, 
refusing to allow such set-off, is not a final 
judgment from which appeal will lie to the 
Supreme Court of Canada. McDougall v. 
Cameron; Hick ford v. Cameron, xxi., 370.

7. Costs—Supreme und Exchequer Courts of 
Canada—Solicitor and client—Quantum mer
uit—Parol evidence—Alt. 3507 II. S. O.)— 
In proceedings before the Supreme and Ex
chequer Courts, there being no tariff as be
tween attorney and client, an attorney has the 
right to establish the quantum meruit of his 
services by oral evidence in an action for his 
costs. Paradis v. Bossé, xxi., 410.

8. Negligence—Omission in mortgage—Ne
glect to register—l.aclics by client—Evidence 
—Findings of trial judge, j— C.. a mem her of 
the defendant’s firm of solicitors, was employ
ed to prepare a mortgage for \V.. who gave 
instructions, partly verbal and partly written. 
Nearly six years after W. brought an action 
against the firm for neglecting to register the 
mortgage, and shortly before the trial asked 
to be allowed to add to his statement of claim 
an allegation of neglect to include a certain 
property in the mortgage, which he claimed 
had been included in the instructions. There 
was conflicting evidence as to the instructions, 
and judgment given for defendants was sus
tained by the Divisional Court and by the 
Court of Appeal. Held, affirming the judg-
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ment appealed from, that as plaintiff had de- . 
laycd so long in prosecuting his claim, and 
the trial judge had decided against him on the 
evidence, ihis court would not interfere with 
that judgment atlirmed by two courts. Appeal 
dismissed with costs. Ulnlc v. ( unie (22 C. 
L. J. 171 ; Cass. Dig. 12 ed. ) Ml.

!l. Lien for conta—Pu ml in court—Priority 
of payment Set-off—Jurisdiction of min 1er 
(Jaunit directions. | In n suit for construc
tion of a will and administration of testator's 
estate, where the land of the «-state had been 
sold and the proceeds paid into court. .1, ,1. 1$.. 
a beneficiary under the will and entitled to a 
share in said fund, was ordered personally to 
pay certain costs to other beneficiaries, field, 
reversing the decision of the Court of Appeal, 
that the solicitor of .1. .1. 15. had a lien on 
the fund in court for his costs as between soli
citor and client in priority to tin- parties who 
had been allowed costs against J. J. 1». person
ally. Held, also, that the referee before whom 
the administration proceedings were [lending 
had no authority to make an order depriving 
the solicitor of his lien, not having been so 
directed by the administration order and there 
being no general order permitting such an in 
terference with the solicitor’s primâ facie ^ 
right to the fund, licit v. Wright, xxiv., (550.

10. Solicitor and client—A eyligenec or mis
conduct—Breach of duty—Advising according 
to established jurisprudence—Territories Real 
Pro pert ft . I ct—Un registered tra infers—( 'h a rg- 
ing lands—Levy under execution—Indemnity 
to sheriff Tort — Pleading—Interpleader— 
Counterclaim—Signed bill of costs. | — In a 
suit against the sheriff and an execution credi
tor, in respect of alleged irregular levy under 
a writ of execution. I lie sheriff is not obliged 
to interplead, but may be properly joined in 
a dciëice witli the execution creditor. A soli
citor advising his client according to the es
tablish! d jurisprudence of the court in which 
...........lings are taken is not guilty of action
able negligence although the decision upon 
which In- relied in giving the advice may be 
subsequently overruled. Neither a solicitor nor 
a sheriff is a tort feasor, as against a transferee, 
whose transfer is unregistered, by registering in 
the discharge of their respective duties a writ 
of execution on a judgment against lands of the 
judgment debtor. The delivery of an execution 
with a requisition to the sheriff to charge and 
levy upon lands apparently belonging to the 
execution debtor, does not give rise to any 
implied or express obligation on the part of 
the solicitor of record to indemnify the sheriff 
against loss or damage in consequence of ir
regular levy, under the execution.—In an ac
tion by the sheriff against a solicitor for office 
fees and charges, tin- solicitor cannot counter
claim for overcharges in former bills paid to 
the sheriff by him in respect of matters in 
which the solicitor may have acted for the 
parties interested because any such over
charges, if recoverable from the sheriff, do not 
belong to the solicitor lint to the clients for 
whom he acted, but. in such an action, the 
solicitor may set up by way of counterclaim 
his costs in a suit in which he had appeared 
for the sheriff notwithstanding his omission 
to render a signed bill of the costs prior to the 
filing of the counterclaim. Taylor v. Robert
son, xxxi., (515.

meruit. |- The judgment appealed from (7 Ex. 
(J. 11. 3511 held that a solicitor appointed 
under It. 8. C. c. 115, as commissioner to 
make inquiry and report on conduct in office 
of an officer or servant of the Crown, could 
not recover for his services as such commis- 
sioner, there being no provision for such pay
ment; that such service was not rendered in 
virtue of any contract, but merely by virtue 
of appointment under the statute, and that 
sui-h appointment partakes more of the char
acter of a public office than of a mere em
ployment under a contract express or implied. 
TIm* Supreme Court affirmed the judgment 
appealed from, Strong, C..I., and Girouard. 
.1.. dissenting. Tucker v. The King, xxxii.,

12. Agent d'affairs contentieuses — Specu
lation in litigious cuses — Audaces futuna 
jurat.]—Remarks by Taschereau, .1.—Specu
lations are never viewed with favour by any 
court of justice. Rousseau v. Iturlund, xxxii.,

13. Constructive contempt — Discretion of 
court—Pinal judgment- R. S. C. c. 1J5, ss. 
J.'t (a),dti (J i and L7—Fine.

See Appeal, 132.

14. Retainer — Findings of fact—Interfer
ence on uppeal.

See Appeal, 211.

15. 'Taxation of costs—Action against school 
trustees—Locus standi of ratepayer.

Sec Appeal, 171).

1(5. Piling ease—pactum—Irrelevant matt"
■—( ’ensure— ( 'osts.
See Practice of Supreme Court, 15. 10, 2 s.

17. Costs—Solicitor and client Taxation /» 
Supreme Court considered inadvisable.

Sec Costs, 44.

18. Insolvency—Praudulent preferences 
Chattel mortgage—Advances of money—Soli
citor’s knowledge of circumstances.

Sec Debtor and Creditor, 28.

IP. Criminal laic—Procedure at trial—Can
ada Evidence Act. lHitd—Husband and wife 
as competent witnesses—"Communication*" 
Privilege—Construction of statute — D ini
tions given by legal adviser.

See Criminal" Law, 25.

And see Par.

SPECIAL CASE.

Matter submitted by consent—Order 
further proofs. |- An order for taking fur 
evidence cannot be made, without consent 
a special case where the parties have aui 
that the case should lie submitted upon 
trial judge’s notes. Smyth v. McDougall, 
114.

SPECIFIC PERFORMANCE.

11. Crown — Contract — Right of action— 1. Evidence—Statute of Frauds—Contract
Public officer—Solicitor and client—R. S. C. relating to land—Part performance.]- K...» 
ce. Il], 115—Inquiry as to public matters— | resident of Itritish Columbia, wrote to his sis- 
Remuneration of commissioner — Quantum 1 ter, in England, that he would like one or
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her ehildmi to mine out to him. mid in n 
second letter lie said. “ I want to pet some 
relation here for xvliat property I have, in 
rase of sudden death, would Is» eat up by 
outsiders, and my relations would pet noth
ing.'' On hearing these letters T.. a son of 
R’h sister and a coal miner in England, came 
to British Columbia and lived with It. for 
six years. All that time lie worked on It.'s 
farm and received a share of the profits. 
After that he went to work in a coal mine 
in Idaho. While there In» received a letter 
from It. containing the following: "l want 
you to come at once as I am very had. I 
really do not know if 1 shall get over it or 
not and you had Is'tter hurry up and come 
to me at once, for 1 want you, and I dare say 
you will guess the reason why. If anything 
should happen to me you are the person who 
should he here.” On receipt of this letter. 
T. Immediately started for the farm, hut It. 
had died and was buried licfore he reached it. 
After his return lie received the following 
telegram which had not reached him before lie 
left for home: “Come at once if you wish 
to see me alive, property is yours. Answer 
immediately. (Sgd. I It." I'nder these cir
cumstances. T. claimed the farm and stock 
of It. and brought suit for specific perform
ance of an alleged agreement hy It. that the 
same should belong to him at It 's death. 
Ih hi. ntlirming the judgment appealed from, 
that as there was no agreement in writing 
for the transfer of the property to T., and 
the facts shewn were not sufficient to con
stitute a part performance of such agreement, 
the fourth section of the Statute of Frauds 
was not complied with, and no performance 
of llie contrai t could he decreed. Turner v. 
/'r< roat, xvii., 283.

2. Contract—Deed of land—Security for 
loan—l Inil inclosed trust — Carol evidence— 
Statute of Frauds.]—Lands of M. were ad
vertised tor sale under powers and his wife 
arranged with the mortgagee to redeem it 
by making a cash navment and giving another 
mortgage for the balance. To enable her to 
l'iiy ilu» cash It. agreed to lend her the neces
sary amount for a year, taking an absolute 
il'-i.| of the property as security and holding 
it in trust for that lime. A contract was 
'Irawn up hy the mortgagee's solicitor for a 
purchase by It. of the property at the price 
agreed upon, which It. signed, and he told the 
s"li' "or that lie would advise him hy tele
phone whether the deed would be taken in his 
ow'i "ame or in his daughter's. Next day a 
telephone message from It.'s house instructed 
the solicitor to make the deed in the name of 
It.'s daughter, which was done, the deed was 
executed hy M. and his wife and the nrrnnge- 
mem with the mortgagee carried out. Subse
quently It.’s daughter claimed that she had 
purchased absolutely for her own benefit, and 
an action was brought hy M.'s wife against 
her and It. to have the daughter declared a 
truste.» subject to re-payment of the loan from 
I'», nml for specific performance of the agree
ment. Plaintiff charged collusion and con
trary hy defendants to deprive lier of the 
property and, in addition to denying that 
chargi-. defendants pleaded the Statute of 
rrauil-. Held, ntlirming tho judgment nppeal- 

i *1 from ( m Ont. App. It. 1102». Strong. J., dis- 
sl>ntnig. that the evidence proved that It.'s 
«laughter was aware of the agreement made 

I with It. and. the deed having been executed in 
I Pursuance of such agreement, she must he held 
I to hnvi- taken the property in trust as It. 
I would have done if the deed had been taken in

I his name, and the Statute of Frauds did not 
prevent parol evidence being given of the 

1 agreement with the plaintiff. Cm ton x. l/c 
Millun, xx., 404.

3. Agreement to provide hy trill - Sereins 
rcndi red- Ifeinunerotion—i,tuant urn meruit. \ 
—S., a girl of II, lived with her grandfather, 
who promised lier that if she would remain 
with him until he died, or until she was mar
ried. he would provide for her hy Ins will 
as amply as for his daughters. She lived with 
him until she was 2Ô when she married. 
The grandfather died shortly after, leaving her 
hy his will a milch smaller sum than his 
daughters received, and she brought action 
against the executors for specific performance 
of the agreement to provide for her as amply 
as for the daughters, or. in the nlternntive. 
for payment for her services during the 11 
years. While living with her grandfather. 
»s. had performed such services ns tending 
cattle, doing field work, managing a reaping 
machine, and breaking in nml driving wild 
and ungovernable horses. Held, revendue the 
Court of Appeal for Ontario, that the alleged 
agreement to provide for s. by will was 
not one of which the court could decree speci
fic performance, lint i lia t S. was entitled to 
remuneration for her services and JM.UUO was 
not too much to allow her. Mchuynn v.

t. Cuutraei for exchange of lands—Time 
for completion -Extension—Waiver—Heads - 
#io/i- A olice Conduct of party seek in y re
lief.] The exercise of jurisdiction to order 
specific performance of a contract is a matter 
of judicial discretion, to he governed, as far 
as possible, hy fixed rules and principles, but 
more elastic t lia n in tin- administration of 
oilier judicial remedies. In the exercise of 
the remedy much regard is shewn to the con
duct of the person seeking relief.— II. and It. 
agreed to exchange land: the agreement, in 
the form of a letter hy II. proposing terms 
which 1». accepted, provided Unit tin» matter 
was to Ik* closed in ten «lays if possible. It. 
at the time hail no title to the property lie 
was to transfer, hut was negotiating for it. 
Nearly four months after «laie of agreement 
the matter was still unsettled, ami a letter 
was written hy II. to 11. s solicitor notifying 
him that unless something was done hy the next 
morning the agreement would be null and void. 
—l’rior to this there had been interviews be
tween the parties and their solicitors, in 
which it was pointed out to It. that there 
were difficulties in the way of his getting a 
title to llie html lu» proposed to transfer; that 
there was no registry of the contrail which 
formed tin» title to Ik» conveyed to him. and 
that the elands were subject to an annuity. 
|{. took no active sl«»ps to get the difficulties 
removed until after the last letter, when lie 
brought action against the proposed vendor 
nml obtained a decree declaring his title good, 
lie then sued II. for specific performance of 
the contract for exchange. Held, reversing 
the judgment appealed from < lit Out. App. 
It. 1341 and restoring the trial court judgment 
dismissing the action. Taschereau. .1.. «lis 
seating, that It. not having title when the 
agreement was made. II. could rescind the 
contract without giving reasonable notice of 
his intention, as lie would he hound to do if 
the title were merely imperfect: that the let
ter to the solicitor was sufficient to put an 
end to the bargain; and that, even if there 
had lieen no rescission, the conduct of It. in 

i relation to the completion of the contract was
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such as lo disentitle him to relief by way of 
specific performance, //eh/, also, affirming in 
this respect the judgment appealed from, that 
lime was originally of the essence of the cou- 
tract, Util there was a waiver by 11. of a com
pliance with the provision us to time by enter
ing into negotiations as to the title after its 
expiration. Hair in v. Robinson, xxi., .‘>00.

5. Agreement to convey land—Defect of 
title—Will — Devise of lee with restriction 
against selling — Special legislation—Vom- 
pliancc with provisions of.I—The appeal was 
from a decision of the Court of Appeal for 
Ontario, allirming the judgment of the Queen’s 
Bench Division in favour of the plaintiff. 
Laud was devised to Xorthcotc with a provi
sion in i lie will that lie should not sell or 
mortgage il during his life, but might devise it 
to his children. Xorthcotc agreed in writing 
lo sell the land to Vigeon, who was not satis
fied as to Xorthcote's power to give a good 
litle, and the latter petitioned under the 
Vendors and Purchasers Act for a declaration 
of the court thereon. The court held that the 
will gave X'orlhcote the land in fee with a 
valid restriction against selling or mortgag
ing. I In re A ortheote, ISO. It. 107. J Xorth- 
cote I lieu asked Vigeon to wait until lie could 
apply lor special legislation to enable liiui to 
sell, lo which Vigeon agreed, and thenceforth 
paid interest on the proposed purchase money. I 
X'orlhcote applied for a special Act which was 
passed giving him power, notwithstanding the 
restriction in the will, lo sell the land and 
directing that the purchase money should be 
paid to a trust company. Prior to the pass
ing of this Act X'orlhcote, in order to obtain 
a loan on the land, had leased it to a third 
party, and the lease was mortgaged, and 
X'orlhcote afterwards assigned his reversion 
of flic land. -In an action by Vigeon for 
specific performance of the contract with her, 
defendant claimed that the contract was at 
an end when the judgment on the petition 
was given, and that if performance were de
creed the amount due on the mortgage should 
be paid to him and only the balance to the 
trust company.—The Supreme Court held, 
a dinning the decision of the Court of Appeal, 
that it was not open to Xorthcotc to attack 
the decision of the Chancellor on the petition 
under the Vendors and Purchasers Act; that 
if it were, and that decision should be over
ruled, Vigeon would be all the more entitled , 
to specific performance ; that the evidence 
shewed the lease granted by Xorthcotc to 
have been merely colourable and an attempt 
to raise money on the land by indirect means ; 
and that the decree should go for specific 
performance the whole purchase money to be 
paid in to a trust company. Sortheotc v. 1 
Vigeon, xxii., 740.

0. Vendor and purchaser—Laches—II aio- 
cr.J—The purchaser under contract for sale 
of land is not entitled to a decree for specific 
performance by the vendor unless he has been 
prompt in the performance of the obligations 
devolving upon him and always ready to 
carry out the contract on his part within a 
reasonable time even though time was not of 
its essence; nor when he has declared his in
ability lo perform his share of the contract. 
—The purchaser waives any objection to the 
title of the vendor if he takes possession of 
the pro|K*rty and exercises acts of ownership 
by making repairs and improvements. Wal- 
luec v. Hesslein, xxix., 171.

7. Sale of land—Agreement for sale—Mu
tual mistake — Reservation of minerals.] — :

The E. & X. lty. Co. executed un agreement 
to sell certain lands to 11., who entered into 
possession, made improvements, and paid the 
purchase money, whereupon a deed was de
livered to him which he refused to accept as 
it reserved the minerals on the land while the 
agreement was lor an unconditional sale. In 
an action by 11. for specific performance of the 
agreement the company contended that in its 
conveyances the word " land ” was always 
used as meaning laud minus the minerals. 
Held, reversing the judgment of the Supreme 
Court of British Columbia (15 B. C. Hep. 
2281, Taschereau. .1,. dissenting, that the con 
tract lor sale being expressed in unambiguous 
language, and II. haling had no notice of any 
reservations, it could not be rescinded on tie 
ground of mistake and he was entitled to a 
decree for specific performance. Hobbs \. 
Esquintait and .\anaimo Ry. Co., xxix., 4.00

l Leave was granted for an appeal to the 
Privy Council and. subsequently, on a com 
promise between the parties, the appeal wa 
dismissed for want of prosecution, tSee Cun. 
(iaz. vol. xxxiii., p. 15113.) J

8. Contract- Delivery- Measure of dam 
ages—Reasonable time—Trade custom.

See Contract, 342.

D. Agreement respecting boundary line 
Valuable consideration—Construction of </< < •!

Equitable relief- Statute of Frauds.
Sec Boundary, 1.

10. Executed and executory contracts 
Consolidation with suit on mortgage— Crane 
of decree for execution and redemption nr 
foreclosure.

See I’atknt of Invention, 4.

11. Railway aid — ltonus by law — Trior 
agreement Ter formante o / conditions I-. 
lion for damages.

Sec Railways, 89.

12. Lease—Renewal—Option of lessor Si 
cond term—Expiration of term.

See Landlord and Tenant, 25.

J.'{. Mortgaged lands- Sale of equity — 
Agreement in writing—Statute of Frauds.

See Sale, 05.
14. Action—Release — Aciv account out 

standing liability — Curator — Ailmini-tui
tion — Release — Parties to suit — l*ureha*t 
of trust estate.

See Account, 4.
15. Purchase of land—Agreement to n*siti» 

mortgage as part payment Second mortyagi
A < gotiable instrument.

Sec Contract, 244.

1(5. Contract for purchase of land \<jrvc- 
ment to pay interest—Delay—Default <■/ mi*

Sec Vendor and Purchaser. 30.
17. Agreement for services—Rémunération 

—Relationship of parties.
See Contract, 152.

18. Vendor and purchaser—Sale of bn 
Wuivcr of objections — Lapse of tine A\ul- 
construction of—Executory devise over—Di- 
feasible title—Rescission of contract.

Sec Vendor and Purchaser, 32.
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19. I endor und purchaser— Principal and 

agent—Hale of lands—Authority to agent— 
Price of sale—Resulting trust—Conveyance 
to agent.

See Principal and Auent, 9.

And see Contract, 227-252.

SPEEDY TRIALS ACT.

Legislative jurisdiction — Utguluting criw 
inal procedure—Provincial courts--It. A. .1. 
Act. IStil, s. !)J, s.-s. l'i—References under 
■i't d J.i I iet. v. iô (/>.) |—The power given 
io tIn* provincial governments by the It. X. 
A. Act, 1807, s. 92. s.-s. 14, to legislate re 
garding the constitution, maintenance and or
ganization of provincial courts includes the 
power to define the jurisdiction of such courts 
territorially as well as in other respects and 
also to define the jurisdiction of the judges 
who «constitute such courts.—V. S. B. ('. c. 
25, s. 14, enacts that “ any County Court 
Judge appointed under this Act may act as 
County Court Judge in any other district upon 
the death, illness, or unavoidable absence of. 
or at the request of the judge of that district, 
and while so acting the said first mentioned 
judge shall possess all the powers and author
ities of a County Court Judge in the said dis
trict ; provided, however, the said judge so 
acting out of his district shall immediately 
thereafter report in writing to the Provincial 
Secretary the fact of his so doing and the 
cause thereof," and by 59 Viet. c. 8, s. 9 (It. 
C.i, it is enacted that “ until a County Court 
Judge of Kootenay is appointed, the judge of 
the County Court of Vale shall act as and 
perform the duties ol' the County Court Judge 
of Kootenay, and shall, while so acting, whe
ther sitting in the County Court District of 
Kootenay or not, have, in respect of all ac 
lions, suits, matters, or proceedings being car 
vied on in the County Court of Kootenay, all 
the powers and authorities that the judge of 
tin County Court of Kootenay, if appoint
ed and acting in the said district, would have 
possessed in respect of such actions, suits, 
matters, and proceedings; and for the purpose 
of this Act, but not further, or otherwise, tie* 
sevrai districts as defined by ss. 5 & 7 of the 
County Courts Act, over which the County 
Court of Yale and the Countv Court of Koot- 
eii iv. respectively, have jurisdiction shall be 
united.Held, that these statutes were intra 
vires of the Legislature of British Columbia 
under said section of the B. X. A. Act, 1897.

By the Dominion statute, 51 Viet. c. 47. 
"The Speedy Trials Act." jurisdiction is given 
i" " any judge of the County Court,” to try 
"Tinin criminal offences.—Held, that the ex- 
!*i'--ion, " any judge of the County Court." 
in Mirh Act means any judge having by force 
"l the provincial law regulating the const i- 
,n'i"ii and organization of County Courts, 
jurisdiction in the particular locality in which 

"my hold a “ speedy trial." The statute 
""iih! not authorize a County Court Judge 
tii hold a " speedy trial ” beyond the limits 
"i Ins territorial jurisdiction without author- 
l,v from the Provincial Legislature to do so.

11"' Speedy Trials Act ” is not a statute 
conferring jurisdiction, but is an exercise 
"t. the power of Parliament to regulate 
erimiijj|| procedure.—Per Taschereau, J. It 

doubtful if Parliament had power to pass 
those sections of 54 & 55 Viet. c. 25. which

empower the liovernor-Ueneral-in-Council to 
refer certain matters to the Supreme Court of 
Canada for an opinion. Re County Court 
Judges (U. C.), xxi„ 449.

STAMPS.

1. Lnstamped noli Larceny— I aluuhle si 
curity— dd <1 JJ 1 ici. c. dl (/>.).

Sec Criminal Law, 1.

2. Indirect tax - billies payable to tin 
Crown - - Legislative jurisdiction — H. A . .1. 
Act. mu7, ss. a:,, mt, m. jm.'uii- ,.i ,t y, 
I iet. V. !), s. il I (Jue, ),

■Stf CONSTITUTIONAL LAW, 51.

.". lnstamped bill ‘'Knowledge" 
Double ^stamping- Pleading— \d I iet. e. l'i,

See Bills and Notes, 41.

4. Stamps on petition—Controverted eh e 
lion Preliminary objections.

See Election Law, Ils.
And see Bills and Notes, 41-43.

STARE DECISIS.

1. Ilifidiny effect of judgment — Court 
equally divided. | -When the Supreme Court 
of ('aiiada in a case in appeal i< equally 
divided so that the decision appealed against 
stands un reversed the result of the case in 
the Supreme Court affects the parties to the 
litigation only, and the court when a similar 
case is brought before it is not bound by the 
result of the previous case. Stansteud Elec
tion Case; Rider v. Snow, xx., 12.

2. Contract- Public work—Final certifi
cate of enginct r Peer ions division -\rees- 
sity to follow.]—The Intercolonial Railway 
Act provided that no contractor for construc
tion of any part of the road should be paid 
except on the certificate of the engineer, ap
proved by the commissioners, that the work 
was completed to his satisfaction. Before the 
suppliant's work in this case was completed 
the engineer resigned, and another was ap
pointed to investigate and report on the un
set tied claims. 11 is report recommended that 
a certain svm should be paid io the contrac
tors. Held per Taschereau, Sedge wick and 
King. J.I., that as the court in McCreevy v. 
The tjiii'n i IS Can. S. C. It. 371». had, un
der precisely the same state of facts, held 
that the contractor could not recover, that de
cision should be followed, and the judgment 
of the Exchequer Court dismissing the peti
tion of right affirmed. Held, per (Jwynne. J.. 
that independently of McCreevy \. The Queen. 
the contractor could not recover for want of 
the final certificate. Held, per Strong. C.J., 
that as in McCreevy v. The Queen, a major
ity of the judges were not in accord on any 
proposition of law on which the decision de
pended. it was not an authority binding on 
the court, and on the merits the contractors 
were entitled to judgment. Ross v. The 
Queen, xxv., 594.

And sec Estoppel—-Judgment—Res Juin-
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STATUTE OF DISTRIBUTIONS.

Construction—26 (Jco. 111. c. 11 (A'.ZLI- 
Statute of Distributions—Statute of Frauds 
—Révision—Repeal — Restoration of funner 
law—Intestate estate — Feme eoverte — Hus
band’s right to résiliât!— \i.rt of frill.]—20 
Geo. 111. c. 11. ss. 14 & 17 (N.B.), re-enacted 
22 & 23 Gar. II. <\ 10 (Statute of Bistribu- 
tionsl as explained by Car. 2. e. 3, s. 23 
(Statute of Frauds I, which provided that 
nothing in the former Act should he con
strued to extend to estates of finies coverts 
dying intestate, hut that their husbands should 
enjoy their personal estate as theretofore.— 
When the statutes were revised in 1854 the 
Act. 2(1 Geo. 111. c. 11. was re-enacted, hut 
s. 17, corresponding to s. 25 of the Statute of 
Frauds, was omitted. In the administration 
of the estate of a feme covert her next of 
kin claimed the personalty on the ground that 
the husband's rights were swept away by 
this omission. Held, that the personal prop
erty passed to the husband and not to the 
next of kin of the wife.—Fer Strong. .1. The 
repeal by It. S. X. It. of 2(5 Geo. III. cr 11. 
passed in attirmauce of the Imperial Acts, 
operated to restore s. 25 of the Statute ol 
Frauds as part of the common law of New 
Brunswick. Per Gwynne. J. When a colonial 
legislature re-enacts an Imperial Act it en
acts it as interpreted by the Imperial courts, 
and a fortiori by other Imperial Acts. Hence, 
when the English Statute of Distributions was 
re-enacted by 2li Geo. 1 il. c. 11 t.N.B. I. it 
was not necessary to enact the interpretation 
section of the Statute of Frauds, eiind its 
omission in the Revised Statutes did not a Hut 
the construction to be put upon (lie whole Act. 
Held, per Ritchie, C.J.. Fournier, G wynne and 
Patterson, .1.1., that the .Married Woman's 
Property Act (C. S. X. B. e. 72), which ex
empts the separate property of a married wo
man from liability for her husband's debts and 
prohibits any dealing with it without her con
sent. only suspends the husband's rights in 
the property during coverture, and on the 
death of the wife lie takes the personal prop
erty as he would if the Act had never been 
passed. Lamb v. Clereland, xix., 78.

Ami ' SUCCESSIONS.

STATUTE OF ELIZABETH.

Assignment for bent fit of creditors -Prefer
ences- Chattel mortgage— R. S. X. S. (•> 
ser. l e. 02. ss. J, ô. Kl. 1 An assignment is 
void under the Statute of Elizabeth ns lending 
to hinder or delay creditors if it gives a first 
preference to a firm of which the assignee is 
a member and provides for allowance of inter
est on a claim of said firm until paid, and the 
assignee is permitted to continue in the same 
possession and control of business as he pre
viously had. though no one of these provi
sions taken hv itself would have such effect.—- 
A provision that “ assignee shall only be liable 
for such moneys ns shall come into his hands 
ns such assignee, unless there lie gross negli
gence or fraud on his pari ” will also void 
the assignment under the Statute of Eliza
beth.— Authority to the assignee not only to 
prefer parties to accommodation paper, but 
also to pay all “ costs, charges and expenses 
to arise in consequence " of such paper, is a 
badge of fraud. Kirk v. Chisholm, xxvi.. 111.

And see Assignment—Debtor a.\u Credituu 
—Fraudulent Conveyances—Fraudu
lent Preference — Practice and Pro
cedure.

STATUTE OF FRAUDS.
1. Contract—Parol testimony—Undisclosed

trust—Security for loan—Deed in name ol 
third party — Specific performance. 1 - M.
agreed by written contract to give to it. as 
security for a loan, an absolute deed to Ik 
held by It. in trust for the time the loan 
was to run. By B.’s directions the deed was 
made out in his daughter's name, who claimed 
that she purchased absolutely for her own 
benelit. Action was brought against her and 
It. for specific performance of contract with 
It. and a declaration that she was a trustee 
only subject to re-payment of the loan. De
fendants denied the collusion and conspiracy 
charged and pleaded the Statute of Fraud-. 
Held, a Hi rming the judgment appealed from 
(111 tint. App. R. (5021. Strong. .1.. dissent 
itig, that the evidence shewed that the ditugh 
ter was aware of the agreement with R.. ami 
the Statute of Frauds did not prevent parol 
evidence hung given of such agreement. It ni
ton v. McMillan, xx., 404.

2. Memorandum in writing - Repudiating 
contract by—20 Cur. IF, e. 3.]—A writing 
containing a statement of all the terms of i 
contract for the sale of goods requisite to con
stitute a memo, under the 17th section of tin' 
Statute of Frauds, may be used for that pur
pose though it repudiates the sale. Martin 
Uuubncr, xxvi., 112.

3. Contract—Partnership—Dealing in limit 
—Parol agreement.J—A partnership may In
formed by parol agreement notwithstanding 
that its object may be to deal in lands as tIn- 
Statute of Frauds does not apply to such a 
case. Archibald v. MeXcrhante. xxix., .'nil.

4. Pleading—Conversion—Defect in plain
tiff's title- Lvidcnce.]—In an action claiming 
damages for the conversion of goods the pi.un- 
till" must prove an unquestionable title in 
himself and if it appears that such title is 
based on a contract the defendant may -n- - 
cessfully urge that such contract is void im-l-r 
the Statute of Frauds, though no such del nu
is pleaded, It is only where the action is 
bet ween the partie» to the contract which oik 
of them seeks to enforce against the other ibat 
the defendant must plead the Statut ai 
Frauds if lie wishes to avail himself of ii. 
Judgment appealed from (32 X. S. Rep. !!•1 
aHirmed. Kent v. Kllis, xxxi., 110.

5. Agreement for valuable considéra lent 
Conventional boundary line—Fquitabh nil' ’ 
—Specific performance.]—An agreement in 
establish a conventional boundary line i- not 
within the Statute of Frauds. (Jras- tt v. 
Carter, x., 105.

Sec Boundary, 1.
(5. Contract affecting land—Specific pr 

forma nee—F vide nee—Part per forma n c.
Sec Evidence, 155.

7. Lease—Signature of lessor—R. X 0- 
( /M? i c. HUI. s. N.

See Landlord and Tenant, 1
8. Construction of Statute of Distributioni 

—Mew Hrunstriek legislation—Feme coirrt
See Husband and Wife, 4.
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9. Agreement in writing—Sale of mort 
gaged land—Equity o) redemption -Specific 
per I or mu nee.

See Sai-E, 95.

10. Sale of interest in land i gréement to 
transfer prove* ds of sale of mini .

See CuNTKACT, 248.

11. Debtor and creditor Preference - Pres- 
sure- If. S. It. t '. ( I mi 71 ee. SU. S 7— The 
Hank Ait, s. SO Company lair Mortgage I,g 
director* Itoti/icahon - It. ('. Companies 
tr<*, 1800. ISOd 180).

See FllAUDULKNT BltKKKItKNVKS. 17.

STATUTE OF LIMITATIONS.

1. Acts of' possession—Estoppel - Iteengni- 
tion of contingent title Interruption of pre 
seription.] The* possession of a person re
siding upon an adjoining property Imt who 
was let into possession of ilie lands in unes 
tiuii and coni rolled and used it as owner from 
IS‘10 till his death in 1857. is sufficient lor the 
acquisition of title under the statute. Revog- 
nilion of adverse interest in land h.v the per
son in possession purchasing and accepting a 
conveyance thereof, has ihc ell'cct of interrupt 
ing the running of the Statute of Limitations. 
lira y v. Itiehford. ii.. I.'t1.

2. Partnership dealing* Laches and ac
quiescence— Interest in partnership lands.]
A judgment creditor of .1. applied for an 
order for sale of the latter's interest in cer
tain lands the legal title to which was in lx., 
a brother-in-law and former partner of .1, An 
order was made for a reference to ascertain 
•I.'s interest in the lands and to take an 
account of the dealings between .1 and lx. 
In the master's olliee lx. claimed that in the 
course of ilie partnership business he signed 
noies which .1. indorsed and caused to be dis 
counted. Imt had charged against him. lx., a 
mu. h larger rate of interest thereon than lie 
had paid, and he claimed a larger sum to lie 
due him from .1. for such overcharge. The 
master held that, as these transactions had 
lido'll place nearly twenty years before. K. was 
precluded by the Staline of Limitai ions and 
by Inches and acquiescence from setting up 
such claim. IIis report was overruled by the 
hi' i-ional Court and Court of Anneal on the 
ground that the partnership a Hairs never 
lm ing been formally wound up the statute did 
1,1 " iipply. Held, reversing the decision of 
the Court of Apneal and restoring the mas
ter- report, that lx.'s claim could not lie en
tertained: that there was, if not absolute evi
nce,. least a presumption of acquiescence 
from ihe long delay: and that such presnmp- 
ti'in -lionId not he rebutted by the evidence 
of th,. two partners considering their relation
ship and the apparent concert between them. 
looth v. Kittreilge, xxiv., 287.

3. Pleading— Petition of Itight Act. 187(1.
See It 1 UE AU CANAL LANDS, 1, 2.

C sheriff'* sale—Trust—Purchase by ex
ecute Possession—Evidence.

See Title to Land, 118.

5. Tenants in common—Itcmaindcr — Pos- 
*e»sion Survival of tenant for life.

Sec Title to Land 57.
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0. Possession of locus — Trespass quare 
ela us urn f régit—E vidcuce.

Eve Title to Land, 82.

7. Error in survey — Itoundai ies — Posses-

See Title to Land. 84.

8. Title to land Adverse possession—De
fective documentary title.

8cc Title to Land. 85.

9. Trustees under will — Disclaimer Pos
session of loud.

Ecc Will, 32.

And see Limitations ok Actions Viiehchiv-

STATUTE OF MAINTENANCE.

Title to laud Crown grant Disseisin of 
grantee - Tortious possession Conveyance to 
married woman l.ffeet of execution <>/. by 
Ini liana Nialnli of Mumti nance, J,i IIy. 
I///., c. II -Statute of Limitations.]- In 
1828 certain land in l'pper Canada was grain
ed by the Crown to King's College. In 1811, 
while mi,- M. who had entered on the laud wa
in possession. King's College conveyed it to 
*■- In 1849 i I. conveyed to the wife of M.. 
and AI. signed the conveyance though not a 
party to if. In an action by the successors in 
title of Al.'s wife to recover possession of the 
•und. the defendants claiming title through 
A... set up the Statute of Limitations, alleg
ing that Al. had linen in possession twenty 
years when the land was conveyed to his wife, 
and that the conveyance to in |>-| 1 the 
grantor not being in possession, was void un
der the Statute of Maintenance, apd tl. had, 
therefore, nothing to convey in IN 111. Ihld.
1 hat it was not proved that the possession of 
Al. began before the grant from the Crown, 
but assuming that it did Al. could not avail 
hiin-' if of the estate of maintenance as lie 
would have io establish disseisin of the grant 
or, and the Crown could not lie disseised ; nor 
would the statute avail as against the patentee 
as tlie original entry nor being tortious the 
posession would not become adverse without a 
new entry, in lit, further, that if the posses
sion began after tlie grant, the deed to (i. in 
In 11 was not absolutely void under the Sta
tute of .Maintenance, hut only void as against 
tin* party in possession, and Al. being in pos
session a conveyance to him would have been 
good under s. 4 of the statute, and the deed to 
bis wife, a person appointed by him. was 
equally good. Further, Al. by his assent to 
tin* conveyance to his wife and subsequent 
acts was estopped from denying the title of 
his wife's grantor. II ebb v. Marsh, xxii., 437.

STATUTE OF MORTMAIN.

1. ('oustruction of will - Statutes in X< w 
Itrunswiek It Ueo. II. [Imp.) c. dli. | Per 
Strong. .1. The Statute of .Mortmain (9 Leo. 
II. v. 39) is not in force in the I'rovinco of 
New Brunswick. Judgment appealed from (4 
l’ugs. & Bur. 1291 affirmed in the result; 
Fournier and Henry, ,1,1.. dissenting I fa y v. 
Annual Conference of Sew Itrunswivlc, vi., 
308.

See Will, 9.

STATUTE OF MORTMAIN.
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2. Will—Revocation—Revival—Codicil—In
tention to revive- Reference to date—Removal 
of executor—Statute of Mortmain—Will exe
cuted under mistake—Ontario Wills -let, R. 
S. U. (1881) c. 100—0 (leo. II.. v. 3ti (Imp.) J 
—Ih Id. per («Wynne and Sedge wick. J.I.. that 
the Imperial Statute, if Geo. 11., c. 3<i (the 
Mortmain Act», is in force in the Province 
of Ontario, the courts of that province hav
ing so held (Doe d. Anderson v. Todd (2 11. 
(J. O. 15. 82• : Corporation of Whitby v. Lvi- 
eontlc (23 (Jr. If, and the legislature having 
recognized it as in force by excluding its 
operation from acts authorizing corporations 
to hold lands. Muedonnell v. Purcell; Cleary 
v. Purcell, xxiii.. 101.

STATUTES.

1. Ope it at ion, Coming into Force, i-3.
2. ItEPKALS AND He-ENACTMENTS, 4-15.

3. Legislative Jurisdiction, Hi-22.
4. Crown, Acts Affecting the, 23 2(1.
5. Errors and Omissions in Acts, 27, 28.
(1. Criminal Acts, 20-35.
7. Penal Acts, 30-3.8.
8. I'ROinuiTiNG Acts, 30-45.
0. ItETROSPECTIVE EFFECT, 40-52.

10. Application of Statutory Provisions,
53-113.

11. Construction and Interpretation.
114 173.
Id) Formal Parts. 114-118.
(it Imperative and Directory Provi

sions. 110-133.
(c) Other Cases, 134-173.

1. Operation, Coming into Force.

1. 38 Met. c. 11. ss. 2(1, 80—t'onstruction of 
statute— When it took effect ■— Functions of 
Supreme Court of Cunudu date from proclam
ation.]—'V\\e Supreme and Exchequer Courts 
Act must be construed as if it had been as
sented to on the lltli January, 1870. when the 
judicial functions of the court took effect in 
virtue of the proclamation issued by order of 
the (Jovernor-General-in Council under the pro
visions of the eightieth section of the Act. and 
no court proposed to he appealed from nor 
any judge thereof, can. under s. 20 of the Act. 
grant leave» to appeal when judgment had 
been signed, entered or pronounced^ previous 
to the eleventh day of January. 1870. Tay
lor v. The Queen. !.. 05.

2. Coming into force—Retrospective effect 
--Judgment simultaneous with assent—Ques
tion of procedure — F.xisting adjudication ■— 
Supreme and Exchequer Courts Amending 
Act, 1801, SJj-55 Viet. c. 25. s. 8—Appeal from 
Court of Review.]— «y s. 3 of the Supreme 
and Exchequer Courts Amending Act of 1891. 
an appeal may lie to the Supreme Court of 
Canada from the Superior Court sitting in 
Review, Province of Quebec, in cases which, 
by the law of that province, are appealable 
direct to the Judicial Committee of the Privy 
Council.—A judgment was delivered by the Su

perior Court sitting in Review at Montreal in 
favour of 1).. the respondent, on the same day 
on which U" amending Act came into force.- 
Uu an appeal to the Supreme Court of Canada 
laken hv the appellants. Held, that the appel
lants not having shewn that the judgment was 
delivered subsequently to the passing of the 
amending Act the court had no jurisdiction. 
—Quairc, Whether an appeal will lie from a 
judgment pronounced after the passing of the 
amending An in an action pending before the 
change of the law. Ilurtubisc v. Desviartoau,

3. Revenue Customs ilutiis - Imported 
goods- - Importation into Canada—Tariff .let 
—( Dnstruetioii - Ri trospcctivc legislation—R. 
S. C. v. 32 — Ô7 it- 58 Viet. e. 33 ( U.) — 58 
tl 50 I iet. c. 23 11). I j—lty 57 A 58 Viet. . 
33. s. 4, duties are to be levied upon certain 
specified goods “ when such goods are im
ported into Canada.” Held, reversing the 
judgment of the Exchequer Court. King and 
Girouard. J J.. dissenting, that the importation 
as debited by s. 150 of the Customs Act (K 
S. C. c. 321 is not complete until the vessel 
containing the goods arrives at the port at 
which they are to be lauded. -Section 4 of the 
Tariff Act, 1895 (58 «Sc 59 Viet. c. 23), pro
vided that " this Act shall be held to have 
come into force on the 3rd of May in tin- 
present year, 1895.” Q was not assented i" 
until July. 11 « Id. that tli«> goods imported 
into Canada on May 4th. 1895. were subject 
to duty under said Act. The Queen v. Can 
a da Sugar Refining Co., xxvii., 395.

| Affirmed by Privy Council (1898) A. < 
735.]

2. Repeals and Re-enactments.
4. Repeal—R. S. A". S. Cj scr.) c. 20- i : 

Viet. c. 1, ». 67 (X.S.)—Hoards of health.] 
Section (57 of the Act by which municipal cor
porations were established in Nova Scotia i I- 
Vict. c. 1) giving them the appointment of 
health officers .... and a board of 
health ” with the powers and authorities for
merly vested in courts of sessions, does not 
repeal c. 29 of R. S. X. S. (4th ser. ) pro
viding for the appointment of boards of healili 
by the Lieutenant-Governor-in-Counci 1. Hit
ch ie, C.J.. doubting the authority of tin» 
Lieutenant-Governor to appoint in incorporât 
ed counties. County of Cape Hreton v. l/c- 
liay. xviii., (139.

5. Special Act—Repeal of by general Vf 
—Repeal by implication.] — A general later 
statute (and a fortiori a statute passed at the 
same time) does not abrogate an earlier 
special Act by mere implication. — The law 
does not allow an interpretation that would 
have the effect of revoking or altering n 
special enactment by the construction of gen
eral words, where the terms of the spécial 
enactment may have their proper operation 
without such interpretation. City of Van
couver v. Hailey, xxv.. (52.

(I. Estates tail. Acts abolishing—R. 8. V
ft. 11 ncr.) e. in R. s. \. s. (f 
112 R. S. .V. S. (3 s,r.) r. 111—28 Virt.t 
2 i X.S.)-—Will—Construction of—Ex'eutori 
devise over-Hying without issue — " l.ntrfa' 
heirs "—“ Heirs of the body ”—Estât' in I 
mainder expectant—Statutory title—R. 
ft. (2 *rr.) c. Ill M. m <t 84— Tille l» «f- 
Conveyance by tenant in tail.]—The Revised | 
Statutes of Nova Scotia, 1851, (1 ser.» <• i
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112. provided ns follows : “ All estates tail are 
uliolislied. and every estate which would hith
erto have been adjudged a fee tail shall here
after he adjudged a fee simple ; and. if no 
valid remainder lie limited thereon, shall he 
a fee simple absolute, and may he conveyed 
or devised by the tenant in tail, or otherwise 
shall descend to his heirs as fee simple." In 
the revision of 18Ü8 t II. S. X. S. 2 set*, o. 
112) the terms are identical. In 18151 i It. s. 
X. S. 3 ser. c. Ill i the provision was changed 
to the following: "All estates tail on which no 
valid remainder is limited are abolished, and 
every such estate shall hereafter he adjudged 
to he a lee simple absolute, and may be convey 
ed or devised by the tenant in tail, or otherwise 
shall descend to his heirs as a fee simple." 
This latter statute was repealed in INK» 128 
Viet. c. -1 when it was nrovided as follows : 
" All estates tail are abolished, and every 
estate which hitherto would have been ad
judged a fis* tail shall hereafter lie adjudged 
ii fee* simple and may Is* conveyed or devised 
or descend as such." /... wlm died in 1850. 
by his will, made in 1837, devised lands in 
Nova Scotia to his son. and in default of law
ful heirs, with a devise over to other relatives, 
in the course of descent from the lirst donee. 
On the death of /.. the son took possession of 
the property as devisee under the will, and 
held it until 1801. when he sold the lands in 
question in this suit to iappellant. Held, 
per Taschereau, Sedgewick and King, .1.1.. that 
notwithstanding the reference to " valid re 
tnainder " in the statute of 1831 all estates 
tail were thereby abolished, and further, that 
subsequent to that statute there could be no 
valid remainder expectant on an estate tail, 
as there could not lie a valid estate tail to 
support such remainder. Held, further, per 
Taschereau, Sedgewick and King. .1.1., that in 
the devise over to persons in the course of 
descent from the lirst devisee, in default of 
lawful issue, the words " lawful heirs.” in the 
limitation over, are to be read as if they were 
'heirs of his body," and that the estate of 
the first devisee was thus restricted to on 
estate tail and was consequently, by the opera
tion of the statute of 1851, converted into an 
estate in fee simple and could lawfully 1st 
conveyed by the lirst devisee. Held, per 
tiwyntie and tiirouard. .1.1., that estates tail 
having a remainder limited thereon were not 
abolished by the statutes of 1831 or 18114, but 
continued to exist until all estates tail were 
abolished by the statutes of 18113; that the 
lii''i devisee, in the case in question, took an 
estate tail in the lands devised and having 
held them as devisee in tail up to the time 
oi the passing of the Act of 18(15, the estate 
in his possession was then, by the operation 
of that statute, converted into an estate in 
t" 'impie which could be lawfully conveyed 
by him. Brunt v. Ztcicker. xxvii., ÛÙ4.

7. Count ruction of ntulutc—20 it 21 lief. 
<"• • /, «. 12 t Imp. l — I pplica lion — Criminal 
pn I*) nit ion—Rmbczdcmcnt of trust funds— 
Suspension of civil remedy — Stifling pronccu- 

Bartnershin.|—The Imperial Act. 20 iS: 
21 Viet., e. 34. s. 12. provides that " nothing 
in this Act contained, nor any proceeding, cou
vé > ion or judgment to lie had or taken there
on ,'L'ninsi iinv person under this Act. shall 
Prevent, lessen, or impeach any remedy at 
hi" nr in equity, which any party aggrieved 
by any offence against this Act might have 
hi"' if this Act had not been passed; . . .
and nothing in this Act contained shall affect 
or rejudlce any agreement entered into, or 
security given b.v any trustee, having for its

object, the restoration or re-payment of any 
trust property misappropriated." Ih Id. 
affirming the judgment of the Supreme Court 
of itritish Columbia, that the class of trus
tees referred to in said Act were those guilty 
of misappropriation of property held upon 
express trusts. Semite, that the section only 
covered agreements or securities given by the 
defaulting trustee himself. (Juan. Is the 
said Imperial Act in force in British Col
umbia V If in force it would not apply to a 
prosecution for an offence under II. S. C. <•. 
1*H (The Larceny Act) s. 38. An action was 
brought on a covenant given for the purpose 
of stilling a prosecution for the embezzlement 
of partnership property under K. S. C. c. 1(14, 
s. 38. which was not re-enacted by the Crim
inal Code. 18112. Held, that the alleged crim
inal act. having been committed before the 
Code came into force, was not affected by its 
provisions and the covenant could not Is* 
enforced. Further, the partnership property 
not having been held on an express trust the 
civil remedy was not preserved by the Im
perial Act. Major v. \l<< raney. xxix.. 182.

s. I hoi it ion of primogeniture Itepcnl of 
slutut> f, tt- /.*, \ ict. e. Ii {Can.) —Devine to 
heirs. | The Act 14 & 13 Viet., e. tl. (Can. i. 
abolishing the law of primogeniture in I pper 
Canada, placed no legislative interpretation mi 
the word “ heirs." Therefore, where a will 
made after it was in force devised property 
on certain contingencies to "the heirs" of a 
person named, such heirs were all the brothers 
and sisters of said person and not his eldest 
brother only Judgment of the Court of Ap
peal (23 Ont. App. II. .'12(11 affirmed. 
M olff v. Sparks, xxix.. 583.

{). Construction — Repugnant clauses-—In
operative provision- 1‘rior enactment- CO «(• 

I let. e. /. s. ss. I c > it t f I. | - The fact
that s.-s. ( /1 of the first section of (10 <fc (51 
Viet. c. ."4 ( I>. i, is placed last in point of 
order in the section does not oblige the court 
to construe it as indicating the latest mind of 
Barliament. as the whole section came into 
force at one time, and the said sub-section is 
inoiierntive, as it stands, being repugnant to 
s.-s. (cl which precedes it. The two para
graphs are reconciled by construing s.-s. i/i 
as if the words "by the appeal " were inserted 
alter the word “ demanded," thus obviating 
any repugnancy which might be apparent. 
City of tJttaica v. Hunter, xxxi., 7.

10. 22 it 2d Car. II.. c. 10—Distributions— 
Legislation in Xcir liransirick- Beme covert 
—Intestacy—Xext of kin — Re-enactments— 
Repeals.

Sec lit siiAxp and Wife, 4.

11. Municipal by-Ian• — Tram tray — Inter- 
municipal irorkn—\ululating Act.

Sec Xo. 28, infra.

12. Retrospective legislation — Repeal of 
Act—Turnpike tolls.

See Xo. 40, infra.

13. Repeal^ of slat ah Re-enactment- 20 it 
21 1 ict. c. ô'i, s. 12 limp.) Application of 
arts—Criminal prosecution Bmln ;;l( nu nt of 
trust funds — Suspension of civil remedy — 
S t if1 i a g prosecu t i o n—I‘a rtn ernh ip.

Sec Xo. 7, ante.
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14. Abolition of law of primogeniture — 
Devine to heirs.

Bee No. 8» ante.
15. Merchants Shipping Act. 185) — Im

perial Interpretation Act of 1899 — Suits 
affected by repeal of Acts,

See No. 152, infra.

3. Leuihlativk Jurisdiction.

Hi. frown property — Foreshores of har
bours—Provincial grant—Fstopprl—I et eon- 
firming title- II. A. I. Art, HUB7.|- If n 
provincial statute can affect title to land 
vested in the Dominion of Canada, it does not 
d<> so by an act in which the Crown is not 
specially declared to lie affected. Snell an 
Act cannot avail the party invoking it unless 
it lie specially pleaded. Sydney it- Louisburg 
Coal d- Ry. Co. v. Sword, xxi., 152.

17. 5) <£• 55 Met. c. £5—Reference to Su
preme Court.J —Quaire, Per Taschereau. .1., 
Is s. 4 of 54 & 55 Viet. c. 25. which purports 
to authorize a reference to the Supreme Court 
for hearing " or ” consideration, intra vires 
of the Parliament of CanadaV In re Statutes 
of Manitoba Reluting to Education, xxii., 577.

18. Constitutional law—Local legislature— 
Powers of Lieutenant-CovcrnorA Inasmuch 
as the Act 51 Viet. c. 5 K). i, declares that 
in matters within the jurisdiction of the legis
lature of the province. all powers. &c., which 
were vested in or exercisable by the Governors 
or Lieutenant-Governors of the several pro
vinces before confederation shall he vested in 
and exercisable by the Lieutenant-Coventor 
of that province, if there is no proceeding in 
dispute which has been attempted to be justi
fied under 51 Viet. c. 5 <(>. i. it is impossible 
to su.v that the powers to be exercised under 
the said Act by the Lieutenant-Governor are 
unconstitutional.—-Gwynue, ,1., was of opinion 
that 51 Viet. c. 5 (O.j. was ultra vires of the 
Provincial Legislature. Judgment appealed 
from l 111 < Int. App. IL .".I i affirmed. Attorncy- 
Uencrul of Canada v. Attorney-Ueneral of On
tario, xxiii., 458.

lit. Constitutional law — Jurisdiction of 
North-West Territorial Legislature—N.W.T.) 
—The provisions of Ordinance No. Hi of 18811 
( N.W.T. I respecting the personal property of 
married women, are intra rires of the Legis
lature of the North-West Territories of Can
ada, as being legislation within the definition 
of property and civil rights, a subject upon 
which the Lieutenant Governor-in-Council 
was authorized to legislate by the order of 
the Governor-tïenera 1-in-CouneiI passed under 
the provisions of " The North-West Terri
tories Act." Conger v. Kennedy, xxvi.. 307.

20. Penal statute — Prohibited contract — 
Nullity—Rail wan director—Partnership with 
contractor — Action pro socio — “The Con- 
solidaied Rail wag .let. 1879." ]—The Su
preme Court affirmed the judgment of the 
Court of Queen's Pencil appealed from (Q. It. 
8 Q. P. 5551 by which it had been held that 
the provisions of the "Consolidated Itailway 
Act, 1879,” s. 19. s.-s. Hi. were within the 
legislative jurisdiction of the Parliament of 
Canada, inasmuch as they had essential con
nection with the object of Parliament in de
claring the capacities of railway directors, and 
that the prohibition against directors having

, interests in contracts with live company was 
incidental to carrying out the object in view, 
and further, that although the statute merely 
provided a penalty against offenders, it had 
the effect of making void any contract in con
travention of its provisions and taking away 
all right of action under any such contract. 
Macdonald v. Itiordon, xxx., til9.

21. 5J Met. c. 56, s. 18 (0.1—54 Viet. c. 
)6 (O. )—Constitutionality—Powers of local 
legislature.J—The statute 53 Viet. c. 5Ù, s. 18 
(O.l allowing, under certain conditions, muni
cipalities to pass by laws for prohibiting the 
sale of spirituous liquors is intra rires the 
Ontario Legislature, as is also s. 1 of 54 Viet, 
e. 49, which explains it, but the prohibition 
can only extend to sale by retail. In re Loeal 
Option Act 118 Ont. App. K. 5721 approved. 
<«Wynne and Sedgewick. .1.1., dissenting. IIn- 
son v. Council of South Norwich, xxiv., 145.

See 1189ft | A. C. 348.
See Constitutional Law. 4(1.

22. Canadian waters—Property in beds— 
■Public harbours —- Erections in navigable 
waters—/ntcrfcrcncc with navigation—Right 
of fishing — Power to grant — Riparian pro
prietors- Creut lakes and navigable rivers— 
Operation of Magna Charta—Provincial legis
lation— R. S. O. {1881) c. 24. ». 47- 55 \ ict. 
lO.lc. 111. 88. 5 to 1.1. 19 and 21—R. S. Q. 
arts. 1,175 to 1J78.\—Riparian proprietors be
fore confederation had an exclusive right of 
fishing in non-navigable, and in navigable 11011- 
tidal lakes, rivers, streams, and waters, the 
beds of which had been granted to them by 
the (Town. Robertson v. The Queen («! Can. 
S. C. It. 52) followed.—The rule that ripa 
rian proprietors own ad medium filum aqua 
does not apply to the great lakes or navigable 
rivers.—Where beds of such waters have not 
been granted the right of fishing is public ami 
not restricted to waters within the ebb and 
flow of the tide. — Where the provisions of 
Magna Charta are not in force, as in the Pro
vince of Quebec, the Crown, in right of the 
province, may grant exclusive rights of fishing 
in tidal waters, except in tidal public harbour- 
in which, as in other public harbours, the 
Crown in right of the Dominion may gram 
the beds and fishing rights. («Wynne, J., dis 
senting. — Per Strong, C.J., and King and 
Gironard, .1.1. The provisions of Magna 
Charta relating to tidal waters would be in 
force in the provinces in which such waters 
exist (except Quebec), unless repealed by leg
islation, but such legislation has probably 
been passed by the various Provincial Légis
latures ; and these provisions of the chart.] 
so far as they affect public harbours have lie.'! 
repealed by Dominion legislation. — The Do 
minion Parliament cannot authorize the giv 
ing by lease, license or otherwise the right of 
fishing in non-navignble waters, nor in tin 1 
gable waters, the beds and banks of which are 
assigned to the provinces under the British 
North America Act. The legislative authority 
of Parliament under s. 91, item 12, is confin'd 
to the regulation and conservation of sea-coast 
and inland fisheries under which it may re
quire that no person shall fish in public wnt rs 
without a license from the Department of Ma
rine and Fisheries, may impose fees for si eh 
license and prohibit nil fishing without it, mid 
may prohibit particular classes, such as for
eigners, unconditionally from fishing. The 
license ns required will, however, be meidy 
personal, conferring qualification, and giv. 110

; exclusive right to fish in a particular locality.
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—Section 4 and other portions of c. 1»5. Re
vised Statutes of Canada, so far as they at
tempt to confer exclusive rights of fishing in 
provincial waters, are ultra virtu. (Jwynne, 
J., contra.—/'«r (jwynne. J. Provincial Leg
islatures have no jurisdiction to deal with fish
eries. Whatever comes within that term is 
given to the Dominion by the British North 
America Act, s. HI, item 12, including the 
grant of leases or licenses for exclusive fish
ing.— /'it Strong, C.J., Taschereau. King and 
(iirouard, J.L it. s. <). c. 24. s. 4*. ami ss. 5 
to 13 inclusive of the Ontario Act of 1SH2, are 
mira riris, Inn may be superseded by Domiii- 
ion legislation. It. S. (J. arts 1375* to 1378 
inclusive, are intru_vires. — Per (iwyune, ,1. 
It. S. o. e. 21. s. 17 is ultra rircu so far as it 
assumes to authorize the land covered with 
witter within public harbours.—The margins 
of navigable rivers and lakes may lie sold if 
there is an understanding with the Dominion 
enveniment, for protection against interfer
ence with navigation The Act of l<H2. and 
It. S. (J. arts. 1375 to 1378, are valid if passed 
in aid of a Dominion Act for protection of 
fisheries. If not, they are ultra tins. In n 
Jurisdiction over Provincial Fisheries, xxvi.,

Varied on appeal by the Privy Council, 
118118J A. C. 7m

4. Acts affecting tiie Cikiwx.

23. Croirn property — Foreshores of liar 
hours—Provincial grant—Hstopyil— Act con
firming title—II. X. .1. let, ISfn. |— If a pro- 
'itieial statute can allect title to land vested ill 
the Dominion of Canada, it does not do so by 
an act in which the Crown is not specially 
declared to lie affected.—Such an Act cannot 
ii'iiij the party invoking it unless it tie 
specially pleaded. Spiting <t- Lonishurg Coal 
A Up. Co. v. Sworil, xxi., 152.

24. Constitutional law—Dominion govern 
ment Liability to action for tmt Injury to 
proper!g on public work- Xon-fcasanee--.III 
J i' t. c. 27 < D. i—If. S. V. c. it) s. <! Ï0 d 51 
•et c. It; i/m] —50 & 51 Viet. c. 10, ss. 10 
and 58 confers upon the subject a now or en
larged right to maintain a petition of right 
ng.iinst the Crown for damn res in respect of 
:l '• 1 tTaschereau, .1.. expressing no opinion 
on this point By 50 & 51 Viet. c. 10. s. 10 
<.P. ■. the Exchequer Court is given jurisdic
tion io hear and determine, inler alia: “ I </1 
Kvery claim against the Crown arising under 
any law of Canada” . . . Held, per
Strong, C.J., and Fournier. ,1., that the words 
“any claim against the Crown” in s.-s. td1 
without the additional words would include a 
f.laiin fur a tort; that the added words 

arising under any law of Canada ” do not 
iitv. --arily mean any prior existing law or 
statute law of the Dominion, but might be 
interpreted as meaning the general law of 
any Province of Canada, and even if the 
"'E'lning be restricted to the statute law of 
th" Dominion the effect of k 58 of 50 & 51 

I ’ 1 1 W. is to reinstate the provision con- 
*«fn.Hl in s. (I of the repealed Act R. S. (’. c. 

j in. which gives a remedy for injury to prop- 
I Vr*> in a case like the present. City of 
I tjurhrr v. The Queen, xxiv., 420.

I Const ruction of taxing Act — Customs
■ atmc* Duties on goods — Foreign Imilt
I’S customs Tariff Act, 1897, ». 4.1—A
■ ‘orvign built ship owned in Canada which has

been given a certificate bv a consul
abroad and conies into Vunadr •°1' ,l"‘ P.nrpose 
of being registered as a Canin un ship, is liable 
to duty under s. I of the C''ls,<l|lls '•’itriff Act, 
18HL- A taxing Act is m>t he construed 
differently from any other ; tatute. The King 
v. Algotna Central Ug. Co.,

lAllirmvd on appeal by the iVr'v.v Council, 
July, JIN 13. îSee I an. (biz. vol. x.U- 1‘- -*90.]

20. (joiernnicnt railway — />ijury Jo »hi- 
I'J••yet Ford Campbell's Act f.iabih'jl «/

See No. 155, infra.

o. IjBkohs and Omissions in Acts.

27. Construction — V. S. V. e. titi, s. J.l__
!. 't ». LI — Substitution of

at /or '‘and —Correction of error.] -The 
substitution of "at” in t '. S. c. c 00 s 13 
lor "and" in 11 X 15 Viet. c. 51. s. 13. is 
Ibe mere correction of an error and does not 
aller or allect the construction of the section. 
Drown v. 'Toronto «I \ipissing Up. Co, 120 
I . C. C. P. 2iMi) overruled. Canada Southern 
Kp. Co. v. Clouse, xiii., 135».

-8. Construction of statute Municipal cor
poration lip lair Stmt rail nag Constme- 
tion beyond hauls of municipality -I aliilating 
-L< M | he Corporation of the Town of Port 
AI Unir passed a by-law intituled "a In -law to 
raise the sum of *75.1*10 for street railwav 
purposes, and to authorize the issue of de
bentures therefor.” which recited, inter aha, 
that it was necessary to raise said sum for the
purpose of building, &<•„ a ....... . railwav eon-
*ic"Hug the municipality of Xis-bing with the 
business centre of Port Arthur. At that time 
a municipality was not authorized to con 
struct a street railway beyond it* territorial 
limits. The by-law was voted upon by the 
ratepayers and passed, but none was submit
ted ordering the construct!........ . the work
Subsequently an Act was passed by the Leg
islature of Ontario in respect to the said by
law which enacted that the same “is hereby 
continued and declared to be valid, legal anil 
binding on the town . . . and for all pur
poses. &c., relating to or affecting the said by 
law any and all amendments of the Municipal 
Act . . . shall lie deemed and taken as having 
been complied with." Held, reversing the de
cision <d the Court of Appeal, Taschereau, J., 
dissenting, that the said Act did not dispense 
with the requirements of ss. 504 and 505 of 
the Municipal Act requiring a by-law provid 
ing for the construction of the railway to be 
passed, but only confirmed the one that was 
passed as a money by-law. Held, also, that an 
erroneous recital in the preamble to the Act 
that the town council had passed a construe 
tion by-law had no effect on the question to 
be decided. Dwyer v Town of Port Arthur. 
xxii., 241.

<5. Criminal Acts.

29. Construction of 88 <(• .10, .78 l ie/, r. 
11—Criminal law -AYir trial.]—Since the 
passing of 32 & 33 Viet. e. 211. s. 80. repealing 
so much of c. 77 of Cons. Slat. ( I,. C. i as 
would authorize any court of the Province of 
Quebec to order or grant a new trial in any 
criminal case ; and _of 32 & 33 Viet. c. 311. re
pealing s. 03 of c. 77 Cons. Slat. (L.C. ), the
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n, .on's Bench of the Province of 1 Pharmacy Act” by 02 Met. c. 35, s. 2 (Que. i
Court of Que*'; power to grant a new trial, adding art. 4030 (b I. Revised Statutes of 
Quebec has n<‘s,e C’ourt of Canada, exercising Quebec, lias no retroactive effect upon proceed
and tli«- Kupreni ’Hate powers of the court, ings instituted for penalties under the Act be-
tlio ordinary app/^'O of 38 Viet. c. 11, should fore the amendment came into force. 50 Viet
under ss. 38 and 4,vhich the court whose judg- c. 5, s. 7 (Que) ; art. 11 R. S. Q.—Penalties
give the judgment t Vrom ought to have given, 
ment is appealed <e judgment which had been 
viz. : To reverse ae discharge of the prisoner, 
given and orde Queen, i., 117.
Lulibcrtc v.

1' laic — Betting on election — 
30. (Jr /,* s. C. e. I39, s. 9- - t.vr.i-

Stok. l ïUth< r. c. I',3. s. 7.|- R. S C. c. 150. 
»u>:. $), • ,.des inter alia that “ every one who 

be; i /"..the custodian or depository of any 
staked, wagered or pledged

•veral offences under the said Act may !»• 
joined in one action and. when the aggregate 
amount is sufficiently large, (he action max 
lie brought in the Superior Court as a court 
of competent jurisdiction under the statute. 
Such action may properly lie taken in the 
name of the Pharmaceutical Association of the 
Province of Quebec.—It is improper in such 
an action to describe the subsequently charged 
offences as second offences under the statue . 

•ond offence cannot arise until there
j_ihe result of any political or municipal has been a condemnation lor a penalty up«

elec.ion ... is guilty of a misdeiuean 
our.” and a sub section says that “ nothing in 
this section shall apply to . . . bets be
tween individuals." II eld, reversing the de
cision of the Court of Appeal, Taschereau, J.. 
dissenting, that the sub-section is not to be- 
construed as meaning that the main section 
does not apply to a depository of money bet 
between individuals on the result of an elec
tion ; such depository is guilty of a misde
meanour. and the bettors are accessories to the 
offence and liable as principal offenders. R. 
S. C. c. 145. Hey. v. Dillon (1U Ont. P R. 
3521 overruled. Mulsh v. Tie bihue I:, xxiii.. 
0)5.

31. Criminal Code, 1892, ss. 712-730—yen- 
trial—33 tl 36 Met. e. 29. ». 71,2.]—The word 
“ opinion ” as used in the second SUb-SeCtlon 
of section seven hundred and forty two of 
"The Criminal Code, 181)2," must be con
strued as meaning a " decision ” or "judg
ment" of the Court of Appeal in criminal 
cases. Yiau v. 'The Queen, xxix., 1)0.

32. Appeal of statute — lie-enactment — 
20 d- 21 Met. e. 31, s. 12 (Imp.)—Application 
of Acts—Criminal prosecution — Embezzle
ment of trust funds—Suspension of civil rein
ed y—S t ifliny prosccu t ion—l‘a rtn ersli ip.

Sea No. 7, ante.

33. Construction of GO it 61 Met. e. 2) 
(D.)— Appeals from Ontario courts—Appeal 
in criminal ease.

See No. 70, infra.

34. Her jury — Judicial proceeding — Lie 
facto tribunal — Misleading justice — Juris
diction — It. S. Q. ails, 33.il, 3361—Criminal 
Code, s. 113.

See Ckiminal Law, 24.

33. Canada Evidence, Act, 1893—Construc
tion and interpretation—Competency of hus
band and wife as witnesses—" Communica
tions "—Privilege—Reference to Hansard dc-

See No. 81,. infra.

7. Penal Statutes,

3(5. Construction of statute —- Jurisdiction
of Superior Court—R. 8. C. e. 133, s. '29 (a) 
—“ Quebec Pharmacy Act "—Retroactive leg
islation—Suit for joint penalties—Second of
fences—Unlicensed sale of drugs—30 Viet. e. 
3, s. 7—R. S. Q. arts. II. .',03.». 1039b. }()}(/. 
1,01,6, 1,032.J—The amendment to the "Quebec

a first offence charged.—The sale in the Pr 
vince of Quebec, by an unlicensed person. , : 
drugs by retail, whether or not such drugs l»- 
poisonous, or partially composed of poison, or 
absolutely free from poison, is a violation m 
the prohibition contained in art. 4035. Revised 
Statutes of Quebec, whether or not the articles 
sold be enumerated in tin- "Quebec Phare 
acy Act ” as poisonous or as containing an 
enumerated poison.—Judgment of the Conn 
of Queen's Bench (Q. R. 0 (j. 1$. 243) revers 
cd. Taschereau and Gwynne, J.I.. dissenting. 
L'Association Pharmaceutique de Quélne 
Lircrnois, xxxi., 43.

| Leave to appeal to Privy Council was re
fused, August, 1901.]

37. Statutory prohibition — Penal stain'' 
— Wholesale purchase — Guarantee 1 'ah 
dily of contract — Forfeiture, — A ora 
Liquor License Act — Practice.] An agree
ment guaranteeing payment of the price . ( 
intoxicating liquors sold contrary to sintm. 
prohibition is of no effect.—The imposition of 
a penalty for the contravention of a stalin' 
avoids a contract entered into against the pi" 
visions of the statute. Drown v. Moore, xxm:., 
03.

38. " The Consolidated Railway Act, h 
—Prohibited contract — Railway director 
Partnership with contractor — Action /•/■< 
socio—A ullity.

Sec No. 20, untc.

Prohibiting Acts.

39. By-latc — Petition to quash — I i>o"d
—1,0 Viet. (Que. i c. 29—33 Viet. (<>• -
70—Judgment quashing—Appeal to N»/ " 
Court—R. S. C. c. 133, s. 21, ( g > | S. mi 
439 of the Town Corporations Act (I11 1 -1- 
(Que.) c. 29), not having been exclude.; mih 
the charter of Ste. Cunégonde (53 Y
701 is to be read as a part of it and pi hn> 
an appeal to the Court of Queen’s Ben- ii"in 
a judgment of the Superior Court on a n 
lion to quash a by-law presented under .'110 
of said charter.—Where the Court of Q.i-cns 
Bench has quashed such an appeal I'm "imt 
of jurisdiction no optical lies to the S nn-iiir 
Court of Canada front its decision. « Hu ai 
St<‘. Cunégonde v. Gougcon, xxv., 78.

40. Contract — Partnership — Fru wiiwrt 
—Dealing in mineral claims — Stalutr of 
Frauds — British Columbia Mineral i f.H 
Sections 50 and 51 of the Mineral Act - IS7 * * * 11' 
(B. C.), which prohibit any person i'.
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n mineral claim who does not hold a free min
er's certificate, does not prevent a partner in 
a claim recovering his share of the proceeds 
of a sale thereof by his co-partner though he 
held no certificate when he brought his ac
tion, having allowed the one he had up to the 
time of sale to lapse. Archibald v. .\lc\er- 
lianic, xxix., fit 14.

41. Hivers and streams — Driving logs — 
Obstruction — Dam — If. 8. O. {1881i c. 
lit), ns. I and By It. S. ». (1887) c. 120. 
s. 1. all persons arc prohibited from prevent
ing the passage of saw logs and other timber 
down a river, creek or stream, by felling trees 
or placing any other obstruction in or across 
the same. Held, reversing the judgment ap
pealed from (20 O. It. 206) that placing a 
dam on a river or stream by which the sup 
ply of water therein was diminished so as to 
interfere with the passage of logs was an ob
struction under this Act. T'avyuliarson v. Ini- 
/a rial Oil Co., xxx., 188.

42. Construction of statute — Jurisdiction 
of Superior Court — Suit for joint penalties— 
Second offences—Sale of drags -" Quebec 
Pharmacy .1 et ”—Ifctrospcctivc legislation.] — 
The sale by an unlicensed person of drugs by 
retail in the Province of Quebec, whether such 
drugs be poisonous or not. or partially com
posed of poison, or absolutely free from poison, 
is a violation of the prohibition contained in 
art. 4035 It. S. Q.. whether or not the articles 
sold be enumerated in the “Quebec Pharmacy 
Act ” as poisonous or as containing an en 
itinerated poison.- .lodgment appealed from 
(Q. It. 0 Q. B. 243) reversed. Taschereau 
and (4Wynne, J.I., dissenting. L’Association 
I’liarmaceutiguc de Québec v. Livcrnois, xxxi.,

| The Privy Council refused leave to appeal, 
August. 10Ol.|

43. Construction of statute—20 if 21 Viet. 
e. -i}. x. 12 ( Imp. I - -Criminal prosecution - - 
l'mlic:;hmcftt of trust funds — Suspension of 
civil reined g — Stifling prosecution—Partner-

Bee Trusts. 22.

II. Prohibited contract — Penal statute — 
A ullitg.

Sec No. 20, ante.

45. Statutory prohibition —■ Penal statute 
- Wholesale purchase — Guarantee — For- 
f'iture -- Xova Scotia License .let—Practice. 

Sec No. 37, ante.

0. Retrospective Kffect.

40. Construction of — Winding-up Act — 
Contributories — Set-off—/;.< Viet. c. 2J. ss.

JJL I" -Ifctrospcctivc legislation. 1—Sec- 
tions 75 and 70 of the Winding-up Act (45 
m i e. 23 11 ». 1 ). in respect to claims acquir 

‘‘■I by contributories within 30 days of the 
(‘••imncnccment of winding-up proceedings for 
us> i- a set-ofi", only apply to actions against 
it contributory when the debt claimed is due 
from i he person sued in his capacity as con
tributory and the said Act is not retrospective 
in regard to a claim purchased in good faith 
nnd for value prior to the passing of the sta- 
,1."'., l»gs v. llunk of Prince Ldicard Island,

47. Construction — Legislative declaration 
—Customs duties—Articles imported in parts 
—Subseguint imposition of duty.] The sever
al parts of an article were manufactured in 
the I'nitcd States and imported into Canada 
where they were put together. The Crown 
sought to collect duty on such parts accord
ing to the value of the complete article. There 
was no duty iui|>osed on parts of an article at 
the time the information was laid. Held, '
that the subsequent passage of an Act. IS &
4» Viet. v. til. s. 12, re-enacted by 411 Viet, 
c. 32, s. 11, imposing a duty on such parts 
was a legislative declaration that it did not 
previously exist. (Jrinnell v. The Qiicm, xvi.,
11».

48. Construct ion - lf< tr aspect ive effect — 
Right of notion \>yh<i<iice t'loivn lev
raut — 'i'i I’ief, e. 2~i — It. S. C. e. J8 — .Vi
ol Vic#, c. i'i. e. 18.] Ih Id. reversing the 
judgment appealed from <2 Kx. C. It. 328), 
that even assuming 50 & 51 Viet. c. 16 gives 
nn action against the Crown for an injury to 
the person received on a public work resulting 
from negligence of which its officer or servant 
is guilty (upon which point the court ex
pressed no opinion), the act is not retroactive 
in effect and gave no right of action for in
juries received prior to its passing. The Queen 
v. Martin, XX., 240.

4». Retroactive * ffeet — Municipal corpora
tion — Turnpike road company—Friction of 
toll gates — Consent of corporation.]—A 
turnpike road company had been in existence 
for a number of years and had erected toll 
gates anil collected tolls therefor, when an Act 
was passed by the Quebec Legislature, 52 Viet, 
c. 43. forbidding any such company to place 
a toll or other gate within the limits of a 
town or village without the consent of the 
corporation. Section 2 of said Act provided 
that “ this Act shall have no retroactive ef
fect," which section was re|ienled in the next 
session by 54 Viet. c. 3li. After 52 Viet. c. 
43 was passed, the company shifted one of its 
lull gates to a point beyond the limits of the 
village, which limits were subsequently ex
tended so as to bring said gate within them. 
The corporation took proceedings against the 
company contending that the repeal of s. 2 
of 52 Viet. c. 43, made that Act retroactive 
and that the shifting of the toll gate without 
the consent of the corporation was a violation 
of said Act. Held, affirming the decision of 
the Court of Queen's Bench, that as a statute 
is never retroactive unless made so in express 
terms, s. 2 had no effect nnd its repeal could 
not make it retroactive; that the shifting of 
the toll gate was not a violation of the Act, 
which only applied to the erection of new 
gates; and that the extension of the limits of 
the village could not affect the pre-existing 
rights of the company. I illagi of St. Joachim 
v. Pointe Claire Turnpike Road Co., xxiv., 
48tl.

50. Construction of statute — Jurisdiction 
of Superior Court — Suit for joint penalties 
—Second offences — Sale of drugs "Que
bec Pharmacy . 1 c# "—Retrospective legisla
tion.]—Art. 4030 I b i added to the " Quebec 
Pharmacy Act ” by 02 Viet. c. 35, s. 2. has 
no retroactive effect upon proceedings insti
tuted for penalties under the Act before the 
amendment came into force. —- Judgment ap
pealed from (Q. R. 0 Q. B. 2431 reversed, 
Taschereau and Gwynne, J.T., dissenting.
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l sxoeiat ion Pharmaceutique de Québec v. 
Live mois, xxxi., 43.

IT ho Privy Council refused leave to appeal, 
August. 11)01.]

51. Construction of statute ■— Amending 
Act — Retrospection — Sale of lands—Judg
ments and orders.}—Until 1807 it was the 
practice in Manitoba for the Court of Queen’s 
Bench to grant orders for the sale of lands 
on judgments of the County Court under rules 
803 et seq., of the Queen’s Bench Act, 1805. 
In that year the Court of Queen’s Bench de
cided that this practice was irregular, and in 
the following session the legislature passed an 
Act providing that “in the case of a County 
Court judgment, an application may be made 
under rule 803 or rule 804, ns the case may be. 
This amendment shall apply to orders and 
judgments heretofore made or entered, except 
in cases where such orders and judgments 
have been attacked before the passing of this 
amendment.” Held, Sedgcwick, J., dissenting, 
that the words " orders and judgments ” in 
said clause refer only to orders and judg
ments of the Queen's Bench, for sale of lands 
on County Court judgments and not to orders 
and judgments of the County Courts. Held, 
further, reversing the judgment of the King’s 
Bench (18 Man. L. 11. 419), Davies, J.. dis
senting, that the clause had retroactive opera 
tion only to the extent that orders for sale 
by the Queen’s Bench on County Court judg
ments made previously were valid from the 
date on which the clause came into force but 
not from the date on which they were made. 
Held, per Sedgcwick. .1., that the clause had 
no retroactive operation at all. Schmidt v. 
Hit:, xxxi., 002.

52. Commencement of Act — Judgment 
simultaneous with ussent—Effect on appellate 
jurisdiction.

See No. 2, ante.

10. Application of Statutory Provisions.

53. Construction of statute—5Ji d? 55 Viet, 
r. 25—Appeal to Supreme Court.}—Held, per 
Strong, C.J., and Fournier and Sedgcwick, .1.1., 
that the right of appeal given by 54 & 55 Viet, 
c. 25, does not extend to eases standing for 
judgment, in the Superior Court prior to the 
passing of the said Act. Couture v. Bouchard 
(21 Cnn. S. C. It. 181) followed. Taschereau- 
and Uwynnc, JJ., dissenting.—Per Fournier. 
J. That the statute is not applicable to cases 
already instituted or pending before the courts, 
no special words to that effect being used. 
Williams v. Irvine, xxii., 108.

I Followed in Cowen v. Evans ; Mitchell v. 
Trcnholme, and Mills v. Limoges (22 Can. S. 
C. B. 331). See No. 55, infra.}

54. Construction of statute — Married wo
man's property—Separate estate—Contract by 
married woman — Separate property exigible 
—V. S. I . C. c. 78—.15 Viet. c. W (O.)-H. 
8. (>. (is77) cc. 125 and 127—47 Viet. c. 19 
(0.1]—A woman married between 1859 and 
1872 acquired, in 1879 and 1882. lands in 
Ontario as her separate property, and in 
1887, before the Married Woman’s Pro
perty Act of that year (K. S. O. c. 132», 
came into force, she became liable on cer
tain promissory notes made by her. Held, re
versing the decision of the Court of Appeal, 
that the liability of her separate property to

satisfy a judgment on said promissory notes 
depended on the construction of the Married 
Woman’s Ileal Estate Acts of 1877 (B. S. O, 
cc. 125, 127», and the Married Woman’s Pro 
perty Act. 1884 (47 Viet. c. 19), read in the 
light furnished by certain clauses of C. S. F. 
C. c. 73; and that her capacity to sue and 
be sued in respect thereof carried with il n 
corresponding right on the part of her cred
itors to obtain the fruits of a judgment 
against her by execution on such separate 
property. Moore v. Jackson, xxii., 210.

55. Appeal to Supreme Court — Pending 
suits — 5/f it 55 Viet. c. 25, ». 3.1—The sta 
tutu 54 & 55 Viet. c. 25, s. 3, which provide- 
that "whenever the right to appeal is de
pendent upon the amount in dispute sinli 
amount shall be understood to be that de 
mnnded and not that recovered, if they are 
different,’’ does not apply to cases in whirl 
the Superior Court has rendered judgment in
to cases argued and standing for judgment 
(en délibéré) before that court, when the Art 
came into force. Williams v. Irvine (12 Can. 
S. C. It. 108) followed. Co wen v. Evan- ; 
Mitchell v. Trcnholme; Mills v. Limoges, xxii. 
331.

50. Municipal corporation — Ditches and 
Watercourses .1 et. It. S. O. (2887) c. 220 
acquisition for drain — Owner of land 
Meaning of term owner. |—By s. 0 (a) of the 
Ditches and Watercourses Act of Ont. (It. S. 
< >. 11887 | c. 220 », any owner of land to I»- 
benefited thereby may file with the clerk of a 
municipality a requisition for a drain if he 
has obtained " the assent in writing thereto of 
(including himself) a majority of the owun
affected or interested.” Held, affirming ih, 
judgment of the Court of Appeal, that 
"owner” in this section does not mean in- 
assessed owner ; that the holder of any real in
substantial interest is an "owner affected i 
interested”; and that a mere tenant at will 
can neither file the requisition nor be included 
in the majority required.—Quart, If the per 
son filing the requisition is not an owner 
within the meaning of tlml term are the pro 
ceedings valid if there is a majority without 
himÏ Township of Osyoode v. York, xxn 
282.

57. Registry Act, U. S. O. c. 11\—Munici
pal by-law, registration of—.Vod'ct-.J—1». S. 
U, (1877) c. 114, s. 83, providing that no In n, 
charge or interest affecting laud shall be valid 
as against a registered instrument executed 
by the same party, his heirs or assigns, is 
not restricted to interests derived under writ
ten instruments susceptible of registration, 
but applies to all interests. City of Tomato 
v. Jarvis, xxv., 237.

58. Public liiyhicay—.}(i Viet. (O.i c. /' — 
Registered plan — Dedication — Lisu '''in
struction of statute —■ Retrospective .si-. ytr 
—Estoppel.}—The right vested in a municipal 
corporation by 40 Viet. (O.) c. 18. to o uvert 
into a public highway a road laid out !>y a 
private person on his property, can only he 
exercised in respect of private roads, to t'n- u.-e 
of which the owners of property abutting 
thereon were entitled. Uooderlium v. ' i’ll of 
Toronto, xxv., 240.

59. Mortgage — Mining machinery Illus
tration - - Fixtures — Interpretation <-: terms 
—Bill of sale — Personal chattels—R. 1. 
8'. (5 ser.) c. 92. ss. 1, Jj and 10 (Bills of sale)
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—>.7 lie#. ( V. N.) c. /. ». 1\J (The Mine» , 
Ac#). J- The ” fixtures ” included in the mean
ing of the expression Personal chattels ” by 
the tenth section of the Nova Scotia “ Bills of 
Sale Act,” are only such articles us are not j 
made a permanent portion of the land and 
may be passed from hand to hand without , 
reference to or in any way affecting the 
land, and the " delivery ” referred to in the i 
same clause means only such delivery us can 
is? made without a trespass or a tortious Act. 
—An instrument conveying an interest in 
lands and also fixtures thereon does not need 
to he registered under the Nova Scotia “ Bills 
of Sale Act” l It. S. N. S. 5 ser. c. 1121. and 
there is now no distinction in this respect be
tween fixtures covered by a licensee's or ten
ant's mortgage and those covered by a mort 
gage made by the owner of tlie fee. Warner 
v. Dun. xxvi., 388.

00. Marital right»—Married woman—Sepa
rate estate — Interpretation— Jd \ict. e. 7,
». 3, mid amendments — It. S. C. c. .}0—X. 
11". Ter. (Jrd. .No. Hi of IHS9. |—The provisions 
of Ordinance No. hi of ISSU ( N.-NV. T. ) are 
not inconsistent with ss. 31! to 40. inclus
ively of "The North West Territories Act." 
which exempt from liability for lier husband's 
debts the personal earnings and business pro
fits of a married woman.—The words " her 
personal property,” used in the said Ordinance 
No. lti are uncon fined by any context, and 
must he interpreted not ns having reference 
only to “ the personal earnings " mentioned in 
s. 3U, but to all the personal property belong- , 
ing to a woman, married subsequently to the 
Ordinance, as well us to all the personal pro
perty acquired since then by women married 
before it was enacted, lirittlebank v. (Iray- 
Joncs (5 Man. L. It. 33) distinguished. ( on- 
yir v Kennedy, xxvi., 31)7.

01. Master and servant - Xegligenee —
-lr<*. 3019-3053 C. C. Civil "(Jut lac factories 
\ii" It. s. (j. Responsibility Accident, 

cause »( — Conjecture Evidence nans 
of proof — Statutable duty, breach of—Police 
ngulation*.]—The provisions of the " Quel nr 
Factories Act.” (It. S. <j. arts. 3011) to 3053 
inclusively), are intended to operate only as 
police regulations and the statutable ditties 
thereby imposed do not affect the civil respon
sibility of employers towards their employees 
as provided by the Civil Code. Montreal I tol
ling Mills Co. v. Corcoran, xxvi., 505.

Appeal —Jurisdiction—.72 Viet. c. 37,
* 2 ( I). ) —Appointment of presiding offieers— 
['<>u ut y Court J edges—.7.7 Vic#, e. IS (Out.) — 
ô'1' l iet. c. }7 (Ont. I—Appnil from assess- 
no nl Pinal judgment.]—By 52 Viet. c. 37. 
s- amending " The Supreme and exchequer
* inrts Act.” an appeal lies in certain cases , 

the Supreme Court of Canada from courts
" "i hist resort created under provincial legis- 
late.ii to adjudicate concerning the assessment 
of property for provincial or municipal pur 
poses, in cases where the person or persons 
presiding over such court is or are appointed 
hv provincial or municipal authority." By 
tie-(intario AcR 55 Viet. c. 48. as amendeil 
hy 5s Viet. c. 47. an appeal lies from rulings 
"i municipal courts of revision in matters of 
assessment to the County Court judges of the 
Fount y Court district where the property has j 
been assessed. On nil appeal from the de
cision of the County Court judges under the j 
Ontario statutes:—Held, King. J.. dissenting, j 
date if the County Court judges constituted I

a "court of last resort” within the meaning 
of .)2 \ iet. c. 31, s. 2, the persons presiding 
oyer such court were not appointed by pro
vincial or municipal authority, and the appeal 
was not authorized by the said Act. lit Id. 
per <4wynne. .1.. that ns no binding effect is 
given to the decision of the County Court 
judges, under the Ontario Act cited, the court 
appealed from was not a "court of last re
sort" within the meaning of 52 Viet. c. 37, 
s. 2.—(Juan, Is tlie decision of the County 
Court, judges a " filial judgment " within the 
meaning of 52 Viet. c. 37. s. 27 City of To
ronto v. ’Toronto Ity. Co., xxvii., tip).

♦y. .7/ l ie#, v. 13. s. 51— Civil service— 
i'.d tra salary -Additional remuneration -Per
manent employees.\ The Civil Service 
Amendment Act. IS88 (51 Viet. c. 121, by s. 
51, provides that "no extra sa lacy or addi
tional remuneration of any kind whatever 
shall be paid to any deputy-head, officer or 
employee in the civil service of Canada, or 
to any other iierson permnnéntly employed in 
the public service of Canada.” Held, that re 
porters employed on the Hansard staff of 
tlm House of Commons of Canada, are per
sons subject to the operation of the statute 
quoted. Held, further, that in the section re
ferred to, the words " no extra salary or ad
ditional remuneration ” apply only to pay
ments which, if made, would be extra or ad
ditional to the salary or remuneration payable 
to an ollicer for services which, at the time of 
his acceptance of the appointment, could legi
timately have been intended or expected to be 
within ilie scope of the ordinary duties of his 
ofliee, although additional to them. Tin (Juteii 
v. H radie y, xxvii,, 057.

04. Itailways—.71 Viet. e. 2/f, s. 2H3 (It.) — 
It a il way crossings Packing railway frogs,
wing-rails, tic. \egligi nee. | The proviso of 
s.-s. 4 of s. 202 of " The Railway Act " (51 
Viet. c. 21) ( I ). i i does not apply to the fill
ings referred to in s.-s. 3. and confers no
power upon the Railway Commit!*........ the
Privy Council to dispense with tlie tilling in 
of the spaces behind and in front of railway 
frogs or crossings and the Fixed rails of 
switches during the winter months. - Judg
ment of the Court of Appeal for Ontario (21 
Ont. App. R. IX! i reversed. Washington v. 
Grand Trunk Ity. Co., xxviii., 1*4.

| Affirmed by the Privy Council, 24th Fehru 
ary, LSI 111. See Can. (Sax. vol. xxx.. p. 543; 
vol. xxxi . p. 415; vol. xxxii.. p. 514 ; (1KU8) 
A. C. 275.|

,<15. Winding-up Art - Moneys paid oat of 
court Order made by inadvertence—Jurisdic
tion to compel re payment- It. S. C. e. #29, 
ss. ]0, JIJ- I,nous standi of lt< ecirer-Gcn-
eral ■">•/ «I 5ti I n i. v. Statute, con
st met inn of. | The liquidators of an insolvent 
bank passed their filial accounts and paid a 
balance, remaining in their hands, into court. 
It appeared that by orders issued either 
through error or by inadvertence the balance 
so deposited laid been paid out to a person who 
was not entitled to receive thi* money, and the 
Receiver-(Sellerai for Canada, as trustee of the 
residue, intervened and applied for an order 
to have the money re paid in order to be dis 
postal of under the provisions of the Winding- 
up Act. Held, uflirming the decision of the 
Court of Appeal for Ontario, that the Re
ceiver-! îenera I was cut it led so to intervene al
though the tlm-e years from the date of the 
deposit mentioned in the Winding up Act had
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not expired. Held, nlso, that even if lie was 
not so entitled to intervene the provincial 
courts had jurisdiction to compel re-payment 
into court of the moneys improperly paid out. 
IIoyaboom v. Iteceiver-t 1 clieral of Canada; 
In re Central Hank of Canada, xxviii., 192.

tit». Civil service—Superannuation—It. S. C. 
e. S -Abolition of office- Diseretionurp pom r 
—Jurisdiction.)—Employees in the civil ser 
vice of Canada, who may he retired or removed 
from office under I lie provisions of s. 11 of 
“ The Civil Service Superannuation Act ” ( It. 
S. C. c. IS i, have no absolute right to any 
superannuation allowance under that section, 
such allowance being by the terms of the Act 
entirely in the discretion of the executive au
thority. Italderaon v. The Queen, xxviii.. 201.

07. I'll Id ie works - I‘nil mnis and canals— 
It. S. C. e. .{?. s. Id -Contracts binding on the 
Crown—Hoods sold and delivered on verbal 
order of Crown officials -Supplies in excess of 
tender—Errors and omissions in accounts ren
dered — Findings of fart - Interest — Arts.
Join <(• I'll7 C. C. Ml d- 'll I let. e. III. 
s. .1.1, | The provisions of s. 00 of the “ Act 
respecting i lie Department of I la il ways and 
Canals” (H. S. C. c. 07), which require all 
contracts affecting that department to he 
signed by the Minister, the Deputy Min
ister or some person specially authorized, and 
countersigned by the secretary, have reference 
only to contracts in writing made by that de
partment (Gwynne. .1,. contra i. Where goods 
have been bought by and delivered to officers 
of tin- Crown for public works, under orders 
verbally given by them in the performance of 
their duties, payment for the same may be 
recovered from the Crown, there being no sta
tute requiring that all contracts by the Crown 
should lie in writing. Mlwynne and King. 
.1.1., contra i. Tin Queen v. Ilendcrson, xxviii.,

tiS. Married woman — Separate property— 
Conn nance Contracts - t n. \ . /{. c. 72. | — 
Section 1 of C. S. N. It. c. 72. which provides 
that the property of a married woman shall 
vest in her as her separate property, free from 
tin* control of her husband and not liable for 
payment of his debts, does not. except in the 
case s]N*cially provided for. enlarge her power 
for disposing of such property or allow her to 
enter into contracts which at common law 
would lie void. Moore v. Jackson (22 Can. 
S. C. It. 210) referred to. Lea v. Wallace 
(39 X. It. Hep. 4921 reversed. Wallace v. 
Lea, xxviii., 595.

09 Talent of in rent ion—Canadian liaient - 
Expiration of foreign paient It. S. C. e. til, 
s. S—id «(• .'a; 17c/. e. 2). s. Z.|—The Exche
quer Court of Canada (0 Ex. C. U. 55). de
clared a certain patent to be a good, valid and 
subsisting patent, and that it bail been in
fringed by llie defendants, and held that, the 
expression "any foreign patent ” occurring in 
the concluding clause of >. s of "The Patent 
Act,” must lie limited to foreign patents in 
existence when the Canadian patent was 
granted. On appeal, the Supreme Court of 
Canada affirmed tin* judgment of the Exche
quer Court, and dismissed the appeal with 
costs. Hresehel v. hier Incandescent Light 
Mfy. Co., xxviii.. (108.

Vf. amendment to Patent Act passed in

70. Joint stock company—Irreyular organ- 
iza t io n—Su bseri ption f or sha res—Wit lid ra wal 

■—Surrender—Forfeiture—Duty of directors— 
Towers —Cancellation of stock—Ultra vires— 
"The Companies Act ” — "The Winding-up 
Act ”—Contributories—Pleading.]—After the 
issue of an order for the winding-up of a joint 
stock company, incorporated under “ The 
Companies Act” (H. S. C. c. 119), a share 
holder cannot avoid his liability as a eontri 
butory by setting up defects or illegalities in 
the organization of the company, as. under tin- 
provisions of the Act, such grounds may be 
taken only upon direct proceedings at the in 
stance of the Attorney-General.- -The power- 
given directors of a joint stock company un
der *’ The Companies Act” (It. S. C. c. lit) i. 
ns to forfeiture of shares for non-payment of 
calls, are intended to be exercised only when 
the circumstances of the shareholders render 
it expedient in the interests of the company, 
and they cannot be employed for the benefit of 
the shareholder. Common v. McArthur, xxix..

71. Itailway — ltunniny of trains — Ay 
preaching crossing - Warning — Shunting 
Itailway Act, ISSS, s. 2-iti. |—Section 25ii - 
tin* Itailway Act. ISSS. providing that " tin- 
bell with which the engine is furnished shall 
be rung, or the whistle sounded, at the ili- 
taiice of at least eighty rods from every place 
at which the railway crosses any highway, 
and lie kept ringing or be sounded at short 
intervals until tin- engine Inis crossed siu-h 
highway” applies to shunting and other tern 
pornry movements in connection with the run 
ing of trains as well as to the general traffic. 
Canada Atlantic Ity. Co. v. Henderson, xxix..

72. Municipal corporal ion — Assessment 
Montreal Harbour improvements - Sg-'iol 
taxes Widening streets—Const rail ion of > 
lute—•>? l ief. c. Ô7 {Que. I—Ô2 lie/. •
s. U!) ( Que, t I — Notwithstanding the n l r- 
oneo therein to “existing rolls.” the_appli-.i 
lion of s. 1 of the Act of 57 Viet. e. 57 ( <„> : -
should In* restricted to tin* cost o*" the " ........
ing ” only of the streets therein named in - ■-
where there were then existing rolls prep • i 
by tin* commission fixing the limits for :i-it 
purpose, and these words could not have rlie 
effect of extending the nature and character of 
such works so as to include work manil - -ily 
forming part of the harbour improve!- lit 
scheme and chargeable against a special m 
under a by-law based on the provisions •*. 
139 of the Montreal City charter. 52 \ -

i 79. White v. City of Montreal, xxix.. <i7

73. Hirers and streams—Floatable war - 
Construction of statute—" The Sawlogs i nv

! ing Act '- It. S. O. ( 1SS71 c. Ill -.1/ ''tui
tion- -Action upon award Hirer inn, " 
incuts—Detention of togs—Damages.) A ln*n 

; logs being tloated down a stream are « rea
sonably detained by reason of others I icing 
massed in front of them, the owner is ei third 

I to an arbitration under the Sawlogs Driving 
j Act to determine the amount of bis d --niiges 

for such detention and is not restricted in d"' 
remedy provided by s. 3 of that Act,

I removing the obstruction. Judgment • -f tl|e 
Court of Appeal (2(1 Out. App. It. I'" re‘

! versed. Coekburn *(• Sons v. Imperial l.mnlur 
j Co., xxx., 80.

I 74. Controverted election—Preliminary ob- 
I feet ions—Status of petitioner—til Viet. e. IT
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(JJ il- ti\ I ici. c. 12 (D.)—59 l ie#, e. 9. ». 272
< Gu<. • Dominion franchises. J -— The princi
pal contention on preliminary objections t<> n 
controverted election petition was. that the 
petitioner had been guilty of corrupt practices 
before and during the election, and that, by the 
effect of the statutes, til Viet. c. 14 and tti & 
t»4 Viet. e. 12, the Dominion Franchise Act 
was repealed, and the provisions of the “Que
bec Elect ions Act ” regulating the franchise in 
the Province of Quebec substituted therefor 
so as, thereby, to deprive the petitioner of a 
right to vote under 59 Viet. c. 9. s. 272, and 
being so deprived of a vote that lie laid no 
status as petitioner. In the Election Court, 
evidence was taken on issues joined and the 
judge, holding that no corrupt practice upon 
the right of the petitioner had been proved, 
dismissed the preliminary objections, tin ap
peal to the Supreme Court of Canada. Held, 
that as corrupt practices had not been proved, 
the question as to I he effect of the statutes 
did not arise.—Per Gwynne, .1. The amend
ment to the Dominion Franchise Act by til 
Viet. c. 14 ( D.) and tti iV til Viet. c. 12 ( D. > 
has not introduced into that Act the provisions 
of s. 272 of " The Quebec Elections Act " so 
as to deprive a person properly on the list of 
voters for a Dominion election of his right to 
vote at such election, Heauharnois Election 
( tint ; Eon v. Poirier, xxxi., 447.

75. Constraction of statute - - Xeglignicc— 
P< rsonul injuries Drains unit m iens—Lia
bility of munieigalitg- (t/fmis and emfiloyies 
o] in a nidiial corgorat ion 59 l ie#, c. 55, s. ,!G, 
s. s. AN i (Jin . • | The Act incorporating the 
Town of St. Louis, Que., gives power in the
< > niii il to regulate the connection of private 
drains with sewers, "owners or occupants be
ing bound to make and establish connections 
at their own cost, under the superintendence 
of an officer appointed by the corporation.” 
Iithl. affirming the judgment appealed from, 
that the municipality cannot be made liable 
l r damages caused through the acts of a per
son permitted by the council to make such 
connections, as he is nMlIier an employee of 
the corporation nor under its control. Dallas 
' Town of at. Louis, xxxii., 120.

“•!. Construction of -}/ \ id. c. 102 l X.ll. I
\l uiiiei fiat bond T'orni— Statute authori:- 

">//. I An Act of the New llrtl ns wick Legis
lature authorized the County Council of Glou- 
cesivr County to appoint Almshouse Commis- 
H"t.( i s for the parish of Ha I hurst, in said 
county, who might build or rent premises for 
mi almshouse and workhouse, the cost to be 
assessed on tile parish. The municipality 
was empowered to issue bonds, to be wholly 
chargeable on said parish, under its cor- 
l" seal and signed by the warden and
>•'< iMary treasurer, the proceeds to be used 
by ilie commissioners for the purposes of 
•be Act. G. purchased from the sécré
tai \ treasurer of the county a bond so 
Mgi» d and sealed and headed as follows :

\ -in.use Bonds, Parish of Bathurst.” It
Wtuii in, to state that " This certifies that the 
l’ai -I. of Bathurst, in the County of Glouces
ter. Province of New Brunswick, is indebted 
to !.. urge S. Grimmer.” . . . pursuant to 
nn Ait of Assembly (the above mentioned 
A‘ii. t\;c. In an action by <1. on said bond. 
IE . reversing the judgment of the Supreme 

y.ou,t of New Brunswick C!5 X. B. llep. 2551, 
that • otwithstanding the above declaration 
tiini the parish was the debtor, the County 
°* Gloucester was liable to pay the amount
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due on the bond. Ur tinnier v. County of 
Gloucester, xxxii., UU5.

77. Construction of 5.S l ief. c. 25 t X.11. i —
.icf st eal ing bent jits of lift insurance to H ires 
and children - Accident insurance. I — l‘er 
Sedge wick, .1. The New Brunswick Act 158 
Viet. c. 25 I. for securing to wives and children 
the bencht of life insurance applies to accident 
insurance as well as to straight life insurance. 
Cornwall v. Halifax Hanking Vo., xxxii., 412.

78. Construction of (JO it- (il Fief. c. J.J 
( D. I — (J an sin ni/ by-law A gin til de gin no 
Aggtals in Ontario eases. | The appeals to 
the Supreme Court from judgments of the 
Court of Appeal for Ontario are exclusively 
governed by the provisions of tit» & til Viet. c. 
;*4 (D. (, and no appeal lies as of right unless 
given by that Act. Town of Aurora v. Village 
of Markham, xxxii,, 457.

I Sec 5 Ont. L. It. GOO.J

79. Construction of GO «(• (il Viet. e. J.J 
( D. I A figeais from Ontario Courts \gfuut 
in criminal ease. I The Act of the Dominion 
I’urliuuicni respecting appeals from the Court 
of Appeal lor Ontario to tin- Supreme Court 
(UO ft 01 Viet. c. : ! I >. applies only to «nil 
cases. Criminal appeals are regulated by iIm
provisions of the Criminal Code. It ice v. The 
hing, xxxii., 480.

SO. Com/ni ny taw — “ 'The Com gunies Act. 
JSUH " t It.C. i and amendment- Construction 
of statutt -Memorandum of association—Con
ditions imgosed by statut* Publie got icy— 
Preference stock -Election of directors.J In 
the memorandum of association of a joint 
slock company formed under the provisions of 
the British Columbia " Companies Act, 189U,” 
and its amendment in 1801, there was a clause 
purporting to give to the holders of a certain 
block of shares, being a minority of the capital 
stock issued, the right at each election ot the 
board of directors to elect three of tin- live di
rectors or trustees for the management of the 
business of the company, notwithstanding any
thing contained in the Act. Held, that the 
shares to which such privilege was sought to 
be attached could not be considered preference 
shares within the meaning of the statute, and 
that such agreement was ultra rues of the 
powers conferred by the statute and null and 
void, being repugnant to the conditions us to 
elections of trustees and director* imposed by 
the Act as matters of public policy. Judg
ment appealed front <0 B. V. ltcp. 2751 re
versed. Colonist Printing and Publishing Co. 
et ut. v. Dunsmuir et ul., xxxii., 070.

81. Canada Eridcnce .le/, I#9j—Construc
tion and intergretation—Comgi tency of hus
band and wifi as witness!* -— " Communica
tions " -Privilege Itcfercncc to Hansard dc 
bates.\—l nder the provisions of " The Canada 
Evidence Act, 180."$,” the husband or wife of 
a person charged with an indictable offence is 
not only a competent witness for >*r against 
the person accused, but may also bo compelled 
to testify. Mills, J., dissenting Evidence by 
the wife of the person accused of acts per
formed by her under directions of his counsel, 
sent to her by the accused to give the direc 
lions, is not a communication from the bus- 
band to his wife in respect of which the Can
ada Evidence Act forbids her to testify. Mills, 
J., dissenting.—Per Girouard, J. (dissentingt. 
The communications between husband and 
wife, contemplated by the Canada Evidence

STATUTES.
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Act, 181)3, umy bo de verbo, de facto or dc 
corpore. Sexual intercourse is such a com
munication and in the case under appeal 
neither the evidence by the accused that blood
stains upon bis clothing were caused by having 
such intercourse at a time when bis wife was 
unwell, nor the testimony of bis wife in con
tradiction of such statement as to her condi
tion, ought to have been received.- /'< /• Mills, 
.1. (dissenting). Vnder the provisions of the 
Canada Evidence Act, 181)3, and its amend
ments, the husband or wife of an accused per 
son is competent as a witness only on behalf 
of the accused and may not give testimony on 
the part of the Crown.—/'it Taschereau, C.J. 
The reports of debates in the House of Com 
mous are not appropriate sources of informa
tion to assist in the interpretation of language 
used in ^the statute. Gosselin v. Thu King,

82. Jt! Met. c. 11, ». 22—.Supreme Court of 
t'uimda—Construction of statute—A’eio trial.) 
—Uuder s. 22 of the Supreme and Exchequer 
Courts Act, no appeal lies from the judgment 
of a court granting a new trial, on the ground 
that the verdict was against the weight of 
evidence, that being a matter of discretion. 
Boak v. Merchants' Marine Ins. Co., i., 110.

L&cc R. S. C. e. 135, s. 24 (d), as amended 
by 54 & 55 Viet. c. 25, s. 2, enacted since 
date of above decision.]

83. Implied extinction of right of way — 
Co bourg Iturbonr works—10 Geo. 11 . c. 11.) 
—Held, that a public right of way from the 
end id' a street to the waters of Lake Ontario 
had been extinguished by statute by necessary 
implication. Corporation of Yarmouth v. Sim- 
mouds ( L. it. 10 Ch. 1». 518) followed. Stand- 
leg v. Terry, iii., 350.

See Title to Land, 32.

81. Construction of -'pi Viet. e. dJ (D.)— 
Winding-up Act—Foreign corporation—Con
flict of la tes—28 it 2i) I 'ict. e. UJ (Imp.) J— 
The Act 45 Viet. c. 23 (D.) does not apply to 
foreign corporations doing business in Canada. 
Merchants Bunk of Halifax v. Gillespie, x., 
312.

See Company Law, 18.

85. Construction of Dominion Telegraph Co. 
Incorporation Act — J) l ict. e. 52 (D.) — 
Towers—Cutting trees.

See Trespass, 2.

80. A ova Scotia Itailivuy Act—Tax on mil- 
way—Exemption — Mining company -- Con
struction of railway by—H. S. A. S. (5 ser.)

Sec Railways, 135.

87. 54 <(" 55 Viet. c. dô, s. J—Application of 
—Appeal to Supreme Court—Amount in con
troversy.

See Appeal, 52, 53.

88. Railway belt in British Columbia—Sta
tutory conveyance to Dominion—Tre-emption 
prior to — Federal and provincial rights — 
Lands Act of IS73 and 18VJ (B.C.)- J7 lict. 
c. 6 (U.)

See Constitutional Law, 72.

80. Manitoba Constitutional Act — Matters 
relating to education — Towers of provincial 
legislatures—Repeal—Right of appeal to Gov

ernor-Ueneral-in-Couneil—3d l ict. c. 3, ». 22, 
».-#. 2 (D.)—B. A. .1. Act, s. UJ, s.-s. J.

See Constitutional Law, 2.

00. Construction of—Foreshore - - T roper t y 
in- Right of ('. T. R. Co. to use—Jus publi
cum—Access to harbour.

See I'oHKsiioitE.

01. R. S. A. S. (5 ser.) e. 84—Registry- 
Indorsement on lease — Lease for lives—Tro

See Lease, 31.

02. Customs duties — 50 it 51 Viet. c. JU, 
items 8S and 17J —■ Exemption from duty- 
Steel ruils lor use on runways—Application 
10 strut railways.

See Customs Duties, 3.

03. “ Bills of Exchange Act, 18UU "—" Tin 
Bunk Act," R. S. C. e. LtU -— Constitutional 
law—Obligations binding on provincial legis
latures— Government expenditures — A ego li
able instrument—" Letter of credit ”—Towers 
of executive councillors.

See Constitutional Law, 20.

04. Ex post facto — Legislation — Special 

Set Municipal Coupokation. 124.

05. Lundlonl and tenant R. S. U. <1*«>7 • 
c. I'/J, s. 28—Disticss—Goods of person hold 
iny " under " tenait,.

See LaNDLOBU AND TENANT, 0.

00. Repair of streets—Pavements—.Inm ■ 
ment of owners— Double taxation—2.] Viet. v. 
JU UV..S. I- 5J l ict. c. 6U, s. 14 (iX.S.)

See Municipal Coupokation, 125.

07. Convention of IMS — Fisheries—-Tim; 
mile limit -Foreign fishing vessels—“Fishing" 
—ÔU Geo. III., v. JS (Imp.)—R. S. C. ce. ■'# 
it i/5.

See Fisheries, 4.

08. Lease of mining ureas — Rental agrei 
ment—Tayment of rent- Forfeitures.

See No. 140, infra.

00. Appeal—Jurisdiction—1} it 55 Ynt. e. 
25, s. 2— Expropriation—Death of arbitrator 
- 51 \ ict. e. JU. ss. tôt), 157—Lapse of hint 
for making atcaid—Art. Id C. C.

Sec Railways, 30.

1(H). Appeal—Jurisdiction-—Future rights— 
Alimentary allowance—R. S. C c. 135, -• 
s.-s. d; Ô4 it 55 Viet. c. dô, ». J; 5(i Viet. e.
». 2.

See Appeal, 82.

101. 61) A- 61 Viet. c. 3j. ». 1 («.)—.1 •'//' 
from Ontario to Supreme Court of Can "In— 
Matters in controversy — Interest of coni 
mortgagee—Surplus on mortgage sale.

See Appeal. 84.

102. Foreign statutory conditions—/' <v 1» 
the Province of Quebec—R. S. O. (1 '1 c- 
2UJ, ». 168.

Sec Insurance, Fire, 33.
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103. Repeal of statute — Re-enactment—20 

A 21 Viet. c. 54. s. 12 ( Imp.)- Application of 
acts—Criminal prosecution —Embezzlement of 
trust funds — Suspension of civil remedy — 
Stifliny prosecution Partnership.

See No. 7. ante.

101. /,*. s. V. e. 133. ss. 21 (>), 2S and 29— 
—-ôA «1- 5J 1 let. c. 23, s. -I (11. I—Aiipcal- 
lliglit of appeal to Erie y Council—Court of 
Revitic—Construction of statute—l'inal judy-

Nee Appeal, 107.

105. Munieipal assessment — JO Viet. c. 01 
(AM.)—Horn idle.

Nee Domicile, 2.

100. Registration of tax deed—Certificate of 
title—Priority—R. N. It. C. e. 111.

Nee Registry Laws, 20.

107. ~>Jf et- JJ Viet, c 0. s. 0 (U.)—54 Viet,
c. 2, s. 0 (Ont.)—off Viet. c. 4. 0 (Que.) —
Awards on arbitration respecting accounts of 
Province of Canada.

Nee Appeal, 14.

108. Appeals to Supreme Court of Canada 
in Ontario eases—00 it 01 Viet. c. 3.'/. s. 1 (a )
ill.)

Nee Appeal, S3.

100. Workmen’s Compensation Act ” — It. 
N. O. (1397 i c. 100—Electric ear—Person in 
charge or control—Negligence of motormun 
Injury to conductor.

See Tramway, 2.

110. Construction of statute — Sale and 
management of Crown lands—Grant made in 
error—Ca n eel la t ion—Adverse cl a i m —32 1 ' ie t. 
«•. 11, s. 20 (One.)—R. N. </ 1299.

See Crown, 04.

111. Construction of statute — Amending 
Act -Retrospective legislation—Sale of land-: 
—Judgments and orders.

Nee No. 51, ante.

112. Effect of statute — Wagering policy— 
Endowment—Return of premiums paid.

See Insurance, Life, 22.

113. Constitutional late—Construction of It. 
y • A. Ac/x—Representation of provinces in

of Commons—Aggregate population of

Nee No. 123, infra

11 Construction and Interpretation. 

(a) Formal Parts.

114. Reference to title—Intention of Legis
lature -Jo Viet. c. 23 (N.S.) — Application 

I» construing an Act of Parliament the 
title may |>e referred to in order to ascertain 
tie intention of the legislature.—The Act of 
tlie Xuva Scotia Legislature, 50 Viet. c. 23, 
vesting the title to highways and the lands 
over v Inch the same pass in the Crown for a 
V!1 ,.|r highway, does not apply to the City of 
Halifax. O'Connor v. Nova Ncotia Telephone Co., xxii., 270.

llo. R. S. ,\. N. (J ser. ) c. 92, s. .j—Chattel 
mort yogi Affidavit -Compliance with statu 
tory form.

Nee Chattel Mortgage, 5.

lits. R. N. N. S. (J ser. ) e. 92 -- Hills of 
sale—Statutory form—Compliance with.

Nee Chattel Mortgage, 0.

117. Fire insurant! Variation from statu
tory conditions—Ontario Insurance Act.

Nee Insurance, I’ire, 30.

118. Construction of statute—Railway eliar 
1er—Terminus “at or near” a point named.

Nee Railway, 152.

(It) Imperative or Directory Provisions.

110. Permissive words—“May” Unlaw— 
Resolution- Manitoba Municipal Art. ISS1. *. 
HI | In s. 111 of the Manitoba Municipal 
Art. 1KN4. which provides that municipal cor
porations may pass by-laws in relation to mat
ters therein enumerated, the word “may” is 
permissive only and does not prohibit corpora
tions from exercising their jurisdiction other
wise than h.v by-law. Ritchie. C..I. and 
Strong. .1.. dissenting. Hernardin v. North 
Dufferin. xix., 581.

120. Directory or imperii tire requirement— 
Mueieipal corporation Collection of taxes— 
Deli very of roll to collector - JJ Viet. e. 1/S 
( (1. ) L-lty s. 110 of the Ontario Assessment 
Act (55 Viet. c. 481, provision is made for the 
preparation every year by the clerk of each 
municipality of a "collector’s roll ” containing 
a statement of all assessments to be made for 
municipal purposes in the year, and s. 120 
provides for a similar roll with respect to 
taxes payable to the treasurer of the province. 
At the end of s 120 is the following : “The 
clerk shall deliver the roll, certified under his 
hand, to the collector on or before the lirst of 
October." . . . //</(/, allirming the decision 
of the Court of Appeal, that the provision as 
to delivery of the roll to the collector was im
perative and its non-delivery was a sufficient 
answer to the suit against the collector for 
failure to collect the taxes. Held. also, that 
such delivery was necessary in the case of the 
roll for municipal taxes provided for in the 
previous section as well as to that for pro
vincial taxes. Town of Trenton v. Dyer, 
xxiv., 474.

121: Assessment and taxes—Ontario Assess
ment Art— R. s. O. < ISS71 e. 193—Arrears of 
taxes—Distress. |—The provisions of s. 135 of 
the Ontario Assessment Act (R S. (). 11887j 
c. 11 >31, in respect to taxes on the roll being 
uncoiled able, providing for what the account 
of the collector in regard to the same shall 
shew on delivery of the roll to the treasurer, 
and requiring the collector to furnish the clerk 
of the municipality with a copy of the account, 
are imperative. Judgment appealed from (2ti 
Ont. App. It. 451) i allirming (30 O. R. It»)
11 ltil-lllfl.il f'l/u r,f Vt.ivm/#, v f'nutt.n vvr

122. Taxation — Customs duties—Foreign * 
built ship.I—A taxing Act is not to be con 
strued differently from any other statute. The 
King v. Algoma Central Ry. Co., xxxii., 277. 

i lAffirmed by Privy Council, July, 1903].
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list. Constitutional law—Count ruction of B. 
X. .1. .1 et h Itepresentation of provinces, île., 
in House of Com mon n—Aggregate population 
of Canada.]—lu determining the number of 
representatives to which Ontario. Nova Scotia 
ami New Brunswick are respectively entitled 
after each decennial census, the words “ aggre 
gale population of Canada ” in s.-s. 4 of s. .11 
of the B. N. A. Act, IStlT. mean the whole 
population of Canada including that of pro 
vhires which have been admitted subsequently 
to the passing of that Act. The special terms 
on which the Province of Prince Edward Is
land was admitted into the Dominion do not 
except that province from the general opera
tion of the clauses of the B. N. A. Act. 1807. 
as to representation in the House of Commons 
as above stated. In rc representation of the 
Provinces of Canada in tin House of Commons 
of Canada, xxxiii., 47.”»; In re lt< presentation 
of Prince Edward Island in the House1 of 
Commons, xxxiii.. 01)4.

I Leave to appeal to Privy Council by Pro
vince of P. 10. Island granted, November, 
1903. J

124. Appeal — Pronouncing or entry of 
judgment Si emit y -Extension of time—l'ti- 
eation—H. S. C. e. 135, ss. Jp). .'id, 1/6.

Scc Appeal. 430. 431.

12.1. Snow and ice on sidewalls—By-law— 
55 l ht. e. y.v. 5.11 tout.) -57 Viet. c. 50.
s. 1,1 ((hit.)

Sec Negligence, 191.

120. election petition - Preliminary objec
tions—Piling petition—5.) it- 55 I ict. c. dO, 8.5 
( />. I—U. S. ('. c. I. s. 7. s.-s. ,17—/nterpreta- 
tion of words and terms—Legal holiday.

Sec Election Law. 103.
127. B. C. Mineral Act—Dialing in mineral 

claims—Free miner's certificate — Partnership 
—Prohibition under statute.

See No. 40, ante.
128. Liquor laws—Municipal corporation— 

Discretion of numbers — He fusai to confirm 
liquor license certificat' —Liability of corpor
ation—H. s. ai i. XJD.

See Liquor Laws. 18.
129. Controverted election—Parliamentary 

elections—Status of petitioner—til Viet. e. 1) 
—lid it 6J, I ict. c. Id (D.i-51) Viet. c. il s. .17d 
(Que.) — Dominion franchise — Incorporation 
by reference.

Sec No. 74, ante.
131». Construction of statute — Municipal 

Act, 1XX3, s. 57U (Ont.)—Municipal Amend
ment Act, IXX6, s. dd (Ont.)

Scc Dkaixaoe, 9.
131. Construction of B.C. “Mineral Act"— 

Location of mining claim—Approximate hear
ing—Mis-statement—Minerals in place.

Sec Mixes and Minerals, 10.

132. Donatio mortis cuusâ — H. S. A’. S. 
[Hint)J c. Hid. s. 35—Corroborative evidence.

Sec Gift, 2.

133. Perjury — Judicial proceeding — Dc 
facto tribunal—Misleading justice — Jurisdic
tion — H. S. Q. arts. 5551, 5561—Criminal 
Code. s. H/5.

See Criminal Law. 24.

(c) Other Cases.

134. Prince Edward Islund “Land Purchase 
Act of 1X75." s. )5—ds Viet. c. II, ss. //. 17 
—Court of last resort in P. P. Island.]—The 
court of last resort in Prince Edward Island 
is the Supreme Court of Judicature in that 
province. Kelly v. Sullivan, i., 1.

13.1. Construction of statute—Title to land— 
’I'i nant for life—Conveyance to railway com 
puny- Itailway Acts C. S. C. e. 66. s. II. s.-s.
I rf I ict, c. 17, s. 1.1 By C. s. c. v. 
s. II ( Railway Act i. all corporations and per
sons whatever, tenants in tail or for life, 
gri rés dc substitution, guardians, &<•.. not only 
for and on behalf of themselves, their heirs 
and successors, but also for and on behalf of 
those whom they represent . . . seized,
possessed of or interested in any lands, may 
contract for, sell anti convey unto the com
pany (railway company i all or any part 
thereof; and any contract. &e., so made shall 
lie valid and effectual in law. Held, aflirm 
ing the decision of the Court of Appeal (19 
(»ut. App. It. 2ti.1t, that a tenant for life i- 
authorized by this Act to convey to a railway 
company in fee, hut the company must pa,\ 
to the remainderman or into court, the pro 
portion of the purchase money represent!li
the remainderman's interest. Midland Ity. ('<>. 
v. Young, xxii., 190.

13*5. Ontario Municipal Act —■ Bridges 
Width of stream- It. S. O. ( IXXJ) c. IS), v _ 
odd. 5.1). |- -By the Ontario Mutual Act. B. s* 
<>. | 18871 c. 184, s. .132. the council of any 
county has "exclusive jurisdiction over ail 
bridges crossing streams or rivers over on>- 
hundred feet in width within the limits < 
any incorporated village in the county, and 
connecting any main highway leading through 
(lie county." and by s. .134 the county count'll 
is obliged to erect and maintain bridges on 
rivers and streams of said width. On rivers 
and streams one hundred feet or less in width 
the bridges are under the jurisdiction of tin- 
respective villages through which they tl"- 
Held, reversing the decision of the Court "i 
Appeal (20 Ont. App. B. 1 ), that the width 
of a river at the level attained after In 
rains and freshets each year should be talv-n 
into consideration in determining the liahil tv 
under the Act; the width at ordinary bi ll 
water mark is not the test of such ifnbil 
Village of Xcic Hamburg v. County of Wwi- 
loo, xxii., 20(1.

137. Ontario Assessment Act — Unauthor
ized assessment — Validation — It. S. <>■ 
(IXX7) c. Hid, s. 65.]—Section 0.1 of the < in
to rio Assessment Act (K. S. Ü. 118871 c. 193> 
does not enable the Court of Bcvision to make 
valid an assessment which the statute <Mi
not authorize. Judgment appealed from « 19 
Ont. App. B. 075) affirmed. City of
v. Watt, xxii., 800.

138. Construction of statute — Qwhcc 
license laws — 55 it 56 Viet. c. II, s.
City of Sherbrooke — Charter — 55 •i'i 
Viet, c. 51. s. 55 — Powers of taxa tin I 
By virtue of the first clause of a h\ law 
passed under .1.1 & .1C» Viet. c. .11 
Act consolidating the charter of the City of 
Sherbrooke, (he appellant was taxed five enti 
on the dollar on the annual value of iIf 
premises in which he carried on his occupa
tion ns dealer in spirituous liquors, a ad >n i 
addition thereto under clause three ■ the |
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same by-law, was taxed a special tax of two 
hundred dollars also for the same occupation. 
Section 55 of the Act to X 5ti Viet. c. 1, 
enumerates in sub-sections from a to j the 
kimls of taxes authorized to he imposed, sub
section (6) authorizing the imposition of a 
business tax on all trades, occupations, Xc., 
based on the annual value of the premises, 
and sub-section (pi providing for a tax on 
persons, among others, of tlie occupation of the 
petitioner. At the end of sub-section (p) is 
the following : " the whole, however, subject 
to the provisions of the Quebec License Act.” 
The Quebec License Ad (art. 927 it. S. Q.) 
limits the powers of taxation of any muni
cipal council of a city to Ÿ-iMi upon holders of 
licenses. Held, a thrilling the judgment of the 
court below, that the power granted by to X 
50 Viet. e. nl, to impose the several tuxes 
was independent and cumulative, and as the 
special tax did not exceed the sum of $2ihi, 
the by law was intru lire*, the proviso at the 
end of sub-section )y) nut applying to the 
whole section. Tusciiereatl ami tiWynne, .1.1., 
dissenting. Webster v. City of Sherbrooke,

loll. Hail way company - Aynement with 
joreiyn company — Lease of road for term of 
years Transfer of corporate riylits.]- -The 
Canada Southern ltuilway Company, by its 
charter and amendments thereto, has auilior- 
itj to enter into an agreement with any other 
railway company with respect to the traffic 
arrangements or the use and working of the 
railway or any part thereof, and by the Do
minion Railway Act of 1871), it is authorized 
to enter into traffic arrangements and ugree- 
ineiils fur the management and working of its 
railway with any other railway company, in 
Canada or elsewhere, for a period of twenty - 
one years. Held, reversing the decision of tin1 II 
Court of Appeal (-1 Uni. App. II. 297, sub 
nom. Wealleans v. 'The Canada Southern 
It y. Co.), that authority to enter into 
an agreement for the "use and working” or 
' management and working " of its road con- 
ferred upon the company a larger right than 
i ml of making a forwarding agreement or 
ni confer:ing running powers: that the com 
pany could lawfully lease a portion of its road 
to a foreign company and transfer to the lat
ter all its rights and privileges in res|iect to 
such portion, and the foreign company in such
I • would be protected from liability for in
jury io property occurring without negligence 
hi iis use of the road so leased, to the same 
extentas the Canada Southern Railway Coui- 
I'ttny is itself protected. Michiyan Central Ity. 
t '•>. v. W ealleans, xxiv., 309.

1 U». Practice — Equity suit — Construc
tion of statute as to new trial—Persona de

lta i.i Viet. v. }, ». 85 i \. B.) | 53 
Viet. c. 4, s. 85 (X. It.), relating to proceed-
II in miuily, provides that in an equity suit 
"«'iilier party may apply for a new trial to 
life judge before whom the trial was held." 
II- l-l, reversing the decision of the Supreme 
1 nuit of New Brunswick, Taschereau, .7.. dis
puting. that such application need not lie 
iiiml' before the individual before whom the 
tfmI was had, but could he made to a judge 

ex* ! ising the same jurisdiction. Therefore. 
"li'Tc the judge in equity who had heard the 
vii'c resigned his office an application for a 
new trial could be made to his successor.

h.ir v. I'iyes (2 Sim. 819) followed. 
Bradshaw v. Baptist k'oreiyn Mission Board,

141. British Aorth America IcZ ss II> 
//>. m, HU. 1IH-M r. M , ii
I let C. i (U.I -Provincial subsidies Half 
yearly payments lied action of interest. I
By s 111 of the British North America Act. 
Lunada is made liable for the debt of each
provim.....xisting at the union. Bv s. 112 On-
•an® M»d Queliv, are jointly liabh'. to Cmiada 
lor any excess „f il.e ,|,.|,i „f H„. province of 
• anada at the time of the union over $02,- 
.>00,0(1(1, mi,I chargeable will, p,,r vent, in
terest thereon. Sections 114 and 115 make a 
like provision for the debts of Nova Scotia 
and New Brunswick exceeding eight and seven 
millions respectively, and by s. 111! if the debts 
ot those provinces should be less than said 
amounts they are entitled to receive, by half- 
yearly payments in advance, interest at the 
rale of .i per cent, on the dilference. Section 
118, after providing for annual payments of 
hxed sums to the several provinces" f,,r siip- 
l""'1 governments, and an additional
siini |K‘f la-ad of the population, enacts that 
" such grants shall be in settlement of all fu
ture demands on Canada and shall be p„j,| 
half yearly in advance to each province, but 
the (iovernmeiit of Canada shall deduct from 
such grants, as against any province, all sums 
chargeable as interest on the public debt of 
that province in excess of the several am,,unis 
stipulated in this Act. ’ The debt of the Pro
vince of Canada at the union exceeded the 
sum mentioned in s. 113, and on appeal from 
the award of arbitrators appointed t,, adjust 
the accounts between the Dominion and the 
Provinces of Ontario and Quebec:- Held, af
firming said award, that the subsidy of the 
provinces under s. 11,s was payable from the 

of July, 1st 17. but interest on the excess
ol debt should not be deducted until 1st Janu- 
nry, lStiS; that unless expressly provided in
terest is never to he paid before it accrues 
due; and that there is no express provision in 
the British North America Act that interest 
shall be deducted in advance on the excess of 
debt under s. I 18. B> 3(1 Vli :. c. 80 (D.), 
passed in 1878. it was declared that the debt 
of the Province of Canada at the union was 
then ascertained to be $73.1 mh1,088.84. and that 
the subsidies should thereafter he paid accord 
ing to such amount. By 47 Viet. o. 4, in 
1884, it. was provided that the accounts be
tween the Dominion and the provinces should 
be calculated as if the last mentioned Acts had 
directed that such increase should be allowed 
from the coming into force of the British 
North America Act, and it also provided that 
the total amount of the half-yearly payments 
which would have been made on account of 
such increase from July 1st, 18117, to Janu
ary 1st, 1873, with interest at 5 jier cent, 
from the day on which it would have been so 
paid to July 1st. 1884, should be deemed 
capital owing to the respective provinces bear
ing interest at 5 i>er cent, and payable after 
July 1st, 1884, as part of their yearly sub
sidies. Held, affirming the said award, 
tiwynnp, J., dissenting, that the last mentioned 
Aids did not authorize the Dominion to deduct 
interest in advance from the subsidies payable 
to the provinces half-yearly, but leaves such 
deduction as it was under the British North 
America Act. Dominion of Canada v. Pro
vinces of Ontario and (Quebec, xxiv., 498.

142. Construction of statute—Itailway Act, 
1888. x- -i }H < J i -If a il way company—Carriayc 
of goods — Special contract — Xegligcncv — 
I.imitation of liability for.|—Bv s. 2415 (3l 
of the Railway Act. 1888 ( 51 Viet. c. 29 [D.] ),
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“ every person aggrieved by any neglect or 
refusal in the premises shall have an action 
therefor against the company, from which nc 
tion the company shall not he relieved by any 
notice, condition or declaration, if the damage 
arises from any négligence or omission of the 
company or its servants." Held, affirming the 
decision of the Court of Appeal (21 Ont. 
App. It. 204 >, that this provision does 
not disable a railway company from en
tering into a special contract for the car
riage of goods and limiting its liability as 
to amount of damages to be recovered for hiss 
or injury to such goods arising from negli
gence. Vogel v. Grand Trunk Ry. Co. I 11 
Can. S. C. It. 012). and Unie v. Canadian 
Pacific Ry. Co. (15 Out. App. It. 388) dis
tinguished. Robertson v. Grand Trunk Ity. 
Co., xxiv., (ill.

143. Construction of statute—0.7 Vtt7. c. .Hi,
ss. 2 and .} (O. I—Chattel mortgage — Agree
ment not to register — Void mortgage — Cos- 
session by creditor. J—By the Act relating to 
chattel mortgages (K. S. O. (1887) c. 125), 
a mortgage not registered within five days 
after execution is “ void as against creditors.” 
and by 55 Viet. c. 2(1, s. 2 MM. that expres
sion is extended to simple contract creditors 
of the mortgagor or bargainor suing on behalf 
of themselves and other creditors, and to any 
assignee for the general benefit of creditors 
within the meaning of the Act respecting as
signments and preferences ” ( It. S. ( ►. (ISSTi 
c. 124). By s. 4 of 55 Viet. c. 2(1. a mortgage 
so void shall not, by subsequent possession by 
the mortgagee of the things mortgaged, be 
made valid as against (lersons who became 
creditors . . . before such taking of pos
session." Held, reversing the decision of the 
Court of Appeal (22 Ont. App. It. 138), 
that under this legislation a mortgage so 
void is void as against all creditors, 
those becoming such after the mortgagee 
has taken possession as well as liefnre. and 
not merely as against those having executions 
in the sheriff's hands at the time possession is 
taken, simple contract creditors who have 
commenced proceedings to set it aside and an 
assignee appointed before the mortgage was 
given : that the words " suing on behalf of 
themselves and other creditors.” in the amend
ing Act. only indicate the nature of proceed
ings necessary to set the mortgage aside, and 
that the same will enure to the benefit of the 
general body of creditors; and that such mort
gage will not be made valid by subsequent 
taking of possession. Clarkson v. McMaster, 
xxv., 90.

144. liy-law—exclusive right granted—Sta
tute confirming—extension of privileges—-1.7 
Viet. e. Tit, s. 5 (Cue.)— C. .S'. C. e. «.7.1—In
1881 a municipal by-law of the City of St. 
Hyacinthe granted to a company incorporated 
under a general Act ( C. S. C. c. 05). the ex
clusive privilege for twenty-five years of manu
facturing and selling gas in said city, and in
1882 said company obtained a special Act of 
incorporation (46 Viet. c. 79, Que.). s. 5 of 
which provided that all the powers and privi 
leges conferred upon the said company, ns 
organized under the said general Act. either 
by the terms of the Act itself or by resolution, 
by-law or agreement of the said City of St.
I tyeninthe, are hereby re-affirmed and con
firmed to the company ns incorporated under 
the present Act, including their right to break 
up. &e„ the streets . . . and in addition 
it shall be lawful for the company, in substi

tution for gas or in connection therewith, or 
in addition thereto, to manufacture, use and 
sell electric, galvanic or other artificial*light, 
and to manufacture, store and sell heat and 
motive powbr derived either from gas or other
wise . . . with the same privileges, and
subject to the same liabilities, ns are applic
able to the manufacture, use and disposal of 
illuminating gas under the provisions of this 
Act.” Held, affirming the decision of the 
Court, of Queen’s Bench, that the above s<>e- 
tion did not give the company the exclusive 
right for twenty-five years to manufacture and 
sell electric light ; that the right to make and 
sell electric light with the same privilege as 
was applicable to gas did not confer such 
monopoly, but gave a new privilege as to elec
tricity entirely unconnected with the former 
purposes of the company and that, the word 
"privilege” there used could be referred to 
the right to break up streets and should not. 
therefore, be construed to mean the exclusive 
privilege claimed. Held, also, that it was a 
private Act notwithstanding it contained a 
clause declaring it to be a public Act, and 
the city was not a party to nor in any way as 
scaled to it; and that in construing it the 
court would treat it as a contract between the 
promoters and the Legislature and apply the 
maxim verba fortius aeeipiuntcr contra pro
ferentem especially where exorbitant powers 
are conferred. Compagnie pour l'éclairage </■ 
St. Hyacinthe v. Compagnie IIydrauligucs de 
St. Hyacinthe, xxv., 10 s.

145. Appeal from Court of Review — Ap
peal to Privy Council — Appealable amount 
—.74 <(• 55 Viet. e. 25 (/).) s. 3, s.-ss. .1 and .}- 
C. S. L. C. c. 77. s. 25—Arts. 1115, 7/7,S r. 
#'. /’. R. S. (J. art. 2.111.J—In appeals to the 
Supreme Court of Canada from the Court of 
Review (which, by 64 & 56 Viet. c. 25, s. 3. 
s.-s. 3. must be appealable tft the Judicial 

"Committee of the Privy Council ^ the amount 
by which the right of appeal is to lie deter
mined is that demanded, and not that reeov 
ered if they are different. Dufresne v. Gucvn 
mont (29 Can. 8. C. 11. 21(5) followed. 
Citizens Light «(• Power Co. v. Parent, xxvii . 
31(1.

14(5. Lease of mining areas— Rental agn 
ment—Payment of rent—Forfeitures—R. > 
A". S. (5 ser.) e. 7—52 Viet. e. 23 (N. «8.) ] 
By It. 8. V 8. (5 ser.) e. 7, the lessees nf 
mining areas in Nova Scotia were obliged m 
perform a certain amount of work therein 
each year on pain of forfeiture of the lea n 
which, however, could only be effected through 
certain formalities. By an amendment in 18S{) 
(52 Viet. c. 23), the lessee is permitted to 
pay in advance an annual rental in lieu nf 
work, and by sub-section (ct the owner "f 
any leased area may, by duplicate agreement 
in writing with the Commissioner of Min 
avail himself of the provisions of such anm il 
payment and " such advance payments shall 
be construed to commence from the nearest 
curving anniversary of the date of the lea- 
By s. 7 all lenses are to contain the provisions 
of the Act, respecting (lie payment of round 
and its refund in certain cases, and by s. 8. 
said s. 7 was to come into force in two 
months after the passing of the Act. Before 
the Act of 1889 was passed a lease was is
sued to E. dated June 10th, 1889, for twenty 
one years from May 21st. 1889. On .1 une 
1st, 1891, a rental agreement under the am>Tid
ing Act was executed, under which E. paid the
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mit for his mining ureus fur three year», the 
last payment being in May. 181)3. On May 
22nd, 181)4, tlie commissioner declared the lease 
forfeited for non-payment of rent for the fol
lowing year, and issued a prospecting license 
to T. for the same areas. E. tendered the 
year's rent on June bth, 181)4, and an action 
was afterwards taken by the Attorney-tJouer
ai, on relation of E., to set aside said license 
as having been illegally and improvidcntly 
granted. Ill Id, allirming the judgment of the 
Supreme Court of Nova Scotia, that in such 
notion, the phrase “nearest recurring annivers
ary of the date of the lease” in sub-section 
(c) of s. 1, Act of 1881), is equivalent to 
"next or next ensuing anniversary,” and the 
lease being dated on June luth no relit for 
181)4 was due on May 22nd of that year, at 
which date the lease was declared forfeited, 
and E.'s tender on June ifth was in time. .1/ 
torncy-Uencral v. Sheraton (28 X. S. ltep. 
4b2) approved and followed. IIchi. further, 
that though the amending Act provided for 
forfeiture without prior formalities of the lease 
in case of non-payment of rent, such provi
sion did not apply to leases existing when the 
Art was passed in cases where the holders 
executed the agreement to pay rent thereunder 
in lieu of work. The forfeiture of E.'s lease 
was, therefore, void for want of the formali
ties prescribed by the original Act. Temple 
v. Attorncy-UcHcral of Xova Scotia, xxvli.,

147. Muster und servant — lliriny of per
sonal services — Municipal corporation —■ 
Appointmt nt of officers - Summary dismissal 
- Libellous resolution — lUfferencc in text of 
Lnylish and French versions of statute—52 
If fi. c. ib. <. 7b t<).i " .1 discretion'’—"At 
jih usure." I—The charter of the City of Mon
treal. 1881) (52 Viet. e. 7bi, s. 7b, gives power 
ta the city council to appoint and remove such 
officers as it may deem necessary to carry 
hit" execution the powers vested in it by the 
charter, the French version of the Act stating 
that such power may be exercised " à sa 
île»,t non," while the English version has the 
words “ at its pleasure." Held, that notwith
standing the apparent difference between the 
two versions of the statute, it must be inter 
l'l'eted as one and the same enactment and 
die l ily council was thereby given full and 
unlimited power in cases where the engagement 
has Ih-cii made indefinitely as to duration, to 
remove officers summarily and without previ- 

! ous notice, upon payment only of the amount 
salary accrued to such officer up to the date 

; of such dismissal. Judgment appealed from 
I tQ. U. U Q. It. 177) affirmed, /laris v. City 
["/ M'liilrcul, xxvii., 531).

| Us. Construction of contract — 72 Viet. 
[''■ ; I. 20—Contract, notice to cancel—(lus
|,UW«I// shut off for non-payment of yas bill on 
moth' r jot mises — Mandamus.J—The Act to 
■uukmhI the Act incorporating the New City 
Ebas i iiiupany of Montreal, and to extend its 
■Powers (12 Viet. c. 182), provides: “That if 
P'iy i-vrsoti or persons, company or companies, 

hoik corporate supplied with gas by the 
»oml':u,y, shall neglect to pay any rate, rent 
Bor i li ivuo due to the said New City (ins Com» 

a i any of the times fixed for the pay- 
■••iit thereof, it shall be lawful for the eom- 
W®.n>' any person acting under their autli- 
■rit.v, giving twenty-four hours previous 
■otue, to stop the gas from entering the pre- 
■>"*<. >• n ice pipes, or lamps of any such per- 
■n. company or body, by cutting off the ser

vice pipe or pipes, or by such other means as 
the company shall see lit, ami to recover the 
said rent or charge due up to such time, to
gether with the expenses of cutting off the 
uns. in any competent court, notwithstanding 
any contract to furnish for a longer time, and 
ill all cases where it shall he lawful for tile

id company to cut off and take away the 
supply of gas from any house, building or 
premises, under the provisions of this Act. it 
shall he lawful for the company, their agents 
and workmen, upon giving twenty-four hours" 
previous notice to tIn* occupier or person in 
charge, to enter into any such house, building 
or premises, between the hour ol’ nine o'clock 
in the forenoon and four in the afternoon, 
making as little disturbance and inconveni
ence as possible, and to remove, take and carry 
away any pipe, meter, cock, branch, lamp, 
lining ami apparatus, the property, ami lie- 
longing to the said company."- Held, Ta-che- 
reau, .1.. dissenting, that the powers given by 
the clause quoted are exorbitant and must be 
construed strictly: that the company lias not 
been thereby vested with power to shut off gas 
front all the buildings and premises ,, the 
same proprietor or occupant, when he be 
comes ill default for the payment of bills for 
gas consumed hi one of them only; and that 
the provision that tin* notice to cut off must 
be given " to the occupier or person in charge." 
indicates that only premises so occupied and in 
default should Miller. Cad mu■ v. .I/o ntnal 
das. Co., xxviii., 38*2.

(Kevcrsed on appeal |lsbb| A. <'. 58b; see 
also 1181)8J A. ('. 718. i

14b. Municipal corporation .7.7 lHt. c. 
}2. ss. .{.'17, }0',, }ti7. .}?./ I (lut. i ril,, s, pa
roled from county - Maintenance of court 
house and ffaol - Cure and mainti nil nee of 
prisoners. | \o compensation can lie awarded
by arbitrators to a county council in respect 
of the use, by a city separated from that 
county, of the court house and gaol unless the 
question is specifically referred to them by a 
by-law of each municipality. A claim for 
compensation for the care and maintenance of 
prisoners stands, as far as the meaning to be 
given to the word “city” is concerned, upon 
the same basis as a claim for the use of the 
court house and gaol. -Judgment appealed 
from ('24 Ont. App. H. 40bi affirmed. County 
of Carleton v. City of Ottawa, xxviii., 006.

150. Municipal corporation — It y lair Art. 
'prill. It. S. O.—Approval of electors—Appeal 
as to costs. |—Under the provisions of art. 
452b of the Revised Statutes of Quebec money 
by-laws for loans by town corporations require 
the approval of the majority both in number 
and in value of the municipal electors who 
are proprietors of real estate within the muni
cipality. as ascertained from the municipal 
rolls. Town of Chicoutimi v. Trice, xxlx.. 
135.

151. Compliance with provisions of “ The 
'Limber Slide Companies Art”—Forfeiture of 
company's charter—Son-completion of irork.\ 
—By U. S. O. 118871 c. 100. s. 54. it was 
provided that if a timber slide company did 
not complete its works within two years from 
the date of incorporation it should forfeit all 
its corporate ami other powers “ unless* fur 
tlier time is granted by the county or counties, 
district or districts, in or adjoining which the 
work is situate, or by the Commissioner of 
Vublic Works." Semble, The non-completion
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of the work within iwo years would not. ipso 
facto, forfeit the charter, hut only allord 
grounds for proceeding h.v the Attorney-Gen
eral to have a forfeiture declared, llurdy Lum
ber Vo.Pickerel Hirer Improvement Vo.,

152. Merchant shipping — Distressed sea
man. —• Recovery of expenses— Owner for 
time being'’—Proof of ownership and pay
ment. | — Section 2Id of the Merchants* Ship 
ping Act. 1854. makes the expenses of a sea 
man loft in a foreign port and being relieved 
from distress under the Act a charge upon the 
ship and empowers the Board of Trade, in 
Her Majesty's name, to sue for and recover 
the same from the master of the ship or 
“owner thereof for the time being." Held. 
atlirming the judgment of the Supreme Court 
of New Brunswick, that the latter words 
mean the owner at the time of action brought. 
—Notwithstanding the provision in the Im
perial Interpretation Act of 18DD that the re
peal of an Act shall not affect any suit, pro
ceeding or remedy under the repealed Act. in 
proceedings under the Merchants’ Shipping 
Act of 1854, proof of ownership of a ship may 
he made according to the mode provided in the 
Merchants’ Shipping Act, 181)4. by which the 
former Act is repealed. The Queen v. S. k 
"Troop ” Vo., xxix., 002.

153. Ditches and Watercourses Act. 1S9.] 
(Ont.) — Owner of land Declaration of 
ownership — Award — Defects — Validating 
award—57 Viet. c. 55—58 Viet. c. 5Jf (Ont.) 1 
—A lessee of land with an option to purchase 
the fee is not an owner who can initiate pro
ceedings for construction of a ditch under The 
Hitches and Watercourses Act, 181)4. of On
tario. Township of Osgoodc v. York (24 Can. 
S. ('. It. 282) followed.—If the initiating 
party is not really an owner the filing of a 
declaration of ownership under the Act will 
not confer jurisdiction.—Section 24 of the Act 
which provides that an award thereunder, 
after expiration of the time for appealing to 
the judge, or after it is affirmed on appeal, 
shall lie binding notwithstanding any defects in 
form or substance either in the award or any 
of the proceedings does not validate an award 
or proceedings where the party initiating the 
latter is not an owner. Township of Me
lt illop v. Township of Logan, xxix., 702.

154. Constitutional law — It. A". A. Act, 
1867, s. Ill Debts of Prorincc of Canada— 
Deferred liabilities—Toll bridge of Chambly— 
8 Viet. c. 90 (Van.)—Reversion to Crown—- 
Indemnity—Arbitration and award — Condi
tion precedent — Petition of right—Remedial 
process—Vendor's lien.]—A toll bridge with 
its necessary buildings and approaches was 
Imilt and maintained by V.. at Chambly, in 
the Province of Quebec, in 1845. under a 
franchise granted to him by an Act (8 Viet, 
c. 1)0) of the late Province of Canada, in 1845, 
on* the condition therein expressed that on the 
expiration of the term of fifty years the works 
should vest in the Crown as a free bridge for 
public use and that Y.. or his representatives 
should then be compensated therefor by the 
Crown, provision being also made for aswr 
tabling the value of the works by arbitration 
and award. Held, affirming the judgment, ap
pealed from (ti Ex. C. It. 103), that the claim 
of the applicants for the value of the works 
at the time they vested in the Crown on the 
expiration of the fifty years’ franchise was a 
liability of the late Province of Canada com

ing within the .operation of s. Ill of the It. 
X. A. Act, 18< 17. and thereby imposed on the 
Dominion ; and that there was no lien or right 
of retention charged upon the property, andui retention cunrgeu upon me property, and 
that, the fact that the liability was not pre
sently payable at the date of the passing of 
the 14. X. A. Act, 18117. was immaterial. Tin 
Attorney-deneral of Canada v. The Attorncy- 
<ieneral of Ontario t 118D7| A. IDS); 25 
Can. 8. C. It. 434) followed. The Queen v. 
Yule, xxx., 24.

[The Privy Council refused leave to appeal 
(54 Can. Uaz. 272).]

155. Government railway — Injury to em
ployee—Lord Campbell's Act -Art. lOôti C. V. 
—Exoneration from liability—R. S. V. e. .is, 
s. 50.J—Art. 1050 ('. C. embodies the action 
previously given by a statute of the Province 
of Canada, in effect re-enacting D>rd
i 'ampbcll’s Act. Robinson v. Canadian
Pacific Ry. Vo. ([18021 A. C. 4811 dis
tinguished. — In s. «0 of the (lovern 
meut Railway Act (It S. C. c. 38), pro 
t iding that “ Her Majesty shall not he iv 
lieved from liability by any notice, condition 
or declaration in the event of any dama-' 
arising from any negligence, omission or d> 
fault of any officer, employee or servant of the 
minister,” the words *’ notice, condition or dr 
duration " do not include a contract or agre* 
ment by which an employee has renounced I 
right to claim damages from the Crown for in 
jury from negligence of his fellow servants. 
Grand 'Trunk Ry. Vo. v. Vogel (11 Can. S. '
K. 1112) disapproved. The Queen v. Grenue. 
xxx., 42.

Sec foot-note to col. D(J7, ante.

15(5. Municipal corporation — Railways 
Taxation—Ity-laws Voluntary payment 
Action en répétition — 29 Viet. c. 57, s. 7 
(Van.)—29 <(■ SO l ie/, c. 57 ( Van. ) ] — Tin- 
statute, 2D Viet. c. 57 (Can. i. consolidaim-’ 
and amending the Acts and Ordinances in> i 
porn ting the City of Quebec, by s.-s. 4 of >. 21. 
authorizes the making of by-laws to ini|>"*o 
taxes on persons exercising certain enllhus 
“ and generally on all trades, manufnetot 
occupations, business, arts, professions or 
means of profit, livelihood or gain, whether 
hereinbefore enumerated or not. which no- i 
may hereafter be carried on. exercised or in 
operation in the city : and all persons by whom 
the same are or may he carried on. exon i-d i 
or put in operation therein, either on their | 
own account or as agents for others : and un 
the premises wherein or whereon the same nr*1 
or may be carried on. exercised or put in ope
ration.” Held, that the general words n iL- 
statute quoted are sufficiently comprehensive 
to authorize the imposition of a busim-- 
upon railway companies ; and further, that I 
the power thus conferred might be valid \ ex i 
ereised by the passing of a by-law to i p"*- I 
the tax in the same general terms as ilios’ I 
expressed in the statute. Judgment him 
from (Q. It. 8 Q. 14. 24(5) affirmed. Ca "dit» 
Pacifie Ry. Vo. v. Vit y of Quebec;
Trunk Ry. Vo. v. City of Quebec, xxx .

•157. Appeal—Divisional Court judgment-1 
A ppcal direct—R. .S'. C. c. 1S5, s. 26. s -< dr | 
Appeal from order in cliambi rs.]—//.
Strong. C.J.. and G Wynne, J. (Taschei- m ai J ■ 
Sedge wick. JJ., contra), that under s. : 'I. |
3 of the Supreme and Exchequer Courts Art I 
leave to appeal direct from a judgment of 
divisional court of the High Court of .Tust^l
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for Ontario may bo grunted in cases where 
there is no right of appeal to the Court of 
Appeal. Farquharson v. I min rial oil Co., 
xxx.. 188.

158.. Construction of “ Winding-up Act "— 
Contributories—Set-off Application of ss. 55

Sco No. 4(1, ante,

150. Count ruction—Supreme and Exchequer 
Courts Art, ». 51—Conviction for murder— 
.4/>/>ropria te runcdy—Jurisdiclion.

Sec Habeas Corpus, 2.

100: Construction of *». 01. ».-». 2) ; D.i, ».-». 
5; 100 and i/7. It. X. A. Act. I Sift Indian 
lands—Treaty So. 3.

Sec Indian Lands.

101. llc-cnactmcntH—Ucpcal — Construction 
of 26 Oco. III. c. Il (X.B. i—lie vision in /N.J.J 
—Interpretation of rc-cnactcd statutes.

See Statute of Distributions.

102. Controverted Elections Act — It. S. C. 
>'. 0, ». 30—Judicial discretion.

Sec Election Law, 1.1, 140.

163. Insurance, life — Conditions and war
ranties—Indorsements on policy — tnaccureut 
statements — Misrepresentations—Latent dis
ease—Material facts—Cancellation of policy— 
Itcturn of premium — JJ Viet. c. 30, s. 33 
(Ont.)

See Insurance, Life, 27.

104. Vis major — JO Vie/, ce. 23 and 77— 
Mortgage of substituted lands — Estoppel— 
Judicial authorization.

See Title to Land, 35.

1<®. Criminal Code, I SO 2, *». 5 42-750—\'cw 
trial—5.7 <(• ôti Viet. c. JO, s. 7.',2.

Sec No. 31, ante.

e K'»*»- Appeal—Jurisdiction—Special leave — 
IL S. C. c. 135, ss. J/O, J)2—Form of applica
tion and order Cross appeal to Privy Council 
- I ascription pending such appeal — Stay of 
proceedings—Costs.

See Appeal, 00, 131.

,107. It. S. X. S. (,> scr.) c. 112—Statute of 
Limitations—Possession—Tenants in common. 

See Limitations of Actions. 2(5.

058. Construction of statute — Jurisdiction 
of superior Court—Suit for joint penalties— 
Second offences — Sale of drugs — “ Quebec 
Pharmacy Act ”—Retrospective legislation. 

Sec No. 42, ante.

1(50. Construction of Exchequer Court Act 
11 d 51 Vic/. 0. HI, ». 16 (D.)—“ Public 

\cor!. "—“ Officer or servant of the Crown ”— 
If. s. c. c. St. ss. H), 69.

Sec Military Law, Militia, 2.

IT". Construction of B. C. “ Mineral Act ” 
'!*• S. It. C. c. 135 — Location of mining 

nun, . Certificate, of work—Evidence to im- 
, imgu

See Mines and Minerals, 11.

171. Construction of statute — Mines and 
minerals — Free miner's certificat! Annual 
renewals—Special renewal— ( citing of inter- 
est in co-owners—Sheriff—Levy umhr execu
tion- R. S. 11. S. c. 135, ss. J, 3. H, 3'/ -32
ïfèt- **• **• *-u *• "

See Mines and Minerals. 16.

172. Construction of statuh Special hare 
to appeal -"Judge of court appeahd from "—
J urisdiction—R. S. C. c. 135. ». )2.

Sec Appeal, 336.

173. Construction of statut' R. S. X. S. 
{Ilium c. II. ss. 263 Jti'i —Municipal rcgula- 
tions—Operation of tramway By-law or re
solution—63 Viet. v. 156 (X.S. i

See Tramway, 6.

STENOGRAPHIC NOTES.

Stenographic notes of evidence—Extension 
in longhand.1 - Stenographic notes extended 
in the handwriting of another person hut sign
ed by tlie stenographer employed at the trial 
cannot be objected to. Megan tie Election 
Vast ; Frechetti v. Qoulet, i\.. 279.

See Company Law - Shares and Share
holders.

STOCK JOBBING.

See Broker.

STOPPAGE IN TRANSIT.

Sale of goods on credit—Insolvency of con
signer— Stoppage in transitu — Hoods in 
bond. I—The appellants, merchants in New 
York, sold goods to E. It. & Co., at Toronto, 
on credit, and consigned in bond. A hill of 
lading was received by E. It. & Co., who paid 
the freight and gave their acceptance for the 
price, cartage and American bonding charges. 
The goods were entered and bonded in con
signee's name, and placed in customs bonded 
warehouse subject to navment of duties. E. 
It. & Co. sold and delivered part of the con
signment and the remainder was bonded under 
31 Viet. c. 6 (D.i. in a portion of E. It. & 
Co.’s warehouse partitioned off and used by 
the customs authorities. Itefore the accept
ances matured, and while oart <>f the goods 
remained in bond. E. It. & Co. became insol
vent. Held, affirming judgment appealed from 
(1 Ont. App. It. 170). that the transitus was 
at an end. and appellants had lost the right 
to stop the goods remaining in bond. Ilowrll 
v. Alport (12 I*. C. C. V. 375). and (Iraham 
v. Smith (27 V, O. C. V. It. overruled. Wiley 
v. Smith, ii.. 1.

Xrgligcnrc -— Bill of lading — Contract 
against liability.

Sec Carriers. 10. 1({.
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STREAMS.

See RIVERS AXII STREAMS—WATER» OURhES.

STREET RAILWAY.

five Tramway.

SUBROGATION.

1. Consent of v red il or—Loan for payment
of il» hlx Aegiiillunee Ini borrowed funds— 
Convention—Error in registration I rt. //.< > 
C. ('.| \o formai or express divininuion of 
subrogation is mpiiml umli»r para. 2. art. 
1155, (*.. wlii'ii (lie debtor borrowing lin*
money declares in Ids deed of loan that il is 
for llie purpose of paving bis debts, and in 
the acquittance be declares that the payment 
has been made with the moneys furnished by 
the new creditor for that purpose. Where 
subrogation is given by the terms of a deed 
the erroneous noting of the deed bv tlie regis
trar as a discharge, and the granting by him 
0t erroneous certificates, cannot prejudice the 
iParl.v subrogated. Judgment appealed from. 
|2J It. h. NS i a Hi lined. Owe nu v. Iledell,
six., i:$7.

2. Vo Hey of fire insurance—“ Mortgage 
.clause "—Payment to mortgage! --Subroga
tion Discharge of mortgage. j Where a pol
icy of insurance against lire contains the 
" mortgage clause," payment by the insurer 
to the mortgagee in the case of loss, when 
the insured has forfeited his rights under 
it he policy, does not operate as a discharge of 
it lie mortgage, but simply substitutes the in
surer to the mortgagee's rights as his remedy 
iu such a case. Per Taschereau, .1., in re 
Uuerin v. Manchester Eire Amur. Co., xxix., 
Id!I, ill p. Job.

< Note.—Compare Imperial Eire Inn. Co. v. 
Pull, xviii.. (V.lî; 15 (hit. App. It. 421; 14 Ü. 
11. 322. i

See Insurance, Fire, 71.

.‘I. ChargcH on lands—Payment and subro
gation—Priority. |- Apnellaut purchased wild 
lands in Ontario subject to a mortgage and 
other charges, including one in favour of 
respondent, subsequent in point of time to the 
others. Appellant had agreed to pay the 
claims out of the proceeds of sale of the 
lands and the purchase money was sufficient 
to do so, but he claimed that he was substi
tuted to some of the prior encumbrances 
and that the balance in his bands should pay 
those charges in priority to respondent’s claim. 
The referee upheld Ibis contention. The Su
preme Court aIlirmed the judgments of the 
Divisional Court and Court of Appeal for On
tario, which reversed the referee's decision, 
and held that all prior claims were wiped out, 
and the respondent's charge should be first 
paid. Lye v. ArniHtrong, 7th December, 1900.

4. Eire insurance—“Mortgage elaune"— 
Payment to mortgagee — Liability of insurer 
to insured—Subrogation in rights of mort
gagee—Jfi lease of mortgage.

Sec Insurance, I-’ire. 71--74.

And sec Assignments, 13-38.

SUBSTITUTION.
1. Curator—Eight of action Intervention 

by iilainliff Id, /.< 1. C. C. P. Cause en 
délibéré—Assignment by institutes.]—A cura
tor to a substitution has no right of action to 
rivover from a curator in whose stead lie has 
been appointed any moneys due by the lutter 
and belonging to institutes.—Also, held, that 
an assignee of the institutes has no right to 
intervene in an action brought by said as
signee in his capacity of curator to the sub
stitution. and in which no final judgment 
could have been obtained which could impair 
the legal rights of the institutes. Semble. 
.in intervention tiled when the action has been 
beard on the merits and the case is en délibéré 
is irregular. Judgment appealed from (I 
Dor. i). II. 2131 affirmed. iJorion v. I tor ion

Sec No. 9, infra.
la. Sale of lands grevé de substitution— 

Hail à rente — Donation—Sale — Considera
tion—Mente foncière - Prohibition lo aliénai>

Onerous title — Nullity — Arts. HI0. l'.P, 
C. C.—JS I iet. c. H-iU—Evidence.] lty Is
Viet. e. 250. W. !•'. and l'J. F. were authorized 
to sell lands grevés de substitution, in consid
eration of a non redeemable rent representing 
the vylue of the property. On 7th Septembei. 
INI Ml, they assigned to A. F.. part of the en 
tailed property, in consideration of a nut 
loueur< ot iti annually, payable by a deed 
stipulating that the assignee could not aliénai 
the land, nor any part thereof, without expiv- 
written consent of the assignors, under penult. 
of nullity. The property was subsequent I > 
seized by a judgment creditor of A. and 
W. F. opposed the sale and asked that tl • 
seizure lie declared null, because the propert>
seized could not be sold by reason of the al.....
prohibition to alienate. ID Id, affirming tl 
judgment appealed from id (j. I.. K. dl'.t . 
that the died was in accord with the prm 
sioiis of 18 Viet. c. 250; that it was a purely 
onerous title on its face, and consequently the 
prohibition to alienate was void. Held, al-o, 
that parol testimony ought not to have be. n 
admitted as evidence to vary the character of 
the deed as an onerous title —(Juare, Whether 
the substitutes may not, when the substitu
tion opens, attack the deed for want of suffi
cient consideration. Eraser v. Pouliot, iv„ 
515.

2. Substitution non ouverte — Minority - 
Tutor ad hw \lafter of procedure.\ A i
ad hoe cannot intervene to represent minors 
in an action for account and removal 1 a 
trustee under a substitution. Judgment ap
pealed from (12 Q. L. It. 25N i revet-d. 
Strong. J., dissenting on the ground that ibe 
case involved merely a question of procedure 
with which an np|»cllatc court ought not to 
interfere. Itattruy v. Larue, xv., 102.

3. Will—Usufruct — Itemaindcr—Couver 
a nee by usufructuary—Sale under esocuh""]

A will devised property to II. in usufruct 
during natural life, and the same proper ' ab
solutely to J.. subject to the usufruct hut 
in the event of J. pre-deceasing M., tie it t" 
M. absolutely. Held, affirming the judgment 
appealed from (Q. R. 1 (j. It. 197). the! the 
will did not create a substitution, but « 
simple bequest of usufruct to M. and ot 
ersliip to J. upon survival. Meiin v. 
Canada Investment <(• Agency Co., xxi., UK

4. Institute — Restoration of pro y i hi- 
Conversion of freehold—Substitute— n'en 
dication—Damages—Might of actio
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script ion—Possession—,\rt. 2*08. C, —Had 
faith- Heidi nee. |- On tin* 27th Oelolier. 
1828, 8., a widow, by her will instituted her 
eleven children her universal legatee's ; one 
being 1».. the father of the plaintiffs. The fol
lowing clause affected the pro|*erty liequeathed 
to the children :—" 1‘our être partagé égale
ment, pour iceiix en jouir leur vie durante, 
pour après leur mort, retourner et appartenir 
à leurs enfants nés et nftitre en legitime mar
iage, ou A leurs héritiers suivant la loi." 
She died 21)th July, 1834, and her will was pub
lished loth April. 1830. < hi partition the la ml 
in question fell to plaint ills' father, who en
joyed it to the time of his death, nth March, 
1872, leaving eight children including the six 
the plaint ills who. being S.'s grandchildren, 
renounced to the succession of their father, 
claimed all rights that might accrue to them 
as substitutes, and took possession of the land. 
—1 taring his enjoyment of the laud in virtue 
of the will of his mother. 1 ►. by two deeds, 
dated 18th 1 tecemlier. 18(515, and 8th October, 
18158. sold to defendants the right to work, 
draw and carry away all the sand that could 
be found in certain parts of the land. The 
defendants opened sand pits oil the property 
nml removed all the valuable sand which could 
lie found during the period from 1st57 to 
1870. - The plaintiffs contended that their 
father, as institute, had no right to make 
the sales, and claimed the value of the sand.

The Superior Court rendered judgment in 
favour of plaintiffs, which was affirmed by 
the Court of i jueen's I tench in principle, but 
the amount reduced by two-eighths, in re
spect of the shares of a daughter not properly 
represented in the cause and of a son who had 
rn tiffed the sales made by his father. 11 rid. 
affirming the judgment appealed from, that 
ihv substitute has on the opening of the sub
stitution a personal action, founded on the 
obligation which the law imposes upon the 
instante to restore the pro|ieriy. to compel 
the latter to deliver to him any property de
tached from the land and so converted into 
moveables which remain in specie in his pos
session. or to indemnify him in money for any 
property so detached which may have gone 
into the hands of Urn </< ti iil'urs. As against 
tirn <li triiti iiis of moveables detached from 
the land which is the subject of substitution, 
the substitute has a real action, an action of 
revendication, for the recovery of his prop
erty. In Hitch an action alternative conclu
sions may he taken that the tiers détenteur 
tuny deliver the thing sought to be recovered, 
or. if being a possessor in bad faith he has 
censed to possess by consuming the thing, or 
by disposing of it to another, that he may he 
made to pay damages.—If it is alleged in the 
ni iion that the thing has already lieen de
stroyed. consumed, or converted, then the 
hi -1 alternative conclusion may be suppressed. 
- As regards prescrintion, the action of the 
eulistltute falls under article 22(18 it 
and the tiers détenteur of moveable property 
subject to substitution, in order to avail 
himself of prescription must shew possession 
in good faith for three years from the date 
of the opening of the substitution before the 
iiM h in ion of the action - The publication 
ami insinuation of the will was not sufficient 
ii"1 e from which to presume bail faith, which 
ui'M lie proved, but the contracts of sale of 
I81I1 I'••comber. I8t5<5. and 8th October, 18158. 
deneribed the property as lielonging to the 

• "i"ii Dufresne,” and this was sufficient 
to put them in I «ad faith, as they had no 
riglu to assume their auteur was the abso
lute proprietor. Ilulmer v. Dufresne, Cass. 
Dig. 12 ed. t 873.

’»• Construction of Will—Donation — Par
tition, inr stirpes or per eapitn —Usufruct 
—.1 limentary allouante Accretion between 
legatees.)- '1 lie late Joseph lloehon made his 
will in 1 sfi2 by which lie devised to his two 
sisters the usufruct of all his estate and the 
property therein to their children, naming 
Pierre Dupras. his uncle, as his testamentary 
executor, and directing that his estate should 
lie realized and the proceeds invested accord
ing to the executor's judgment, adding to these 
directions the words “ eiilin placer la masse 
liquide de nut succession A intérêt ou autre
ment. de la manière qu'il croira le plus 
avantageux, pour en fournir les revenus A 
mes dites so-urs et conserver le fonds pour 
leurs enfants," and providing that these lega
cies should Is? considered as an alimentary 
allowance and should be non transferable and 
exempt from seizure. My a codicil in 18!H) he 
appointed a nephew as his testamentary execu
tor in the place of the uncle, who had died, 
and declared: " Il sera de plus l'administra
teur tie lacs dlls biens jusqu'au décès de mes 
iloyx sieurs usufruitières, nommées dans mon 
dit testament, et jusqu'au partage délinitif 
de mes biens entre mes héritiers propriétaires, 
et il aura les pouvoirs qu'avait le dit Pierre 
I hipras dans mon dit testament." Held, 
<5Wynne, J., dissenting, that the testamentary 
dispositions thus made did not create a sub
stitution, but constituted merely a devise of 
the usufruct by the testator to his two sis
ters and of the estate (subject to the usu
fruct I, to their children, which took effect at 
the death of the testator. Held. also, that the 
charge of preserving the estate " conserver le 
fonds "—imposed upon the testamentary exe
cutor could not lie construed as imposing the 
same obligation upon the sisters who were 
excluded from the administration, or as hav
ing. by that term, given them the property 
subject to the charge that they should hand it 
over to the children at their decease, or as 
being a moditication of the preceding clause 
of the will by which the property was devised 
to the children directly, subject to the usu
fruct. Held, further, that the property thus 
devised was subject to partition between the 
children per eapitn and not per stirpes. 
Robin v. Duguay, xxvii., 347.

15. Title to land Unlail—Life < state— 
Fiduciary substitution Privileges and lip po
thers-—Mortgage bp institute- Preferred claim
— Trior incumbrancer- 5 is major 10 Viet, 
c. 2Ô—Registry lairs— Tractiee - sin riff's sale
— Chose jugée — Parties—Estoppel Sheriff's
deed—Deed poll — Improvements on substi
tuted property — drosses réparations — Art. 
21} i • < !!> I let. e. pi {Can. i | The in
stitute. grevé ne substitution, in possession of 
land and curator to the substitution, upon 
judicial authority, mortgaged the lands under 
the provisions of the Act for the relief of 
sufferers by the great Montreal lire of 18Ô2 
(111 Viet. e. 2Ôt. for a loan which was ex
pended in constructing buildings upon the 
property. On default in payment the mort
gagee obtained judgment against the institute, 
and caused the lands to lie sold in execution 
by the sheriff in a suit to which the curator 
had not been made a party. Held. that, as 
the mortgage had been judicially authorized 
and was given special preference by the stat
ute. su|ierior to any rights or interests that 
might arise under the substitution, the sale 
by the sheriff in execution of the judgment so 
recovered discharged the lands from the sub
stitution not yet open, and effectually passed 
the title to the purchaser for the whole estate, 
including that of the substitute as well as that
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of tl»‘ grccv ih substitution, notwithstanding 
I In- omission to make the curator a party to 
the actum or proceedings in execution against 
the said lands. An institute, greet tie substi- 
Uiliuii, may validly affect and bind the interest 
of the substitute in real estate subject to a 
fiduciary substitution in a case where the bulk 
of the property has been destroyed by eis 
major, in order to make necessary and exten
sive repairs ( grosses rt partition* \, upon ob
taining judicial authorization, and in such 
case the substitution is charged with the cost 
of the grouse* ré punitions, the judicial auth
orization operates as res judicata, and the 
substitute called to the substitution is es
topped from contestation of the necessity and 
expense of the repairs.—The sheriff seized and 
sold lands under a writ of execution against 
a defendant, described therein, and in the 
process of seizure and also in the deed by 
him to the purchaser, as gri ré </< sybstitu 
Hon. Ih hi. that the term used was merely 
descriptive of the defendant, and did not 
limit the !■■«!;:tc svi/.-d, -old or conveyed under 
the execution. //</</. further, per Taschereau. 
J., that art. 12172 of the Civil Code of Lower 
Canada, as interpreted by the statute. 29 Viet, 
c. 2d t Can. l applies to hypothecs and charges 
only, and does not require renewal of registra
tion for the preservation of rights in and 
titles to real estate. Judgment of the Court 
of t tueeii's I’encli aflirmed. Taschereau and 
King. JJ.. dissenting. Chef dit Vadcbonarur 
v. City of Montreal, xxix., 9.

| Followed in Dcscbamps v. Bury (29 Can. 
S. C. It. 27-1), No. 7, infra.]

7. Title to I ami—Sheriff—Vacating salt - 
Exposure to eviction—Actio coudietio indebiti 
—Edition—lit finnl of price paid—Prior in
cumbrance—Substitution not git open- Dis- 
charge of incumbrances.]—The procedure by 
petition provided by the Code of Civil Pro
cedure of Lower Canada for vacating sheriff’s 
sales can be invoked only in cases where an 
action would lie. The Trust anti Loan Vo. v. 
Quintal. (2 I)or. (). 15. 1901 followed.—The 
actio coudietio indebiti for the recovery of 
the price paid by the purchaser for lands lies 
only in cases of actual eviction. Mere ex
posure to eviction is not sufficient ground for 
vacating a sheriff’s sale.—The provisions of 
article 714 of the Code of Civil Procedure do 
not apply to sheriff’s sales which have been 
perfected by payment of the price of adjudi
cation and the execution of the deed, nor does 
that article give a right to have the sale 
vacated and the amount so paid refunded.— 
A sheriff’s sale in execution of a judgment 
against the owner of lands, greet dc substitu
tion. based upon an obligation in a mortgage 
having priority over the instrument by which 
the substitution was created, discharges the 
lands from the unopened substitution with
out the necessity of making the curator to 
the substitution a party to the proceedings. 
Chef dit 1 adebonetrnr v. t'itii of Montreal. 
(29 Can. S. ('. It. 91 followed. Dcschatnpn 
v. Bury. xxix.. 274.

S. Bank stock — Substituted property —
Trust • — Registration of substitution — Arts.
DM, 988. 989 ('. V—Pledge ini trustee — Re
demption — Coudietio indebiti — Arts. 1041,
W'/S V. (’. |—The curator of the substitution 
of \V. P. paid respondents $8.(532, to redeem
34 shares of the Hank of Montreal stock en
tered in the books of the hank in the name of 
W. G. P. in trust, and which the said W. G. IV, 
one of the grevés, and manager of the estate, 
had pledged to respondents for advances made

to him personally. Appellants representing 
itie substitution, demanded the money wlncli 
they alleged 11. J. P., one of them, had paid by 
t rror as curator to redeem shares belonging to 
the substitution. The shares in question were 
not mentioned in the will of W. 1’.. and 
there was no inventory to shew they formed 
part of the estate, and no ueh d'emploi or 
remploi to shew that they were acquired with
the assets of the estate. Held, per ltitchie. 
C.J.. and Fournier and Taschereau, JJ., at 
firming the judgment appealed from, and the 
judgment of the trial court l Hi tj. L. It. 193' 
that the debt of \\. G. P. having been paid 
by the curator with lull knowledge of tie 
fuels, the appellants could not recover. /*, 
{Strong and Fournier, JJ. 'i liai bank slock 
cannot be held us regards third parties ,.i 
good faith to form part of substituted prop 
oriy on the ground that it has been purchased 
with the moneys belonging to the substitution 
without an act of investment in the name of 
the substitution and a due registration tfiei < 
of. Patterson, J., dissented. Retry v. Va ism 
d Economic de A. It. de Quebec, xix., 713.

See No. (J, ante.

9. Denise by institute—Transfer of lights 
Mandatory - Action for new account !!• 
hase — Parties - - Purchase of trust estait 
Curator—Administration-—-Form of tut ion 
I ndirisibilitg — Release Spt ci fie p< / formai -- 

Art. 1484 V. V. — Art. 940 V. V. P.J — It 
-pondent, representing the institutes and sub 
stilules under the will of the lute J. 1 '.
brought an action against appellant, .........
the institutes who acted as curator and ; . 
miuislrulor ol the estate for a certain tim-. 
for an account of three particular sums, \\ t..•
plaintiff alleged defendant had received ........
curator. Held, reversing the judgment upp
ed from (IS It. L. G47), that an action dm 
not lie against the appellant for these parti
cular sums apart and distinct from an action 
for an account of his administration ol 
rest of the estate. Plaintiff alleged that
represented S. D., one of the substitute-, in 
virtue of a deed of release and subrogation lu 
which it appeared lie bad paid to 8. D.’ 
torney 1'or and on behalf of defendant HIT 
7s. U'/bd., defendant having in an action --i 
account settled by deed with 8. 1 ►. for SI.nod, 
which he agreed to pay and for which p :m
tiff" became surety : Held, that as the .....I
defendant a full and complete discharge • ."! 
accounts as curator or administrator <" v 
estate, plaintiff" could not claim a forth- : 
count of these particular sums. Plaint il 
claimed to represent F. 1). and K, P.. tv 
other institutes, in virtue of assignai-1 - to 
him by them on 21st January and V-i \ ---
vember, 18(19, respectively. In 18(10, at -t de
fendant had been sued in an action of a- u-1. 
by a deed of settlement, F. P. and lb I' 
agreed to accept us their shares in th-- - -tate 
84.900 each, and gave defendant a c< ; -I'lete 
and full discharge: Held, affirming tl uni
ment appealed from, that the defend;" could 
not be sued for a new account, but cou. I only 
be sued for the specific performance - tl»' 
obligations be bad contracted under t deed 
of settlement.—lty the judgment appea t front 
(18 It. L. (1471, defendant was c.u -i- mmil 
to account for his own share transferred to 
plaintiff in 18(12, and also for ('. I * - share, 
another institute who in 1882 transferred I»» 
rights to plaintiff. The transfer by d- fendant 
was as co-legatee of such rights and interests 
as lie had at the time of transfer, nyfl lie I'iS. * * * * * 11* 
at that time received the sixth of Une sum tor
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which he was asked to account : Held, revers
ing the court below, that plaintiff took no
thing as regards these sums under the transfer, 
and even if he was entitled to anything, the 
defendant would not lie liable in action to ac 
count as mandatory or neyotiorum yestor of 
plaintiff. U'. That !•’. I». and K. I»-., having 
acquired an interest in C. Z. Ji.’s share after 
the transfer of their shares to plaintiff in 
lstii». plaintiff could not maintain his action 
without making them parties to the suit.
<Juwrc, Were the transfers made by the insti- 
tuies io plaintiff" while curator, null and void 
under art. 1484 C. C.7 Horion v. Horion, xx„

•See No. 1, ante.
10. Title to la nil—Acceptance In/ institute—

Tarent and child—Rights of children not net 
born—Revocation of deed — Prescription — 
Ilona fidet—Recital in deed—Presumption 
against purchaser - Arts. HdU, 2HH *111.1 
dduj. "01. a»i. i v. r.\ \ substitution
créate<l by a donation inter vivos in favour of 
the children of the institute, even before they 
are born, is irrevocable after acceptance by 
their parent, and the law of the Province 
of (Quebec on tile slibjc*ct, as declared by the 
Civil t'ode. is the same as the old law of that 
province in existence before the promulga
tion of the Civil Code of Lower Canada. 
Where an institute has accepted a donation 
creating a substitution in favour of Ins child
ren. his acceptance as institute constitutes 
valid acceptance of the substitution on behalf 
of his children I hereafter born to him during 
marriage.—Where the title deed of a pur
chaser of lands bears upon its face recitals 
which would have led upon inquiry to evidence 
of the defeasibility of his vendor's title, he 
must be presumed to have been aware of the 
precarious nature of the title he was purchas
ing and prescriptive title cannot afterwards 
be invoked either by him or those in posses
sion under him as holders in good faith under 
translator)* title.—As good faith is required 
tor the ten years' prescription under the Civil 
Code, that prescription cannot Ik* invoked 
against a substitution which has been duly 
registered, such registration being sufficient 
to constitute any third party, who might sub
sequently purchase from the institute a holder 
m bad faith. Judgment appealed from tQ. It.

P_41MI) reversed. Melodic v. Simpson,

I The Privy Council refused leave to appeal. 
May, 18*. 111.]

11. Construction of tcill—Opening of sub
stitution— Legacy to substitutes■—Leya tees 
taking per stirpes or per capita.] Ity his 
will, which created a substitution, the testator 
1,1 ""IIIlicit the usufruct of all his property to 
liis widow, during her lifetime, and. after her 
death, to his surviving children, and. by the 
sixth clause, provided as follows : " Quiint it 
la propriété de mes dits biens meubles et 
immeubles généralement quelconques que je 
délaisserai nu jour de mon décès, je la donne 
et lègue aux enfants légitimes de mes enfants, 
qui seront mes petits-enfants ; pour, par mes 
dits petits-enfants, jouir, faire et disposer de 
nies dits biens en pleine propriété et par 
égales parts et portions entre eux, il compter 
du jour que la dite jouissance et usufruit 
donnés à mes enfants cesseront, les instituant 
nus légataires universels en propriété.” Held, 
reversing the judgment appealed from, that 
*11 the grandchildren participated in the 
hpey and that the projierty representing the 
nitii of the revenue given to each of the tes
tator's children, on the opening of the substi

tution created by the will, for such portion of 
his estate, should Ik* divided among all the 
grandchildren then living in equal shares, the 
grandchildren taking /« /• capita and not per 
stir/ns. Remillurd v. Chabot, x.xxiii., ,‘lliS.

SUCC ASSIGN.
1. Acceptance by minor subsequent to action 

—Retroactive effect.] — The acceptance of a 
succession subsequent to action, and pendente 
life on behalf of a minor as universal legatee 
has a retroactive o|s*ratiou. Murtindalc v. 
Powers, xxiii., 507.

‘2. W ill—Codicil—testamentary succession 
- " lleir " I nivcrsal l< oat' < Arts. Mal. 
507. Ml, SC, S',0 c. C.—L4 tieo. III., e. Sj, 
s. JO {Imp. I - '/I tjeo. III. v. 4 ( L. C.) ]—
It. A. who died in Montreal in 18011 had. by 
his will made there in 1800. bequeathed to 
M. A. and her heirs, one-fourth of his resid
uary estate. M. A. died in 1855 leaving a will 
appointing live of her children her universal 
legatees. It. A. subsequently look communi
cation of the will of the deceased M. A. and 
made a codicil to his own will in the terms 
following :—"With respect to the share of the 
residue of my property which 1 bequeathed by 
my will to my sister, the late M. A. . . .
my will and desire is that her said share 
of said residue -hall go to her heirs." II' Id. 
t«Wynne and dirouard. J.I.. dissenting, that 
under the provisions of the Civil Code of 
Lower Canada, the words " her heirs " in the 
codicil must be construed as meaning the per
sons to whom the succession of M. A. devolved 
as universal legatees under her will. Allan 
v. Leans, xxx„ 410.

3. Renunciation of succession — I lower— 
Warranty Donation — Authorization — 
Interdiction- Marriage laws—Registry laws 
—ISheriff's salt- Arts, l’iül, 21IH C.|- Per 
Taschereau, .1. Neither the vendor nor his 
heirs, who have not renounced the succession, 
nor his universal donees, who have accepted 
the donation, can on any ground whatever, 
attack a title for which the vendor has given 
warranty. Rousseau v. Iturtand, xxxii., 541.

4. Provincial bonds — Succession duties— 
Prop'll y exempt Sale under will Duty on 
proceeds—Costs — Proceedings by or against 
the Crown.]—Debentures of the Province of 
Nova Scotia are, by statute, " not liable to 
taxation for provincial, local or municipal pur
poses ” in the province. L. by his will, after 
making certain bequests, directed that the re
sidue of his property, which included some of 
these debentures, should be converted into 
money to be invested by the executors and 
held on certain specified trusts. This direction 
was carried out after his death, and the At 
torney-deneral claimed succession duty on the 
whole estate. Held, affirming the judgment 
appealed against (35 N. S. Rep. 'J'J3i, Sedge- 
wick and Mills, .1.1., dissenting, that although 
the debentures themselves were not liable to 
the duty either in the hands of the executors 
or of the purchasers, the proceeds of their sale 
were when passing to legatees. Costs will be 
given for or against the Crown as in other 
cases. Loritt v. Attorneg-Ucneral of Xova 
Scotia, xxxiii., 350.

5. Hypothecary debts—Legatee of hypothe
cated land — Liability of universal legatee— 
Art. St>9 C. V.

lice Will, 58.
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t». Acceptance — .lut# of administration— 
Conservatory acts I'rami aient artificeh -
Arts. tiiti, (Tôt) C. V.

See NOTARY, 1.

7. Failure of lieirs—line heal—Limitation of

Sec Title to Land, 131.

8. Sale of ri;iht by co-heir- Insolvcncy of 
co-lieir Sale lip curator Iti trait successoral 
— Art. 110 V. C. Prescription.

Sec RETRAIT SUCCESSORAL.

!>. 'Testamentary executors llulame due bp 
tutor Practice Action for account Provi
sional possession Envoi en possession -Pur
lieu- Extrajudicial ion mill to fonn of action.

See KXECCTOltS AND All.\l IX1STRATOKH, t$.

SUITS.

See Actions.

SUPERANNUATION.

See Civil Service Pension de Retraite.

SUPREME COURT PRACTICE.

See Practice ok the Supreme Court ok

SURETYSHIP.

1. Contract with firm—Continuing security 
to firm and member or members eonstitutinp 
firm for the time heinp—Death of partner— 
Liability of surely.]- S.. hv indenture under 
son 1, horn mo surety to the firm of C. & Sons 
for Roods to be sold to ().. nnd a greed to 
he n ronl'miiing security to the firm or “to 
the member or members for the time being 
constituting the said firm of C. & Sons." for 
sales to lie made by the firm or “ any member 
or members of the said firm of C. & Sons.” to 
<} . so long ns they should mutually deal to
gether. The senior member of the firm died, 
and by his will appointed tlie other members 
of the firm his executors. They entered into a 
new agreement of co-partnership nnd continued 
to carry on the business under the firm name 
of C. & Sons, nml subsequently transferred 
nil their interest in the business to a joint 
stock company. The action against S. was for 
goods sold to Q. after such death. Ifeld. re
versing the judgment appealed from (11 Out. 
App. R. 1.1151. nnd restoring the judgment of 
the Common Pleas Division (.1 O. R. 1 St » >. 
that tile death dissolved the firm of C. & Sons, 
nnd put nn end to the contract of suretyship. 
Starrs v. Cosgrarc Hrrwing and Malting Co. 
of Toronto, xii., .171.

2. Hank official—Surelp—Misconduct—Ille
gal transactions — Proper hanking business— 
Sanction of directors.]—The sureties of nn 
absconding bank cashier are not relieved from 
liability by shewing that the bank employed 
their principal in transacting what was not 
properly banking business, in the course of

which lie appropriated the hank funds to his 
own use, the claim against the sureties being 
for the moneys so appropriated by the prinei 
pal, and not for losses occasioned by such ille
gal transactions. Springer v. Exchange Hank 
of Canada: Harms v. Exchange Hank of Can 
a da, xiv., 710.

3. Mortgage to bank—Continuing seeurilp 
Prisent indebtedness of principal—Commercial 
paptr Dealings bp bank Taking forgnl 
paper in renewal Iteleuse of surelp. | M. lx 
gave a mortgage to the bank as security for 
present indebtedness of. and future advances 
to. a customer of the bank. It.v the terms of 
the mortgage McK. was to hi* liable for pro 
ntissory notes. iVe, of the customer outstand
ing at date id' mortgage, and all renewals, a I 
tern lions and substitutions thereof. Held, in r 
Ritchie, C.,|.. Fournier and Taschereau. .1.1 . 
that the bank having given up the promissory 
notes. &<•.. and accepted as renewals thereof, 
forged and worthless paper. McK. was, to the 
extent of such worthless paper, relieved from 
liability as such surety. Held, per Strong. ,1.. 
that the bank, having accepted the renewal* 
in the ordinary course of banking biisine**. 
and it not being shewn that they were guilty 
of negligence, the surety was not relieved. 
Held, per (1 xvynne. .1.. that as there was a re
ference Ardered to lake an account of t lie 
notes alleged to be forged, the consideration 
of the surety's liability should be postponed 
until the account was taken. Judgment up 
pealed from (12 0. R. 4ÎIH» affirmed. _l/<. 
chants' Hank of Canada v. McKay, xv., (572.

4. Hand — Illegal consideration — Stifling 
prosecution,] — In an action on a bond ex- 
cuted by J. to secure a debt of L. to the bank 
the evidence shewed that I... who had married 
an adopted daughter of J.. was agent of (lie 
bank, and, having embezzled the bank fuml 
the bond was given in consideration of an 
agreement not to prosecute. Held, affirmili
the Supreme Court ( X. S. I, that the consul-r 
ation for the bond was illegal and J. was u--i 
liable thereon. Peoples Hunk of Halifax 
Johnson, xx.. .141.

.1. Interference with rights of surelp Dé
charge.]- The Union Rank agreed to diseo-mi 
tlie paper of S.. A. & Co., railway contract i*. 
indorsed by ON»., ns surety, to enable them i<> 
carry on a railway contract for the At incur 
& North-West Ry. Co O’G. indorsed 
notes mi an understanding or an agreement 
with the contractors and the bank that all 
moneys to lie earned under the contract slm ild 
be paid directly to the bank and not u- ike 
contractors, and an irrevocable assignment by 
the contractors of all moneys to the bank was 
in consequence executed. After several 1i- 
niates had been thus paid to the bank it was 
found that the work was not progress in.: la 
vourably, and the railway company then. > -ik
on t the assent of <>'(}., but with the ass.-n of 
the contractors and the bank, giiarante. -I cer
tain debts due to creditors of the conte - tors 
and out of moneys subsequently earned l-> ' b** 
contractors made large payments for "ages, 
supplies and provisions necessary for ca \vn>I 
on the work. In October. 1888, the tank, 
also, without the assent of ()'(»., applied f°r 
and got possession of a cheque for sr>.oiN'. 
wliiyli liiid been accepted by the bank and 
held by the company as security for i!-e d»'' 
performance of the contract. In consideration 
of signing a release to the railway e< mpany 
“ for all payments heretofore made by the
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company for labour employed on said contract 
and for material ami supplies which went into 
the work." The contract under certain cir
cumstances gave the right to the company to 
employ men and additional workmen, &c., as 
they might think proper. Imt did not give the 
right to guarantee contractors’ debts or pay 
for provisions ami food, Ac. Held, that there 
was such an interference with the rights of 
O’ti. us surety as to discharge him. Tasche
reau and <!Wynne, .1.1.. dissenting. O'Uara \. 
Union Hank of Canada, xxii., 404.

[Ap|H'ul to Privy Council dismissed non- 
prosecution. See 24 Can. Cuz., p. *2241.

(I. Discharge of Hunt y — ltcscreation of 
rigliln — Promissory note -- Discharge of 
maker. | Where the holder of a promissory 
note laid agreed to accept a third party as his 
debtor in lieu of the maker. lh hi. affirming 
the judgment of the Court of Appeal t 20 Out. 
App. It. 2DN, .xiili nmn. Iliilliday v. IIogtut i, 
that as according to the evidence there wys a 
complete novation of the maker's debt secured 
by the note and a release of the maker in rc- 
sjiect thereof, the indorsers on the note were 
also released. Holliday v. Jackson it Unlit II, 
xxii., 471).

7. Insurance—(1 mira nice—Xotice to insurer 
of defalcation—Diligence.\ A guarantee po
licy insuring the honesty of W.. an employee, 
was granted upon the express conditions, (1) 
that the answers contained in the application 
contained a true statement of the manner in 
which the business was conducted and accounts 
kept, ami that they would he so kept, and CJl 
that the employers should, immediately upon 
its becoming known to them, give notice to the 
guarantors that the employee had become 
guilty of any criminal offence entailing or 
likely to entail loss to the employers and for 
which a claim was liable to he made under 
the policy. There was a defalcation in W'.’s 
accounts, and the evidence shewed that no 
proper supervision had been exercised over 
W.'s hooks, and the guarantors were not noti
fied until a week after employers had full 
knowledge of the defalcation, and W. had left 
the country. Held, allirming the judgment of 
the court below (Q. It. - Q it. 6). that a< the 
employers had not exercised the stipulated 
supervision over W , ami had ijot given imme
diate notice of the defalcation, they were not 
entitled to recover under the policy. Harbour 
Commissioners of Montreal v. Gnaranlte Co. 
»f \<irth America, xxii., 542.

N. Mortgage — Discharge Action on 
promissory note Security for mortgage 
•l<lit.\ ,\. and It. partners in business, bur 
rowed money from V.. giving him as security 
their joint and several promissory note ami a 
niorignge on partnership property. The part
nership having been dissolved A. await....I all
the liabilities of the firm, and continued to 
cany on the business alone. After tile disso
lution (\ gave A. a discharge of tile mortgage, 
bin without receiving payment of his debt. 
"I'd afterwards brought an action against 11. 
0,1 the promissory note. Held, that by the 
terms „f the dissolution of partnership the 
relations between A. and It. were changed to 
those of principal and surety, and it having 
been fourni at the trial that (’. had notice of 
"tt' ii change his release,, of the principal, A . 
discharged It., the surety, from liability for 
the debt. Judgment appealed from CJl) Out. 
•m’I'- II- 005 I affirmed, Allison v. McDonald. xxiii. 035.

1). Cost master's bond — Penal clause — l.tx 
loci contractus Xtgligencc — I.aclics of the 
Crown officials —■ lit lease of sun tics | i ts. 
10.1.1, I or, i n.ti. ii.n, /z>27. mn-m.1 C. C. | 
— In an action by the Crown on the informa
tion of the Atlorney tieneral for Canada upon 
a bond executed in the Province of Quebec in 
the form provided by the “ Act respecting the 
security to he given by the officers of Canada " 
(81 X ici. c. 37; 35 Viet. e. 10) and “The Post 
Office Act " t ."IS X'ict. e. 7 I : Held, allirming 
the judgment appealed from (ti I'lv. C. It 23<il, 
Strong. C.J.. dissenting, that the right of ac
tion under I lie bond was governed by the law 
of Queliec. ID Id. further, that such a bond 
was not an obligation with a penal clause 
within i lie application of arts. I Id I and 1155 
of the Civil Code of Lower Canada. Ilehl, 
also, that the rule of law that the Crown is 
hot liable for the laches or negligence of its 
officers obtains in the Province id" Quebec ex 
cept where altered by statute. It tack v. Tho 
Queen, x.xix., 1503.

10. Conditional warranty - Consignment on 
thl ercilerc commission \oticc - - Posses-
tiou "I goods Art. 10.10 ('. C.| - T. wrote 
a letter agreeing to guarantee payment for 
goods consigned on del ertthc commission to 
It., on condition that lie should he allowed, 
should occasion arise, to take over the goods 
consigned. Shortly afterwards the creditor, 
without giving any notice to T.. closed the 
agency, withdrew some of the goods and per
mitted others to he seized in execution and 
removed beyond the reach of T. The creditor 
did not give T any authority to take posses
sion of the goods as stipulated ill the letter of 
guarantee lit Id. that the condition of the 
guarantee had not been complied with by the 
creditor, and that lie could not hold the war
rantor responsible. Ilrown v. Torrance, xxx., 
311.

11. Insol et nt I ct of 1*1-1 Defaulting as
signee Dffittal ho ml. | Where an official as
signee under the Insolvent Act of I*75 has 
taken possession of an insolvent estate in that 
capacity, and subsequently the creditors have, 
by a resolution passed at a meeting of the 
creditors, continued him as assignee to the 
estate without exacting any further security, 
and while acting as such assignee lie makes 
default to account for moneys of the estate, 
the creditors have recourse upon the IhiiuI 
given for the due performance of his duties ns 
officia assignee Judgment appealed from (4 
I tor. Q. It. 2*201 affirmed. I.ctourneus v. 
Daiiscuaii, xii., 807.

1*2. Promissory not, Secretion - l{cmcdy
by indorser - Capias Art. 10.1.1 C. C,—
. I rt, 708 C. C. I\

See Fraudulent Preference, 4.

13. Promissory note — Indorser giving time 
to maker— l{elease.

See Hills and Notes, 44.

14. Indorsement to secure advances — 
I'inaneial agi ills' commission — llemuncration 
for indorsement.

See Contract, 254.

15. Conditional guarantee — Proof of loss.
Sec Evidence. 157.
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10. Guarantee of debt—Indorsement of note 
—E vide nee.

Sec Bills and Notes. 45.
And see Principal and Surety.

SURRENDER.
1. Declaration d'hypothèque—Abandonment 

of mortgaged lunds—Personal condemnation.] 
—In an action cm déclaration d'Iiypothêque the 
defendant may, in default of his surrendering 
the property within the period fixed by the 
court, be personally condemned to pay the full 
amount of the sheriff's claim. Dubuv v. Ktd- 
ston, xvi., 557.

2. Indian lands—Surrender —■ Crown grant 
—Sale of lands for tuxes—Lists attached to 
warrant -.12 Met. c. Mi. s. US <0.1. It. S. O.
( /8?7 ) e. 1US, s. loti.J—In 1857. a lot, forming 
part of a tract surrendered to the Crown by 
the Indians, was sold, and in 1801) the Domin
ion Government issued a patent therefor to 
the plaintiff. In 1870, the lot, less two acres, 
was sold to one 1 >. K., for taxes assessed and 
accrued due for 1804 to 1801), who sold to de
fendant, and defendant purchased the two 
acres at a sale for taxes in 1875. The war
rants for sale of the lands were signed by the 
warden with the seal of the county, and au
thorized the treasurer ** to levy upon the vari 
ous parcels of land hereinafter mentioned for 
the arrears of taxes due thereon and set oppo
site to each parcel of land,” and attached to 
these warrants were the lists of lands to be 
sold, including the lands in question. The 
lists and the warrant were pasted together by 
the whole length of the top, but the lists were 
not authenticated by the signature of the war
den nor the seal of the county. By the As
sessment Act, 511 Viet. c. 50, s. 128 (O. ), the 
warden is required to return one of the lists 
of the lands to be sold for taxes, transmitted to 
him, Ac., to the treasurer, with a warrant 
thereto annexed under the hand of the warden 
and seal of the county.— Held, affirming the 
judgment appealed from (-1 Ont. App. It. 151)), 
Fournier and Henry, JJ.. dissenting, that up
on the surrender the lands became ordinary 
unpatented Crown lands, and upon being 
granted became liable to assessment ; that the 
list and warrant may be regarded as one en 
tire instrument and, as the substantial require
ments of the statute had been complied with, 
any irregularities had been cured by It. S. O. 
(1877) c. ISO, s. 150. Church v. Fenton, v., 
259.

5. Treaty .Vo. 3—North-West Angle—Vest
ing of title—Occupancy — Lands reserved for 
Indians—II. A. t. Act, s. 01. s.-s. 2-i—s. 02, 
s.-s. ii—ss. 100, 117.]—The lands within the 
boundary of Ontario in which the claims or 
rights of occupancy of the Indians were sur
rendered or became extinguished by the Do 
minion Treaty of 1875, known as the North- 
West Angle Treaty, No. 5, form part of the 
public domain of Ontario and are public lands 
belonging to Ontario by virtue of the provi
sions of the British North America Act, 1807. 
—Only lands specifically set apart and re
served for the use of the Indians are " lands 
reserved for Indians” within the meaning of 
s. 91, item 24 of the British North America 
Act (1807), Strong and <1 wynne. JJ.. dissent
ing. SI. Catharines Milling and Lumber Co. 
v. The Queen, xiii., 577.

|Judgment affirmed by the Privy Council 
(14 App. Cas. 40l.]

4. Constitutional question — Legislative 
jurisdiction—Appeal per salturn.

See Appeal, 330.

5. Treaties with Indians—Surrender of In
dian rights — Mines and minerals — Crown 
grant — Constitutional law — JjS Viet. c. 28 
ill.)

See Title to Lands, 141.
And see Title to Land and Treaties.

SURVEYS.

1. Title to land—Old grant—Starting point 
—Metes and bounds.]—In an action of eject
ment the question to be decided was, whether 
the locus was situate within the plaintiff’s 
lot No. 5, in concession 18, or within defend 
ant’s lot adjoining No. 24, in concession 17.— 
The grant through which plaintiff’s title was 
originally derived gave the southern boundary 
of lot 5 as a starting point, the course being 
thence eighty-four chains more or less to tie- 
river. The original surveys were lost, and this 
starting point could not lie ascertained, lit hi. 
affirming the judgment appealed from (11 Uni. 
App. It. 788), Strong and Taschereau, JJ.. 
dissenting, that such southern boundary could 
not be ascertained by measuring buck exactly 
eighty-four chains from the river. Flu mb x. 
Steinhoff, xiv., 739.

2. Iloundaries — Trespass — Reference to 
surveyors — Duty of surveyors — Old line. I 
—It., who held a license from the government 
to cut timber on Crown lunds. claimed that 
S., licensee of the adjoining lot, was cutting 
timber on his grant, and replevied logs al
leged to be so cut by S. The replevin suit was 
settled by an agreement between the panics 
to leave the matter to surveyors to establish 
the line between the two lots, the agreement 
providing that the lines of the land held un
der the license of It. should be surveyed and 
established by named surveyors and the stumps 
counted. Ac. Held, reversing the judgment ap
pealed from (2ti N. B. llep. 258), that under 
this agreement the surveyors were bound to 
make a formal survey, and could not talv- a 
line run by one of them at a former tine- as 
the said boundary line. Snowball v. Ritchie, 
xiv., 741.

3. Plan of sub-division — Description in 
deed — Staking out lines — Estoppel - \lin
take — Licensed use — Standing by without 
objection.

Sec Boundary, 1.

4. Agreement as to boundaries—Plan signed 
by parties — Statute of Frauds — Equitable 
jurisdiction.

Sec Boundary, 2.

5. Expropriation of land — Tenants ( in 
common — Propriétaires par indivis Con
struction of agreement — Misdesci -jpth "i — 
Plans and books of reference — Registry laws 
—Satisfaction of condition us to indemnity.

Sec Hailway s, 32.

G. Homage—Concession line—Evidence.
See Boundary, 5.
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t 7. Mines and mineral» — Adverse claim — 

Form of plan Bight of a< tion—Condition 
precedent — Necessity of actual survey—It. 
N. It. C. U8ti7) e. Id.j, s. J7—U. S. it. C. 
UtW7) c. d. s. 16.

See Mikes and Minerals, 15.

TENANT.

1 Drainage scheme—Injury to land—Right 
to recover damages.

Sec Municipal Corporation, 80, 03.

8. Description of lands 
Boundary marks—Plan.

See New Trial, 36.

2. Recourse for damages — Expropriation- 
Surveyors line— Right of action.

See Action, 130.

SURVIVORSHIP.

1. Tenants in common — Joint tenants — 
Construction of icill.

See Will, 7.

2. Joint tenancy—Life estate—Remainder.
See Title to Land, 70.

3. Fencing — Laying out boundaries — 
Construction of deed I'stoppel I,g conduct— 
Words of limitation - Description of lands— 
Registry laics—Soticc of prior title Riparian 
rights — - Possession - Acguisitire preseriji- 
tion — Tenant by stiff ranee — Right of ac
tion—Adding parties— Practice.

See Railways, 82, 153.

Sec Landlord and Tenant—Lease—Lessor 
and Lessee—Title to Land.

TAIL.

See Estate Tail—Substitution.

TARIFF ACT.

See Customs Duties.

TAXATION.

See Assessment and Taxes—Constitution
al Law — Customs—Duties — Legis
lation—Municipal Corporation—Suc
cession Duties.

TAX DEEDS AND TAX SALES.

See Assessment and Taxes — Municipal 
Corporations — Sale—Title to Land.

TELEGRAPH AND TELEPHONE 
LINES.

1. Contract — Exclusive privileges — Ope
ration of railway —■ Telegraph lines — 
Foreign corporation — Public interest — Re
straint of trade.

See Comity.

2. Lease of system—Operation—Trouble dc 
droit—Trespass.

See Lease, 23.

3. Construction of line—Wrongful cutting 
of trees—Justification by statute—Necessity 
of art done—Construction of statute.

See Trespass, 2.

4 Telephones — 'Transmission of messages 
--Agreement not to “transmit”—Construction 
of contract.

See Contract, 0.

u" J'c!ePhone lines—Placing poles on street
Proximate cause of injury.

See Negligence, 102.

TENANT AT WILL.

1. Possession — Caretaker — New tenancy 
—Statute of Limitations.

Sec Title to Land, 78.

2. Attornment in mortgage — Tenancy at 
will—Privilege of landlord—Distress for in-

See Mortgage, 56.

TENANT FOR LIFE.

1. Couve y a nee to railivuy company by — 
Rail un y Acts—C. S. C. v. 60', s. Il, s.-s. 1— 
m I let. v. 17, s I (U.).

See Railway, 140.

2. Construction of will—Words of futurity 
—Joint lives—Time for ascertainment of class 
—**Lawful heirs"—Survivor dying without

See Will, 35.
And see Title to Land.

TENANT IN TAIL.
Construction of statute. — Estates tail — 

Will — Executory devise over — " Dying 
without ixsuc "—*’ Lawful heirs ”—“ Heirs of 
tlio body "- Estate in remainder expectant — 
Statutory title—Title by will—Conveyance by 
tenant in tail.

See Will, 10.
And see Substitution—Title to Land.

TENANTS IN COMMON.

1. Construction of will — Devise in sever
alty — Joint tenancy—Evidence—Pa ititioa.] 
—A devise to testator's two sons, their heirs, 
&c., provided that the devisees should jointly 
and in equal shares nay testator's debts and 
the legacies in the will. There were six lega 
cies of £50 each to other children of the tes
tator, and these were to he paid by the de
visees at the expiration of 2, 3, 4, 5, 6 and 7 
years respectively. The estate vested before 
the statute abolishing joint tenancies in Nova
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Scotia came into operation. Hi hi. reversing . 
the judgment appealed from (21 N. S. Hep. i 
378), Taschereau and Gwynne, JJ., dis
senting, that these provisions for pay
ments of debts and legacies indicated un 
intention on the testator's part to effect 
a severance of the devise and the devisees 
took as tenants in common and not ns 
joint tenants. F in her v. Anderson (4 Can. S. 
C. It. 4Util followed.—On the trial f a suit 
between persons claiming through the respec
tive devisees for partition of the real estate 
so devised, evidence of a conversation between 
tlm devisees, which plaintiff claimed would 
shew that a severance was made after the 
estate vested, was tendered and rejected as 
being evidence to assist in construing the will. 
Held, (iwynne. ,1.. dissenting, that it was pro
perly rejected. Held, per 0wynne and Pat 
tei'sou, .1.1., that the evidence might have been 
received as evidence of a severance between 
the devisees themselves if a joint tenancy had 
existed. Clark v. Clark, xvii., 376.

2. Trustees — Powers — Turin trail — 
Tenants in common. I M„ owner of two ware
houses, Nos. 5 & 7 (the dividing wall lieiug 
necessary for the support of both ) executed a 
deed with power of sale of No. 5. by way of 
marriage settlement on his daughter. M. hav
ing died, his executors executed a deed of 
confirmation to the purchaser of No. 3 from 
the trustees of the marriage settlement by a 
description which, it was claimed by the pur
chaser, conveyed absolutely the freehold estate 
in the party wall and the land covered by it. 
An action being brought by the executors of 
M. to have it declared that the wall in ques
tion was a party wall : Held, reversing the 
judgment of the Court of Appeal, that the 
trustees of the will and marriage settlement 
were bound by the trust declared in the in
struments under which they derived their pow
ers, and even if it could be shewn that the 
confirmation deed had the effect of conveying ; 
a greater quantity of land than the deed from 
the trustees of the marriage settlement, such
a voluntary conveyance in favour of one Irene 
fieiary. which would operate prejudicially to j 
the interests of the other beneficiaries would ! 
be a breach of trust and consequently void. 
Held, that upon the execution of the deed by 
way of marriage settlement of No. 5, the wall 
common to the two warehouses, Nos. 5 and 
7, Irecauie a party wall of which the owners of 
the warehouses were tenants in common. 
Lewis v. Allison, xxx., 173.

3. Construction of will — Survivorship — j 
Joint tenants—Tenants in common.

Sec Will, 7.

4. Action for use and occupation—Trespass j 
—Mesne profits—Tarties.

See Ejectment, 2.

5. Will — Survival of tenant for life — ! 
Remainder—Owner in fee—Statute of Limi- : 
tat ions—.1 dverse possession.

See Tit'.e to Land, 57.

0. Will — Devise to two sons — Devise 
over of one's share — Condition — Context— 
Codicil.

See Will, 16.

7. Partition of lands — Statute of Limita
tions—Possession—It. S. N. S. (5 ser.) c. 112.

Sec Limitations of Actions, 26.

TENDER.

1. Deficiency in goods delivered—Payment 
into court — Acknowledgment of liuhililg — 
Estoppel.

See Action, 128.

2. Charter party — Lien for freight—Stor
age—Trover lor cargo.

Sec Cahkieks, 23.

3. Railway construction — Rond — Uni
lateral undertaking—Acceptance.

Sec Contuact, 257.

4. Pledge — Deposit with tender—Forfei
ture — Rreuch of contract - Municipal cm 
parution — Right of action — Restitution t>i 
thing pledged.

Sec Pledge, 9.

TERMS, INTERPRETATION OF.

See Words and Terms.

TERRITORIAL DIVISIONS.

Habeas corpus — Jurisdiction — Form of 
commitment — Judicial notice — R. S. C. <■ 
135, s. .12.

See Justice of the Peace, 2.

TERRITORIAL ORDINANCES.

Sec Constitutional Law—Statutes.

TIMBER BERTHS AND LICENSES.

Sec Crown. 85. 88. 90, 92, 95.

TIMBER SLIDES.

Incorporated company—Forfeiture of char- 
ter — Estoppel - - Compliance with statut.— 
Res judicata—Collection of tolls.

Sec Company Law, 22.

And sec Hivers and Streams.

TIME.

1. Renewal of chattel mortgage — 1 ""‘Il
lation of time—N.-W. Ter. Ord. So. 5 of 1S81.

Sec Chattel Mortgage, 4.

2. Appeal — Time limit — Connu, ."meut 
of — Pronouncing or entry of judgm-nl — 
Security — Extension of time tinier of 
judge—R. S. C. c. 1J5, ss. JjO, \2, •}<»’.

See Vacation, 7.

3. Appeal — Time limit — Connut 'irement 
of — Pronouncing or entry of judgment — 
Security — Extension of time order of 
judge—R. S. C. c. 135, ss. JfO, -}2, -F-

See Appeal, 430, 431.
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TITLE TO LAND.

1. Deeds and Conveyances, l-2(i.
2. Evidence or Title, 27-31.
3. Incumbrances, 32-54.
4. Inheritance, Succession and Devise,

55-04.
5. Judicial Titles, 03 74.
0. Possession, 75-100.

(«I Limitation of Prescription, 75-07.
(6) Evilfence of Possession, 98-100.

7. Registration, 110-110.
8. Trusts, 117-123.
9. Warranty, 124 127.

10. Other Cases, 128-102.

1. Deeds and Conveyances.
1. Lex loci — Conveyance muter Foreign 

Bankruptcy Act -Lunds in Canada. 1—An ns- 
s'urnmont or conveyance under foreign bank 
ruptcy proceedings is ineffectual to pass title 
to lands in Canada. Macdonald v. (JeoYgian 
Itay Lumber Co., ii., 304.

Sic 2 Ont. App. It. 30.

2. Contract —■ Rescission — Conveyance of 
land -- Misrepresentation — Fraud — Deceit

Wot bo—Inquiry.] - - A party who aeeke t>> 
set aside a conveyance of land executed in 
pursuance of a contract of sale, for misrepre
sentation relating to a matter of title, is 
hound to establish fraud to the same extent 
am! degree as a plaintiff in an action for de
ceit.—fi. bought land described as “ two par
cels containing 18 acres more or less." and 
afterwards brought an action for rescission of 
his contract, on the grounds that lie lielleved 
lie was buying the whole lot offered for sale, 
being some 25 at and that the vendor had 
falsely represented the land sold as extending 
to the river front. The evidence shewed that 
H. had knowledge, before his purchase, that a 
portion of the lot. had been sold. Held, affirm
ing the Court of Appeal for Ontario (23 C. 
L. J. 269) that even if It. was not fully aware 
that the portion so sold was that bordering on 
the river front, the knowledge lie had was 
sufficient to put him on inquiry as to its situa
tion. and he could not recover on the ground 
of misrepresentation. Bell v. Alacklin, xv.,

3. Deed absolute in form—Mortgage — Evi
dence of intention. I—To induce a court to ile- 
J‘ini'e ;i deed, absolute on its face, to have been 
intended to operate as a mortgage only the 
evidiMvo of such intention must lie of the 
clearest, most conclusive and unquestionable 
character (7 Man. L. R. 203, affirmed). Me- 
ilickcn v. Ontario Bank, xx., 548.

4. Words of grant—Passing title—Legacy.] 
r~Tlie words “ property ” and “ estate ” are 
both sufficient to pass realty. Cameron v. 
Harper, xxi., 273.

a. Form of deed—Signature by a cross—19 
».ict. c. 7,7, s. 4 (Can.)—Registry laws—Liti- 
9m* rights—Ac</litreccncc—Evidence — Com- 
Pienccment of proof — Warrantor impcaching
tdh iits. tom, lost. /|72. i\m. Him. ml.
i H i J. il 1.17 C. C.]—Where the registered 
owner of lands was nresent but took no part 
ln a deed, subsequently executed by the repre

sentative of the vendor, granting the same 
lands to a third person, the mere fact of his 
having been present raises no presumption of 
acquiescence or ratification thereof.—The con
veyance by an heir-at-law of real estate which 
had been already granted by his father during 
his lifetime is an absolute nullity and cannot 
avail for anv purposes whatever against the 
father’s grantee who is in possession of the 
lands and whose title is registered.—Writings 
under private seal which have been signed by 
the parties but are ineffective on account of 
defects in form, may nevertheless avail as a 
commencement of proof in writing to In* sup
plemented by secondary evidence.—The gran
tees of the warrantors of a title cannot Is* per
mitted to plead technical objections thereto in 
a suit with the person to whom the warranty
was given. -Where there to no litigation pend
ing or dispute of title to lands raised except 
by a defendant who has usurped possession 
and holds by force, he cannot when sued set 
up against the plaintiff a defence based upon a 
purchase of litigious rights. Powell v. U"af- 
ters, xxviii., 133.

9. Scire facias — Title to land—Annulment 
of letters patent - Tender—Sale or pledge— 
l ente à réméré Concealment of material fact 
—Arts. 1271 1179 It. S. Q. — Registration— 
Transfer of Crown lands Art. IIJ07 C. P. Q. 
—Art. Ll.1,1 C. C. | A sale of land subject to 
the right of redemption (vente #> réméré), 
transfers the title in the lands to the pur
chaser in the same manner as a simple con
tract of sale. Sal vas v. Vassal (27 Can. S. 
C. It. 98) referred to. The Queen v. Mont
ai in y, xxix., 484.

7. Sale of land — Conveyance absolute in 
form Alortgapi—Resulting trust- .Notice to 
equitable owner -Estoppel—Inquiry.] — The 
transferee of an interest in lands under an in
strument absolute on its face, although in fact 
burthenml with a trust to sell and account for 
the price, may validly convey such interest 
without notice to the equitable owners (34 X.
S. l'ep., 453, affirmed i. <Hand v. MeXcil,

8. Railways—Location of permanent way—
Fencing haying out of boundaries—Construc
tion of deed—Estoppel by conduct -Words of 
limitation Registry laws — Notice of prior 
title—Riparian rights—Possession — Acquisi
tive prescription- Tenant by stiff ranee--Arts, 
■‘il 19, \\7.'. I',S7. 119.1. 219.1. 2PM, 22}2. 12.11 
C. C. Ilf 77 C. /'. O. n ,( 1.1 Viet. e. .11 
2-1 I iet. e. HI. s. 1.1—Findings of fact—l**r*s- 
nient of damages Emphyteutic lease — Do
nut ine direct -— Domaine utih Alienation—
Right of action \dding parties.]—A railway 
company purchased land from I'., bounded by 
a noil-navigable river, as " selected and laid 
out ” for their permanent way. Stakes were 
planted to shew the side lines, but the railway 
fencing was placed inside the stakes above the 
water-line, although the company could not 
have the quantity of land conveyed unless they 
look possession of the edge of the river. P. 
remained in possession of the strip of land be
tween the fence and the water's edge and of 
the bed of the stream ad medium filum, and, 
after the registration of the deed to the com
pany, sold the rest of his projierty including 
water rights, mills, and dams constructed in 
the stream to the defendant's auteur, describ
ing the property sold as " including that part 
of the river which is not included in the right 
of way. &c." The plaintiffs never operated 
their line of railway but, immediately on its
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completion, under powers conferred by their 
charter, and the Railway Act, 14 & 15 Viet, 
e. 51, leased it for 990 years to another coin- 
puny and the railway has been ever since ope
rated by other companies under the lease. The 
plaintiffs' action pvtitoirc, including a claim 
for damages, was met by pleas: ill That the 
lease was an alienation of all plaintiffs' inter
est in the lands occupied by the railway and 
left them without any right of action: (2t 
that the right of way sold never extended be
yond the fencing, such being the interpretation 
placed upon the conveyance by permitting P. 
to retain possession of the strip of land in 
question and the river ad medium //7mm; (3) 
that by ten years' possession ns owner in good 
faith under translatory title the defendant had 
acquired ownership by the prescription of ten 
years, and ( it that, by thirty years’ adverse 
possession without title, the defendant and his 
auteurs had acquired a title to the strip of 
land and riparian rights in question. On ap 
peal the Supreme Court, Held. 1. That the de
scription in the deed to the railway company 
included, cx jure nalurœ, the river ad medium 
/Hum ai/inr as an incident of the grant and 
that their title could not be defeated by subse
quent conveyance through their vendor and 
warrantor, notwithstanding that they may not 
have taken physical possession of all the lands 
described in the prior conveyance. 2. That the 
possession of the strip of land and the waters 
and lied of the river ad medium filum by the 
vendor and his assigns, after the conveyance 
to the company, was not the possession anima 
domini required for the acquisitive prescription 
of ten years under art. 2251 C. C., but merely 
an occupation as tenant by suffrauce upon 
which no such prescription could be based. 3. 
That the failure of the vendor to deliver the 
full quantity of land sold and the company’s 
abstention from troubling him in his posses
sion of the same could not be construed as 
conduct placing a construction upon the deed 
different from its clear and unambiguous terms 
or as limiting the area of the lands conveyed. 
4. That the terms of the description in the 
subsequent conveyance by 1*. to the defend
ant’s auteur were a limitation equivalent to 
an express reservation of that part of the pro
perty which had been previously conveyed to 
the company and prevented the defendant ac
quiring title by ten years' prescription, and 
further that he was charged with notice of the 
prior conveyance through the registration of 
the deed to the company. 5. That the acqui
sitive prescription of thirty years under art. 
2242 C\. could not run in favour of the
original vendor who had warranted title to the 
lands conveyed to the company because, after 
his sale to them, he could not possess anv part 
of the property which he had failed to deliver 
auimo domini nor in good faith.—The judg
ment. appealed from was reversed on the ques
tions of law ns summarized. Davies, .7., dubi- 
tante. but the findings, on conflictory testimony 
in respect of damages, made by the trial judge 
were not disturbed on the appeal.—On the 
question raised ns to the right of action to 
recover the lands and for damages caused to 
the permanent way. it was Held, affirming 
the judgment appealed from, that the lease to 
the companies which held and operated the 
railway, amounted to an emphyteutic lease as
signing the domaine utile and all the plain
tiffs’ rights in respect of the railway, reserv
ing, however, the domaine direct, and. conse

quently. the plaintiffs had the right of action 
an pétitoire ns owners of the legal estate, al
though the right of action for the damages, 
if any, sustained would belong to the lessees.—

Semble that, if necessary, the lessees might 
have been allowed to lie added as parties, 
plaintiffs in the action, in order to recover 
any damages which might have been sustained, 
if there had been any satisfactory proof that 
«lamages had been caused through the fault of 
the defendant. Massawippi Valley Ry. Co. v. 
Heed, xxxiii., 457.

9. Escrow—Estoppel—Covenant that grant 
or was seised in fee.

See Deed, 20.

10. Mortgage—Parol agreement to sell—Ex
propriation — Compensation—Married woman 
—R. 8. N. 8. u ser.) c. 36, s. 1,0.

8cc Administration, 1.

11. Deed — Hail à rente — Onerous title 
Evidence to vary deed—Substitution — Rente 
foncière — Sale — Donation—Prohibition to 
alienate—18 Viet. c. 2Ô0—Domaine de la seig
neurie de la Itirière-du-Loup—Arts. 07U, U.J', 
C. C.

Sec Deed, 4.

12. Promise of sale—Resolutory condition - 
ltesciliution—Mise en demeure.

Sec Contract, 4

13. Plan of survey—Description in déni ■ 
Conventional boundary — Mistake — Spin!”' 
performance — Statute of Frauds — Licensed

See Boundary, 1.

14. Error in mortgage—Omission in desvrip- 
t ion—ltect i/iva t ion—Estoppel.

See Vendor and Purchaser, 19.

15. Security for loan — Deed absolute in 
form — Purchase for value without not ire — 
Registration.

See Mortuaue, 34.

16. Husband and wife--Fraudulent convey
ance—Recovery of land.

Sec Ejectment, 1.

17. Fraudulent conveyance—Control of in
solvent estate—Possession—Sale by assignee.

See No. 133, infra.

18. Misdescription — Non-existent subdivi
sion—Crown grant avoided.

Sec Crown, 91.

19. Mortgage of trust estate — Equity ’'Mi
ning with estate — Equitable recoinm -^'(in
struction of deed—Description of lands— Pam 
demount ratio—Water lots—Avirctiou laud* 
—After acquired title — Contribution to re
deem—Discharge of mortgage—Parol evidence 
to explain deed—Estoppel by deed.

See Deed, 26.

20. Right of redemption — Third parties— 
Delivery and possession of thing sold.

Sec Pledge, 8.

21. Ambiguous description — Po*«ssion— 
Presumptions in favour of occupant.

Sec Deed, 27.



1401 TITLE TO LAND.
‘-2. Life estate — Substitution — Privileges 

and hypothec» — Mortgage by institute—Pre
ferred claims -Prior incumbrance — U< gistry 
laics—Sheriff's sale—Chose jugée —Estoppel 
drosses reparations.

Sec No. 35, infra.

23. Railways—Expropriation of land—Title 
to land- Tenants in common — Propriétaires 
par indivis—Construction of agreement—.1/is- 
description — Plans and books of reference — 
Satisfaction of condition as to indemnity—Re
gistry lairs Estoppel It. S. (J. arts. 510.1, 
510!,—Art. 151)0 V. V.

Sec Hailways, 32.

24. Description of lands—Metes and bounds
high <ii bloc -,Possession beyond boundaries

—Prescription—Construction of deed—Sul ice 
- Sale to married woman—Propre de commu
nauté—Cadastral plans and descriptions.

See So. 87, infra.

25. Construction of contract—tialc of min
ing claim—Ureach of agreement—Uc-convoy
ance—Enhanced value.

•See Ml.NKS AND MlXKUALS, 21.

2(i. Authorization to married woman — 
Dotoer Interdiction of husband - Renuncia
tion of succession—Donation by interdict.

See No. Ill, infra.

2. Evidence of Title.
27. Crown lands — Letters patent—Parlia

mentary title—Eguitable defence—38 Viet. c. 
I! i Man. l- .15 l let. e. 23 (D.)J- In 18.5 !.. 
applied for n homestead entry for laud pre
empted by i1’., uud paid #10 fee at the Domin
ion han < filin', hut was subsequently in
formed l int his application could not he recog
nized, and the $lo refunded. !•’. subsequently 
paid for the land by bounty warrant under 35 
Viet. c. 23, s. 23. L. entered upon the land and 
made improvements. In 1878, after claims by 
K. and L. had been considered the land was 
granted by the Crown to who brought 
ejectment against L. to recover possession. 
1’.. as proof of his title, put in the letters 
patent, and L. was allowed, against the objec
tion of counsel, to set up an equitable defence 
and go into evidence attacking the grant as 
Inning been issued in error, and by improvi- 
•leiice and fraud. A verdict for the defendant 
was maintained by the Court of Queen’s 
Iteiieh for Manitoba. Held, reversing the judg
in'; i appealed from < Man. ltep. Temp. Wood, 

that I,., not being in possession under 
tin- statute, had no parliamentary title 

11"’ possession of the land, uor any 
•'lie Whatever that could prevail against 
Hie title of F under the grant.—Per G Wynne, 
•I I jider the practice prevailing in England 
in 1870, ill force ill Manitoba under 38 Viet.

1-. at the time of suit, an equitable de- 
'*'"ee could not be set up in an action of eject
ment. Parmer v. Livingstone, v„ 221.
^,|See note (o) at p. 254, Man. Hep. Temp.

r^- hast grant — Statute of Frauds—Parol 
evidence—Trust—Costs on equal division of 

Bill for account of the rents and pur- 
«'Imse money received by defendant upon the 
•ease and sale of lot 18 containing 100 acres 
01 i» which the plaintiff’s father ( now

1102

dead i and the defendant his brother were 
jointly interested. Deceased had for years as 
sisted defendant in improving and cultivating 
this lot, on which they lived Defendant had 
spoken of his brother having a deed of 50 
acres of the place on which lie lived. Defend
ant. who had the fee of the whole lot. had, 
in 1850. made a deed lo his brother of sonv- 
land, which plaintiff insisted was 50 acres of 
this lot, hut this deed had been lost. Defend 
ant admitted having given his brother a deed 
of the adjoining lot 17 to enable him to vote. 
It contained 120 acres and defendant’s only 
interest in it was. that the person from whom 
lie purchased lot 18. laid cleared a few acres 
on it, ami the Inspector of Clergy Iteserves 
reported that he claimed the lot. hut lie was
nover .....ignized as a purchaser, and never
made any payment on account of the land. 
The deed to deceased had never been register
ed. In 1850, defendant made a lease of lots 
17 and IS to F through deceased, and in 1875 
sold lot 1.8 to F. with the concurrence of de 
ceased. Defendant swore that deceased had 
never made any claim to tin- rent, and denied 
the whole case attempted to lie made by the 
plaintiff, but his evidence was not consistent 
or corroborated. Held, affirming the judgment 
appealed from <4 Ont. App. H. 03'. per 
Kitchie, C..1 , and Fournier and Henry. .1.1. 
That the evidence sufficiently established a 
deed by defendant to liis brother of one-half 
<>f lot 18 for valuable consideration, that the 
understanding between the brothers was that 
when the land should Is» sold, a sale should lie 
effected for their joint lienefit. and that the 
land was sold to F.. by defendant, with the 
knowledge and concurrence of his brother and 
for tlie henelit of both. Therefore the defend
ant should account to his brothers’ representa
tives for his brother's share, as money had 
and received. — Per Strong, Taschereau and 
Gwynne. .1.1 Although the evidence suffici
ently established a deed for valuable consider
ation by defendant to Ids brother of one-half 
of lot 18. there was not sufficient evidence of 
either trust or contract as regards the pay 
nient of any portion of the purchase money 
received by the defendant, on the sale made by 
him, to entitle the plaintiff to any relief.— 
The court being equally divided, the appeal 
was dismissed without costs. Curry v. Curry, 
Cass. Dig. (2 ed.) 778.

21*. Action ni deilaration d'hypothèque — 
Translatory title ■— Prescription — flood 
faith- l its. 2>51, 2202. 2253 C. C.-^Judicial 
admission - |rf. 1 !)5 C. I i t. .110 C. C. 
/’. 1—The respondents having lent n sum of 
money to one I.ihoiroti. subsequently, on the 
llth May, 187(1, took a transfer of his property 
by the deed en dation de paiement, in whieii 
the registered title deed of i.ihoiron to the 
same was referred to and by which it also np 
pen red that the ap|iellants had a bailleurs de 
fonds claim on the property in question. I.ibo- 
iron remained in possession and sub-let part 
of the premises, collected the rents and con
tinued to pay interest to the appellants for 
son-e years on the bailleurs dr fonds claim. 
In 1887 the appellants took out an action en 
declaration d'hypothèque for the balance due 
on their bailleurs de fonds claim. The re- 
spondents pleaded that they had acquired in 
good faith the property by a translator.!’ title, 
nnd had become freed of the hypothec by ten 
years' possession. Art. 2251 <\ C. Held, re
versing the judgments of the courts below, 
that the oral and documentary evidence in 
the ease ns to the actual knowledge on the re 
spondents’ part of the existence of this régis-
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tered hypothec or bailleurs de fonds claim was 
sufficient to rebut the presumption of good 
failli when they purchased the property in 
187ti, and therefore they could not invoke the 
prescription of ten years. Fournier J., dis- 
sented.- In their declaration the appellants al
leged that the respondents had been in pos
session of the property since t)th May, 1870, 
and after the enquête they moved the court to 
amend the declaration by substituting for the 
SHli May, 1870, the words *' 1st December, 
1880.” The motion was refused by the Su
perior Court, which held that the admission 
amounted to a judicial avowal from which 
they could not recede, and the Court of 
Queen's 1 tench altirmed this decision.—Un ap 
peal to the Supreme Court it was Held, re
versing the judgment of the court below, 
Fournier, .!., dissenting, that the motion 
should have been allowed by the Superior 
Court so as to make the allegation of posses
sion conform with the facts as disclosed by 
the evidence. Art. 1245 C. C. /taker v. So
ciété de Const ruet ion .Métropolitaine, xxii., 
3U4.

,'IO. Tenants in common — Will — Remain
der — Adverse possession — Deccusc of re
mainderman — /'.state of inheritance—Owner 
in fee—Statute of /.imitations.

Nee No. 57, infra.

31. Form of deed — Signature by cross — 
Hit/isirii tails Fuvehuscr «/ litigious rights— 
Commencement of proof in writing—Warrant
or impeaching title.

See No. 5, ante.

3. Ikcumbkaxcks.

32. Accretion — Riparian lands — Right 
of access — Implied cjtinetion bg statute — 
Cohourg harbour works—22 l ief. e. 72—10 
Geo. IV. c. 11. |—Under authority of 10 Cieo. 
IV. c. 11. the Cobourg Harbour Company, in 
1820 constructed a wharf, southerly from the 
road allowance between lots 10 and 17 of the 
Township of Hamilton, which forms Division 
street in the Town of Cobourg. By mud and 
earth raised by dredging and gradual accre
tions, prevented from washing away by crib- 
work, the original wharf was widened to the 
full width of Division street, and the com
pany built a store house and a fence dividing 
u imm the land at the water's edge which 
apisdlant had gained by accretion since the 
original wharf was made. The appellant filed 
a lull complaining that access to this alluvial 
land was obstructed by the store house and 
fence, and asked a decree for their removal. 
The judgment appealed from reversed the de 
créé and dismissed the bill with costs. Held, 
affirming the Court of Appeal for Ontario, 
12 Ont. App. It. 105i, that land gained by 
alluvial deposits from natural or artificial 
causes, or from causes in part natural 
and in part artificial, so long as the accre
tion was gradual and imperceptible, ac
crues to the owner of the adjacent land; that 
the store house and fence complained of were 
not built on the street, but on an artificial 
structure constructed under statutory auth 
or it y for harbour purposes, and therefore, ap
pellant was not entitled to indemnity for ob
struction of access to his alluvial land through 
the premises of the respondents ; that the jmb- 
llc right of way from the end of Division 
street to the water's edge, was extinguished by

statute by necessary implication. Corpora 
tion of Yarmouth v. Simmons (.10 Ch. D. 18) 
followed. Standlg v. Ferry, iii., 350.

33. Fascinent — Right of way — Lanes 
shewn on sale plan— Subsequent acceptance o/ 
conveyance according to altered plan -— Esto/i- 
pel.j—The City of Toronto offered land for 
sale, according to a plan shewing one block ol 
5 lots, each about 2<M) feet in depth, running 
from east to west, bounded north and south 
by a lane, ami east by a lane running 
along the whole depth of the block and 
connecting the other two lanes. South o; 
this block was a similar block of smaller 
lots, running north and south. The Ian. 
at the east of the first lot was a continua 
tion. after crossing the long lane between the 
blocks, of lot 10 in the second block. The ad
vertisement of sale stated that “ lanes rim 
in rear of the several lots." M. purchased the 
first block, and ('. lot 10 in the second. Be
fore registry of the plan, M. applied to tin- 
city council to have the lane at the east of tl 
block closed up and included in his lease, 
which was granted. C. then objected to taking 
a lease of his lot with the lane closed, but 
afterwards accepted a lease which described 
tin* land as leased according to the plan • \ 
hibited at the sale and plan 352 ( which 
shewed the lane closed I. lie brought an m - 
tion against the city and M. to have the lane 
re-opened. Held, affirming the judgment up 
pea led from 111 Ont. App. It. 410). that < 
having accepted a lease after tin- lane 
closed, in which reference was made to plan 
352, he was bound by its terms and had m- 
claim to a right of way over land thereby 
shewn to be included in the lease to M. /'- 
(iwynne, .1. Under the contract evidenced hi 
the advertisement and public sale C. acquired 
no right to the use of the lane afterwards 
closed. Carey v. City of Toronto, xiv., 172

34. Seignorial tenure—Deed of concession 
Construction of died—Words of limitation 
Covenant by grantee—Charges running with 
the title — Servitude — Condition si valine, 
—Prescriptive title— Edits «(• ordonnann«
( F. C.) — Municipal regulations — .1-1 I i< <• 
{Can.) c. 8J.1 — In 1*08 the Seigneur "t 
Berliner granted an island called “l'isle du 
Milieu,” lying adjacent to the " Common of 
Bert hier,” to M. his heirs and assigns (»•« 
hoirs et ayants cause) in consideration of cer
tain fixed annual payments and subject to the 
following stipulation : "en outre à condition 
qu'il fera a ses frais, s'il le juge nécessaire. 
une clôture bonne et valable, à l’épreuve de- 
animaux de la commune, sans aucun r-. eur- 
ni garantie â cet égard de la part du sieur 
seigneur, lesquelles conditions ont été- ne- 
copiées du dit sieur preneur, pour sûreté île 
quoi il a hyprothéqué tous ses biens présent' 
et à venir et spécialement la dite isle qui : 
demeure affectée par privilège, une obligation i 
ne dérogeant à l’autre.” Held, reversing the | 
decision of the Court of Queen’s lletich, 
Strong, C.J., dissenting, that the clausi quot
ed di(l not impose merely a personal obligation 
on the grantee but created a real change *;r 
servitude upon l’isle du Milieu for the i»enerit I 
of the “ Common of Berthier."—That tie- 
servitude consisted in suffering inroad' from 
the cattle of the common wherever and ivlitn- r 
ever the grantee did not exclude theta fron 
his island by the construction of a good ami f

5 sufficient fence.—This servitude results not
I only from the terms of the seignorial grant, but |
i also from the circumstances and condu-1 of M
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parties from a time immemorial.—That the 
two lots of land, although not contiguous, were 
Hullivicntly close together to permit the creation 
of u servitude by one in favour of the other.— 
That the stipulation as contained in the ori
ginal grant of 17UM was not merely facultative. 
—That the servitude in question is also suf
ficiently established by the laws in force in 
Canada at the time of the grant in 1708, re- 
specting fencing and the maintenance of fences 
in front of habitations or settlements. La 
Commune <h■ Uerthier v. Denis, xxvii., 147.

35. Hnlnil—Life estate—Substitution—/*ri- 
vileges and hypothecs—Construction of statute 
—hi Viet. r. 2Ô and 77—Mortgage bp institute 
—Preferred claim- -Prior incumbrancer — Ré
gi*! r g lau*—Practice — Sheriff'* sale—Choiie 
jugée Parties Vit major Estoppel —• Arts. 
a}.’,. 9)7, 9Ô0, .9.7/. .9.7.1. 966. 90S. .9.7.9. 2060. 
Il7| V. O I ft. 797 7II 0. C. P lr/. 78m 
V. P. (J.—Sheriff'* deed—Uroxscs réparai ion*.} 
—Vpon being judicially authorized, the insti 
tute in nossession of a parcel of land in the 
City of Montreal, grevé de substitution, and a 
curator appointed to the substitution, mort
gaged the land, under the provisions of the Act 
for the relief of sufferers by the Montreal lire 
of 1852, HI Viet. e. 25, to obtain a loan which 
was expended in re-constructing buildings on 
the property. Hefault was made in payment 
of ilie mortgage moneys and the mortgagor 
obtained judgment against the institute and 
caused the land to be sold in execution by the 
sheriff in a suit to which the curator hail not 
been made a party. Held, that as the mort- 
gage had been judicially authorized and was 
given special preference by the statute superior 
to any rights or interests that might arise un
der the substitution, the sale by the sheriff, in 
execution of the judgment so recovered, dis
charged the land from the substitution not yet 
open and effectually passed the title to the 
purchaser for the whole estate, including that 
of the substitute as well as that of the grevé 
de xulixlitution, notwithstanding the omission 
to make the curator a party to the action or 
proceedings in execution against the lands.— 
An institute, grevé de substitution, may valid 
l.v affect and bind the interest of the substitute 
in real estate subject to a fiduciary substitu
tion in a case where the bulk of the property 
has been destroyed by vis major in order to 
make necessary and extensive repairs (grosses 
réparations), upon obtaining judicial author
ization, and in such a case the substitution is 
charged with the cost of the grosses réparations, 
the judicial authorization operates as res judi
cata and the substitute called to the substitu
tion is estopped from contestation of the neces
sity and extent of I lie repairs. — The sheriff 
seized and sold lands under execution against 
a defendant described in the writ of execution, 
process of seizure and in the deed to the pur 
chafer as "grevé de substitution." Held, that 
the term used was merely descriptive of the 
defendant and did not limit the estate sold or 
conveyed under the execution. Judgment of 
the fourt of Ouecn's 1 tench for Lower Can
ada atlirmed. Taschereau and King, .1.1.. dis- 
*?»ii"-. Ih Id. further, per Taschereau. .1.. 
thaï art. 2172 of the Civil Code of I«o\ver Can
ada. a< interpreted by the statute 31» Viet. c.

applies to hypothecs and charges only, and 
does i„,t require renewal of registration for 
the preservation of rights in and titles to real 
w,:,,c. I udebonetiur v. The City of Montreal. 
XXIX . '.).

3d. Title to land—Substitution—Acceptance 
on institute — Parent and child — Rights of

children not get born—Arts. .9.19, 2191, 219.1, 
2202. 2207, 22.il, 22-id O'. f'.J -A substitution 
created by a donation inter vivos in favour of 
the children of the institute, even liefore they 
are born, is irrevocable after acceptance by 
their parent, and the law of the Province of 
tjuehec on the subject, as declared by the Civil 
Code, is the same as the old law of that pro
vince in existence before the promulgation of 
the Civil Code of Lower Canada. Where an 
institute has accepted a donation creating a 
substitution in favour of his children his ac
ceptance as institute constitutes valid accept 
mice of the substitution on behalf of his child
ren. Mcloche v. Simpson, xxix., 375.
fused J1'** ,0 n|l|><,nl ,u tl"‘ l‘rlvy Council re-

37. Construction of died — Partition — 
Charge upon lands.]—A deed for the partition 
of land held in common contained a convey
ance of a portion thereof to M. \\\, for cer
tain considerations therein recited of which 
one was the condition that she should procure 
Ii*oiu her minor children, upon their coming of 
age, the necessary quitclaim deeds for the re 
lease ol their interest in another port ion of 
the land in question apportioned and conveyed 
lo her co-parceners, and the amount of certain 
payments ol money then made for the purpose 
of effectuating the partition, was by the deed 
ol partition declared to remain a lien on that 
portion of the land thereby conveyed to M. W 
uni il such quitclaims should have been olitnin- 
ed and delivered to her said co-parceners. 
Held, that the said recital was sufficient to 
charge that portion of the said land so con
veyed to M. W. with the amount of the said 
payments of money as a security for the due 
execution and delivery of the quitclaims in 
conformity with llie condition stipulated in 
the deed of partition. G'mn v. II aid. xxix.,

88. Right of nan Easement User.I — A 
right of way granted as an easement incidental 
lo specified property cannot lie used by the 
grantee for the same purpose in respect to any 
other property. _ Judgment appealed from (2*0 
Ont. App. It. 1)5J affirmed. Purdom v. Rob
inson, xxx., »54.

81». Easement—Sale of land—Unity of pos
session — Severance — Continuous user. | — 
When two properties belonging to the same 
owner are sohl at the same time, and each 
purchaser has notice of the sale to the other, 
the right to any continuous easement passes 
with the sale as an absolute legal right. Hut 
the easement must have been enjoyed by the 
former owner at the time of the sale. There 
fore, one purchaser could not claim the right 
to use a dam on his land in such a way as to 
cause the water to How back on the other pro
perty, where such right, if it had ever been 
enjoyed by the former owner, had lieen aban
doned years before the sale. Judgment ap
pealed from (32 X. S. Rep .3401 affirmed. 
Hart v. McMullen, xxx., 345.

40. Appeal — Jurisdiction — Servitude — 
Action confessoire — Execution of judgment 
therein—Localization of right of tray- Oppo
sition to wit of possession -Matter in contro
versy — Future rights.]- An opposition to a 
writ of possession issued in execution of a 
judgment allowing a right of way over the 
opposant's land does not raise a question of 
title to land nor bind future rights, and in 
such a case the Supreme Court of Canada has
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no jurisdiction to entertain an appeal. O'Dell 
v. Gregory (24 Can. S. ('. K. (Mil) followed ; 
Chamberlain! v. Fortier (211 Can. S. C. It. 
8711 and Metiocy v. Lentil y (27 Can. S. C. 
It. 108) distinguished.—If the jurisdiction of 
the court is doubtful the appeal must be 
quashed, Lnugerin v. Leu Comm lunaires d'Ecole 
tie SI. Mare I IS Can. S. C. It. 509) followed. 
Cully v. Ferdaia, xxx„ 880.

41. Trespass — Overhanging roof—Right of 
victc — Evidence — Houndary line—Waiver— 
Servitude.]—In 1H44 the defendants construct
ed n toll-house close to or on the boundary of 
their land with windows overlooking an ad
joining vacant lot. and a roof projecting over 
it by about three feet. This was done with 
the knowledge and consent of persons who 
were then proprietors, and was not objected to 
by them or by any subsequent owner till after 
the purchase of the lot by the plaintiff in 1805. 
when lie complained that the overhanging roof 
interfered with the gable of a house lie was 
building upon it. lie cut the roof to permit 
of the construction of the gable and defend
ants paid the costs of the necessary alteration. 
In 1000 the plaintiff instituted the present ac
tion against defendants to have the remaining 
projection of the roof demolished and the win
dows closed up. There was no evidence that 
there ever had been a division line established 
be' ween the properties and the actual width 
of the land purchased and taken possession of 
by the plaintiff in 1805 was left in uncer
tainty. Held, affirming the judgment appealed 
from. Strong. C.J., dissenting, that the plain
tiff had not satisfied the onus that was upon 
him of proving title to the strip of land in 
dispute, and consequently that his action could 
not lie maintained. Held, further, per Girou- 
ard. following Delorme v. Cusson (28 Can. 
S. C. R. Ô0), that, as tin- plaintiff and his 
outt urn had waived objection to the manner in 
which the joll-house had been constructed and 
permitted the roof and windows to remain 
there, the demolition could not he required at 
least so long as the building continued to ex
ist in the condition in which it had been so 
constructed. Tarent v. The Quebec North 
Shore Turnpike Road Trustees, xxxi., 55(1.

42. Devise of real property — Condition of 
will—Restraint on alienation.]—A devisee of 
real estate under a will was restrained from 
selling or incumbering the property for a 
period of twenty-five years after the death of 
the testator. Held, reversing the judgment ap
pealed from, that as the restraint, if general, 
would have been void the limitation as to time 
did not make it valid. Blackburn v. McCol
lum, xxxiii., (15.

48. Easement — Trespass—Notice — Tarty 
wall—Registration—Visible incumbrance.

See Deed, 41, and Notice, 3.

44. Trespass — Boundaries — Easement— 
Estoppel.

See User, 2.

45. Improvements in watercourse—Flooding 
lands—Servitude — Tosscssion—Trcscription.

Sec Riparian Rights, 2.

40. Substituted roadway—Right to original 
road allowance—Adjoining lands—Public uses.

See Highways, 33.

47. Sale of substituted lands—Restoration 
—Damages — Revendication — Trcscription— 
Art. L2H8 C. C.—Bad faith—Evidence.

See Substitution, 4.
48. Action en déclaration d'hypothèque— 

Translatory title—Treseription—Good faith— 
Judicial uilmission.

Sec No. 29, ante,
49. Tublic highway—Trivatc roads—Regis

tered idan—Dedication—User — Construction 
of slat ate -Retrospective statute—-Estoppel - 
)(1 Viet. (O.) c. IS.

See Municipal Corporation. 1(19.

50. Sheriff's sale—Deed—Action to vacate 
-Edition—Exposure to eviction—•Actio eon

ilictio indebiti—Refund of price paid—Substi 
tution not yet open — Trior ineiimbranei - 
Arts. 7OH. 7/0, 71!,. 715 V. C. T, Arts. 1511. 
15J5, loSti, 1001, JUdO C. C.

Sec Substitution, 7.

51. Vacating sheriff's sale — Substitution 
non ouverte—Discharge of incumbrance.

Sec No. (17, infra.

52. Estoppel — Acquiescement — Floatahh 
waters—Water power—River improvements - 
Joint user—Servitude — Arts. )00, 5)1), 55a. 
551 and LilJ C. V.

Sec Servitude, 7.

53. Water lots—Trespass—Harvesting ice.
See Rivers and Streams, 5.

54. Interdiction — Marriage laws—Author
isation — Dower — Registry laws — Sheriff's 
deid—Warranty — Succession—Renunciation 
—Donation by interdict.

See No. Ill, infra.

4. Inheritance, Succession and Devise.

55. Will—Devise void for remoteness—link 
as to inheritance — Intestacy — Estate tad— 
Descent to heir-at-law.]—A devise to a first 
great grandson, still unborn, is void for re- 

, moteness.—A devise of this kind, shewing no 
intention to give another an estate or inti rest 
independent of or unconnected with the devise 
to the great grandson, makes no valid disposi 
tion to disinherit the heir-at-law. (Strong, J.. 
dissented).—Ter Ritchie, J. Where a rule of 
law, independent of and paramount to the tes
tator’s intentions, defeats the devise, the pro
per course is to let the property go as the law 
directs in cases of intestacy. Ferguson v. Fer’ 
guson, ii., 497.
See 7 Ont. App. R. 452, and also Will. 20.

5(1. Will—Devise—Mortgage — Fora!mart 
—Suit to sell real estate for debts—Decree— 
Conveyance by purchaser — Assignin' nt of 
mortgagi—Statute confirming title—5 (<">■ H 
c. 7 (lmp.)—It. S. X. S. (4 Her.) o. Sti. .. 471 
—A. M. died in 1838 and by his will I* ft rea. 
estate to his wife, M. M., for her life, and 
after her death to their children. At hi- death 
there were two small mortgages on the rea. 
estate to one T. which were subsequently fore
closed, but no sale was made under the decree 
on foreclosure. In 1841 the mortgages and 
interest of the mortgagee in the foi closure 
suit were assigned to one U. who, in ISM
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assigned nml roli-nsort the sumo to M. M. In 1 
1X41 M. M., administrator with will nnnoxvil 
of A. M., liloil n hill umlor 5 Geo. II. c. 7 
(Imp.I, for tho Nile of this real estate to pay 
debts of the estate, she having previously ap
plied to the Governor-in-Council, under a pro
vincial statute, for leave to sell, which was 
refused. A decree was made and the lands 
sold. M. M. becoming purchaser. She after
wards conveyed the lands to the Commissioners 
of the Lunatic Asylum, and the title passed, 
by various Acts of the Legislature, to the de
fendants. M. K., devisee under the will of A. 
M„ brought ejectment for recovery of the 
lands, and contended that the sale under the 
decree was void, inasmuch as the only way in 
which land of a deceased person can ho sold 
in Nova Scotia is by petition to the Governor 
in-Council. The validity of the mortgages and 
of the proceeding in the foreclosure sale were 
also attacked. The action was tried before a 
judge without a jury and a verdict was found 
for defendants, which the Supreme Court re
fused to disturb, //eh/, alii ruling the juilg 
ment appealed from Hi Russ. & Geld. ». 
that even if the sale under the decree in the 
chancery suit was invalid, the title to the land 
would he outstanding in the mortgagee, T., or 
those claiming under her. the assignment of 
the mortgages I icing merely a release of the 
debts and not passing the real estate, and the 
plaintiff, therefore, could not recover in an ac
tion of ejectment.—Semble, that such sale was 
not invalid but passed a good title, the statute 
5 Geo. II. c. 7. Iieing in force in the Province. 
Henry. .1.. d ululante. — //«/*/. also, that the 
Statute R. S. X. S. (4 ser. I c. 3(1. s. 47. vested 
the land in defendants if they had not a title 
to the same before. Henry. Jubilante. 
Kearney v. Creehnun, xiv. 33.

I The Privy Council refused leave to appeal 
from this judgment.J

•r»7. Tenants in eommon—Will—Remainder 
—Adverse possession—Oeeease of remainder
man—Estate of inheritanee—Owner in fee— 
statute of I.imitations.)—On appeal from a 
judgment of Rose, J.. nfiirniod by the Divi
sional Court, the judgment of the Court of 
Appeal for Ontario recited in effect, that ac
tion was for a declaration that plaintiff had 
an estate in fee simple in remainder in lands 
subject to an estate in defendant II. for the 
life of defendant It. Defendants denied any 
title whatever in plaintiff, and relied on ac 
I mil possession and title by Statute of Limi
tations.—That on 4th June, 1844, W. R. con 
'eyed the whole of lot Ki . . Spadina
avenue, Toronto, to J. II. and S. II. in fee 
simple, as tenants in common, and the convey
ance was duly registered.—On 14th August. 
IS Id, J. 11.. by his will, devised to his wife. 
Anne, for life or widowhood, all his real estate 
" consisting of the X. of lot 55." The will 
then proceeded : " The above named property 
left to my wife at the end of her natural life 
or when she become married again. 1 then will 
mill bequeath to my brother S. II. during his 
natural life, and then at the expiration of that 
time it is to go to my heir. I also will and 
bequeath to my heir one sterling shilling. I 
hereby appoint my brother Simon sole exe
cutor."—.!. II. and S. II. were step-brothers 
without any blood relationship between them. 
- II. died in 1X47 leaving his wife Anne 
«unking him. and there is no evidence who 
was his heir-at-law. It was agreed by conn 
«W mi the argument that no one has ever come 
forward to claim the property as heir.—On 
the death of J. If. his widow A. II. went into 

s. c. D.—45.

possession until her death in June. IXôtl.—On 
the 13th May, 1X54. S. II. made his will as 
follows : " I give all my property real and
personal to my wife Klixa to be enjoyed by her 
during her natural life, and after her death I 
give to my adopted son G. \V. and bis heirs 
one-half of the lot that I own on Spadina 
avenue together with the houee erected ou the 
said half-lot in which 1 now reside; ami the 
other half of the said lot with the house erect
ed on the last mentioned ball" lot I give, devise 
and bequeath to W. and I‘. II. the sons of R. 
II. and their heirs after the death of tny said 
wife. In this last mentioned half-lot 1 have 
an estate in remainder expectant upon the 
death of Anne II. who has a life estate in the 
same." lie died in January. 1X80, leaving 
him surviving not only his own wife Kliza, but 
also the widow of j. II.—Anne II. died in 
June, 1X5tî, and upon her death Kliz.a II. took 
possession, and some time afterwards married 
again a man named A. R.—On 8th November. 
1807. R. and bis wife leased the land for 15 
years to I*., reciting that S II. had been seized 
thereof in his lifetime, and by his will bad 
devised the same to his wife for her natural 
life, and on lôtIt lieeember, 1X70. this lease 
was assigned to C.—A. It., the husband, hav
ing died, bis widow on 1st September. 1X73, 
mane another lease of the whole lot 55 to the 
same C. for the term of her natural life. In 
tin* lease the land is descrilied as more par
ticularly described in the deed front W. R. 
to S. II. of 3rd June. 1x44. and recited that 
the lessor’s former husband. S. II.. had by 
will devised the land to her for Iter life. This 
lease was surrendered, and on 10th October, 
1X83. Mrs. R. made a new lease of tin* whole 
lot. for the term of her natural life to M. M„ 
describing the land in the same manner and 
with the same recitals as the lease of Sep
tember. 1X73. to lu l.XX-J and 18X4 respec
tively plaintiff acquired by purchase the es
tates in remainder of W. and I\ II., named 
in the will of S. II as devisees in fee after 
the death of Mrs. II. and in 1888 he was 
negotiating with Mrs. K.. for a conveyance of 
her life estate, and a quit claim deed to plain
tiff was prepared and approved of by Mrs. 
R.’s solicitors, but was not executed.—On 
22nd September. 1XXX. Mrs. R. by deed, ex
pressed to Ih* for #0.000, conveyed the whole 
lot 55 in fee to her co-defendant 11.. reciting 
that about February. 1855, she entered into 
adverse possession thereof and lias ever since 
demeaned herself as owner thereof, nnd con
tinued and is now in undisputed possession 
and occupation of the same, whereby her title 
thereto has become absolute and indefeasible. 
—Action was brought on 22nd October, to de
termine the rights of the parties.—The parties 
signed admissions of the facts to the effect 
stated above, with this qualification. The 
first admission is: “That J. II. was In his 
lifetime the owner in fee of X. % of lot 55, 
plan D lo. ou W. side Spadina avenue, To
ronto. which is the land mentioned in plain
tiff’s statement of claim." The deed of the 
whole lot to both J. II. and S. II. as tenants 
in common in fee was not produced or refer
red to. This admission without anything fur
ther might well be taken to mean that J. 11. 
was the sole owner of this land in his life
time and at the time of his death, and ac
cordingly the case was argued before the trial 
judge u|kiii that footing, and u|h>ii this sup
position that when X. II. made his will he had 
no title or Interest in the land but what he 

| derived under the will of J. II.. viz., a life
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estate expectant on a prior life estate in Anne 
II., and that having predeceased her he had 
nothing to devise, and that nothing did or ! 
could pass to any one by his will. Under 
these circumstances the question was whether, 
although nothing could pass by her husband's 
will. Mrs. It. (or 11.) having entered and 
occupied as tenant for life under the will, was 
not estopped us against the plaintiff from de
nying that her husband had title, and whether 
she could set up the Statutes of Limitations 
against the plaintiff's estate in remainder.— 
Hose, ,!., held that defendants were estopped, 
and gave judgment for the plaintiff, from which 
defendants appealed to the Divisional Court.—
•• While the case was liefore the Divisional 
Court the conveyance of 1844, was, at the sug 
gestion of the court, produced in evidence, and 
that court expressing no dissent from the 
grounds on which Hose, J., had disposed of 
the case, held that it was manifest from the 
deed that Mrs. H.’s possession was under the 
will of her husband and that she could not be 
allowed to set up the Statutes of Limitations 
against the plaintiff claiming under the same 
will.—On the next appeal the argument of 
appellant was that S. H. having no title but a 
life estate, expectant on a prior life estate in 
Anne 11., and having predeceased her, had no 
interest whatever which he could dispose of 
by his will, and that when Mrs. J. II. died S. 
H.’s widow could get nothing, not even pos
session by virtue of her husband’s will, that 
she could take possession like any stranger, 
and if she did no one could turn her out but 
J. H.’h heir at-law, that just as she could get 
nothing under the will so neither could W. 
and V. II., or the plaintiff claiming under 
them, and unless lie could shew some title 
from ,1. II.'s heir-at-law, he must fail. The 
Court of Ap|M>al thought the first question 
was whether upon the evidence, ns it then was, 
N. II. had not a title when he made his will and 
when he died, quite independently of J. H.’s 
will.—That the admissions of title to J. H. 
in his lifetime, read in the light of the deed 
of 1844, under which his title was acquired, 
shews that while it was the fact that J. H. 
had title there was also title to S. II., and 
that the latter had an estate in the land at 
the time of his death which passed by his will 
to his widow (now Mrs. It.), for life with 
remainder in fee to W. and IV II., who con
veyed to plaintiff ; that the judgment might 
well be supported on the ground on which it 
was rested by the trial judge, on the supposi
tion that S. II. had no title when he made 
his will or when he died, but only a life estate. 
On that supposition this case is not distin
guishable from Board v. Board (L. K. 9 Q. B. 
48), and was not affected by lie Stringer’s 
Trusts (G Chy. D. 1). because it is distin
guishable for the reasons explained by the 
Chancellor in Smith v. Smith (5 Ont. It. (>9.1 ). 
Clarke v. A die ('J App. Cas. 435). — The 
judgment in favour of plaintiff was affirmed. 
Held, ns to the first ground taken by the 
Court of Appeal, that the evidence did not 
support it. for by the case in which the ac
tion was launched and by the admissions of 
counsel, as well as by the direct statement of 
R. H.’s will, J. II. owned the N. of the lot. 
As to the second ground, that 8. fl. when he 
died having no estate or interest in the pro 
pert.v which could pass by his will or any 
possession, his widow entered as a stranger, 
and adversely to the heirs of J. II. ; that the 
statements in the lenses, which were state
ments made to strangers, could not prevent

the statute from running in her favour against 
the heirs of 8. 11., much less to give title to 
parties who would have taken in remainder 
under 8. ll.’s will, if 8. 11. had owned in fee, 
or had had such possession us tvould have 
raised a presumption of ownership in fee ; and 
therefore there was no case calling for any 
interference of the court to make a declara
tion as to the title of the lot in favour of the 
plaintiff us against the defendants.—Per Pat
terson, J. The judgment of the Court of Ap
peal proceeds upon grounds which would be of 
force if 8. 11. had died seized as did the tes
tator in Broad v. Broad (L. K. 9 (j. B. 48), 
or had hud possession so as to give operation 
to the principle of Asher v. Whitlock (L. li. 
1 (J. B. 1), or hud title of any kind us in 
Paine v. Joncs (L. H. 18 Eq. 320 >.—Appeal 
allowed with costs. Hayes v. Coleman, ef. 
Cuss. Dig. (2 ed.) 833.

58. H iII — Devise for life — Remainder to 
devisee's ehddren—Estate tail.]—Lund was 
devised to 1). for life “and to her children, 
if any, at her death,” if no children to tes
tator's son and daughter. D. had no children 
when the will was made. Held, that the de 
vise to D. was not of an estate in tail, bin 
on her death her children took the fee. Grunt 
v. Fuller, xxxiii., 34.

59. Devise of real property — Condition of 
will—Restraint on alienation.]—A devisee of 
real estate under a will was restrained from 
selling or incumbering the property for a 
period of twenty-live years after the death of 
the testator. Held, reversing the judgment 
appealed from, that as the restraint, if general, 
would have been void the limitation as to time 
«lid not make it valid. Blackburn v. AlcC(il
ium, xxxiii., 05.

00. Contagent estate in fee — Executory 
devise over —- Title by possession — Int ir
ruption of Statute of Limitations — Ace- yt- 
unco of conveyance of limited estate.

See Will, 57.

01. Agreement to convey — Defect in title 
—Devise in fee with restriction against sale— 
Special legislation—Specific performance — 
Vendor and purchu -cr.

See Specific Performance, 5.

02. Vendor and pur. baser — Sale of hinds 
—Il'atrer of objections — Lapse of time — 
Will, construction of — Executory devise over 
—Defeasible title — Rescission of contract.

See Will, 01.

03. Estates tail — Exccutoi y devise over— 
“ Dying trithout issue ”—“ Lawful heirs " — 
“ Heirs of the body ”—Estate in remainder 
expectant—Statutory title—Title by trill —

, Conveyance by tenant in tail.
See Will, 19.

04. Authorisation to married woman — 
Dower — Interdiction of husband - - llniun- 
dation of succession—Donation by interdict.

See No. 111., infra.

5. Judicial Titles.
j 05. Ejectment — Action by devisee—ilort- 
| gage by testator — Foreclosure — Decree for
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sale — Payment of debts—Conveyance by pur
chaser —- Assignment of mortgage — Statute 
confirming title.]—A. M. died in 1838, and by 
his will left real estate to his wife, M. M ., 
for life, and after her death to their children. 
At the time of his death there were two small 
mortgages on the real estate which were sub
sequently foreclosed, hut no sale was made 
under the decree.— In 1841 tlie mortgages and 
the interest of the mortgagee in the foreclosure 
suit were assigned to li., who, in 184b, as
signs! and re-leased the same to M. M.—In 
1841 M. M., administrator with will annexed 
of A. M., tiled a hill in chancery (under 5 
Geo. 11., c. 7 lImp.| » for the purpose of hav
ing this real estate sold to pay the debts of 
the estate, she having previously applied to 
the Governor-in-Council, under a statute of 
the province, for leave to sell the same, which 
was refused, A decree was made and the 
lands sold, M. >1. becoming purchaser. She 
afterwards conveyed to the Commissioners of 
the Lunatic Asylum, and the title passed, by 
various Acts of the Legislature of Nova Sco
tia, to the present defendants. M. K., devisee 
under the will of A. >1., brought an action of 
ejectment to recover the lands, and in the 
course of the trial contended that the sale 
under the decree in the chancery suit was 
void, inasmuch as the only way in which laud 
of a deceased person can he sold in Nova 
Scotia is by petition to the Governor-in- 
Vouncil. The validity of the mortgages and of 
the proceedings in the foreclosure suit were 
also attacked. The action was tried before a 
judge without a jury, and a verdict was found 
for the defendants, which verdict the Supreme 
t'ourt of Nova Scotia refused to disturb. 
(U Ituss. & Geld. 1)2).—Held, atlirmiug the 
judgment appealed from, that even if the sale 
under the decree in the chancery suit was in
valid, the title to the land would he out
standing in the mortgagee or those claiming 
under her, the assignment of the mortgages 
Is'lug merely a release of the debts and not 
passing the real estate, and the plaintiff, there
fore, could not recover in an action of eject
ment.—Semble, that such sale was not invalid, 
hut passed u good title, the statute .7 Geo. 
II.. e. 7 (Imp.) being in force in the province; 
Henry, .1., dubitante.—Held, also, that the 
statute it. S. N. S. (4 ser.) e. 3tl, s. 47. 
vested the lands in the defendants, if they had 
not a title before. Henry, J. dubitante. 
Kearney v. Creelman, xiv., 3.'!.

I The Privy Council refused leave to appeal 
in lhis case.]

,M*. Entail — Life estate — Fiduciary sub
stitution•— Privileges and hypothecs — Mort- 
gage by institute — Preferred claim — Prior 
incumbrancer — Vis major — lfi Viet. c. 25— 
U< nistry la tes — Practice — Sheriff’s sale— 
Vhose jugée — Parties — Estoppel—Sheriff's 
du,I — Deed poll — Improvements on sub
stituted property — Grosses réparations — 

HI2 C. C.—29 Viet. c. 2C, (Can.) 1—The 
instil ate, greet de substitution, in possession 
of land and curator to the substitution, upon 
Judicial authority, mortgaged the land under 
the provisions of the Act for the relief of 
sufferers by the great Montreal lire of 18.72 
Ilf. Viet. c. 25), for n loan which was ex
pended in re-constructing buildings upon the 
property. On default in payment the mort- 
Rngon obtained judgment against the Institute, 
and mused the lands to be sold in execution 
“J the sheriff in a suit to which the curator

had not been made a party. Held, that, ns 
the mortgage had been judicially authorized 
and was given special preference by the sta 
tut®, superior to any rights or interests that 
might arise under the substitution, the 
sale by the sheriff in execution of the 
judgment so recovered discharged the lands 
from the substitution not yet open, and ef
fectually passed the title to the purchaser 
for the whole estate, including that of the 
substitute as well as that of the grevé 
de substitution, notwithstanding the omission 
to make the curator a party to the action or 
proceedings in execution against the said lands. 
—An institute, grevé de substitution, may val
idly affect and bind the interest of the substi
tute in real estate subject to a fiduciary sub
stitution in a case where the bulk of the pro
perty has been destroyed by vit major in order 
to make necessary and extensive repairs 
(grosses réparations), upon obtaining judicial 
authorization, and in such case the substitu
tion is charged with the cost of the grosses 
réparations, the judicial authorization operates 
as res judicata, and the substitute called to 
the substitution is estopped from contestation 
of the necessity and expense of the repairs.— 
The sheriff seized and sold lands under a writ 
of execution against a defendant described 
therein and in the process of seizure and also 
in the deed by him to the purchaser, as grevé 
de substitution. Held, that the term used was 
merely descriptive of the defendant and did 
not limit the estate seized, sold or conveyed 
under the execution. It chi, further, fier 
Taschereau, .1., that art. 2172 of the Civil 
Code of Lower Canada, as interpreted by the 
statute, 21) Viet. e. 20 (Can.), applies to hy
pothecs and charges only, and does not require 
renewal of registration for the preservation of 
rights in and titles to real estate. -Judgment 
of the Court of Queen's 1 tench affirmed, 
Taschereau and King, JJ., dissenting. Chef 
dit \adeboncwur v. City of Montreal, xxix., 1).

I Followed in Desehuutps v. Pur y (21) Can. 
S. C. It. 274), No. t»7, infra.]

07. Sheriff’s sale — Vacating sale — Arts. 
7Otl, lit), 71]. 715 C. V. P.—Itefund of price 
paid — Exposure to eviction — Arts. 1511, 
15.15, 15Sti, 151)1, dUtil)—Actio condicto indebiti 
— Substitution non ouverte — Prior incum
brance — Discharge — Procedure. ]—The pro
visions of art. 714 C. C. 1*. do not apply to 
sheriffs' sales which have been perfected by- 
payment of the price of adjudication ami the 
execution of a deed, nor does that article give 
a right to have such a sale vacated and the 
amount so paid refunded.—A sheriff's sale in 
execution of a judgment against the owner of 
lands, grevé de substitution, based upon an 
obligation in a mortgage having priority over 
the deed creating a substitution, discharges 
the lands from the uno|s>ned substitution with
out the necessity of making the curator to the 
substitution a party to the proceedings. Chef 
dit Vadcboncaur v. City of Montreal (21) Can. 
V. JL 1>) followed. Deschamps v. llury,

[See Q. IL 11 S. C. 31)7 and 12 S. C. 155 
judgments of courts below affirmed by this 
decision.]

«8- Sale in execution — Procès verbal of 
seizure — Insufficient description — XullituA 
—Under art. *538 C. C. P. it is necessary, in 
addition to the official number on the cadastral 
plan to mention in addition, in a prods verbal 
of seizure, the names of the streets on which
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subdivided lots have their frontage. Montreal 
Loan and Mortgage Vo. v. Eauieux, iii., 411. 

iSce Sheriff, 2 and 3.
tilt. Ratification of title—Crown pleading 

prescription—Translatory title—Estoppel.
See No. 70, infra.

70. Debt of executor — .lodgment against 
(state - Turehasc bp executor at sheriff’s 
salt—Trust—Possession ~by devisee—Statute 
of Limitations—Lridencc.

See No. 11S, infra.

71. Sheriff's deed — Nullity — Mala fidcs— 
Prescription--Equivocal possession.

See Evidence, 230.
72. Certificate of title—Registration of tax 

deed—Priority.
Sec No. 110, infra.

73. Sale of land—Warranty—Construction 
of dad—Sheriff's deal—Sale of rights in land 
—Eviction under prior title.

Sec No. 120, infra.
74. Interdiction — Marriage laws—Author

ization — 7tower—Registry laws — Sheriff's 
deed—Warranty — Succession—Renunciation 
—Itonution by interdict.

Sec No. Ill, infra.

5. Possession.
(a) Limitations and Prescription.

73. Estoppel — Married woman—Possession 
—Marchande publique—Opposition to seizure 
—Prescription- Renunciation of community— 
Arts. 1919. 2191 V. t'.—Art. 0S2 C. C. P. I —
In 1830 .Met’., marchande publique, acquired 
lauds by deed, in the quality of a wife sepa
rated ms to property from her husband. After 
bis death in 1880. she renounced communauté 
de biais by acte île renunciation, which recited 
that said lands belonged to the community 
which subsisted between her and her late hus
band but remained in possession thereof. Vpon 
seizure of the hinds ns belonging to the vacant 
estate of the* deceased, she opposed the sale on 
the ground that the seizure was made super non 
domino et non possidente. and set up title* and 
possession. Held, that by her declaration in 
the (Il te lie reniiuciuiion the opposant had de 
stroyed any title or possession she may have 
had to the* lands and was estopped from con
testing tlie seizure, and that she could not 
afterwards claim the lands under the former 
.....Is or by prescriptive title by long posses
sion. Mct'orkiU v. Kniglit. iii., 233.

See 1 Legal News, 42.
70. Limitation of actions — 9 Viet. c. .17— [ 

frown- pleading prescription — (load faith— 1 
Translator!/ tiile — Ratification of title—Im
penses et ameliorations — Titre précaire—In- 
scription a, faux Irts. dill. liât. >><Hi f. C. \ 
—Arts. Ilti. 47.1 C. V. P.—Estoppel. 1—Sup
pliant claimed, as transferee of beirs of .. 1 
jr„ lands granted by the Crown in January, 
1st Hi, to W., sr., and the rents, issues and pro
fits. Pleas were filed: 1. Peremptory excep- , 
tion. setting up title deeds and possession in j 
lier Majesty ; 2. Prescription by 30, 20 and 10 i 
years ; 3. Exception that the transfers to peti- I

I tiouer were made without valid consideration, 
! and be was purchaser of droits litigeux; 4. 

(jienerul issue ; 3, supplementary plea claiming 
value of improvements. Answers, that the 
deeds of sale relied upon conveyed no right of 
property in the land; 2. Inscription cn faux 
against a judgment of ratification of title to a 
part of the lands ; 3. Denying the allegations 
of plea of prescription, and particularly the 
bona fidcs; 4. To the supplementary plea, bad 
faith on the part of the détenteurs, also gen
eral answers. Proof was made at enquête be
fore a commissioner. In the Exchequer Court 
.1. T. Taschereau, .1.. dismissed the petition 
with costs (4 Can. S. C. It. 71. On appeal 
to the Supreme Court of Canada :—77»Id, 
Fournier a ml Henry, J J., dissenting, l. That 
before anil also under the Civil Code, art. 
2211, the Crown bad, in the Province of ljue 
bee, the right to invoke prescription against a 
subject, which could be interrupted by legal 
proceedings. 2. That the Crown having ac 
qtiired in good faith under translator)* titles, 
bad by ten years’ peaceable, open and uninter
rupted possession, acquired an unimpeachable 
title to the lands in question. 3. That art. 
473 C. C. P. does not render the judgment at 
lacked an absolute nullity merely for want of 
being paraphed by the judge, especially as it 
was duly entered of record ami registered in 
the register of the court. 4. That the peti 
tiouer was bound to have produced the minute, 
or draft of judgment attacked, but having mil) 
produced a certified copy of the judgment, tin- 
inscription en faux against the judgment falls 
to the ground. 3. That even if the title of 
one of the auteurs was titre précaire, the heirs 
by their own acts had ceded and abandoned a:I 
their rights and pretensions to the land in di- 
pule, and that the petitioner who held under 
them was bound by their acts. Held, also, 
that the impenses claimed by the incidental 
demand of the Crown should have been pay
able by the petitioner, even if be bad succeeded 
in his action. Held, per Taschereau and 
Uwyune, ,1,1. That a deed under i> Viet. c. 37. 
s. 17, before a notary (though not under tin- 
seal of the commissioners) from a person in 
possession, and subsequently ratified by tIn- 
Superior Court, was a valid deed, that all 
rights of property were purged, and that if 
any of the auteurs of the (letitioner failed m 
urge their rights to the monies deposited by 
reason of the customary dower, the ratiiim- 
tion of the title was none the less valid. 
Cheerier v. The Queen, iv., 1.

77. Documentary title — Statutory till< — 
Trespass—-Plea of liberum tcnementiim- /'-,- 
scssion.J—In an action of trespass quart t hue 
sum freyit for trying the title to land, tin de
fendants pleaded not guilty ; and that ai t In
time of the alleged trespass the land wn~ the 
freehold of two of the defendants, and I hey 
justified breaking and entering the close in 
their own right, and the other defendants a* 
their servants, and by their command. Tin- 
ease was tried without a jury and a verdict 
rendered for plaintiff with #30 damages. Tin- 
judgment was set aside by the Common I'li-.e. 
and verdict entered for defendants under It $• 
O. (1877 I e. 30, s. 287. The Court of A|i|»-nl 
for Ontario reversed this judgment and re
stored the verdict ns originally found. On , 
appeal to the Supreme Court :—Held, that I lie 
defendants on whom the onus lay of i-mvim: 
their plea of liberum tcncmentum, had net 
proved a valid documentary title, or pos-essiou I 
for twenty years of that actual, com inuous | 
and visible character necessary to give them* I 
title under the Statute of Limitations ; there f
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fore plaintiff was entitled to his verdict. 
Henry, «L, dissenting. AlcCouaylig v. Den
mark, iv., tiUit.

78. Tenant at trill—Caretaker — New ten- 
oiicy-—Statute nf Limitât limn — Fo**e**ion— 
Finit inn* of fuel. | -The plaintiff's father al
lowed him to occupy Uni acres of a block con
sisting of 41NI acres, and lie was to look after 
the whole, to pay taxes, to take timber for 
his own use, hut not to give any timber to 
any one else, or allow any one else to take it. 
lie settled ill 18411 Upon the south half of lot 
No. 1 and. having got a deed for the same in 
Xovemlier, 1st«4. he sold it and. in December 
following, moved to the north half where he 
remained ever since. The father died in 1N77, 
devising the north half of the north lia If (the 
land in dispute) to the defendant, and the 
south half of the north half to the plaintiff. 
The defendant, claiming the north .Kt acres 
by the will, entered upon it. and plaintiff 
brought trespass, claiming title by poweselon. 
The trial judge found that the plaintiff entered 
into possession and so continued merely 
caretaker and agent, and he entered a verdict 
for the defendant. There was evidence that 
within the last seven years, before the trial, 
the defendant as agent for the father was 
sent to move plaintiff off' the land, because lie 
had allowed limiter to be taken, and that 
plaintiff undertook to cut no more, to pay tla- 
taxes and to give up possession whenever re
united to do so by his father. 11 eld, reversing
the Court of Appeal for Ontario 14 Ont. App. 
II. ôlhl I. that the evidence established the ct 
a lion of a new tenancy at will within ten 
years.—Fee <1 wynne, .1. That there was also 
abundant evidence from which the judge 
the trial might fairly conclude, as he did. that 
the relationship of servant, agent or caretaker, 
in virtue of which the respondent first ac
quired the possession, continued throughout, 
and that an appellate court ought to have re
versed on questions of fact. If nan v. Ifuan, 
v.. 387.

I Followed in III ward v. O'Donnhac. 11) Can. 
S. C. It. 341. »<<■<’ No. 80, infra, j

7D. Statute nf Limitation* — l‘o**en«ion of 
tenant- Life e*tate — Iteinaiinh r-—*loint ten- 
unts—Surrivomhiii.) — In 1837 lands were con
veyed in trust for K. A. for her life, with re
mainder as follows : Lot No. 2 to (i. A., and 
l"t No. 1 to A. A., to the use of them, their 
heirs and assigns, as mint tenants and not as 
tenants in common. The tenant for life, en
ured into possession of lot No. 2. and in 1802 
put her son t husband of defendant i into pos- 
sessjou without exacting rent ; lie died a few 
m..aihs after, and the widow continued in pos 
session, and was in possession in 187.1, when 
the tenant for life died. In 1878. A. A. ob
tained a deed of the legal estate in the two lots 
from the executors of the surviving t rushs- 
it- A. having died a number of years before) 
ai"I brought an action for recovery of lot No. 
- It eld, affirming the judgment appealed 
""in 17 Out. App. It 01)2 ; 2 C. !.. T. .144), 
that as there was no time prior to the death 
"f the tenant for life when either the trustees 
«•r those entitled in remainder could have in
terfered with the possession of the lot. the 
Ntaiute of Limitations did not begin to run 
I'nainst the renininder-ninn until the death of 

tenant for life in 187.1, and lie was tlicre- 
*"lv entitled to recover.—Held, also, that for 
•h" purposes of the action it was inumberial 
whether the plaintiff was entitled to the whole 
lot by survivorship ou the termination of the

joint tenancy by the death of his brother, or 
only to his portion of the lot as one of his 
brother’s heirs. Adamnon V. Adam*un, xii., 
K13.

80. Caretaker in oeeuiiation — Severance of 
title — Fencing — Fo**e**wn—Frescrintion. | 
—Ill an action against O. to recover posses
sion of land it was shewn that lie had lieen 
in possession over 20 years ; that lie was ori
ginally in as a caretaker for one of the own
ers; that afterwards the property was sev
ered by judicial decree and such owner was 
ordered to convey certain portions to the 
others ; that after the severance t ). performed 
acts shewing that lie was still acting for the 
owners ; and that lie also exercised acts of 
ownership by enclosing the land with a fence 
and ill other ways. Held, reversing the judg
ment. appealed from 118 tint. App. It. 521) ),
that the severance of the pro|ierty did not alter 
the relation Is-tween the owners and <). ; that 
no act was done by (>. at any time declaring 
that he would not continue to act as caret a k 
er; and that his possession, therefore, con
tinued to be t liât of caretaker and lie had 
acquired no title by possession. Itgan v. 
Itgan (.1 (’an. S. ('. IL 3871 followed. Ilew- 
ard v. (I'Donoliov, xix., 341.

See No. 78, ante.

81. Fo**e**ion — Statute of Limitation*— 
.IS l iet. e. Iii tO.l -Xon-claim.\—C. It., at 
the time of his death t I8!i41 was owner in 
fee and died intestate leaving him surviving 
his widow M. It., but no issue. After his 
death the widow remained in possession and 
occupation, by herself, or her tenants, of the 
whole premises up to her death (tilIt October, 
18811. By lease on 3rd May, 1881, she de
mised the premises to <1. for .1 years front 1st 
April, 1881. At the time of her death U. 
was in possession as tenant under this lease.— 
The plaintiff had for some years resided with 
M. It. on the premises, and continued to re
side there some time after M. lt.’s death, hut 
subsequently left ((. as tenant in possession. 
One of the defendants, pretending to In- an 
heir at-law of the late (’. It., shortly after the 
death of M. It., procured O. to accept from 
him a lease of the premises for one year, and 
to attorn to him as landlord.—On 24th Oc
tober. 1882. plaintiff took action against ().. 
then in possession, claiming title as residuary 
devisee under the last will of M. It., who had 
acquired title by length of possession subse
quent to the death of her husband The de
fendant Boss obtained an order to defend as 
landlord, and he was made a party defend
ant in the action. In his defence he claimed 
title as one of the heirs-at-law of C. 
It., and alleged an agreement by M. K. 
with lhe heirs at-law by which she had been 
permitted to occupy the land by way of as
signment of dower for life, that she had oc
cupied as caretaker and by virtue of such 
agreement, and that her occupation was not 
adverse to his title, or that of the other heirs- 
at-law. - At the trial the judge entered n 
verdict for defendant. The full court set aside 
the verdict and directed judgment to lie en
tered for the plaintiff. Ross npjienled, and the 
Court of Appeal for Ontario affirmed the 
judgment of the court below. Held, affirming 
the judgment apis-aled from that there was no 
evidence of an agreement between the heirs- 
at-law of (*. It. and his widow that she should 
Occupy the land during her life in lieu of 
dower, and nothing to shew that the heirs 
could not have brought an action and recover
ed the land at any time between the death of
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C. It. and 1st July, 1877, when their right and 
title were extinguished or ceased by virtue of 
the statute. 38 Viet. c. Iti (Out.). Oliver v. 
Johnston. Cass. Dig. (2 ed. ) U51.

jSt-c 3 U. It. 20.

82. Trespass — Statute of Limitations — 
Evidence—Possession—Description of lands.J 
—Action by F. for trespass for breaking and i 
entering plaintiff’s close, described as land and j 
land covered with water in Dartmouth, being ; 
and forming the bed, bank and waters of the j 
stream leading from Dartmouth First Lake 
and falling into the waters of Halifax liar- I 
hour, and breaking down fences and walls of . 
plaintiff" there standing. The case was tried 1 
in 1873 before a jury, who were unable to , 
agree and were discharged by the judge with- 
out rendering a verdict. No further proceed- | 
ings were taken in the cause until November, : 
1878, when plaintiff, assignee in insolvency of 
F., having intervened, it was ordered, by con 
sent of parties, that a verdict should be en- j 
tered for plaintiff upon the evidence taken by I 
the judge, and the cause remitted to the full 
court in bunco, which should have power to . 
draw inferences of fact as a jury might and I 
to enter judgment for either party, and, in | 
case of verdict for the plaintiff, power to iix 
damages. Plaintiff claimed the locus in quo, j 
under deed from the 1. & It. Navigation Co., | 
executed by the president and secretary to F. j 
on 1st April, 18«0. Defendant claimed under 
deed from the executors of 8., as land to | 
which 8. acquired title by possession, as far | 
back as 1832. and continuing up to the time ! 
of his death in 1870.—The Supreme Court (N. 
S. I entered judgment for the defendant with 
costs. Held, affirming the judgment appealed | 
from, that plaintiff failed to shew beyond a 
reasonable doubt that the locus in quo was j 
within the boundary of the canal property 
and included in the deed to F.. and the j 
court below was justified in coming to an i 
opposite conclusion ; and further, that if the j 
pro|H-rty was so included and the company i 
ever had a title to the locus, there was evi- j 
dence of such an exclusive and continuous I 
possession that any such right or title was 1 
barred by the Statute of Limitations. Creigh
ton v. Kuhn, Cass Dig. (2 ed.) 845.

83. Crotrn grant — Disseisin of grantee — 
Tortious possession — Conveyance to married 
woman — Effect of execution of, by husband— 
Statute, of Maintenance, 32 7/»/. VIII., c. 9 j 
—Statute of Limitations.]—In 1828 certain , 
land in Upper Canada was granted by the j 
Crown to King’s College. In 1841. while one.
M . who had entered on the land was in pos- 1 
session. King's College conveyed it to G.. In | 
1840 G. conveyed to the wife of M„ and >1. | 
signed the conveyance though not a party to 
it. In an action by the successors in title of 
M.’s wife to recover possession of the land, 
the defe"dants, claiming title through M.. set 
up the Statute of Limitations, alleging that 
M. had been in possession twenty years when 
the land was conveyed to his wife, and that 
the conveyance to G., in 1841, the grantor not 
being in possession, was void under the Sta
tute of Maintenance, and G. had, therefore, 
nothing to convey in 1849. Held, that it was 
not proved that the possession of M. began 
before the grant from the Crown but assura 
ing that it did M. could not avail blmself of 
the Statute of Maintenance as he would have 
to establish disseisin of the grantor, and the 
Crown could not lie disseised : nor would the 
statute avail as against the patentee as the 
original entry not being tortious the posses

sion would not become adverse without a new 
entry. Held, further, that if the possession 
begun after the grant the deed to G. in 1841 
was not absolutely void under the Statute of 
Maintenance, but only void as against the 
party in possession, and M. being in posses
sion n conveyance to him would have been 
good under s. 4 of the statute, and the deed 
to his wife, a person appointed by him, was 
equally good. Further, M. by his assent to the 
conveyance to his wife and subsequent acts 
was estopped from denying the title of his 
wife’s grantor. Judgment appealed from 
(19 Ont. App. It. 504) affirmed. Webb v. 
Marsh, xxii., 437.

84. Old survey — Error — Houndarics — 
Possession — Statute of Limitations.]—Ap- 
IK'uls were taken from decisions of the Court 
of Appeal for Ontario affirming the judgment 
at the trial in favour of the respondent in 
each case. They had, respectively, brought 
actions against the appellant for trespass t.. 
land which were defended on the ground of 
want of title in the plaintiffs and title by 
possession in the defendant. At the trial evi
dence was given by plaintiff of a survey of the 
lands, and defendant's land adjoining, made 
in 1809, by a provincial land surveyor, in 
which, ns he reported to the Crown Land De
partment, lie had made a mistake owing to a 
I lend in the circumference of his compass and 
which he corrected by moving the posts lu- 
had planted as the line was traced. The de 
fendant claimed that the line ns first run was 
the true line. As to possession the evidence 
was that defendant had cut timber on t In
land in dispute for many years, and also tap
ped maple trees for sugar, but had not fenced 
the land until some six or seven years prior 
to the action. The trial judge found that 
plaintiffs had respectively proved title to their 
land and that the nets of ownership shewn by 
defendant were mere acts of trespass commu
ted either wilfully or in ignorance as to boun
daries and not such as would enable his pos
session to ripen into a title.—The Supreme 
Court affirmed the decision of the Court of 
Appeal in both cases and dismissed the up 
peals. Horton v. Casey; Horton v. Hum pinn >. 
xxii., 739.

85. Disseisin — Adccrsc possession—Paper 
title — Joint iiossession — Statute of Limita
tions.]—A deed executed in 185(5 purported to 
convey land partly in Lunenburg and partly 
in Queen’s County, N. 8.. of which tin- glam
or had been in possession up to 1859, wln-a 
C. entered upon the portion in Lunenburg 
County, which lie occupied until his death in 
1888. The grantee under the deed never - al
tered upon any part of the land, and in 1 si it 5 
ho conveyed the whole to a son of C.. then 
about 24 years old. who resided with (' , from 
the time lie took possession. Both deeds were 
registered in Queen’s County. The son short
ly after married and went to live on the 
Queen's County portion. He died in 1S72. 
and his widow, after living with C. for n 
time, married I*, and went back to Queen's 
County. V. worked on the Lunenburg land 
with C. for a few years, when a dispute arose 
and he left. C. afterwards, by rn intermediate 
deed, conveyed the land in Lunenburg Comity 
to his wife. On one occasion P. sent a coir 
upon the land in Lunenburg County, which 
was driven off, and no other act of ownership 
on that portion of the land was attempted un 
til 1890, after C. had died, when P. entered 
upon the land and cut and carried away liny. 
In an action of trespass by C.’s widow for
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such entry the title to the land was not traced 
back beyond the deed executed in 1831Î. livid, 
affirming the decision of the Supreme Court 
of Nova Scotia (25 N. 8. Itep. 1), that 
C.’s non not having a clear document
ary title his possession of the land 
was limited to such part as was proved to 
be in his actual possession and in that of those 
claiming through him; that neither he nor 
his successors in title ever had actual posses
sion of the land in Lunenburg County : that 
the possession of C. was never interfered with 
by the deeds executed ; and having continued 
in possession for more than twenty years, C. 
had a title to the land in Lunenburg County 
by prescription. Parka v. Cahoon, xxiii.. 02."

80. Partition of land — Tenants in common 
—Statute of Limitations—Possession.]—Vn 
der the Nova Scotia Statute of Limitations 
(H. S. N. S. If» ser.] c. 112» a possession of 
land in order to ripen into a title and oust the 
real owner, must he uninterrupted during the 
whole statutory period. If abandoned at any
time during such period the law will attribute 
the interruption to the person having title.— 
Possession by a series of persons during the 
necessary period will bar the title though some 
of such persons in possession wore not in 
privity with their predecessors.—Where one 
or two tenants in common had possession of 
the land ns against his co-tenant, the bringing 
of an action of ejectment in their joint names 
and entry of judgment therein gave a fresh 
right of entry to both and interrupted the 
prescription accruing in favour of the tenant 
in possession. Judgment appealed from (.‘12 
N. S. Hep, 1) affirmed. Handley v. Archibald, 
xxx., 130.

87. Description of lands—Metes and bounds 
- Sale en bloc—Possession beyond boundaries 
—Prescription — Construction of deed — .No
tice — Sale to married irouiaa — Propre de 
communauIt — Cadastral plan and description 

\rts. 1503, JIGS, il7j. ilS5. 2410. 2221, 
22',2. 2251, 2251 ('. t'.|—In June. 1 Stitt, by 
d'i'd of gift. I*, granted to his son. F.. an em
placement. described by metes and bounds and 
stated to have .'10 feet frontage, '* tel que le 
tout est actuellement ... et que l'avouer 
ear dit bien connaître " declaring, in the deed, 
that the donation had actually been made in 
1800. although no deed had been executed, 
and that since then F. had lieen in possession 
ns owner and erected buildings. Vnder this 
donation the donee and his vendees claimed 
3d feet frontage as having been actually oc
cupied by him and them since F. took posses
sion as owner in 1800. and also that plaintiff 
had acquired a prescriptive title by 10 years' 
possession with title, at the time of the 
present action in 1807, which was taken to 
recover possession of the disputed six feet 
•hen in occupation of defendant, whom 
plaintiff alleged to be a trespasser. Held, that 
the deed in 1808 operated as an interruption 
of prescription and limited the title to 30 feet 
frontage as therein described.—Plaintiff's wife 
purchased from F. in 188."» by deed describing 
the emplacement in a manner similar to the 
description in the donation, but also making 
reference to its number on the cadastral plan 
°f the parish which described it ns of greater 
n',d*h._ Held, that the description in the deed 
of 1885 left the true limits of the emplace- 
toe»t subject to determination according to 
the title held by the plaintiff's auteur which 
Panted only 30 feet frontage; that by the 
registered title plaintiff was charged with

either actual or implied notice of this fact and 
that, consequently, he had not, in good faith, 
possessed more than 30 feet frontage under 
this deed and could not invoke an acquisitive 
prescription of title to the disputed 0 feet by 
10 years' possession thereunder, and further, 
that no augmentation of the lands originally 
granted could take place in consequence of the 
cadastral description of the emplacement.— 
The words "Tel que le tout est actuellement 
et que l’ueciuéreur dit bien connaître” used in 
the deed of gift, .-aniiot be interpreted in con
tradiction of the special description that pre
cedes them and ran only tie construed as ex
tending " dans les limites ci-dessus décrites.” 
—A prescriptive title to lands beyond the 
boundaries limited by the description in the 
deed of conveyance can only be acquired by 30 
years’ possession.—Çutrre, Is a deed of sale of 
lands in Quebec to a married woman without 
the authorization of her husband, sufficient to 
support a petitory action? Would such a 
deed Is- null for defect of form and insuffici
ent. under art. 2234 C. C.. to serve as the 
ground for a proscription of ownership under 
translator)- title, by 11» years' possession? 
Chalifour v. Parent, xxxi., 224.

88. Possessory title — Statute of Limita
tions.]—In 18112, M. obtained a grant of land 
from the Crown and in 182.'» permitted his 
eldest son to enter into possession. The lat
ter built and lived on the land and cultivated 
a large portion of it for more than ten years, 
when lie removed to a place a few miles dis
tant. after which he pastured cattle on it and 
put ni» fences from time to time. Mis father 
died before he left the land. In 1870 lie deed
ed the land to his four sons, who sold it in 
1873. and by different conveyances the title 
passed to V. in 1884. In 1804$. the descend
ants of the younger children of M. gave a deed 
of this land to It., who proceeded to cut tim
ber from it. In an action for trespass In- P-. 
Held, affirming the judgment appealed from, 
that the jury on the trial were justified in 
finding that the eldest son of M. had the sole 
and exclusive possession of the land for twenty 
years before Is7l». which had ripened into^ a 
title. If not. the deed to his sons, in 1870, 
gave them exclusive possession and. if they 
had not a perfect title then, they had twenty 
years after, in 1S1H». Itently v. Peppard, 
xxxiil , 444.

SO. Acquisition by prescription—Possession 
—Trespass on wild lauds -Isolated arts—Sta
tute of Limitations.]—Isolated acts of tres
pass committed on wild lands from year to 
year will not give the trespasser a title under 
the Statute of Limitations. Slierren v. Pear
son, xiv., :»si.

See PKK8CRIFTIOX. 13.

00. Itiyht of way — Easement — Common 
use—Prescription.

01. Ordnance lands — Itcrersion of lands 
not in use for canal purposes—Limitation of 
actions—/ sir by the Crown—Purchase in con
flict with public use.

Sec Hiiirau Canal Lands, 2.

02. Watercourses — Floodiny lands — »8'cr- 
r it tide—Possession—Prescription.

Sec Hipahiax Hh.ins, 2.
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03. Escheat — Fraud — Champerty — Lit
igious rights—Limitation of action.

See No. 131, infra.

04. Debt of executor — Judgment against 
estate—1‘urchuse by executor at sheriff's sale 
— Trust—Possession by devisee—Statute of 
Lim itations—E videncc.

See No. 118, infra.
O."». Tenants in common — Will — Remain

der — Adverse possession — Decease of re
mainderman — Estate of inheritance—VIdler 
in fee—Statute of Limitations.

00. Action en déclaration d'hypothèque — 
Translutory fille—Prescription—Uooil faith— 
•7udidol admission.

Sec No. ‘JO. ante.

07. Location of railivay — Fencing—Laying 
out boundaries—Construction of deed — No
tice — Possession — Prescriptive title—Ten
ant by suffranee.

See No. 8, ante.

( b ) Evidence of Possession.
08. Dominion Lands .1(7, ,10 lief. c. 2J, s. 

JJ, s.-s. 7. S—Homestead tintent—Equitable 
or statutory title—Demurrer—.III 1/(7. c. 23, 
s. ti!l.\—Tlic plaintiff, in his hill of complaint, 
alleged in the Oth paragraph as follows :— 
” Prior to the 1st of May, 187"», the plaintiff 
made application to homestead the lands, and 
procured proper affidavits, according to the 
statute, whereby he proved to the satisfaction 
of the Dominion Lands Agent in that India If 
(and the plaintiff charges the same to be true I. 
that the defendant had never settled on or im
proved the lands assumed to he homesteaded 
by him, or the lands in question, but had been 
absent therefrom continuously since his pre 
tended homesteading and pre-emption entries, 
and thereupon the claim of the defendant un
der the said entries became and was forfeited, 
and any pretended rights thereunder ceased, 
and the plaintiff about the Sth May, 187."», and 
with the assent and by direction of the Do
minion Lands Agent, signed an application for 
a homestead right to the lands, according to 
Form A, in 3Ô Viet. c. 23, s. 33, and made 
affidavit according to Form It. in s. 33, s.-s. 
7 of the Act and paid to the agent the home
stead fee of #10, accepted as the homestead 
fee, and thereupon plaintiff was informed that 
lie had done all that was necessary or re
quired under the statute and regulations of 
the department, and that the statute said : 
I’pon making this affidavit and tiling it, and 
on payment of an office fee of $10, he should 
be permitted to enter the lands specified in 
tin* application : and thereupon ami in pursu 
mice thereof, and in good failli, the plaintiff 
did forthwith enter upon said land and take 
actual possession, and has ever since remained 
in actual occupation thereof, and erected a 
house and buildings thereon, cleared a portion 
and fenced and cultivated the same, and made 
valuable improvements. Demurrer for want 
of equity. Ilild. reversing the judgment ap
pealed from ( Man. !.. It. Temp. Wood. 2331. 
Taschereau and (Jw.vnne. J.L, dissenting, and 
allowing the demurrer, that the plaintiff had 
no locus standi to attack the validity of the 
patent issued by the Crown to the defendant,

as he had not alleged a sufficient interest or 
right to the lands therein mentioned, within 
the meaning of s. Ill) or of s.-ss. 7 & 8 of s. 
33 of 3."» Viet. c. 23. there being no allegation 
that an entry of a homestead right in the 
lands in question had been made, and that 
plaintiff had been authorized to take posses
sion of the land by the agent, or by some one 
having authority to do so on behalf of the 
Crown, or a sufficient allegation that the 
Crown was ignorant of tin* facts of plaintiff’s 
possession and improvements.—Per Strong. J.. 
that when the Crown had issued the letters 
patent in view of all the facts, the grant is 
conclusive, and a party cannot set up equities 
behind the patent. Fanner v. Livingstone. 
viii., 140.

Iff). Lessor and lessee — Estoppel — In
junction — Hill for account — Possession 
fraudulently obtained — Evidence — Proof of 
title — Tux sale — Chancery jurisdiction in 
ejectment—R. N. U. ( /-S77 ) e. \0. s. 87—U 
l ie/, e. 2d { (hit. i J—X, as assignee of IL. 
who bought a lot of land from the pur
chaser at a sale for taxes, filed a bill against 
\y. iV ().. who were in possession, for posses
sion of the land and an account for value ol 
trees, &c.. cut down and removed. W. by his 
answer adopted O.’s possession, claimed under 
Crown grant, and impeached the validity of 
the sale for taxes. O. alleged possession un
der W. It was proved that 11. leased to T. 
for four years, that O. by fraudulent repre
sentations induced T. to leave the place and 
thereby obtained possession for the lienelil of 
W. The Court of Chancery (21) Or. .'‘13s 1 
held that defendants were obliged to yield up 
possession before asserting title in tliemselve-. 
The Court of Appeal for Ontario declared that 
the decree should he without prejudice to any 
proceeding W. might he advised to take in 
establish liis title within two months. Ihhl. 
inr Kitchie, C.J., and Strong. Fournier and 
Henry, J.I., affirming the judgment appealed 
from, that defendants having gone into pos 
session under T.. were (‘stopped in this suit 
from disputing their landlord’s title, and that 
plaintiff was entitled to an injunction to re
strain waste and an account for waste already 
committed.— Per Strong. J. The Chancellor's 
decree would have constituted no bar to a 
subsequent action at law or suit in equity by 
W. to impeach the tax sale, and should not 
have been varied by the Court of Appeal.
Per Gwynne. ,1. The case should have I....
disposed of upon the issue as to the validity 
of title upon which the plaintiff had by his 
hill rested his case, and as defendants failed 
to prove that the taxes had been paid hvfnri- 
the sale, the statute, 33 Viet. c. 23 (Ont. i 
removed all defects, if any there were, which 
would have enabled the true owner, at the \ 
time of the sale, to have avoided it, and pur 
suant to the provisions of K. S. O. I 1s77 
c. 4ii. s 87, plaintiff was entitled to recover 
possession of the land and have execution 
therefor, hut not to an ordtr for injunct in or 
account, the statute authorizing title to lands 
to be tried in chancery not justifying a j licit:- 
ment of a more extensive character than would 
have been pronounced in a court of cmmimii 
law if the action had been brought there. 
White v. Selles, xi.. ."87.

100. Trespass — Marsh lands — Posse*
—Eridence — Accretion — Justificalim 
commissioner of scirers—R. H. V. .S'. (} * 
c. .40—“AYif work"—Sanction of proprietor*
—Findings of fact.]—The land upon which 

! trespass is alleged to have been committed h I
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a naît marsh lying outside of u dyked marsh, 
between the dykes and the Itiver Avon. It 
had been formed within 40 years, by un ac
cumulation of mud from time to time, in front 
of plaintiff's land. It had been staked off for 
many years on the north-east, designating the 
division line between that part of it claimed 
and used for cutting grass by plaintiff, on 
one side, and his neighltour on the other. 
It is hounded on the X. W. by the running 
dyke : on the X. K. by the stakes mentioned; 
and on all the other port ions of it by the 
Avon River, and Windmill <'reek. After the 
mud sufficiently accumulated grass began to 
grow, which was cut for years by the plain
tiff's brother, who died before the suit, having 
made his will, by which he devised to plain
tiff all landed property of which he died pos
sessed. The stakes were there since about 
18.V» or 18Ô0, one of them being a solid, per
manent one, and the others, if carried away, 
being replaced, from time to time, by new 
ones, taking the solid stake as a guide. Plain
tiff and his brother on one side of these stakes, 
and <*. on the other, cut the grass year after 
year, or allowed others to do so, although tin- 
land does not appear to have yielded grass 
worth cutting Dll about 13 years before < one 
witness said 171. Since that time plaintiff, 
either for his brother or for himself, cut and 
took away the grass growing there, or per
mitted others to do so. Defendant, as com 
missioner of sewers, undertook to cut a ditch 
through the property to carry away water 
from a dyke, alleging that the means form
erly used were inadequate for that purpose, 
and claiming that the work came within the 
lirst part of R. S. X. S. (4 ser.l c. 40, s. 4. 
authorizing a commissioner to build or repair 
il.\kes; that it was not new work within Un
meaning of the last part of that section, and 
•lid not require the consent of two-thirds in 
interest, of the proprietors of the land. In 
answer to a question submitted the jury found 
that the work was new work.—A rule nixi 
for a new trial was discharged. Weutherbe 
and Smith. J.L, dissenting.—Held, that there 
«as evidence establishing a continuous ex
clusive possession by plaintiff, for many years, 
quite sufficient to enable him to maintain an 
action of trespass against a wrongdoer who 
interfered with that possession.—The question 
of " new work " was purely a question of fact 
for the jury, and they having found in the 
affirmative, their finding should not be re 
vised. The intention of the Legislature would 
ap|s-ar to be to empower the commissioners 
of sewers to act in making ordinary repairs, 
or in any sudden emergency, without consulta
tion with or the consent of the proprietors, but 
that these proprietors should not be taxed for 
ti'" construction of any new work not im
mediately essential to the preservation or in
terests of common property, without their con
sent to such work being lirst obtained.—As 
the defendant entered upon plaintiff's property 
t" perform this work, without the sanction of 
the proprietors first obtained, lie could not 
justify the trespass under his commission. — 
Apiieal dismissed with costs, anil the judg
ment appealed from (ô R. & ti. 388) affirmed, 
lh-nry. .1., dissenting. Uavixon v. Burnham, 
I’nss. Dig. (3 ed.) 840.

1"1. Bounderiex — Road alio trance — Eri- 
anno, |—The action was for possession of 
land, the parties being at issue as to the houn- 
ilnriox between their adjoining properties. The 
‘leyi-ion depended upon the existence or non- 
existence of a road allowance lietween the lots, 
and the trial judge held that proof of certain

monuments having Item placed on the lots by 
early surveyors was incompatible with its 
existence. 1 lis decision was reversed by the 
Court of Appeal for Ontario till Ont. Apn. 
R. HID.—The Supreme Court of Canada held 
that the evidence was sufficient to shew that 
there was a road allowance; that the decision 
of the trial judge was rightly overruled, and 
dismissed the aiqs-al with costs. Caldwell v. 
Kenny, xxiv., HIM).

102. Boundaricx — Evidence Frexcription.] 
—The rector and wardens of St. l'aul's 
Church, London, Ont., brought the action for 
possession of land fenced in by defendants, 
who pleaded title to part and a right of way 
over the remainder. The Court of Appeal (21 
Ont. App. R. 323) reversed the decision of 
the Chancery Division and gave judgment for 
plaintiffs who. however, claimed a greater 
width of land than the judgment allowed and 
filed a cross-appeal to defendant's appeal from 
such judgment. The Supreme Court of Can
ada affirmed the judgment appealed from, and 
appeal and cross-appeal were dismissed with 
costs for the reasons of Mach-mum. .1., in the 
Court of Api>cnl. Ferguxon v. lime*, xxiv.. 
703.

103. Foxxexxion - Croira patent — Friar 
grant—Frexcription.] — The action was for 
possession of land, plaintiffs claiming title by 
possession and defendants through a grant 
from the Crown in 1802. and a conveyance 
from the owner of adjoining land. It was 
shewn that the Crown had granted this land 
before the beginning of tie- present century, 
and the courts below held that the Crown had 
nothing to grant in 1802. having by the prior 
grant parted with its title and never resumed 
it, and there was nothing to shew that the 
owner of the adjoining land had any title to 
the locus.—The Supreme Court of Canada af 
firmed the judgment appealed from (27 X. S. 
Rep 741, which had affirmed the trial court 
judgment, dismissing the plaintiff's action. 
Chixholm v. Robinxon, xxiv., 704.

104. Jrexpaxx—Cutting timber — Confusion 
of chattels—Foxxexxion—Replevin.

Sec Action, 130.

HI,"». Control of in not vent ext ate — Fraudu
lent conveyance—Foundation—Sale by asxignee.

See No. 133, infra.

100. Encroachment on boundary — Good 
faith—Common error — Right of accession— 
Hemolit ion of workx—Indemnity.

See No. 130, infra.

107. Form of deed — Signature by cross— 
Regixtry latrx—Furchaxer of litigioux rightx— 
Commencement of proof in writing—Warrant
or impeaching title.

Sec No. ii, ante.

108. Exereixing acts of oirnerxhip—Vendor 
and purehaxer—Spécifié performa nee—Lâche»

U alter.
See VkxdOR AND PURCHASER, 33.

KM). /,oration of railway — Boundary—Ri
parian rightx—Fencing—Location of perman
ent way—Conduct of partie* — Extoppel by 
deed—Cunxtruetion of died.

Sec No. 8, ante.
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7. Registration.

110. Registry law—Registration of tax deed—
Certificate of title—Priority over earlier cer
tificate—It. ,S. H. V. e. III. |—Section 13 of the 
B. C. Lund Registry Act (R. S. B. ('. c. Ill I 
provides that u lK'rsou claiming ownership in 
a fee of land may apply for registration there
of, and tile registrar, on being satisfied after 
examination of the title deeds, that a grima 
facie case is established shall register the title 
in the “ Register of Absolute Fees.” Section 
10, which authorizes the registrar to issue a 
certificate of title to the person so registering, 
contains the provision : “Every certificate of 
title shall be received as prima facie evidence 
in all courts of justice in the province, of the 
particulars therein set forth.” And by s. 23 
“ the registered owner of an absolute fee shall 
he deemed to bo the primil facie owner of the 
land described or referred to in the register 
for such an estate of freehold as he may pos
sess.” . . . Held, aflirming the judgment
appealed from (7 B. C. Rep. 12, sub nom. 
Kirk v. Kirkland), that a certificate of title 
issued on registration of a deed from the as
sessor of taxes issued to a purchaser at a tax 
sale does not of itself oust the prior registered 
owner of the land described in the register, 
but the holder must prove that all the statu
tory provisions to authorize a sale for taxes 
had been complied with. Johnson v. Kirk, 
xxx., 344.

111. Interdiction—Marriage lawn—A«//ior- 
ization by interdicted husband — Dower—Re
gistry lawn—Sheriff's sale—Warranty — Suc
cession—Renunciation—Donation by interdict 
—Arts. 1467, 2116 C. C.—U <* t > Viet. c. 16 
—46 Met. c. 25—47 Met. c. 15 (Que.) The 
registration of a notice to charge lands with 
customary dower must, on pain of nullity, be 
accompanied by a certificate of the marriage 
in respect of which the dower is claimed and 
must also contain a description sufficient to 
identify the lands sought to be affected.—A 
sale by the sheriff under execution against a 
debtor in possession of an immoveable under 
apparent title discharges the property from 
customary dower which has not been effec
tively preserved by registration validly made 
under the provisions of art. 2110 of the Civil 
Code.—Per Taschereau, J. Neither the ven
dor nor his heirs, who have not renounced the 
succession, nor his universal donees, who have 
accepted the donation, can on any ground 
whatever, attack a title for which such vendor 
has given warranty.—Semble, that voluntary 
interdiction, even prior to the promulgation of 
the Civil Code of Lower Canada, was an abso
lute nullity and that the authorization to a 
married woman to bar her dower is not invali
dated by the fact that her husband had been 
so interdicted at the time of such authoriza 
lion. Rousseau v. If urland, xxxii., 541.

112. Estate tail — Mortgage in fee—Statu
tory discharge—Conveyance of legal estate of 
mortgagee—liar of entail—R. S. O. ( 78771 
©. 111. ss. !), 67.|—The execution and re
gistration. in accordance with the R. S. O. 
(1877) c. Ill, s. 07. of a discharge of a 
mortgage in fee simple made by a tenant 
in tail rc-conveys the land to the mortgagor 
barred of the entail. Judgment of the Court 
of Appeal for Ontario (0 Ont. App. R. 3121 
reversed. Henry. J., dissenting. Lawlor v. 
Lawlor, x., 194.

113. Equitable title—Registered deed—Con
structive notice—Actual notice—Parol agree-

Sec Mortgage. 34.

114. Trespass — Damages — Easement — 
Equitable interest—Municipal by law—Notice 
—R1 gist rat ion—R. S. U. [IS 77) c. 114-

See Municipal Corporation, 89.

115. Real Property Act—Registration—Un
registered transfers — Equitable, rights—Sales 
under execution—R. S. C. c. 51; 51 Viet. ( D. ) 
c. 20.

See Registry Laws, 31.

110. Life estate—Substitution — Privileges 
and hypothecs — Mortgage by institute—Pre
ferred claims—Prior incumbrance — Registry 
laws—Sheriff's sale—Chose jugée—Estoppel-- 
Crosses réparations.

See No. 35, ante.

8. Trusts.

117. Purchase of land — Joint negotiations 
—Dad to one only — Evidence — Resulting 
trust. J—M. & 8. jointly negotiated for the 
purchase of land, and a deed was given to S. 
alone, a portion of the purchase money being 
secured by the joint notes of M. & S. In an 
action by 8. to have it declared that M. had 
no interest in the property; Held, reversing the 
judgment appealed from ( 13 Out. App. It. 
501), and affirming the judgment of the trial 
judge. Henry, .1,, dissenting, that the evidence 
greatly preponderated in favour of the con
tention of M. that the purchase was a joint 
one by himself and S. Held, also, that 8. be
ing liable for an ascertained portion of the

{mrchase money there was a resulting trust in 
iis favour for his interest in the land. Me- 

Kercher v. Sanderson, xv., 290.

118. Judgment against estate for debt of 
executor—Sheriff's sale—Purchase by executor 
—Trust — Possession by devisee—Statute of 
Limitations — Evidence.]—Judgment was re
covered against executors of an estate on a 
note made by 1). M„ one of the executors, and 
indorsed by testator for his accommodation. 
In 1849 land devised by testator to A. M.. 
another son. was sold under execution issued 
on said judgment and purchased by 1>. M. 
who. in 1853. conveyed it to another brother, 
W. M. In 18(15 it was sold under execution 
issued on a judgment against W. M., and again 
purchased by 1». M. In 1888 A. M., the de
visee of the land under the will, took forcible 
possession thereof and I>. M. brought an action 
against him for possession. Held, affirming 
the judgment apjiealed from (17 Ont. App. It. 
1921, Strong, J., dissenting, that the sale in 
1849 being for his own debt D. M. did not 
acquire title to the land for his own benefit 
thereby, but became a trustee for A. M.. the 
devisee, and this trust continued when he pur 
chased it the second time in 1805. Retd. also, 
that if 1). M. was in a position to claim the 
benefit of the Statute of Limitations the evi
dence did not establish the possession neces
sary to give him a title thereunder. McDon
ald v. McDonald, xxi., 201.

119. Conveyance to trustee—Legal estate— I 
Cloud on title—Agreement for sale by In Idcr* 
of equity —• Party entitled to price.J—II. de
vised all his estate to his widow and. in event f
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of her death without having disposed thereof, 
to his surviving children. The estate having 
become involved, an absolute deed of all the 
real estate was executed to one of testator's 
children by the widow and other children, the 
grantee undertaking to pay off the liabilities 
and improve the estate, and on being re-paid, 
to re-convoy to all the heirs in equal propor
tions. The grantee managed the estate for 
several years, but was obliged to surrender 
it to trustees for benefit of creditors, when 
it was owing her $18.000.—A portion of tin- 
estate was sold for taxes, and the purchaser 
at the tax sale obtained quit claim deeds from 
the heirs to perfect his title, and also to ob
tain title to 100 acres of timber land belong
ing to the estate which was not included in 
the assignment for benefit of creditors. Simi
lar quit claim deeds had previously been given 
for portions of the lands, and the moneys paid 
for the same distributed in equal proportions 
among the surviving children and grandchild
ren. Itefore payment by the tax sale pur
chaser, the deed by the widow and children 
t which had been mislaid for several years, 
the grantee under it having died i was dis
covered, and lia» children of the grantee 
claimed the whole of the money. Action 
was brought by the other heirs for their 
respective shares and they obtained a judg
ment, the trial judge holding that an agree
ment was proved between the parties that 
the money should Ik* equally divided. This 
decision was aflirmed by the Divisional Court, 
but reversed on appeal. Held, ttflirming 
the decision of the Court of Appeal, Uwynne, 
J., dissenting, that the purchaser at the 
tax sale paid the money in order to obtain 
a perfect title, and as the defendants were the 
"illy persons who could give such title, the 
legal estate being in them, the plaintiffs could 
ii"t claim any part of the money, no agreement 
with the defendants to apportion it being 
proved, and any agreement made by the plain- 
nils with the purchasers not being binding on 
Uje defendants. Draper v. Radenhurst, xxi.

120. H y estate — Contract by trustee — 
Lauds set out for canal purposts—Compensa- 
ti»n lor lands taken -Stututes respecting Iti- 
dtuu Canal lands—Statute of Limitations.

See ltiut:au Canal Lands, 1.
1-1. Charitable trust — (Jrant of school 

Jo|ids—Discretion of trustees — Cy-près doc-
Sec Trusts, 3.

1-“-. Ordnance lands — I,imitation of ac
tio,,* — Reversion—User by Crown—Public

See Rideau Canal Lands, 2.
1Lost y rant—Joint interests — Statute 

'•I frauds—Carol evidence—Rents, issu> s and

See No. 28, ante.

And see Trusts.

V. Warranty.
124. Sale of land—Warrant—Special aarec- 

*'nt--Knowledge of cause of eviction—I tarn- 
W lif, 1Ô1È C. C.|—A warranty of title 
iwompanying n sale of lands does not consti- 
,ut« * he special agreement mentioned in art.

I 1512 of the Civil Code of Lower Canada in 
respect to liability to damages for eviction. 
Allen v. Price, xxx., 530.

125. Legal warranty—Description—Plan of J subdivision—Change in street line- -Accession 
I —Arts. 1.106. 1ÔII8, I.U» C. C. — Arf*. /. SC, 

IfH. ICS C. P. V Troubles de droit Une. 
lion—Issues on appeal- Parties.]—■ A vendor 
of land, descrilied according to an existing 

| plan of subdivision, with customary legal war
ranty, is not obliged to defend the purchaser 
against troubles resulting from the exercise 

. subsequently, by municipal authorities, of 
1 powers in respect to the alteration of the street 
I line. — A party called into a petitory action, 

to take up the fait et cause of the defendant 
therein, us warrantor of the title, may take up 
the defence for the purpose of appealing from 

1 judgments maintaining both the principal ac
tion. and the action in warranty, although he 
may have refused to do so in the court of first 
instance, but, should the appellate court decide 
that the action in warranty was unfounded, 
it is ipso facto ousted of jurisdiction to enter 
tain or decide upon the merits of the principal 
action. Judgment appealed from tU. It. 10

y. IS. 2451, affirmed. Monarque v. Itanque 
acqucs-Carticr, xxxi., 474.

12(i. Sale, of land—Warranty—Construction 
of deed—Sheriff's deed—Sale of rights in lands 
— Eviction by claimant under prior title.]— 
lty deed of conveyance the vendor declared 
that lie had sold with warranty all rights of 
property and other rights which he had ac
quired by virtue of a deed of sale from the 
sheriff in the lands therein mentioned and of 
which lie was actually in iwsscsaion, and that 
the immoveable belonged to him as having been 
acquired at the sheriff's sale. Ilcld, reversing 
the judgment appealed from, the Chief Justice 
and Taschereau, ,1., dissenting, that the war
ranty covenanted by the vendor had reference 
merely to the rights he may have acquired in 
the lands under the sheriff's deed and" did not 
oblige him to protect the purchaser against 
eviction by a person in possession claiming 
under prior title to a |*ortion of the lands. 
Duconil il v. Du pu y fît App. Cas. 1501 fol
lowed. Drouin v. Àlorissettc, xxxi., 503.

127. Form of deal — Signature by cross— 
Registry laws—Purchaser of litigious rights— 
Commencement of proof in writing — U'nr- 
rantor impeaching title.]—The grantees of 
the warrantors of a title cannot avail them
selves of technical objections thereto in a 
suit with the person to whom the warranty 
was given. Powell v. Watters, xxviii.. 133. 

Sec No. 5, ante.

10. Other Cases.
128. Injunction — .]/ i'iet. c. 14 (Çfuc.) — 

Sale of Crown lands—Current timber license.] 
—Under 41 Viet. e. 14 (Que.), the company, 
in November. 1881, as proprietors in possession 
of hinds, obtained an e# parte injunction, re
straining appellant from prosecuting lumber
ing operations begun in virtue of a license 
from the Government, dated 3rd May. 1881, 
which was a renewal of a former license. By 
order-in-council, dated 7th April, 1881, the 
Commissioner of Crown latnds was authorized 
to sell the lands in question to the company, 
and the company deposited $12.000 on account 
of the intended purchase. Un 9th May the
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I

company gave n contract for the clearing of a 
portion of the land, and on l'.lth July, the 
commissioner executed a grant in favour of 
the company, subject “ to the current licenses 
to cut tinnier on the lots.’* The Superior 
Court dissolved the injunction. The Queen’s 
]tench reversed the Superior Court judgment 
and tin* injunction was made absolute. The 
Supreme Court reversed the judgment of the 
Court of Queen's Bench anil Held, (Henry 
and Gwynne, .1.1.. dissentingi, that the com
pany had not acquired title to the lands in 
question prior to the V.ML July, I SSI ; that 
by the grant of that date their rights were 
subordinated to all current licenses, ami ap
pellants having established their right to 
POM CM the lands for the purposes of their 
lumbering operations under the license from 
the Crown, the injunction hail been properly 
dissolved by the Superior Court. Ilall v. 
I lorn in ion of Canada Land and Colonization 
Co., viii., bill.

l-'J. It i partait rights—Registration of plan 
of hii lid ii in ion — Subseg lient tirant — Hescrip- 
tion according to plan—Incidence—Grant bn 
specific namc—lioundariis.\ —The defendant 
was proprietor of a piece of land on the side 
of a river, the boundary on the river side be
ing high water-mark : Held, that the lateral 
or riparian contact of the land with the water 
would sullice to entitle the appellant to object 
to any unauthorized inference with the flow 
of the river in its natural state.—In 1ST»» the 
owners of a portion of the land had a plan 
of subdivision thereof prepared and re
gistered, and in 1871 conveyed a parcel de
scribed as block " Held, that it must be 
presumed they intended to convey the same 
parcel of land shewn on said plan as block 
" I' " with the same natural boundaries as 
those therein indicated ; and that the evi
dence of professional draughtsmen was pro
perly admitted to shew what, according to 
the general practice and usage of draughts
men in • preparing plans, certain shadings 
and marks on said plans were intended to 
indicate.— \\ lien a close or parcel of land is 
granted by a specific name, and it can be 
shewn what are the boundaries of such close 
or parcel, the governing part of the description 
is the specific name, and the whole parcel will 
pass, even though to the general description 
there is superndded a particular description 
by metes and bounds, or by a plan which does 
not shew the whole contents of the land as in
cluded in the designation by which it is known. 
Alt rill v. Pratt, x., 425.

13d. Crown lands — Setting aside letters 
patent—Error and improvidence — Superior 
title — Evidence — ft en judicata — Estoppel 
against tin Crown.\ — Letters patent issued 
to !•'. of lands claimed by him under The 
Manitoba Act < 55 Viet. c. 3, as amended by 
35 Viet. c. 52). and an information was tiled 
under It. 8. ('. c. 54. s. 57, at the instance 
of a relator claiming part of said lands, to set 
aside letters patent as issued in error or im- 
providently. Held, reversing the judgment 
apnea led from 15 Mali. L. It. 173, 1. That a 
judgment avoiding letters patent upon such an 
information could only be justified and sup 
ported upon the same grounds being estab
lished in evidence as would be necessary if the 
proceedings were by scire facias. 2. The term 
“improvidence,” as distinguished from error, 
applies to eases where the grant has been to 
the prejudice of the commonwealth or the gen
eral injury of the public, or where the rights 
of any individual in the thing granted are in

juriously affected by the letters patent ; and 
P.'s title having lieni recognized by tin- Gov- 
erntneiit as good and valid under the Manitoba 
Act and the lands granted to him in recogni
tion of that right, tin* letters patent could not 
be set aside as having been issued improvi 
dently except upon the ground that some other 
person had a superior title also valid under th- 
Act. 3. Letters patent cannot lie judicially 
pronounced to have been issued in error or ini- 
providently when lands have lieen granted up
on which a trespasser, having no colour •>, 
right in law, has entered and was in possession 
without the knowledge of tin* (loverninent otli- 
cials upon whom rests the duty of executing 
and issuing the letters patent, and of investi 
gating and passing judgment upon the claim- 

| therefor ; or when such trespasser, or any per 
I son claiming under him, has not made any ap

plication for letters patent ; or when such an 
application has been made and refused without 
any express determination of the officials n- 

j fusing the application, or any record Itavim 
j been made of the application having been mam- 

or rejected.—Per Patterson, J. In the emi- 
1 struct ion of the statute effect must lie given 
. to the term improvidence as meaning son» 

thing distinct from fraud or error; letters 
patent may, therefore, be held to have been 
issued improvident ly if issued in Ignorance >•; 
a substantial claim by persons other than tin- 
patentee to the land which, if it had I» n 
known, would have been investigated and 
passed upon Is*fore the patent issued ; and it 
is not tin* duty of the court to form a definite 
opinion ns to the relative strength of opposing 
claims.—Semble, per (}wynne, J. There i> im 
sound reason why the (loverninent of the I in 
million should not be ImiuikI by the judgment 
of a court of justice in a suit to which tin- At 
torney-General, as representing the (lov.-ili
ment, was a party defendant, equally as an in
dividual would lie, if the relief prayed by the 
information is sought in the same interest and 
upon the same grounds as were adjudicated 
upon by the judgment in the former -nit. 
Fonseca v. Atty.-Ucn. of Canada xvii., «112.

131. Escheat — Failure of heirs — Tien, 
opposition to judgment—Interest of opposant 
—- Intervention — Sale of litigious right < 
Fraud — Champerty—Arts. DSD, ODD. I 

| Jôs.i, >ist, .ma, n),i, nu.i c. c.—.irts. /;;.
! 510 C. C. P.—Judgment—Limitation ■ ' 

tion. |—Appellant filed a tierec-oppositin,, to a 
| judgment obtained by the At torney-( lem-i a I of 
j Quebec in 1884, in a suit commenced b\ in- 
I formation in 171H) against the sueeo-i-ni of
[ one M. 1’. to have the judgment set u-nl......

the ground that it declared escheated I» 
j the Crown a part of the Seigiinu, of 
I (irondines, of which appellant had boon in 
I possession for many years, and which jmlg- 
’ ment, it was alleged, had been obtained il- 
1 legally and by fraud and collusion. M.. an 

advocate who had purchased all the rights m 
the Crown in the succession, intervened and 
asked fou the dismissal of the ti< riv-oppo*ili»n. 
The Attorney-General and the curator to tbe 
succession of M. I'., the only parties to tie- 
judgment sought, to be set aside, in answer to 
the tierce-opposition merely appeared iituM'*- 
dared “ils s'en rapportent ù justic ’ll'" 
Superior Court dismissed M.’s intervention 
and maintained the tierce-opposition. < hi ap
peal by the Crown and M. jointly, this juug 
ment was reversed, and the Herce-nppasUm 
dismissed. Held, reversing the judgment ap
pealed from, 1. That M. had no locus </•*■* 
to intervene, the sale to him of the Crowns 
right being void («) because it was a sale of
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litigious rights to nn advocate prohibited by 
arts. 1485 and 1588 C. V.. and therefore null 
under arts. 14 and INK) C. C. ; (hi liecause it 
was tainted with champerty; (c) because M. 
admitted he hud no interest in the case. 2. 
That appellant, being in possession of the pro- 
|a*rty declared escheated to the Crown in a 
proceeding to which lie was not a party, had 
a sullicient interest under the circumstances 
in the case to file a tierce-opposition, and 
that the judgment of 1884 should be set aside ' 
because infer alia, («) it was obtained by 
fraud and collusion; (hi the action lieing 
prescribed in 1884 appellant, under art. -187, 
C. had the right to avail himself of this 
prescription.—Fournier, .1., dissented on the 
ground that as the apiM'llant hud not alleged 
or shewn a right superior to that of the 
Crown to serve us a basis for prescription his 
ticrvc-opposition should be dismissed. l‘ri(e 
V. I/error. Will., 808.

182. Crown property—It. X. A. Act, lHtu — 
Foreshore of harbour—Grunt from Provincial 
Government—Conveyance by y rant et—Do ire r 

Pleading — Estoppel — .1 et eon firming 
title.]—After the It. S'. A. Act, 18117, came 
into force the (ioventment of Nova Scotia 
granted to S. part of the foreshore of the 
harbour of Sydney, C. B. 8. conveyed this 
lot through the C. B. Coal Co. to defendant. 
S. having died, his widow brought action for 
dower, to which the company pleaded that the 
grant to S. was void, the property lieing vest
ed in the Dominion Government. Held, uf- 
tiruling the judgment ap|>euled from (28 X. S. 
Rep. 2141, Strong and (Iwynne, .1.1, dissent
ing, that the company having obtained title to 
the property from s. they were estopped from 
saying that his title was defective. — Per 
Strong and (iwynne, J.I., dissenting. The con
veyance by S. to the C. B. Coal Co. was an 
innocent conveyance by which S. himself would 
not have been estopped and, ns estoppel must 
hr mutual, his grantees would not. There were 
in. recitals in the deed that would estop them 
and estoppel could not be created by the cove
nants.—After the conveyance to defendant an 
Ait was passed by the Legislature of Nova 
Scotia ratifying and confirming the title of 
defendant to all pro|ierty of the (*. B. Coal 
Co. Held, that if the legislature could by 
statute a Meet the title to this property which 
was vested in the Dominion Government it 
had not done so by this Act in which the 
Crown is not expressly named. Moreover the 
statute should have been pleaded by defendant. 
Si,ilmg and Eouisburg Coal and Ify. Co. v. 
Hnord, xxi., 152.

188. Control of insolvent estate—Insolvent 
.1 el, 1H75, ss. 6.S-7.Ï—Fraudulent conveyance— 
/•i,«xi«*ioM — Sale by assignee.]—The plaintiff 
claimed title under F.. a grantee of 8., the 
assignee in insolvency of I\ I)., who formerly 
owned the land, and who some years before 
his insolvency had conveyed the land to his 
Imitlier L. D. Under the advice of the inspec
tors of the estate 8. refused to take proceed
ings tu set aside the conveyance to L. 1). as 
fraudulent, and two of the creditors, under 
the provisions of s. (18 of the Insolvent Act. 
having obtained leave from a judge instituted 
a suit in the name of 8„ and procured a de
em- declaring the conveyance fraudulent, and. 
as against 8., void. The decree did not direct 
a sale of the land, as was prayed. The land 
was, however, advertised for sale, the period 
of advertisement being shortened by the judge, 
and was sold to F. Under instructions from 
the general body of creditors 8. at first re

fused to convey to F.. but subsequently con
veyed upon an order being obtained from the 
judge directing him to do so.—In an action of 
ejectment it was held by the Court of Appeal 
for Ontario, allirming the decision of the Com
mon Fleas Division (if <). It. Mill, that ilio 
sale was not one subject to the control of the 
general liody of creditors, and therefore the 
restrictions of s. 75 of the Insolvent Act were 
inapplicable and the sale was valid. Further, 
that the defendant failed to establish his claim 
of title by possession.— The Supreme Court 
of Canada allirmed the judgment apiienh-d 
from. Herbert v. Itonovan, Cana. Dig. (2 ed. t

184. Municipal corporation — Ownership of 
roads and streets— Fights of private property 
owners — Ownership ad medium filum via —
R. 8. X. 8. <5 «er.l «•. 45—50 l let. <•. fti i.v.
8.) J—That the ownership of hunts adjoining 
n highway extends ad medium filum via is 
a presumption of law only which may be re
butted, but the presumption will arise" though 
the lands are descriln-d in a conveyance as 
bounded by or on the highway. (Iwynne. ,1.. 
contra. Judgment ap|iealed from (28 X. 8. 
Rep. 5dlD reversed. O'Connor v. Xova :Scotia 
Telephone Co., xxii., 27(1.

185. Action en bornage—Surveyor's report 
—Judgment on—Acquiescence in judgment — 
Chose jugée. |— In an action in bornage be
tween M. and B. a surveyor was appointed by 
the Superior Court to settle the line of divi
sion la-lwoon the lands of the respective par
ties, and his rc|M»rt, Indicating the position of 
the boundary line, was homologated, and the 
court directed that boundaries should "be placed 
at certain points on said line. M. appealed 
from that judgment to the Court of Review 
claiming that the report gave B. more land 
than lie claimed, and that the line should fol 
low the direction of a fence between the pro
perties that hail existed for over thirty years. 
The Court of Review gave effect to this con
tention anil ordered the boundaries to In
duced according to it, in which judgment 
Kith parties acquiesced and another surveyor 

was appointed to execute it. lie reported that 
lie hail placed the boundaries as directed by 
the Court <d" Review, but that his measure
ments shewed that the line indicated was not 
tin* line of the old fence, and his report was 
rejected by the 8ti|ierior Court. The Court of 
Review, however, held that the report of tin- 
first surveyor having been homologated by the 
court, was linn I as to the location of the fence, 
and that the judgment had lieen properly exe
cuted. The Court of Queen's Bench reversed 
tin- judgment, set aside the last report anil 
orderi-d the surveyor to place the boundaries 
in ilia true line of the old fence. Held, re
versing the decision of the Court of Queen's 
Bench, that the judgment of the Court of 
Review in which the parties acquiesced was 
chose jugée between them, not only that the 
division line between the properties must be 
local ill on the line of the old fence, but also 
that such line was one starting at the point 
indicated in the plan and report of the first 
surveyor. The Court of Review wap right, 
therefore, in holding that the surveyor execut
ing the judgment could do nothing else than 
start his line at the said i»oint. Mercier v. 
Barrette, xxv., 1)4.

180. Appeal — Jurisdiction — Petitory ac
tion — Encroachment — Constructions under 
mistake of title—Good faith—Common error 
—Demolition of works—Right of accession—
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Indemnity—Ret judicata—Art». 4M. 4M, 4-4 
et «eg., 1047, M41 V. C.J—An action to re- 
vendicute n strip of land upon which an en 
croaclmieiit was admitted to have taken place 
by the erection of a building extending ls- 
yond the boundary line and for the demoli
tion and removal of the walls and the eviction 
of the defendant involves questions relating 
to a title to laud, independently of the con
troversy as to bare ownership, and is appeal- 
able to the Supreme Court of Canada under 
the provisions of the Supreme and Exchequer 
Courts Act—Where, as the result of a mutual 
error respecting the division line, a proprietor 
had in good faith and with the knowledge and 
consent of the owner of the adjoining lot, 
erected valuable buildings upon his own pro
perty and it afterwards api*eared that his 
walls encroached slightly upon his neighbour's 
land, he cannot lie compelled to demolish the 
walls wliiili extend beyond the true boundary 
or lie evicted from the strip of land they oc
cupy, but should be allowed to retain it u]iou 
payment of reasonable indemnity.—In an ac
tion for revendication under the circumstances 
above mentioned, the judgment previously 
rendered in an action en bornage between 
the same parties cannot be set up ns re* 
judicata against the defendant's claim to be 
allowed to retain the ground encroached up- 
•on by paying reasonable indemnity, as the 
objects and causes of the two actions were 
different. —■ An owner of land need not have 
the division line between his proiierty and 
contiguous lots of land established by regular 
bornage before commencing to build thereon 
when there is an existing line of separation 
which has been recognized as the boundary. 
Judgment appealed from (Q. R. tl Q. B. 
202), reversed. Delorme v. Cusson, xxviii., 
0U.

137. Art* of mener in possession—Waiver— 
Objection« to title.]—A purchaser who takes 
possession of the property and exercises own
ership by making repairs and improvements 
will lie held to have waived any objections to 
the title.—Objections to title cannot Is* raised 
where the purchaser has made a tender of a 
blank deed of mortgage for execution for the 
purpose of carrying out the purchase. Judg
ment appealed from, (20 N. S. Hep. 4241 
affirmed. W allace v. Hesslein, xxix., 171.

138. Lease — Transfer of hate — Alien
ation for rent — Emphyteusis — Hail « rente 
—Itail à longue* année*—Droit mobilier—Cu
mulative demand—Incompatible pleading*— 
Action pétitoire—Art*. .><>?, .172, Ldl.l V.
Arts. 176. 177 (hi. 1064, JOtiti O'. /*. Q.—/*<-*- 
sensory action—Iteinti grande — Dénonciation 
de nouvel œuvre.]—An instrument by which 
lands were leased for sixteen years at an an
nual rental, subject to renewal for a further 
term of twelve years, provided for the con
struction of certain buildings and Improve
ments by the lessee u|Kin the leased premises, 
and hypothecated these contemplated amelio
rations to secure payment of rent and per
formance of the obligations of the lessee. The 
leased premises wen* transferred by the lessee 
by deed of sale, and on disturbance an action, 
with both petitory and jiossessory conclusions, 
was brought by the transferee against an al
leged trespasser, who pleaded title and |wih- 
session in himself without taking objection to 
the cumulative form of the action by the 
transferee. Held, affirming the judgment 
appealed from, that under the circumstances 
the action should be treated as petitory 
only: that the contract under the Inatru-
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ment described was neither emphyteusis nor a 
bail o rente (lease in perpetuityt, but merely 
an ordinary contract of lease which did imm 
convey a title to the land nor real rights 
sufficient to confer upon the transferee th,- 
riglit of instituting a petitory action in bl
own name. Held, also, that the transfer l>\ 
the deed of sale of such leased premises would 
not support the petitory action, as the less,.. 
could not convey proprietary rights which 
did not himself possess. Price v. Lcltlu ml. 
xxx., 53V.

13V. Mining claim — Registered description 
—Error — Certificate of improvements - .1 ./_ 
verso action—R. S. H. C. c. 145, ». 48. | If 
the description of a mining claim as record,,| 
is so erroneous as to mislead parties localii . 
other claims in the vicinity, the error is n,,i 
cured by u certificate of work done by tin* 
first locator on land not included in such <h 
scription and covered by the subsequent 
claims. Colpen v. Callahan, xxx., 555.

The Supreme Court affirmed the judgment 
appealed from which had reversed the trial 
court judgment lit U. C. Hep. 6613).

140. Crown lands — Timber license*—Sul- *
by local agent — Location ticket — Susg> 
condition — Title to lands — Art. 1085 V. 
C.—Arts. 1269 et seq. and 1409 et set/. It. ■' 
V-l—During the term of a license to cut tim
ber on ungrunted lands of the Provint...... .
tjneliee, the local Crown Lands Agent made 
a sale of a part of the lands covered by the 
license, and issued location tickets or license* 
of occupation therefor under the provisions „t 
arts. 120V et seq. of the Revised Statutes ,,f 
Quebec, respecting the sale of Crown luiid- 
Subsequently the timber license was renewed, 
but, at the time the renewal license was i- 
sued, there bad not been any express ap
proval by the Commissioner of Crown l.-md- 
of the sales so made by the local agent a- 
provided by art. 120V R. S. Q. Held, affirm 
ing the judgment ap|iealed from, Taschereau 
and Ibtvies, .1.1., dissenting, that the approval 
required by art. 120V R. S. O. was not n mi- 
1 tensive condition, the fulfilment of which 
would have retroactive effect from the date 
when the sales by the local agent were made, 
and that, at the time of the issue of the re
newal license, the lands in question wer* still 
ungranted lands of the Crown for which the 
timber license had been validly issued Is 
Ida no V. Robitaille, XXXl., 582.

141. Indian land*—Treaties with Indian»— 
Surrender of Indian right*—Mines and mmrr 
als—Crown grant — Constitutional bur J.I 
Viet. c. 2d (/>.)]—The Indian treaty of IS." 
provided that certain reserves surrendered 
were to he administered by the Dominion of 
Canada for the benefit of the Indians. In 
1880, part of one of these reserves was sur
rendered to the Queen under the Indian Act 
of 1880 In trust for sale on such terms a* the 
Dominion might deem conducive to the benefit 
of the Indians and. from this surrendered 
portion of the reserve, the lands in ques
tion were granted by the Dominion to the 
plaintiff company, including the precious met 
als therein. Defendants asserted title under 
grant from the Ontario Government in ItSW 
At tho treaty of 1873 the commissioners re
presented to the Indians that they would be 
entitled to the benefit of any minerals that 
might be discovered on the reserves t 'ion *ur- 
rendered. The judgment appealed from
O. R. 301) affirmed the Chancellor's judgment
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(31 O. It. 38H), which held that, after the 
surrender in 1880 the title to the land and 
minerals could only he obtained from the Gov
ernment of Ontario ; that with the royal mines 
and minerals, the Indians had no concern ; 
that tliv Dominion could make no valid stipu
lation with them affecting the rights of On
tario and further, unable, that a province is 
not to lm held bound by alleged acts of ac
quiescence of officials not brought home to nor 
authorized by the provincial executive and 
manifested by order-in-council or other auth
entic testimony. This decision was affirmed 
by the Supreme Court of Canada. G wynne, 
.1., dissenting. Ontario Mining Co. v. 8c y bold,

Affirmed on appeal by the Privy Council. 
(11*01 A. C. 73).

142. Vendor and purchaser — Principal and 
agent — Sale of land — Authority to agent— 
Price of tale. I—M„ owner of an undivided 
three-quarter interest in land at Sail It Ste. 
Marie, telcgruphed to her solicitor at that 
place. ‘‘Sell if possible, writing particulars; 
will give you good commission." C. agreed to 
purchase it for $<100 and the solicitor tele
graphed M., '* Will you sell three-quarter in
terest sixty-seven acre parcel, Korah. for six 
hundred, half cash, balance year? Wire stat
ing commission." M. replied. “ Will accept 
offer suggested. Am writing particulars ; await 
my letter." The same day she wrote the so
licitor, " Telegram received. I will accept 
ftillO, $300 cash and $300 with interest at 
one year. This payment 1 may say must be 
u marked cheque at pur for #300, minus your 
commission $15, and balance #300 secured." 
The pro|s>rty was incumbered to the extent of 
over $300 and the solicitor deducted this 
amount from the purchase money and sent M. 
the balance which she refused to accept, lie 
also took a conveyance to himself from the 
former owner paying off the mortgage held by 
the latter. In an action against M. for spe
cific performance of the contract to sell ; Held, 
affirming the judgment of the Court of Appeal, 
that the only authority the solicitor had from 
M. was to sell her interest for $585 net and 
the attempted sale for a less sum was of no 
effect. Held, further that the conveyance to 
the solicitor by the former owner was for 
M's benefit alone. Clcrguv v. Murray, xxxii., 
4ÔM.

The Privy Connell refused leave for an 
apneal from this decision and, in doing so. 
referred apecially to the case of Prince v. 
day non, (8 App. Cas. 103).

143. lied» of public harbours — tirant of 
foretkon «S l ief. c. If (/'. F. /.)—B. V. 
I. Icf. /.s/,‘7. ». I OS. 1 fuller s. 108, It. X. 

A. Act 1807, the soil and lied of the fore
dune in the harlmtir of Summerside. P. E. 1., 
Hongs to the Crown, as representing the 
Dominion of Canada, ns it is comprised in 
and forms part of a public harbour and. 
therefore, a grant of foreshore lands between 
high und low water mark therein made by the 
Province of Prince Edward Island is void 
and inoperative. Ilolman v. (Jreen, vi„ 707.

I (Note.—Followed in He Provincial Fisher-
I "* CM Can. 8. C. It. 444. » )

141. Halifax Harbour—Unauthorized grant 
I —Action of tort by E. against
I for having pulled up piles in the harlumr 
I of Halifax below low water mark, driven in 
I to be used as supports to an extension of 
I h.'s wharf, built on land obtained by a 
I Crown grant to E. In August, 1801. W.

pleaded that “ he was possessed of a wharf 
and premises in said hurls,ur, in virtue of 
which possession he und his predecessors in 
title had enjoyed for twenty years und up
wards liefore the action, and had now. the 
right of having free and uninterrupted access 
from and to Halifax llurbonr, to and from 
said wharf with steamers, &c., and liecause 
piles, placi-d by plaintiffs in said waters, in
terfered with his rights, he removed the 
same.” There was evidence that the erections 
E. was making for the extension of his 
wharf obstructed access by vessels to W.'s 
wharf. A verdict against W. was upheld by 
the full court. Held, reversing the judgment 
appealed from (4 It. & G. 270), that, as the 
Crown could not, without legislative sanction, 
grant to E. the right to place in said har
bour below low water mark any obstruction 
or impediment so as to prevent the free and 
full enjoyment of the right of navigation, and 
as W. had shewn special injury, he was justi- 
tied in removing the piles, which was the tres
pass complained of. U ood v. Fsson, ix., 230.

145. Raihruy belt — Hescrvc in Itritish 
Columbia—Provincial grant—47 Vic/, c. IJi, s. 
2 ( It. C. ) J— |ty s. 11 of the order-in-council 
admitting the Province of Hritish Columbia 
into confederation, British Columbia agreed 
to convey to the Dominion Government, in 
trust, to In- appropriated in such manner as 
the Dominion Government might deem ad
visable in furtherance of the construction of 
the Canadian Pucilic Railway, an extent of 
public lands along the line of railway. 
After certain negotiations between the Gov
ernments of Canada and Itritish Columbia, 
and in order to settle all disputes, an agree
ment was entered into, and on ltlth Decem- 
Is-r, 1883, the legislature of Hritish Colum
bia passed the statute 47 Viet. c. 11, by 
which : " From and after the passing of this
Act there shall be, and there is hereby, 
granted to the Dominion Government for 
the purpose of constructing and to aid 
in the construction of the portion of the 
Canadian Pacitic Railway on the main land 
of Hritish Columbia, in trust, to be appro
priated as the Dominion Government may 
deem advisable, the public lands along the 
line of railway before mentioned, wherever 
it may be finally located, to a width of 
twenty miles on each side of the said line, as 
provided in the order-in-council, s. 11, ad
mitting the Province of Itritish Columbia 
into confederation." On 20th November. 
1883, by public notice the Government of 
Itritish Columbia reserved a Hit of land 
of 20 miles in width along a line by way of 
How River Pass. In November. 1884, F„ to 
comply with the provincial statutes, tiled a 
survey of land within said Im»U which was 
finally accepted on 13th January, 1885, and 
letters patent under the great seal of the 
province issued to F. The Attorney-General 
of Canada by information of intrusion 
sought to recover possession of the land, 
and the Exchequer Court dismissed the in
formation with costs. He14, reversing the 
judgment of the Exchequer Court. Henry, J„ 
dissenting, that at the date of the grant the 
Province of Hritish Columbia had ceased to 
have any interest in the land covered by said 
grant, and that the title to the same was in 
the Crown for the use and benefit of Canada. 
The Queen v. Fanrell, xiv., 31)2.

Sec No. 147, infra.
14U. Tenant for life—Conveyance to rail- 

tcay company by—Railway Acts—C. S. C.
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66, ». //. *.-». l ie/, r. /7. ». 1 (O.)]—
By C, S. C. c. 00. a. 11 (Railway Act), 
all corporations and persons whatever, ten
ants in tail or for life, grevé» de substitution. 
guardians. &<•.. not only for and on liehalf of 
themselves, their heirs and successors, hut 
also for and on helm If of those whom they 
represent . . . seized, |M»ssessed of or in
terested in any lands, may contract for, sell 
and convey unto the company (railway com
pany». all or any part thereof; and any 
contract, &<•.. so made shall be valid and 
effectual in law. Held, a Hi lining the decision 
appealed from (IV Ont. App. It. 205), that a 
tenant for life is authorized by this Act to 
convey to a railway company in fee. but the 
company must pay to the remainderman or 
into court the proportion of the purchase 
money representing the remainderman's in
terest. Midland Ry. of Canada v. Young, 
xxii., 1U0.

147. Railway belt in British Columbia— 
L'nsurvcycd land» — Pre-emption — Federal 
and provincial right*.\—-On 10th Septendier. 
18N3. I), el al. obtained a certificate of pre
emption under the British Columbia Land 
Act. 187.1, and Land Amendment Act. 187V. 
of 040 acres of unsurveyed lands within the 
20 mile belt south of the Canadian Paci
fic Railway, reserved 29th November. 18X1, 
under agreement between the (governments 
of the Dominion and of the Province of Brb 
tish Columbia, and which was ratified by 47 
Viet. c. 14 (B.C. »• On 2Vth August. 1885. 
this certificate was cancelled, and on the same 
day a like certificate was issued to respond
ents. and on the 31st July, 188V. letters 
patent under the great seal of British Colum
bia were issued to respondents. By the agree
ment ratified by 47 Viet. c. 0 (I). ». it was 
also agreed that three and a half million ad
ditional acres in Peace River District should 
be conveyed to the Dominion (iovermneiit 
in satisfaction of the right of the Dominion 
under the terms of union to have made good 
to it, from public lands contiguous to the 
railway licit, the quantity of land that might 
at the date of the conveyance be held under 
pre-emption right or by Crown grant. On 
an information by the Attorney-General for 
Canada to recover possession of the (MO 
acres: Held, a Hi ruling the Exchequer Court 
(3 Ex. C. R. 2V31 that the land in question 
was exempt, from the statutory conveyance 
to the Dominion Government, and that upon 
the premption right granted to D. ct al. being 
subsequently abandoned or cancelled, the land 
became the property of the Crown in right 
of the province, and not in right of the Dom
inion. The Queen v. Dcmer», xxii., 482.

See No. 145, ante.
148. Riparian proprietors—Right of fishing 

—Fishery licenses—.11 Viet. e. 60 ( />. )
Sec Fisheries, 2.

14V. Matter in controversy—Church rates 
—IIypothec—Future rights.

See Appeal, 21.

1.10. Church lands — Interest of vestry — 
Rector and wardens—Rectory lands—2!) <(• SO 
Viet. c. 16—Right of appeal.

Sec Appeal, 311—Ciiurcii Lands.

1.11. Exchange — Time of essence of con
tract—Notice—Rescission.

Sco Specific Performance, 4.

152. Surrey—Agreement as to boundary- 
signed plan — Statute of Frauds — Court of 
Equ it y—Discretionary jurisdiction.

See Boundary. 2.

153. Misrepresentations — Vendor and pur 
chaser—Rescission of deed—Recovery of prie,.

Sec Sale, 75.

154. Constitutional law — Province of Can 
ado — Treaties with Indians — Surrender of 
Indian lands—Charge upon lands—It. V. 1 
Art. *. loll Annuity to Indians — Revenu- 
from lands — Increase of annuity.

Sec Constitutional Law, 4.

155. Constitutional law — Navigable wain* 
—Title to alveus — Crown — Dedication of 
public lands — Presumption of dedication 
User — Obstruction to navigation — Pul,I,, 
nuisance—Italancc of convenience.

Sec Constitutional Law, 81.

150. Canadian waters — Property in lads 
Public harbours — Erections in navigable 
waters — Interference with navigation 
Right of fishing—Power to grant—Rigan,in 
proprietors—Great lakes and navigable rinr* 
— Operation of Magna Chart a — Provincial 
legislation.

Sec Fisheries, 5.

157. Appeal — Jurisdiction — Math, III 
controversy — Interest of second mortgagn 
Surplus on sale of mortgaged lands—60 it 61 
Viet, c. 34. #• I ( D. !—Construction of statut' 
—Practice.

See Appeal, 84.

158. Mortgage — Sale of mortgaged Ian,I* 
for taxes—Purchase by mortgage—Action to 
foreclose—Pleading.

Sec Mohtoaoe, 35.

15V. Appeals to Supreme Court of Canada 
from Ontario — Jurisdiction — Injunction — 
Ditches and watercourses—Title to laud—O') 
it- 61 l ie/, c. d.'i, s. 1 (aJ (D.)

See Appeal, 85.

100. Cancellation of lease — Amount in dis
pute — Appellate jurisdiction.

Sec Appeal, 02.

101. Crown lands — 'Timber Itcensi•* -Sak» 
by local agent»—Location tickets—Su 
conditions.

Sec Crown, 1)5.

102. Solicitor and client—Negligence or him- 
conduct—Preach of duty—Advising arrordisf | 
to established jurisprudence—Tcrriioru -■ llr"l | 
Property Act—Unregistered transfer* l'haoi- 
ing lands—Levy under execution—Indcmnitf J 
to sheriff—Tort.

Sec Sheriff, 13.

TOLLS.

1. Toll bridge — .18 Viet. c. 07
Ferry — Interference—Damages.] R>', I
Viet. c. V7 (Que.), plaintiffs were authoriH I 
to build and maintain a toll bridge. nnd if I 
it should by accident or otherwise be I 
stroyed, become unsafe or impassable, Plain‘ I

A
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tiffs were bound to rebuild within fifteen 
months next following its giving way, under 
penalty of forfeiture of the advantages grant
ed by this Act: and during any time that the 
bridge should he unsafe or impassable they 
were hound to maintain a ferry across the 
liver, for which they might recover the tolls. 
The bridge was accidentally carried away by 
ice. but rebuilt ami o|tened for traffic within 
15 months. During the re-construction, al
though plaintiffs maintained a ferry across I 
the river, the defendant built a temporary j 
bridge within the limits of iilaint ill's* franchise 
ami allowed it to be used liy parties crossing | 
tin- river. In an action by plaintiffs, claiming j 
sI.ikhi damages, and praying that defendant j 
In* condemned to demolish the tcni|Hirary 
bridge. IIrhl, reversing the Court of (jueeii's ! 
Bench. Ritchie, t*..|„ and Patterson, .!.. dis- j 
seating, that the exclusive statutory privilege 
extended to the ferry, and while maintained 
by the plaintiffs the defendant had no right to 
build the temporary bridge, but as the bridge 
had since been demolished the court would j 
merely award nominal damages and costs. 
(Jalarmau v. <luilbault, xvl., Bill.

2. Franchi*• — Toll-bridge—Free bridge— ! 
Interference—Injunction—}J «I- .}•> I iet. e. Hit I 

44 & 40 Viet. I Que. ) c. HO. s. :t. i 
granting res|>ondent a privilege to construct a 
toll-bridge across the Chaudière River, in the 
l'arish of St. George, enacted that “ So soon 
ns the bridge shall lie open to the public as 
aforesaid, during ."10 years no person shall j 
erect, or cause to Ik* erected, any bridge or i 
bridges, or works, or use or cause to be used 
any means of passage for the conveyance of 
any iiersons. vehicles, or cattle, for lucre or 
gain across the said river, within the distance ! 
of one league above and one league Mow the i 
bridge, which shall be measured along the i 
hanks of the river and following its windings; 1 
and any person or persons who shall build or 
cause to lie built a toll-bridge or toll-bridges, 
nr who shall use or cause to be used for lucre ■ 
or gain, any other means of passage across the 
said river, for the conveyance of persons, 
vehicles, or cattle, within such limits, shall 
pay to the said David Roy three times the 
amount of the tolls imposed by the present 1 
Ai t for the persons, cattle or vehicles which I 
shall thus pass over such bridge or bridges; 
and if any iierson or persons shall at any time, 
for lucre or gain, convey across the river any 
person or persons, cattle, or vehicles, within 
the above mentioned limits, such offender shall 
incur a iienalty not exceeding $10 for each 
Iierson. animal or vehicle which shall have 
passed the said river; provided always that 
nothing contained in the present Act shall 
In* of a nature to prevent any iiersons. 
cattle, vehicles, or loads from crossing such 
river within the said limits by a ford, or in 
n canoe or other vessel, without charge.”— 
After the bridge had been used for several 
years, the apiiellant municipality passed a by
law in erect a free bridge across the Chaudière 
Itiver in Hose proximity to the toll-bridge in 
existent*. The res|Mindent prayed injunction 
to restrain the municipality from the erection 
<*f the bridge. Held, affirming the Court of 
Queen's Reach, that the erection of the free 
bridge would be an infringement of the re
spondent's franchise of a toll-bridge, and an 
•■junction should lie granted. Municipality 
of An In rt-G all ion v. Hoy, xxi., 4511.

5- Hoad Com panic* Act—H. S. O. (IR87)
C. loll—53 Viet. c. \i (Out.)—Special charter 

N. C. D.—40

—-Collection of toll*—Maintenance of road—■ 
Injunction.J — The provisions of the general 
Road_ Companies Act of Ontario. K 8. O.
11887 f c. 1511. as amended by 50 Viet. c. 42, 
relating to tolls and repair of roads, apply to 
a company incorporated by special Acts, and, 
on th«- report of an engineer as provided by 
the General Act that the road i f such company 
is out of repair, it may Is* restrained from 
collecting toll* until such repairs have been 
made.—Judgment appealed from reversed; or
der on motion for interim injunction t ID Out. 
App. R. 254 i overruled, and order for interim 
injunction <21 (). It. tio7) approval. Attorney- 
tient rai v. I a a gitan Hoad Co., xxi., OUI.

4. Company—Forfeiture of charter—Fut op- 
pel—Compliance with ntatute — Action—He* 
judicata.]—In an action against a river im
provement company for re-payment of tolls al
leged to have been unlawfully collected, it was 
alleged that the dams, slides. &«*., for which 
tolls were claimed were not placed on the pro
perties mentioned in the letters patent for the 
company ; that the company did not comply 
with the statutory requirements that the works 
should be completed within two years from the 
date of incorporation, whereby the corporate 
powers were forfeited; that false returns were 
made to the Commissioner of Crown Lands, 
upon which the schedule of tolls was fixed; 
that the company by its works ami improve
ments obstructed navigable waters, contrary 
to the provisions of the Timber glide Com
panies Act. and could not exact tolls in re- 
epect of such works. By a consent judgment 
in a former action between the same parties, 
it had been agreed that a valuator should In* 
appointed by the Commissioner of Crown 
Lands whose report was to Ik* accepted in 
place of that provided for by the Timber Slide 
Companies Act, and to Ik* acted upon by the 
commissioner in fixing the schedule of tolls. 
Held, affirming the judgment of the Court of 
Appeal for Ontario, that the above grounds of 
iui|K*uchmeut were covered by the consent 
judgment, and were re* judicata. Held, fur
ther, that plaintiffs having treated the company 
as a corporation, using the works and paying 
the tolls fixed by the commissioner, and having 
tn tin* present action sued the company as a 
corporation, were precluded from impugning 
its legal existence by claiming that its corpo
rate j towers were forfeited. — By R. 8. O. 
(188< | c. Hill, s. 54. it was provided that if 
a company such ns this did not complete its 
works within two years from the date of in
corporation it should forfeit all its “corporate 
and other power*” unless further time is 
granted by the county or counties, district or 
districts, in or adjoining which the work is 
situate, or by the Commissioner of Public 
Works.—Semble, The non-completion of the 
works within two years would not ip*o facto, 
forfeit tin* charter but only afford grounds for 
proceedings by the Attorney-General to have 
a forfeiture declared.—Another ground of ob
jection to the imjHiKition of tolls was that the 
commissioner, in acting on the report of the 
valuator appointed under the consent judg
ment, erroneously based the schedule of tolls 
U|M>n the report as to px]H*nditure instead of 
as to actual value, ami the statement of claim 
asked that the schedule Ik* set aside and a new 
scale «if tolls fixed. Held, that under the sta
tute the schedule could only be altered or 
varied by the commissioner, and the court 
could not interfere, <‘*|M*cinlly as no applica
tion for relief had been made to the commis- 
sioner. Hardy Lumber Co. v. Pickerel Hiver 
Improvement Co., xxix., 211.
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5. Constitutional law — Administration of | 
Yukon — Franchise over Dominion lands — i 
Tolls.] — The Executive Government of the 
Yukon Territory mu y lawfully authorize the 
construction of a toll tramway or waggon 
road over Dominion lands in the territory, and 
private persons using such road cannot refuse 
to pay the tolls exacted under such authority. 
O'Brien v. Allen, xxx., Û40.

0. License — Construction ■— Disturbance 
—Long user—Establishment of limits. | The 
Crown granted a license to the Town of Belle
ville (in 18581, to ferry “between the Town 
of Belleville and Ameliasburg.” Held, a suf
ficient grant of a right of ferriage to and from 
the two places named.—Under this license the 
Town of Belleville leased to the plaintiff 
granting the franchise " to ferry to and from 
the Town of Belleville to Ameliiisburg," a 
township having a water frontage of about ten 
or twelve miles, directly opposite to Belleville, 
such lease providing for only one landing place 
on each side, and a ferry was established with
in the limits of Belleville on the one side, to 
a point across the Bay of Quinté, in Amelins- 
burg, within an extension of the east and west 
limits of Belleville. The defendants estab
lished another ferry across another part of 
the Bay of Quinté, between Ameliiisburg and 
a place in the Township of Sidney, which 
adjoins Belleville, the termini being on the 
one side two miles from the western limits of 
Belleville, and on the Ameliiisburg shore about 
two miles west from the landing place of the 
plaintiff's ferry. Held, reversing the judgment 
appealed from (7 Ont. App. B. .'141), that the 
establishment and use of the plaintiff’s ferry 
within the limits aforesaid for many years had 
fixed the termini of the ferry, and that the 
defendants' ferry was no infringement of the : 
plaintiff's' right. Anderson v. Jcllctt, ix., 1.

7. Ferry license — Interference — Tortious 
breach of contract — It ridges within ferry 
limits—If. .S'. C. c. 07]—On appeal the Su
preme Court affirmed the judgment of the Ex
chequer Court of Canada (6 Ex. C. B. 414). 
which held that the granting of leases ami 
other privileges by the Crown of land for the 
purpose of building and utilizing railway 
bridges and the extension of railway tracks 
to connect with railways across the Ottawa 
Biver, did not constitute a breach of the con
tract on the part of the Crown arising out of 
the grant of a ferry license, including within 
its ninits the localities in question, between 
the City of Ottawa and the City of Hull, and 
that the construction of the bridges with ap
proaches and track extensions did not consti
tute an interference with the ferry rights of 
the suppliant which would entitle him to re- 1 
cover damages against the Crown, liriyham ! 
v. The Queen, xxx., (120.

8. Road company—Lease of tolls—Obstruc
tion of highway.]—A toll-house extended to j 
the edge of a highway, and in front of it was 
a short board walk. The gate was attached I 
to a post on the opposite side of the road, and 1 
was fastened at night by a chain, which was ! 
usually carried across the board walk and i 
held by a large stone against the house. The ' 
board walk was generally used by foot pas- ' 
sengers, and C. walking on it at night tripped 
over the chain and fell, sustaining injuries.— | 
The toll collector was made a defendant hut j 
did not enter a defence. It was shewn that j 
he had made an agreement with the company ' 
to pay a fixed sum for the privilege of collect- ;

ing tolls for the year, and was not to account 
for the receipts. The company claimed that 
he was lessee of the tolls, and that they were 
not responsible for his acts. The jury found, 
however, that in using the chain to fasten the 
gate as he did, he was only following the prac
tice that had existed for some years previous
ly, and doing us he hud been directed by the 
company. The statute under which the com
pany was incorporated contains no express 
authority for leasing the tolls, but uses the 
term " renter ” in one section, and in another 
speaks of a “ lease or contract” for collecting 
the tolls.—The company claimed, also, that 
('. had no right to use the hoard walk in walk 
ing along the highway, and that the fact of 
her being there was contributory negligence 
on her part which relieved them from liability 
for the accident. Held, affirming the judg
ment appealed from (l!S Ont. App. B. 28t»y, 
Irwynne, J., dissenting, that L\ had a right 
to use the hoard walk as part of the public 
highway, and was, moreover, invited by tin- 
company to use it, and there was, therefore, 
no contributory negligence; that whether tie- 
toll collector was servant of the company m- 
lessee of the tolls, the company, under tie 
finding of the jury, was liable for his act-. 
Kingston it Hath Ituud Co. v. Campbell. \\

See Xkuuuenck, 180.

II. Constitutional law — Municipal coip-nu
tion—Fowcrs of Legislature—License— 1/.....
poly — Highways und ferries — A avigabb 
streams—By-laws and resolutions—Intermuin- 
cipal ferry—Tolls — Disturbance of I ictus. 
Korth-Wcst Territories .let, R. .S'. ('. <•. 
ss. I.t and H—U. A. A. Act (/W7| c.
8. HI, Hi—Rev. Urd. A. \V. Ter. (ISSU) ■ '
- Ord. A . il . T. So. 7 of mi HI, s. .}-( 
panics, club associations and partnership>
The authority given to the legislative A-- 
bly of the North-West Territories, by II S. 
(’. c. 50, and ordera-in-council thereunder, m 
legislate as to "municipal institutions'' md 
" matters of a local and private nature ” i and 
perhaps as to license for revenue I. within the 
Territories, includes the right to legislate as 
to ferries.—The Town of Edmonton. In its 
charter, and by " The Ferries Ordinal! •• "' 
(Bev. Ord. X. W. T. |1S88| c. 281. can 
grant the exclusive right to maintain a ferry 
across a navigable river which is not within 
the territorial limits of the municipality ; ami 
as under the charter the powers vested in ii 
I.ieutenant-Governor-in-Council by the !•'< rri.-« 
Ordinance arc transferred to the municip.iliiy. 
such right may he conferred by license ami n 
by-law is not necessary.—A “club” or part
nership styled " The Edmonton Ferry t '"in 
pany ’’ was formed for the purpose of build 
ing, establishing and o|ieratiiig a ferry within 
the limits assigned in the license by the muni
cipality granting exclusive rights to ferry 
across the river in question, the condition' I"- 
ing that any |>erson could liecome a member "f 
the club by signing a list of membership and 
taking at least one share of $5 therein, wlu-li 
share entitled the holder to 100 ticket' that 
were to be received in payment of feri **r- 
vice according to a prescribed tariff, and when 
extended could lie renewed by further sub
scriptions for shares ad infinitum. Th club 
supplied their ferrymen with a list of nvnil«r- 
ship, and established and operated their ferry, 
without any license, within a short d 'tnii " 
of one of the licensed ferries, thereby, a- 'V:l< 
claimed, disturbing the licensee in lus ex
clusive rights.—Held, that the establi-hinent ,



1445 TORT. lllti
of tin» club ferry and the un» thereof by mem- 
ls»rs uml other» under their club regulations 
was mi infringenn'iit of the rights umler the 
liceiise, and that the licensee could recover 
damages by reason of such infringement. 
Dinner v. IIumheratone, xxvi., 252.

10. Toll-bridge 8 Vic/, c. 90 (Can.)—In
demnity - Liability nf Trorinee of Canada— 
Denied ml proeeaa. | A toll bridge with its ne
cessary buildings and approaches was built 
and ninintnined by V , at ('humbly, in the 
Province of Quebec, in 1845, under a fran
chise granted to him by an Act (8 Viet. c. 
00) of the late Province ot Canada, in 1845, 
on the condition therein expressed that on the 
expiration of the term of lift y years the works 
should ve»t in the Crown as a free bridge for 
public un» and that V.. or his representatives, 
should llieii be compensated therefor by the 
Crown, provision lieing also made for ascer
taining the value of the works by arbitration 
and award. //•/>/, alhrming the judgment ap
pealed from Hi Kx. C. It 1U3). that the claim 
of the applicants for the value of the works 
at the time they vested in the Crown on the 
expiration of the lift y years' franchise was 
a liability of the late Province of Canada 
coming within the operation of s 111 of the 
It. N. A. Act, lStiT, and thereby imposed on the 
Uom in ion ; and that there was no lien or right 
of retention charged upon the property, and 
that the fact that the liability was not pre
sently payable at the date of the passing of 
the It. X. A. Act, 1SU7, was immaterial. The 
Altai uey-Ueneral of Canada v. The Attorney- 
Central of Ontario I|IN'.»7| A. C. l'.Kt; »J5 
Can. S. C. It. 434 ) followed. The tjaeen v. 
) ale, xxx., 24.

I The Privy Council refused leave to appeal 
(34 Can. Guz. 272).]

TORT.

1. .Agreement — Continuon* poaacauion of 
railway — Hrcaeli in </*»' rtiun of auppoaed 
nghtn- Joint miafeaaor Judgment Itedue- 
timi of damagea - - 1‘ltndiny — 37 Vic/, c. Ill 
t//.) — I’ctition of riuht-\- -Ity agreement be
tween the W. & A. lty. Co. and the Govern- 
ment, the Windsor Itrnneh Itailway, with run- 
hing powers over the Intercolonial Itailway, 
was leased to the suppliants for 21 years from 
1st .laHilary, 1872. They went into possession 
and operated it thereunder up to the 1st Au
gust, 1877, on which date the Superintendent 
"f Government railways, as authorized by the 
Government under an Act. 37 Viet. c. Ill ( 1>. ), 
ejected suppliants and prevented them using 
sail I Windsor Itrnneh or passing over the 
trunk line. Four or live weeks afterwards 
tli.- Government gave over possession of said 
Windsor Branch to the W. C. lty. Co., which 
took and retained possession thereof. — In a 
«lit (see It. K. I>. 383 : 2 Bus*. & Geld. 2801, 
l<> the W. & A. lty. Co. against the W. (!. 
K.v. Co. for recovery of possession, the.ludi
on 1 Committee of the Privy Council held (7 

Ca». 1781, that 37 Viet. c. 10 did not ex
tinguish the right and interest which the W. 
4 A. lty. Co. had in the Windsor Branch un
der the agreement.—On |>etition of right tiled 
l'.v suppliants, claiming damages by the breach 
"f tin» said agreement, the Exchequer Court of 
Canada ( G Wynne, .1.), held tliat the taking 
°f lin- road by an officer of the Crown under 
the assumed authority of an Act of Parliament

was a tortious act for which petition of right 
did not lie. On appeal to the Supreme Court, 
IhId, Strong and Uwynne, ,1.1 . dissenting! 
that the Crown by the answer of tin- Attor
ney-General did not set up any tortious act 
for which the Crown claimed not to be liable, 
but alleged that it had a right to put an end 
to the contract and did so. and that the action 
of the Crown and its officers being lawful and 
not tortious, they were justified. But. as the 
agreement was still a continuous, valid and 
binding agreement to which they had no right 
to put an end, this defence failed. Therefore 
the Crown, by its officers, having acted on a 
misconception of or misinformation u : to the 
lights of the Crown, and wrongfully, because 
contrary to the express and implied stipula
tions ot their agreement, but not tortiously in 
law. evicted the suppliants, and so. though un- 
conscious of the wrong, by such breach bi
corne possesN-d of the suppliant's property, the 
petition of right would lie for the restitution 
ol such property and for damages.- Prior to 
the tiling of the iiet it ion of right, the suppliants 
sued the W. C. lty. Co. for the recovery of the 
possession of the Windsor Branch, and also bv 
way of damages for moneys received by the W. 
t'. By. Co. for freight or passengers m said 
railway since their possession, and obtained 
judgment but were not paid. This judgment 
was not pleaded by the Crown, but was proved 
on the hearing by the record in the Supreme 
Court of Canada, to which an appeal had 
ls»en taken, and which laid affirmed the juilg-
.... it of the Supreme Court of Nova Scotia.
Held, per Kitchic, C.J., and Taschereau, .1 . 
that the suppliants could not recover against 
the Crown, as damages for breach of contract, 
what they claimed and had judgment lor as 
damages for a tort committed by the W. C. 
By. Co., and in this case there was no neces
sity to plead the judgment.— Ter Fournier and 
Henry, .1.1., that the suppliants were entitled 
*<» damages for till* time they were, by the ac
tion of the Government, deprived of possession 
and use of the road to the date of the tiling 
of their petition of right. Windaur anil An- 
napolia lty. Co. v. The tiueen, x., 335.

1 hi appeal to the Privy Council the judg
ment was reversed in n> far as it adjudged 
that the suppliants were entitled to damages 
for loss of profits from the time they were 
deprived of the use and possession of the 
Windsor Branch by the action of the Govern
ment, up to tin- filing of ilie petition of right 
(55 I.. .1. P. ( '. 411, otherwise the decision 
was aIhrmed.

-• Itailwaya — Subway — J/; Viet. e. .1.7 
(Ont.)—AO \'ict. e. 2j (/>.) —Trineipal ami 
agent Injury to property - Miafeaaance ~ 
.ihmieipal inatitution. | The Act, 4ti Viet. c. 
45 (Ont. I, authorized the City of Toronto ami 
the Village of Parkdale. jointly or separately, 
and the railway companies whose lines ran 
into Toronto, to agree as to the construction 
of subways; provision was made for "the issue 
of délient lires for the cost of the work, without 
submitting the by-law to the ratepayers ; also 
for compensation to owners of property in
juriously affected by such work, on arbitration 
under the Municipal Act, if not mutually 
agreed upon. The Village of Parkdale and 
the companies agreed to construct a suliwav 
at their joint expense, under the direction of 

! the municipality and its engineer and. on their 
| application, an order-in council was passed.
, under 4G Viet. c. 24 (!>.). authorizing the 
i work to lie done in m-cordance with *m-h 

agreement. The mnitii jpullty contracted
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with (•. for tin* work nml n by-lnw to mise 
the Village of l’nrkdnle's share of the 
cost was submit ted and approved by the rate
payers. In nil action by mi owner of pro
perty injuriously affected the plaintiff recover
ed ami the judgment (7 <>. It. 2711» was af
firmed by the I»ivisional Court (SO. It. ôliI. 
hut reversed by the Court of Ap|s*al for On 
tario <12 Out. App. It. 3St3l. On appeal to 
the Supreme Court. Ilchl. reversing the judg
ment. appealed from (Taschereau. .1.. dissent- 
iugi. that tin- work was not done by tin* muni
cipality under the special Act. nor merely as 
agent of the railway companies, and it was 
therefore liable as a wrongdoer. Her tiwynne. 
.1. That tin* work should be considered as 
having been done under the special Act, and 
that plaintiff was entitled to compensation 
thereunder. — Her Taschereau, .1., dissenting, 
that the work was done by the municipality 
as the agent of the railway companies and it 
was therefore not liable. Went v. Village of 
J’arkdale, xii.. 250.

I Affirmed by the Privy Council, 12 App.

3. I n in i'll hg rieioilH dug — Oirnersli ip— 
Seieiiler—Evidence fur jury. | W. brought 
action for injuries to her «laughter by a dog 
owned or harboured by V. Defence that V. 
did not own the dog. and had no knowledge 
that he was vicious. The dog was formerly 
owned by a man in V s employ, who lived and 
kept the dog at V.'s house, and went away 
leaving the dog behind with V.'s son. to be 
kept, until sent for. and afterward»* the dog 
lived at the house, going every tln.v to V.’s 
place of business with him or his son. who as
sisted in the business. The savage disposition 
of the dog on two occasions was sworn to. \ . 
being present at one and his son at the other. 
V. swore that he knew nothing about the dog 
being left bv the owner with Itis son until lie 
heard it at the trial. The trial judge ordered 
a nonsuit, which was set aside by the full 
court, and a new trial ordered. Held, affirm 
ing the Supreme Court (N. It. I (2H N. It. 
Hep. 472). that there was ample evidence 
for the jury that V. harboured tin* dog with 
knowledge of its vicious pro|M*iisities, and the 
nonsuit was rightly set aside. I aughun v. 
Wood, xviii.. 703.

I. .1 rresl under bll-lmr — Transient mer- 
eh an li mid traders—2H et I» Viet. e. 57. **. HI. 
21 ( Que. t — Commercial traveller — Si lling 
without livenhi- — Action for illegal arrest 
Evidence —- .1 inendini ill of ideadiugs. | — Oil 
12th October, istiti. under 20 & 30 Viet. e. 5i. 
s. 20, the corporation of the City of^Quebec 
passed the following by-law:—" 1. That no 
person shall hereafter follow the occupation 
of a transient merchant or trailer, or agent, 
clerk, or employee of a transient merchant or 
trailer, in the City of Quebec, or shall sell in 
the said city by samples, without having pre
viously taken out from the clerk of the said 
city a license for which there shall lie paid to 
the treasurer of the said city the sum of $*50: 
tlm said lii-ense shall not be valid for any 
longer period, than one year from the date 
thereof.” "2. That any person contravening 
the present by-law shall, on conviction before 
the Recorder's Court, pay a fine not exceeding 
.1*200. and in default of Immediate payment of 
the said fine and of the costs, shall be im
prisoned and detained in the common gaol of 
the l)i rict of Quebec, for a period not ex 
«-ceding two months, unless the said fine and 
«os!#, together with those of imprisonment, be

sooner paid.” — The plaintiff, n commercial 
traveller for a firm in Montreal, was in a 
store in Quebec, writing down an order for 
his firm, and had a small screw in his hand 
as a sample when In* was arrested by a police
man. and brought to the station, lie suhse- 
queiitly paid the license, anil brought an ai
lloli against the city for illegal arrest and im
prisonment. 4 hi- plea justified the arrest up
on the ground of open breach of by-laws and 
municipal regulations in force, by selling by 
sample, and without having first obtained a 
license. Held, affirming the judgment appeal 
•'ll from (11 Q. 1,. R. 24th. Ilenry. .1., dissent 
ing. that plaintiff's acts were of such a nature 
that then* was probable cause under the sta 
lute and by-law for the arrest, which, there
fore. was not a tort by the corporation. -Her 
Strong and Fournier. .1.1. The evidence fell 
short of establishing tin* plea that plaintiff was 
actually engaged in selling, there being no 
proof of any actual sale, but did shew that lie 
was openly pursuing the occupation of a trim 
sient merchant or trader, without license, and 
the court would permit of an amendment <>i 
the pleadings, which would adapt the allege 
lions of the parties to the case as disclosed 
by the evidence. Hiehé v. City of Qui'lnc, 
1 ass. Hig. (2 cil.j 4t»7 ; < a>s. S. ('. Vrac, (2 
eil. l Si.

5. Clin vying lands under en eut ion — In >n 
on rey it initiait hy solicitor — Territories Heal 
Hroperty .I«*/.J — Neither a solicitor nor i
sheriff is a tort feasor as against a transfei...
whose transfer is unregistered, hy registering 
in the discharge of their respective duties, an 
execution oi a judgment against lands of , 
judgment debtor, luylor v. Hobertson, xxxi . 
«15.

li. Action against the Crown—Fraud or uns• 
conduct by public serrants.

Sec Contract, DU.

7. Délit — Moral wrong — Assessment -/ 
damages -Consolation for berea rement- I In
direction A fir trial—Art. J0Ô6 V. C.

Sec 1>a.\i au cm, 2.

S. Access to navigable stream—Obstructnm 
—Expropriaiion for railway—Damages.

See Kxi'Roi-iuation ok Laniih, 21.

St. Joint tort feasors — Obstructing nu1 "/u- 
tion—Evidence.—Assessment of damages.

Sec ItAMAHEM, 111.

lit. Lawful use of land—Damage to adjoin
ing pro pert y—Hight of action.

Sec XoxmvIT, 1.

11. Commencement of prescription of action 
-—Continuing damages—Liability of cmgloint 
for act of i infractor.

Sec Mamteii and Servant, 3.

12. Hodily injuries—Hrrscription—Hceiin- 
tion in judgment — Future damages — Art». 
2ISH, 2262, 2261 V. V.

Sec Action, 47.

13. Ferry license—Interference — Tortiom ^ 
breach of contract — Bridges within f(>rl 
limits—H. S. C. r. 07.

See Ferrieh. 2.
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14. (’outnu l—Shipping receipt—Carrier*— | 

Liu bilily '.ailed by special condition»—\egli- ; 
grace — Connection linen of transportation—
W rongful convention—Sale of goods for non
payment of freight — Principal and ayent—
I urging terms of contract.

See CARRIERS, 2.

15. Negligence — /hiring timber — Servi- i 
lude — Watercourses — Floatable streams —■ 
Riparian right — Statutory obligations of 
lumbermen lining streams in Quebec—Sadden
frenin In — I it major—Joint liability.

Si i ItlVKHN AMI Sl'KKAMN, 7.

TRADE AND COMMERCE.

1. I.eginlatire jutinliction It entrain! of 
trade- Prohibitory elaunen of Lieenne let— 
Sale of liquors.

See CoXHTITVTIOXAI. I.AW, (57.

2. I ten train! of trade — Foreign telegraph 
company—Monopoly—Publie policy.

Sec Comity.

2. Market by-luir — Ituniaenn las- Prohibi
tory lieenne lie Leginlatin jurisdiction.

See VuXHTITt TIOXAL I.AW, 54.

4. Pat tin! prohibition lly-lair of niuni- 
eipul council— Point to licinxi, regulate and 
tpiccrn — Ontario Municipal Act, It. S. O.
' 1*7 » V. I&f.

Sec Ml’XU'II'AI. CORPORATION, 4M.

5. Conntitutional lair - Poirern of Prorin- 
< mi Legislature»—Direct taxation—Manufac
turing and trading licenses — Distribution of 
luxes—I ni form it y of taxation — Quebec sta- 
tulen i»5 it •»(» l iet. e. 10 and Mi I let. c. IÔ— 
Hritish North America Act, I St il.

See COXHTITITIOXAL l.AW, 50.

TRADE COMBINATION.

foil tract — I ala irf ill connideration — lté- 
pi tit ion de l'indu — Account — Publie policy 

Monopoly — Trade combination — Malum 
prohibitum —■ Malum in nc—Intercut on ad
vance» Foreign hum—Art». 089, Puai. I0H7. 
In','. JISS C. C. -Matter» judicially noticed.] 

In mi net ion to recover advance* witli in
terest under an agreement in resjiect to tlie 
manufacture of hinder twine at the Central 
1‘rison at Toronto, llie defence was the gen- 
ei'nl issue, hreacli of contract and an incident
al leinand of damages for the breach. The 
judgment niqienled from maintained the ne- 
iiihi ami dismissed the incidental demand, 
giving the plaintiffs interest according to the 
terms of the contract. Held, per Sedge wick. 
Knig and (iironard. .1.1.. that the evidence 
dis! |,,scd a conspiracy and that, although un- 
•ler tlie provisions of the Civil Code the 
iiuiiieys so advanced could la» recovers I hack. 
>'i no interest before action could he allowed 
tlieieon, as the law merely requin»* that the 
1'iniie* should la* replaced in the position they 
i''pit-lively occupied la»fore the illegal trnns- 
•" turns took place. Holland v. fainuc d'F.eou- 

Qui lav (24 S. C. It. 4051 discussed, 
iiinl /. Association St. Jcan-llaptinte de Mon-

trial v. lirault CIO S. C. It. 508 i referred to. 
Held. also, that laws of public order must la» 
judicially noticed b.v tlie court e.r proprio 
molli, and liait, in the absence of any proof 
to the contrary, the foreign law must la* pre
sumed to la» similar to that of the forum hav
ing jurisdiction in an action ix contract A.— 
Per Taschereau, .1. < dissenting i. 1. A new 
point should never lie entertained on appeal, 
if evidence could have hern brought to affect 
it. had objection been taken at the trial. 2. 
In the present case the concurrent findings 
of both courts below amply supported by 
evidence ought not to he disturbed, and as 
the company itself prevented the performance 
of the condition of the agreement in question 
requiring the assent of the (hivernaient to the 
transfer of the hinder twine manufacturing 
contract, its non-performance cannot he ad
mitted as a defence to the action upon the ex
ecuted contract. Iiwynne. .1.. also dissented 
on the ground that the judgment appealed 
front ........... .. d upon wholly inadmissible evi
dence and that, therefore, the action should 
have been dismissed and further, that the evi
dence which was received and acted on, though 
inadmissible for the purposes for which it was 
intended, shewed that the action was based 
upon a contract between the plaintiffs and 
defendant for the commission of an Indictable 
offence : that neither party could recover either 
by action or by coiin'erclaini upon such a 
contract and. therefore, that the incidental de
mand. as well as the action, should lie dis
missed. Consumers' Cordagt fo. v. F on noil y,

(On appeal to the Privy Council this de
cision was reversed, the order set aside and a 
new trial ordered ii|Min terms or. alternatively, 
that the judgment of the Court of Review 
should he restored. See Can. Cïaz., vol. xli., 
p. 440.1

TRADE CUSTOM.
1. Shipping—llill of lading—Ship’s agent— 

Mandate—Custom of port — Delivery—Car
riers.] A trade custom, in order to he binding 
upon the public generally, must lie shewn to 
lie known to all persons whose interests re
quired them to have knowledge of its existence, 
and, in any ease, the terms of a bill of lading, 
inconsistent with and repugnant to the cus
tom of a port, must prevail against such cus
tom. Judgment appealed from reversed, the 
Chief Justice dissenting. Parsons v. Hart,

2. Sale of goods—Termn of delivery—Rea
sonable time—Contract made abroad—Insnci'- 
tion — Mercantile usage — Measure of dam
ages.] Evidence of mercantile usages will not 
Is* allowed to add to or affii-t the construction 
of a contract for sale of goods unless such 
custom is general. Evidence of usage in Can
ada will not affect the construction of a con
tract for sale of goods in New York h.v par
ties domiciled there, unless the latter are 
shewn to have lieen cognizant of it. and can 
he presumed to have made their contract with 
reference to it. Judgment appealed from (20 
Ont. App. R. (I7.*l I affirmed. Trent Valley 
Woollen Mfg. Co. v. Del ricks, xxiii., (582.

Sec Contract, 211.

And sec Ci’htom or Trade—Evidence.
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TRADE MARK.

1. Similar device — / nfriagcmnil—I a junc
tion.] —- It. manufactured and sold cakes ol 
soap, having stamped thereon u registered trade 
mark : A horse's head, above which were the 
words “ The Imperial the words “ 1 rade 
Mark,” one on each side thereof ; and under 
Ill-nth it tile words " Laundry Bar.” "J. Bar- 
salou iS: Co., Montreal.” was stamped on the 
reverse side. I». manufactured cakes ol soap 
similar in slut|ie and general appearance, having 
stamped thereon an imperfect unicorns head, 
being a horse's head, with a stroke on the fo.v 
head to represent a horn; the words " \ery 
ltest” were stamped, one on each side of the 
head, and the wonts "A. Bonin, 14.» St. Do
minique St." and " Laundry ” over and under 
the head. At the trial it was shewn that the 
plaintiff's soap was known, asked for and pur
chased by a great number of illiterate persons 
as the " horse's head soap." Held, Henry, •!.. 
dissenting, reversing the judgment appealed 
from and restoring that of the Superior Court, 
that there was such an imitation of B.'s trade 
mark as to mislead the public, and that they 
were therefore entitled to damages, and to an 
injunction to restrain D. from using the de
vice adopted by them. Judgment apiiealed 
from (1 Dor. Q. B. 2181 reversed. Itarsulou 
v. hurling, i.\., t»77.

2. Itight lo use one's own name—floods de
signated lui one'a own name sold to deceive 
luitdie.J —(I. carried on business in partner
ship with Beatty, a valuable asset being a 
aeries of copy-books, designed by B., sold un
der the name of "Beatty’s Headline Copy
books." B. retired from the firm, receiving 
yjl.tKK) for his share of the business, and G. 
subsequently registered as a trade mark the 
word "Beatty" in connection with the copy
books. After dissolution B. under agreement 
with the Canada Publishing Co., prepared a 
series of copy-books which were sold under the 
name of "Beatty's New and Improved Headline 
Copy-Books," Suit was brought by G. against 
the company and B. for infringement of his 
trade mark and to restrain them from selling 
said books, claiming exclusive right of sab- 
under purchase at the dissolution of the part
nership. Il< Id, affirming the judgment apiienl- 
ed from (11 Out. App. It. 402). Henry and 
Taschereau. .1.1., dissenting, that appellants 
bail no right to sell " Beatty's New and Im
proved Headline Copy-Books.” with the name 
" Beatty " on the cover in such a position, or 
with such prominence ol" colour or form, as 
might deceive purchasers into the lielief that 
they were purchasing Gage's books. Canada 
Publishing Co. v. (luge, xi„ ff(H'».

!!. Infringement — Registration -Rrclusire 
right of user—Property in descriptive words— 
Rectifient ion of registry — 4-- 1 ô'Ç r- ---•I 
It is only a mark or symbol in which property 
can be acquired, and which will designate the 
article on which it is placed as the manufac
ture of the person claiming an exclusive right 
to its use. that can properly he registered as a 
trade mark under the Trade Mark ami Design 
Act. 1871).—A person accused of infringing a 
registered trade mark may shew that it was 
in common use In-fore such registration and. 
therefore, could not properly he registered, 
notwithstanding the provision in s. 8 of the 
Act that the js-rson registering shall have the 
exclusive right to use the same to designate 
articles manufactured by him. (Taschereau. 
.1.. dissenting.)—Where the statute prescribes 
no means of rectification of a trade mark im

properly registered, the courts may afford re
lief by way of defence to an action for in 
fringemeiit.—Per G Wynne, ,1. Property can
not lie acquired in marks, known to a 
particular trade as designating quality merely 
and not, in themselves, indicating that tin- 
goods to which they are affixed are the manu
facture of a particular person. Nor can pro
perly Is- acquired in an ordinary Knglisb 
wiird expressive of quality merely though it 
might lie in a foreign word or word of a dead 
language. Judgment appealed from (14 Ont. 
App. It. 444) affirmed. Partlo v. Todd, *vii., 
11 Hi.

4. Infringement — Similarity of name 
Ih riee Resemblance unlikely to deceive - - 

I iet. c. d.i, s. 4—I sc prior to registration.|
- Appellant manufactured a stove-polish put 
up in small oblong cubical blocks, encased in 
wrappers of red paper, on which was printed 
a vignette of an orb rising above a body of 
water, and across the picture were the words 
" The ltising Sun Stove Polish.” This coin 
prised the appellant's trade mark, and was 
registered in the I'niled Stales patent office, 
about 8th July. lS7o. Kver since then ap
pellant used ill the I'niled Stales and in pari - 
of Canada the trade mark in the form describ
ed, and on 20th December, 1871). registered it 
in Canada.—About 22nd October. 1870. <l< 
tendant registered a trade mark for stove pol
ish. called by him " The Sunbeam Stove l'ol 
ish," without any cut or device resembling sun
beams or rays. About 1877, la- put an indi
cation of sunbeams upon hi< labels and upon 
boxes containing packages of his stove polish. 

■—This placing of the device of sunbeams up
on the packages was the subject matter of 
complaint. The action was to recover dam 
ages from defendant, and for an injunction re
straining him from placing the device of sun 
beams upon his stove polish. The defence 
amounted to a denial that lie took any por
tion of appellant's trade mark as a device.
It was not pretended by the appellant that the 
packages in which tin- stove polish was put 
by the defendant, resembled those in which 
the appellant's stove polish was put up, but 
it was urged that the appellant's stove polish 
was known throughout Canada and the I idl
ed Stales as "The ltising Sun Stove Polish 
that persons hearing of " Rising Sun Stove 
Polish," and inquiring therefor, could he de
ceived into taking " The Sunbeam Stove Pol
ish " in lieu thereof, owing to the imitation 
of part of the device forming a portion of 
I In- appellant’s trade mark, and that the de 
vin- upon the boxes containing the defendant'* 
packages of stove polish was even a greater 
infringement of the appellant's trade mark 
than was the device upon the packages them
selves.- -The Superior Court dismissed tie ac
tion on the ground that plaintiff failed ti 

1 shew any infringement since the date of n-eis* 
trillion of his trade mark, the 20th December. 
18711, and that for any infringement prior to 
that date lie was prevented from recmeritiE
by 42 Viet. c. 22. s. 4. The Court of Q.... a'*

I Bench con til-red in dismissing the actio but 
upon the merits. Held, affirming the Court of 
Queen's Bench (28 L. C Jar. 2:Hi : •’ l - ^

! News, DIM. that the trade mark used by 
the defendant did not resemble that tin* 
plaint iff. nor a substantial part of it. an I was 
not calculated to lead a purchaser to h-ww 
that the goods on which it was placed were 
manufactured by plaintiff, in other words, to 
deceive ordinary purchasers by enable ir ae 

. fendant to pass bis goods as those of tin- pl»,n*
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tiff. Morne v. Martin, 12tli January, 1885, 1 
Cass. Dig. (2 od.) 851).

5. -lu ri nit iet ion of court to rent rain infringe
ment — Effect of order—thrice — tillage of 
la In I — Prior une■—Meetifieat ion of rcgintcr.] 
—In the certificate of registration the plain - 
tiffs’ trade mark was described as consisting 
of " the representation of an anchor, with the 
letters ‘J. 1». K. & %.' or the words 'John 
Dclvuyper & Son, Hottordam, &<*.,' as |M>r the 
annexed drawings and application." In the 
application the trude mark was claimed to 
consist of a device or representation of an 
anchor inclined from right to left in combina
tion with the letters "J. D. K. iV Z." or the 
words " John Itelvuyper. &<\, Rotterdam,” 
which, it was stated, might lie branded or 
8tani|N‘d upiai barrels, kegs, cases, boxes, cap
sules. casks, blinds ami other packages contain
ing geneva sold by plaintiffs. It was also stat
ed in the application that on bottles was to 
lie affixed a printed label, a copy or fav-aimilc 
of which was attached to the application, 
but there was no express claim of the lalnd 
itself as a trade mark. This blind was white 
and in the shape of a heart, with an orna
mental border of the same shape, and on the 
label was printed the device or representation 
of the anchor with the letters "J. 1>. K & 
and the words “John DcKuyiier & Son, Rot
terdam." and also the words "Genuine Hoi 
lands Geneva,” which it was admitted were 
common to the trade. The defendants' trade 
mark was, in the certificate of registration, 
described as consisting of an eagle having at 
tin* feet ’’ V. lb W. iN; Co.,” above the eagle 
being written the words " Finest Hollands 
Geneva op each side are the two faces of 
a medal, underneath on a scroll the name of 
the firm “ Van I Milken Wei la lid & Co.,” and 
the word " Schiedam." and lastly at the hot 
tom the two faces of a third medal, the whole 
on a label in the sha|K* of a heart (le tout 
sur une étiquette en forme de eipuri. The 
colour of the laliel was white. Held, affirming 
the judgment of the Exchequer Court, that the 
label did not form an essential feature of the 
plaintiff’s trade mark as registered, but that 
in view of the plaintiffs' prior use of the 

, white heart sham'd label in Canada, the de
fendants had no exclusive right to the use of

ie said laliel. and that the entry of regis-
atioti of their trade mark should be so recti- 

licd as to make it clear that the heart shaped 
label formed no part of such trade mark.J 
In-i-liereau and Gwyiine, ,|J., dissenting on^ 
the ground that the white lieart-shaped laliel 
with the scroll and its constituents was the 
trade mark which was iiroteetcd by registra
tion. and that the defendants' trade mark was 
an infringement of such trade murk. Judg
ment appealed from (4 Ex. C. R. 711 affirmed.
H> l\nii for v. lira I hit ken; Inn Ihilken v. Ue- 
A i"'', xxiv., 114.

d Trade mark — Infringement — Une of 
Corporate name — fraud and deceit — Eri- 
d> m,, |—'The plaintiffs, incorporated in the 
I "'led States of America, have done business 
ti"i' and in Canada manufacturing and deal 
in.- in india rubber limits and shoes under the
name of "The Boston Rubber Shoe Com* 
I'li'iy." having a trade line of their nmnufac- 
t'" - marked with the impression of their cor- 
P"i"te name, used as a trade mark, known as 
“It -ions." which had acquired a favourable 
t'T nation. This trade mark was registered 
i" 1 hiiada in 18117. The defendants were in- 
corpiirated in Canada in 181HI, by the name of 1

" The Boston Rubber Compan> of Montreal." 
and manufactured and dealt in similar goods 
to those manufactured and sold by the plain
tiffs, on one grade of which was impressed 
the defendants' corporate name, these goods 
being referred to in their price lists, cata
logues and advertisements as “ Bostons.” and 
the company's name frequently mentioned 
therein »s the " Itosion Riibls'i' Company” 
without tin* addition “Montreal.” In an ac
tion to restrain defendants from the use of 
suc h mark or any similar mark on the goods 
in question, as an infringement on the plain
tiff's’ registered trade mark. Ileld, reversing 
the judgment appealed from (7 Ex. C. R. 
1*71. that under the circumstances, defend
ants' use of their corporate name in the man
ner describ'd was a fraudulent infringement 
of plaintiffs’ registered trade mark calculated 
to deceive the public and so to obtain sales 
of their own goods ns if they were plaintiffs’ 
manufactures, and, consequently, that the 
plaintiffs were entitled to an injunction re
straining the defendant from using their cor
porate name as a mark on their goods manu
factured in Canada. Itoaton Kubbcr Shoe 
Co. v. Itosion Hlibber tilioe Co. of Montreal, 
xxxii.. :il5

TRADE UNION.

('mise of action - Combination in restraint 
of trade Strikea •— Social prcsaurc.]— 
Workmen who in carrying out the regulations 
of a trade union forbidding them to work at 
a trade in company with non-union workmen, 
without threats, violence, intimidation or other 
illegal means, take such measures ns result in 
preventing a non union workman from ob
taining employment at his trade in establish
ments where union workmen are engaged, do 
not hereby incur liability to an action for 
damages. Judgment of the Court of Queen's 
Bench (Q. R. t. (j. B. (15) affirmed. Perrault 
v. (inutilité et al., xxviii . 241.

TRAMWAY.

1. Xcgligcnce — Electric car — ETernaire 
apeed—Prompt action — Conirihutorp negli
gence.]—A cab driver was endeavouring to 
drive his call across the track of an electric 
railway when it was struck by u car and dam
aged. In an action against the tramway com
pany for damages it appeared that the accident 
occurred on part of a down grade several hun
dred feet long, and that the motorman after 
seeing the call tried to stop the car with the 
brakes, and that proving ineffectual reversed 
the power, being then about a car length from 
the cab. The jury found that the car was run
ning at too high a rate of speed, and that there 
was also negligence in the failure to reverse 
the current in time to avert the accident; 
that the driver was negligent in not looking out 
more sharply for the car; and that notwith
standing such negligence on the part of the 
driver the accident could have been averted by 
the exercise of reasonable care. Held, affirm 
ing the judgment of the Supreme Court of 
Nova Scotia (52 N. 8. Rep. 117), G wynne, J., 
dissenting, that the last finding neutralized the 
effect of that of contributory negligence ; that 
ms the car was on a down grade and going at an 
excessive rate of sjieed it was incumbent on 
the servants of the company to exercise a 
very high degree of skill and care in order to
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control it if danger was threatened to any 
one on tin* highway ; and that from the evi
dence given it wan impossible to say that 
everything was done that reasonably should 
have heeu done to prevent damage from the 
excessive speed at which the car was being 
run. Halifax Electric Tramway Co. v. Inglix,

Vf. No. 4. infra.
2. Xegligenee — Electric railway—Motor- 

man— li orkmen’s t 'o in pen nation .1 et—Injury 
to conductor.]—The motorman of an electric 
car may Is* a “person who has charge or con
trol ” within the meaning of s. 3 of the Work
men’s Compensation Act (It. S. (). | 18!)7| c. 
UK)) and if he negligently allows an open car 
to come in contact with a passing vehicle 
whereby the conductor, who is standing on 
the side in discharge of his duty, is struck 
and injured, the electric company is liable in 
damage for such injury.—Judgment appealed 
from (-7 Ont. App. It. 1.111 affirmed. To
ronto Ry. Co. v. Snell, xxxi., 241.

3. X aisance — Operation of electric rail
way — Tower house machinery— Vibrations, 
smoke and noise — Injury tit adjoining pro
perty.]— Notwithstanding the privileges con
ferred by its Act of incorporation upon an 
electric street railway company for the con
struction and operation of an electric tramway 
upon the public thoroughfares of a city, the 
company is responsible in damages to the 
owners of property adjoining its power house 
for any structural injuries caused hy the vi
brations produced by its machinery and the 
diminution of rental and value thereby oe 
casinned. Itrysdale v. Ihigas (2(1 Van. S. V. 
It. 20) followed, (lareau v. Montreal Street 
Ry. Co., xxxi., 4113.

IVf. Montreal Street lly. Co. v. (lareau (Q. 
It. U» tj. It. 417), to which reference is made 
in the leport of above case.J

4. Operation of street railway—Speed of 
tram ear—Street crossings—Injuries to person 
—Xegligenee—Eindings of jury—Contributory 
négligence.]—In an action to recover damages 
on account of personal injuries caused by 
a street car the jury found the defend
ants' negligence was the cause of the acci
dent and also that plaintiff hail been negli
gent in not looking out for the car. Held. 
reversing the judgment of the Court of 
Appeal (2 Ont. L. It. 43) that as the charge 
to the jury had properly explained the law as 
to contributory negligence the latter finding 
must be considered to mean that the accident 
would not have occurred hut for the plaintiff's 
own negligence and he could not recover. Lon
don Street Ry. Co. v. Ur own, xxxi., 042.

Of. No. 1. ante.
5. Railways — Construction of statute — 

Tramway for transportation of materials — 
Expropriation—à I Viet. c. M. s. 114. (/>. ) — 
2 Edw. i ll. c. 2Î) (/-).) J—The place where 
materials are found referred to in the one 
hundred and fourteenth section of "The Hail- 
way Act ” means the s|wt where the stone, 
gravel, earth, sand or water required for the 
construction or maintenance of railways are 
naturally situated, and not any other place to 
which they may have been subsequently trans
ported.—Ter Taschereau and (lirouard, J.Î. 
The provisions of the one hundred and four
teenth section of “ The Railway Act” confer 
upon railway companies a servitude consisting 
merely in the right of passage and do not

confer any right to expropriate lands required 
for laying the tracks of a tramway for the 
transportation of materials to Ik* used for the 
purposes of construction. Quebec Bridge Co. 
v. Roy, xxxii., 372.

11. Munieiiml corporation — Tramway -- 
Operation of railway — I’sc of stmts 
Regulations — Crossings — Towers—By-tan' 
or resolution—tit Viet. e. 17U (.V. S.\—lf. s. 
X. S. ( urn I e. 71. **. Ml, Mi—Construction 
of statute.]—By tin* Nova Scotia statute. 153 
Viet. c. 1711. the tramway company was grant
ed powers as to the use and crossing of cer
tain streets in the town, subject to such regu
lations as the town council might front tilin' 
to time see fit to make to secure the solely 
of persons and property. Ilehl, reversing tin 
judgment apis-aled from, Davies. .1.. dissent 
ing, that such regulations could only Ik* mode 
by by-law and that the by-law making such 
regulations would be subject to the provision-. 
of s. 2114 of “ The Towns Incorporation An." 
( R. S. N. S. |llNNt| C. 71.1 Liverpool <( Milton 
Ry. Co. v. Town of Liverpool, xxxiil.. 1*0.

7. Street railway company — .1 gm un at 
with municipality — Ex major! cautclu—/*«»•• 
manent parements—Construction of contract.] 
—The Toronto St. lty. Vo. was incorporated 
in 1WI1, and its franchise was to last 30 years, 
at the expiration of which periisl the city 
could assume the ownership of the railway 
and property of the company on payment of 
the value thereof, to In* determined hy arbitra
tion. The company was to keep the roadway 
between the rails, and for 18 inches outside
each rail paved and macadamized and in .....I
repair, using the same material as that on tin 
remainder of the street, but if a iiermainiit 
pavement should be adopted by the corpora
tion tlie company was not hound to construit 
a like pavement between the rails. &<•., hut 
was only to pay the cost price of the sum-1, 
not to exceed a apeeified sum |K*r yard. The 
city laid upon certain streets traversed by the 
company’s railway permanent pavement- of 
cellar blocks, and issued debentures for the 
whole cost of such works. A by-law was 
then passed, charging the company with its 
portion of such cost in the manner and for 
the period that adjacent owners were asse-sed, 
under the Municipal Act for local impr»'**- 
inents. The company paid the several i it**s 
assessed up to the year ISSU, but refit-' to 
pay for subsequent years, on the ground that 
the cedar block pavement had proved to I- hr 
no means |iermanent. but defective and wlo.Jy 
insufficient for streets upon which the rat >> 
was operated. An action having been brought 
by the city for these rates, it was held ' it 
tin* company was only liable to pay for i»t- 
inaiioiit roadways, and a reference was ordeied 
to determine, among other things, whet h i "f 
not the pavements laid by the city were l■*r-
manetit. This reference was not ...........
with, but an agreement was entered ini" hy 
which all matters in dispute to the end i tIn* 
year 1888 were settled, and theronfvi die 
company was to pay a siiecific sum an uullv 
|M*r mile in lieu of all claims on account of 
debentures maturing after that date, and "in 
lieu of the company's liability for con-true- 
tion, renewal, maintenance, and repair in re
spect of all the portions of streets oi• ujneil 
by the company’s track so long as tin* frnn- 
eiiise of the company to use the said •-treetj 
now extends." The agreement provided that 
it was not to affect the rights of eitliei i»«rty 
in respect to the arbitration to be had if "ie
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city took over the railway, nor any matters 
not specifically dealt with therein, and it was 
not to have any o|ierntion " lieyond the iieriod 
over which the aforesaid franchise now ex
tends." This agreement was ratified by an 
Act of the legislature passed in iMINf, which 
also provided for the holding of the said arbi
tration. which having lieen entered upon, the 
city claimed to he paid the rates imposed upon 
the company for construction of |►émanent 
pavements for which debentures had been is
sued payable after the termination of the 
franchise. The arbitrators having refused to 
allow this claim, an action was brought hy 
the city to recover the said amount.—Hi là, 
affirming the decision of the Court of Ap|s>al, 
that the claim of the city could not lie al
lowed; that the said agreement discharged the 
company from all liability in respect to con
struction, renewal, maintenance, and repair of 
the said streets; and that the clause providing 
that the agreement should not a fleet the rights 
of the parties in respect to the arbitration, 
«fcc., must Is* considered to have lieen Inserted 
r.r major» iw util a and could not do away with 
the express contract to relieve the company 
from liability. Held. further, that hy an Act 
passed in IS77. and a by-law made in pursu
ance thereof, the company was only assessable 
as for local Improvements, which, hy the Muni
cipal Act, constitute a lien upon the property 
assessed, but not a personal liability upon the 
owners or occupiers after they have ceased to 
lie such; therefore after the termination of 
the franchise the company would not Is- liable 
for these rates, City »f Toronto v. 'Toronto 
St rat Hu. Co., xxiii., 1118.

S. Defective ii/i/i/h/iii-i x — A burner of buf- 
fvrn on tram earn. | — The plaintiff was a 
motorman in the employ of the company and 
sued under the Workman's Voni|ienaation Act 
to recover damages for injuries sustained while 
coupling a street car and trailer. The main 
negligence charged was the absence of buffers 
to protect the employees from injury in the 
coupling of cars. Plaintiff had recovered a 
verdict at the trial which was sustained on 
appeal. Held, atlirming the judgment ap- 
fiealed from (22 Ont. App. It. 781, that 
there was negligence on the part of the com
pany in not having pro|s>r appliances to pre
vent injury, and that a new trial had been 
properly refused. 'Toronto Ifii. Co. v. Iloml. 
xxtv., 113.

Hu-lair — Agreement—M unieipa! turner- 
**•/< — Expropriation — A olive — Hcfunul to 
name arbitrator.

See Municipal Corporation, lid.

in. Improper eonntruetion — Had order of 
Irait— Hie rated railn— A eyligcnce.

Sec Appeal, 22ft.

11. Accident to workman on the Uni• of 
railway — Contributory neyliarnee— Tookiny

for the earn—A'rir trial—Cannent order.
Sec Neulioence. 42.

12. Cuntomn du tien—Exempt ionn from duty 
—Stal railn for une on railwayn.

See Customs Duties, 3.

Negligence — Finding» of jury — .Vote 
Inal Contributory ncyliycnri'—Evidence.

See Xegi.iue.nce, 48.

14. Scgligcnce — Damage» — Evidence — 
M indirect ion—f/0 lid. v. i}. n. ÔV) ( \.H. i 

See New Trial, 8ft.

13. Operation of tramway Contributory 
neyliyenee — 1‘li adinyn Inner» Erident « 
— Verdict - A nr trial—Ohjcctionn tab n on 
appeal.

See New Trial. 82.

TRANSACTION.

1. Artn. HUH, HJ20 C. c. -Demolition of 
dam — Hi port of expert—Motion to In nr fur
ther eritlenee—C. S. I,. C. e. •>/.| In an ac
tion by a riparian proprietor against !.. to 
compel him to demolish a dam lie had erected 
on the Hiver Mille Isles, and to pay damages 
for injury caused by said dam. judgment or
dered demolition of the dam and payment of 
damages. While in appeal an agreement for 
settlement was arrived at between tin* parties 
by which the dam should Is- demolished by a 
certain day, failing which the judgment for

I demolition should Is* carried out. The 
I property was subsequently sold to defendant 
j who Isiught with full knowledge of this agree- 
, meut, and agreed to he hound hy it and the 

judgment as if lie had been a party thereto. 
Defendant, however, did not completely de
molish the dam, but used a portion at one 
end and the foundation of it throughout 

I for a new dam. Plaintiff then brought 
I the present action for the demolition of this 
! second dam and for damages. The Superior 

Court, after hearing a number of witnesses, 
appointed as expert an engineer and gave ef
fect to his report that the dam caused no in
jury to plaintiff's property, refusing a motion 

i by plaintiff for leave to examine the expert 
and other witnesses to shew the incorrectness 
of the report, and dismissed the action with 
costs on the ground that defendant had only 
exercised the rights given him hy C. S. I,. ('. 
c. 31, and plaintiff had suffered no damage. 
Held, per rounder, < «wynne and Patterson 
•U.. reversing the judgment ap|s>aled from 

j (17 Rev. de Leg. 271. that C. S. L. ('. e. 31,
1 had Ho application, the rights of the parties 
I being regulated by the agreement for settle- 
! ment arising out of the first action, which was 
i a " transaction " within the meaning of arts.

1V18. 1112ft C. C. Her Fournier and <1 wynne,
I .1.1. <hi the whole evidence plaintiff was en-
! tilled to judgment and the appeal should be 
1 allowed.—Her Ritchie, and Taschereau.

.1. The appeal should lie dismissed, but in any 
1 event all plaintiff could ask was to have the 
! case remitted to the court of first instance to 
! take further evidence, which was the principal 
| ground of his appeal to the Court of Queen's 
j Bench as stated in his factum.- Patterson, J.. 

while of opinion the law and evidence would 
have warranted a judgment for the plaintiff, 
concurred in the view that under the eircum- 

I stances all the plaintiff could ask was to have 
j the case remitted. Hardy v. Eiliatrault, xvil.,

2. Compromine to prevent litigation — Xul- 
lifictl inntrumentn — Entoppel — Evidence —

I A din inn ion — V, C. artn. .Ill, and
I HUH et ni y |—Where a deed entered into by 

the parties to a lawsuit in order to effect u 
I compromise of family disputes and prevent liti- 
I gat ion, failed to attain its end. and was an

nulled and set aside hy order of the court as 
1 being in contravention of art. 311 of the Civil
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Code of Lower (Jitnudn. no allegation contain
ed in the deed so annulled can subsist even as 
an admission. Uuroelier v. Huroehcr, xxvii., 
3U3.

8. Payment initier threat of criminal pro- 
«nutinn —• Error an to fact—Duress—noti
fication.

Sec Mihtakk, 8.

TREATIES.

1. Count ruction of — Convention of ISIS— 
I'inlierivs — Statute, count ruction of—ôil Uco. 
HI., v. M (Imp.) If. S. ('. ir. if, <1 ÜÔ- 
Thrtc mile limit - Foreign finking rcnncln- 
" Pithing.''Where tisli has bee» enclosed in 
a seine move than three marine miles from the 
coast of Nova Scotia, and the seine pursed up 
and secured to a foreign vessel, and the vessel 
was afterwards seized with the seine still so 
attached within the three mile limit, her crew 
being then engaged in the act of baling the 
fish out of the seine:- Held, (the Chief Jus
tice and <1 Wynne J., dissenting), allirming the 
decision of the court below (5 Éx. C. It. 104), 
that the vessel when so seized was “ Hailing " 
in violation ot the convention of ISIS betwi*en 
Great Britain and the I'nited States of 
America and of tin* Imperial Act, .V.) Geo. III., 
c. 8S. ami the He vised Statutes of Canada, 
c. U4. and consequently liable with the cargo, 
tackle, rigging, apparel, furniture and stores 
to be condemned and forfeited. The Slii/i 
•• I 'i cile, n l> herring, Jr.,” v. The Queen,

'1. Tmi lien ir ith Indiann — Count it utional 
loir Province of Cumula Indian treaticn 
■—Surrender of Indian land» —Annuity to In
dian« Itennin from Indian laniln — In-
create of an nuit g Charge agon laniln — 
Prit mh Mirth America Act. JHU'i. n. I Hit.

See COXHITITTIONAI. IjAW, 4.

8. Indian laniln — Surrender of Indian 
riglitn — Minin and mineraln — Croira grant 
—Count it uiional lair- J,.I \ let. c. dS (U.).

See Titlk to Land, 141.

Axo l.MllAX AKKAIKH—lXIllAN LANDS.

TREATING.

See KuiCTioN Law. 50-58.

TRESPASS.

1. F. ryeo print ion of land — Public i cork — 
(lover n men t rail ira y- -Eminent domain— Set
ting apart of land required- H l ift. c. do. t. 
JOit —Comlitionn precedent—Entry by contrac
tor.] — The compulsory powers given to the 
Government of Canada to expropriate lands 
required for any public work can only Is* ex
ercised after compliance with the statute re
quiring the land to Is* set out by metes and 
bounds and a plan or description filed ; if these

J (revisions are not complied with, and there 
s no "order-in-council authorizing land to l*e 
taken when an order-in-council is necessary 

for that purpose, a contractor with the Crown 
who enters upon the land to construct such 
public work thereon is liable to the owner in

| trespass for such entry.—Per Fournier and 
1‘atterson, JJ. Kearney v. Oaken, xviii., 148.

| 8. Conti ruction of telegraph line —Dcttroy-
| iny treen — Juntifieation by ntatute — Plead

ing — Necennity of act complained of—Con 
j ntruction of statute—J} l ief. c. ôd (U. IJ-— 

The Act incorporating the Dominion Tele
graph Company declares (s. 4) that the com
pany may enter upon lands or places, and 
survey, set off and take such parts thereof as 
may be necessary for such line, &t\, and, in 
case of disagreement between the company 
and owners of lands so taken, or in respci i 
of any damage done to the same, the dispute 
may be settled by arbitration in the mod-- 
therein described. By s. 20 the company is 
authorized to enter upon the la mis of any per 
son or persons, and survey and take level-, 
and to set out and ascertain such parts there
of as they shall think necessary and proper f<u 
making such works, matters and conveniences 
as they shall think proper and necessary for 
the making, effecting, preserving, Ace., the tele 
graph, and to build and set upon such lands, 
such station houses and observatories, watch- 
house* and other works, Act-., us and where the 
company shall think requisite and convenient. 
Ace. Provided always, that the company shall 
not cut down or mutilate any tree planted or 
left standing for shade or ornament, or any 
fruit tree, unless it be necessary so to do, for 
the erection, use or safety of any of its lines. 
—In an action for damages for cutting down 
ornamental trees, the company pleaded that 
the trees were standing by the side of a pub 
lie highway ; that it was erecting lines of tele 
graph along the highway, and because the lit- - 
were in the way and obstructed the passage of 
the line of the telegraph, and because it was 
deemed necessary and advisable to do so. the 
acts complained of were done by virtue of the 
statute and not otherwise. The Supreme 
Court affirmed the judgment appealed from i.'i 
Vugs. Ac Bur. 558 ) by which the court below 
had held, 1. That the arbitration clause in 
s. 4 did not apply to a case like this, where 
the complaint was that defendants hud wrong
fully destroyed plaintiff’s trees. 2. That 
the proviso in s. 20 imposed on defendants, if 
the ornamental trees should obstruct their lim
on the side of the highway where they locateil 
it, the burthen of shewing that it was nn-rv 
sary for them to take it on that side, and Unit 
defendant’s pleas were bad for want <-f an 
averment that it was necessary to cut tin- 
trees, not merely that they deemed it iiitm 
sar.v. Ihiminion Telegraph Co, v. Uilvhri*t. 
Cass. Dig. <2 ed.) 844.

8. On public streets— Action by OWUCT of 
private property—Ornamental nliaile //"- - I 
(hriurnliip ml medium /Hum viir — Pnnim/'- 
lion.]—Tne charter of the Nova Scotia Tel-- 
phone Company authorizing the const ruction 
and working of lines of telephone along the 
sides of, and across and under, any puhli-' 
highway or street of the City of Halifax pr-- 
vided that in working such lines the roin]-:n." 
should not cut down or mutilate any tree*. 
Ifeld, reversing the judgment appealed from | 
(28 X. S. Hep. 50th, Taschereau and (Iwynn*-. 
.1.1.. dissenting, that the owner of privât- pro
perty in the city could maintain an action for I 
damages against the company for injuring I 
ornamental shade trees on the street in front J 
of his property while constructing or wrking I 
the telephone line, there being nothing in the I 
evidence to rebut the presumption of "wm-r- I 
ship ad medium filum via-, or to shew that the |
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Ftreet hail been Iiiid out umli'i' a statut*' of the 
province or dedicated to the public liefore the 
passing of any expropriation Act. O'Connor 
v. A 'ora Seul in Telephone Vo., xxii., 270.

•I. I’hc of dangerous material—Evidence— 
Treapa**.)—Work on the construction of a 
railway was going on near the unused part 
of a public cemetery in connection with which 
were used detonating caps containing fulmi
nate. M., a hoy of IS years of age, in pass- 
sing through the cemetery, found caps lying 
in front of a tool box. and, while he was 
scraping the fulminate, one of them ex
ploded and injured his hand. In an action 
against the contractors for damages, there was 
no direct evidence as to how the caps came 
where they were found, hut it was proved 
that, when blasting, the workmen would hur
riedly place explosives under the tool box and 
run away. Caps of the same kind were kept 
in the tool lmx near which those in question 
were found, and were taken out and put hack 
as occasion might require. Ileld, reversing 
the judgment of the Court of Appeal for On
tario. that in the absence of evidence leading 
to a different conclusion, placing these danger
ous caps where they were found could fairly lie 
attributed to the workmen, who alone had the 
right to handle them : that it was incumbent 
on defendants to exercise a high decree of 
caution to prevent them falling into the hands 
of strangers; that the net of «M. in exploding 
the cap did not necessarily import want of due 
caution, and if his negligence contributed to 
the accident the jury should have so found: 
and that whether or not M. was a trespasser, 
was also a question for the jury. Makins v. 
biggott, xxix., 188.

.". 7V< spassi r — Dangerous may — Art, 
1'i‘i.t f. C. Warninp Imprudence — Aria. 
Jj'JI. }.%’, .ifAS C. /*. (}. |—A coxv-hoy aboard a 
ship on the eve of departure from |sirt. was 
injured by the falling of a derrick Insecurely 
fastened. He was not in the performance of 
duty, had been warned to “ stand from un
der." hut had not moved away from the dan
gerous position. Held, reversing the Court of 
Queen's Bench, that the hoy's imprudence was 
net merely contributory negligence hut con
stituted the principal and immediate ini use of 
the accident and that, under the circum
stances, neither the master nor the owners of 
the ship could he held responsible for dam
ages Roberta v. Ilaiekins, xxix., 218.

•1. Long user — Constructions un publie 
hind* — Interference — Damages Right of 
nef ion — Xu matter — Suff ranee■. | C. built a 
wharf in the lied of the St. Lawrence River, 
which communicated with the shore by means 
ot a gangway, and had enjoyed the possession 
"f this wharf and its approaches for many 
years, when R. claimed that it was a public 
nuisance, and destroyed the means of com
munication from the wharf to the shore. V. 
us*d for damages, and to have the works re
stored. After issue joined. R. filed a supple
mentary plea, alleging, that since the institu- 

I lion of the action, the |ierson on whose land 
'Vs bridge rested had erected buildings which 
l>r'vented the restoration of the bridge and 

I whnrf. and further that the wharf had been 
I wtroyed by natural causes and abandoned, 
I «ml that its re-establishment would Is* a puh- 
I "c nuisance without utility. On appeal from 
I the judgment of the Court of Queen*» Bench 
I "firming the dismissal of the action. Held, 
| reversing the judgment appealed from, that as

1468

it appeared V. had Is-eii o|ienly, and with im
plied consent of public authority, allowed to 
erect the bridge and wharf on public property 
and remain in possession of it for over 111 
years, the defendant, who had full knowledge 
of the fact, was cstop|M-d and debarred of any 
right to remove what might have been origin
ally a nuisance to him, and that, notwith
standing any subsequent abandonment of this 
wharf and bridge. C. was entitled to substan
tial damages. Varerhill v. R «billard. ii., Ô75.

7. Trespass by individual corporator»—Suit 
again»! them by eurnotation It. S. \. S. t.)//» 
■«r. | v, id, ». dll blinding Slay of proceed
ing*. | I Mondants, while trustees of a school 
section, entered upon the school plot of their 
section, removed the school-house front its 
foundation and destroyed a portion of the 
stone wall. Subsequently their successors as 
trustees brought action for trespass pun re 
clauHum freyit and </c boni* asportatis against 
them for injury to the school house, the pro
perty of the section. The defendants pleaded 
justification, asserting that the acts were 
legally performed by them in their capacity of 
trustees. Sub-section I of s. .'HI. c. 23. R. K. 
X. S. (4 ser. I. declares that the sites for 
school-houses shall he delineil by the trilstis's, 
subject to the sanction of the three nearest 
commissioners residing out of the section. In 
this case the sanction of the three nearest 
commissioners was not obtained. On appeal 
from rule of Supreme Court of X. S., setting 
aside a verdict for plaintiffs; II < Id, reversing 
the court below, that under c. 23, R. S. X. S. 
I 4 ser. ». the defendants were not authorized 
to remove the school-house from its site in the 
manner mentioned: that defendants having 
subsequently abused their right to enter upon 
the lands of the corporation by an overt act 
of spoliation, the plaintiffs, who are a corpor
ate body identical with the corporation which 
existed at the time of the trespass, can main
tain trespass against the defendants for the 
injury done to the corporate property. That 
when an action is brought in the name of a 
corporation without due authority, it is not 
sufficient for the defendants to plead that the 
plaintiffs did not legally constitute the cor
poration, but in such a case defendants ought 
to apply to the summary jurisdiction of the 
court to stay proceedings. biclou School 
Truntcca v. Cameron, ii., til Ht.

8. A»»e»»mrnt and taxes 1 rrcat on return 
of nulla bona—Void assessment—Damage» — 
joint liability of municipal officer and corpora
tion.|—A municipal officer illegally issuing a 
warrant under which a delinquent ratepayer 
was arrested was held guilty of trespass, and 
on the application of the maxim re»pondeat 
superior the municipality was held liable in 
damages. McSorlcy v. City of St. John, vl.,
KM.

Ser Master am» Servant, 1.

It. Ei»hcry officer — Riparian otruer»—.1/
Viet. c. mi i /». i I -A fisheries officer who
makes an unauthorized seizure is a trespasser 
and can tie held liable in damages. Venning v. 
Steadman el al„ ix., 20<l.

Sec Fisheries, 3.

1ft. Halifax Harbour—Obstruction in navi
gable irater»—I'nauthorizcd grant—Removal 
of pile» obstructing acres» to tcharf.

Sec Navigation, 1.
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11. l‘lah of survey — Conventional bound
ary line — Mistake — Estoppel — Equitable 
relief.

See Boundary, 1.

12. Timber birth—Permit to eut timber— 
Eight of holder—Dominion Lunds lu/, /Ü7ÿ.

Sec Crown, 85.

12. EquiroeaI possession -Itiylit of way— 
'Trespass. ^ ^

14. Trouble de droit -Learn of teleyrayh 
system—Operation of railway teleyrayh linen.

Sec Leahe, SI.

Vi. Seizure — Title to y noth Exeeut ion
ayainnt hunband—duntifieation by writ.

See Sheriff, 7.

Hi. Teuantn in common — \tin-joinder of 
partira—Menue profita.

See K.IKCTMKNT, 2.

17. Poaacaaion of murah land*—Accretion— 
Pntry by newern commissioner—Eritlenee—It. 
S. X. S, I ) sir. i V. 'ill. a. }—-Const lit of 
owner»—“Sew workn" -Findinga of jury.

See Title to Land, loo.

18. Treaptinn to mortgaged property—Par
tira to action for—Owner of equity of re
demption—Mortynycca out of poaacaaion.

Sec Mortgage, 00.

10. Itnilwnya — Itcyulnr depot — Traffic 
facilitica Ifailwuy vroaninyn—Xcgligcnct— 
Walking on the line of railway—Incitation— 
Litente—ôl I iet. e. J». an. „>>//. d-iti. .17.1 </>.)

Sec Railways, 50.

20. Taurpntion by municipal corporation — 
Widening afreets—Illegal detention of landa— 
Du mage a.

Sec Expropriation, 11.

21. Water lota—Xucigable waters—Cutting
See Rivers and Streams, 5.

22. Deed of lands—Metes and bounds—Pos
session beyond boundary.

See Title to Land. K7.

20. Municipal drains—Continuing trtspass—■ 
Limitation of actions es dclictu—Xora Scotia 
“Towns’ Incorporation .Ic/.”

See Municipal Corporation, 05.

24. Overhanging roof — Itight of view — 
lloundary line — Hridenee — Demolition of 
works constructed— Wairer.

See Title to Land, 4L

25. Staking mineral claims—Placer mining 
—Hydraulic concessions—Annulment of prior 
least—Volunteer plaintiff—Itight of action— 
Status of adrerse claimants.

See Mines and Minerals, 14.

20. Hailway embankment—Trespass—Xu is. 
anee—Continuing damages—Itight of action.

•See Nuisance, 7.

27. Occupation of leased lands—Injury to 
leased property— Hteorery of lands and dam-
^ See Title to Land, 8.

TROVER.

1. Conversion of vessel — Joint owners - - 
Marini insurance — Abandonment—Salvag'd 
—A sal«* by one joint owner of property do. - 
not amount, as against his co-owner, to a 
conversion unless the property is destroyed In 
such sale or the co-owner is deprived of nil 
beneficial interest. A vessel partly insured, 
was wrecked and the ship’s husband a band 
oned her to the underwriters, who sold her 
and her outfit to one K. The sale was after
wards abandoned and the underwriters notified 
llie ship's husband that she was not a loin, 
loss and requested him to lake possession. II 
paid no attention to the notice and the vessel 
was libelled by K. for salvage and sold under 
decree of court. The uninsured owner brought 
an action against the underwriters for con- 
version of lier interest. Held, affirming the 
decision of the Supreme Court of New Bruns 
wick, that llie ship's husband wa* agent of the 
uninsured owner in respect of the vessel and 
his conduct precluded her from bringing t In* 
action ; that he might have taken possession 
before the vessel was lilielled : and that the in
sured owner was not deprived of her interest 
by any action of the underwriters, but by tit- 
decree of the court under which the vessel \vi- 
sold for salvage. Hourke v. Union Ins. < •*.. 
xxiii., 244.

2. Married woman — Title to goods—L.n - 
tut ion against husband—Justification by in it

See Sheriff, 7.

TRUSTEES AND EXECUTORS.

See Executors and Administrators

TRUSTS.

1. Title to land — Principal and agent — 
Sale by agent—Fraudulent conveyances Pre
tended purchase—Laches. |—In 1874. t In*
plaintiff. W. J. T.. before leaving Cmi .iiIi). 
conveyed certain lands, in which he lui : an 
interest as assignee of a contract to pur i-e, 
to his brother, (». T„ one of the defendants, 
in April, 1851. (1. T., in anticipation of suit 
which was afterwards brought by m t'
agit inat W. .1. T., in relation to the lands iu 
question, without the knowledge of hi- bro
ther. re assigned the property to him. and Inn
ing paid the balance of the purchase money, 
a deed of the lot issued at (1. T.’s reqn-si to 
W. .1. T. as such assignee. In Oct ole i f»l- 
lowing a power of attorney was sent t . nii'l 
executed by, W. J. T. who was then in »'«Ij 
fornin, in favour of (1. T., to enable him (<«- 
T.l to “ sell the land in question, and - *>ll 
or lease any other lands he owned in < ' "lx 
In 1850. (1. T. conveyed the property to \V. 
the respondent, who had acted as soli, or for 
W. .1. T., and had full means of knov mg (»• 
T.’s |Misition and powers, for an alleg'd <oii- 
■(deration of $1,000, anil W. Immédiat *ly re 
conveyed to <1. T. one-half of the land for an I 
alleged consideration of $200. In 187". W J-
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T. returned to Canada, and in January, 
1H74. Idl'd a lull iiii|HNivliiiig the transactions 
between his brother mid V".. seeking to have 
them declared trustees for liim. Held, revers
ing tin* judgment of the Court of Krror mid 
A|i|hniI. mid itItiruling the decree of Vice- 
Chancellor l'roudfoot. Strong. .1., dissenting, 
tluit W. J. T. wus the owner of the hinds in 
question : that he had not lieen debarred by 
Indus or acquiescence from succeeding in the 
present suit, and that the transactions lie 
tween <i. T. and W. should lie set aside. 
Judgment appealed from. now. Taylor v.
I a y lor t I Out Apn. It. 245: SI <ir. 4IN) re
versed. 'Taylor v. ii allliridtp, il., «I«.

•J. 1‘ledye — /V* ration* title — Mandate— 
/nnoleeucy—Shaven held in trunt -Itaukiny— 
Transfer ax security Volin iction i<> tic-
eon at I rt*. nàô. "HS C. C. (/*. fj.i | — 
S. sent her money from Knglmul to It. at Mon
treal. to lie invested ill Canada for her. It. 
siihscrilied for stock in the Montreal Rolling 
Mills Co. as “ ,1. Rose in trust." without nam
ing for whom, and paid for it with S.'s money, 
lie sent the stock certificates to S.. and paid 
her the dividends received on the stock. It. 
transferred to the manager of the hank as se
curity for his indebtedness 2100 shares of the 
Montreal Rolling Mills Co., and the transfer 
shewed on its face that lie held these shares 
’"ill trust." The bank then received the divi
dends and credited them to It... who paid them 
to S. Subsequently It. lieemne insolvent, and 
S . not receiving her dividends, sued the bank 
for all account, and to recover the value of the 
shares.- liehl. reversing the judgment of the 
Court of tjueen's Itencli at Montreal là Legal 
News «Mit. Strong. .1. dissenting, that there 
was siillicieiit notice to the hank that It. was 
luting as agent or mandatary of S . and the 
hank not having shewn that It. had authority 
in -ell or pledge the stock. S. was entitled to 
an account from the bank. I Arts. 17ÔÔ and 
■-JiiS C. C. » S tree a y v. Itank of Montreal.

11‘rivv Council nllirmnl this decision. 1- 
App. Cas. «17. |

:t. tirant of land for nehooln — Charitable 
hint teeeptanee of till truntee* Itixeretion 
nj trunteen- Itoetrine of cy-prè*. |- Ity grant 
of the Township of Cornwallis, in King's 
( Minty, X. S.. made in 17«1. 4«*t acres of land 
were dis'lared to Is- " for the school." Ity a 
subsequent grant in 17SHI. the said 4110 acres 
were diH'lared to be vested in the rector and 
wardens by name .-f the church of St. John 
in the said township, and the rector and war- 
•Iciis of the said church of the time being, in 
spécial trust, to mid for the use of one or more 
s- i "I or schools, as may lie deemed necessary 
I'.v the said trustees, for tlie convenience and 
Iw-iieiit of all the inhabitants of the said Town* 
ship of Cornwallis, and in trust that nil 
schools in said township furnished or supplied 
wiih masters qualilied, agreeably to the laws 
"f ibis province, and contracted with for a 
term not less than one whole year, shall Is* 
'■in ii led to an equal share or proportion of the 
[rii’s and profits arising from said school 
Imids. provided the masters or teachers there
of shall receive and instruct free of expense, 
'iich iMior children as may In- sent them by the 
s«i'l trustees. There were no words in the last 
os*nitoned grant which would make the estate 
therci.y conveyed an estate of inheritance, 
"lie grantees took possession of the land men 
bailed in said grant, and they and their suc- 
ivxsuis in office have ever since remained in

I»o*session of it ; and until the year 1K7.'I, the 
rents and profits arising from such land, were 
distributed among the schools of said township, 
and poor children were sent by the trustees to, 
and educated in said schools according to the 
terms of the trust. In 18721, however, the 
then trustees discontinued such distribution, 
and allowed the funds realized from said lands 
to accumulate, the reason alleged therefor be
ing that the schools of the township had lie- 
cotne so numerous that the sum apportioned 
to each would lie too small to lie of use. and 
also that under tile free school system all the 
poor children of the township were educated 
free of ex|**lise, mill the object for which such 
funds hail previously been supplied no longer 
existed. The defendants were invested with 
the said trust in lMT'.t, when the revenue of the 
said lands had accumulated until they amount 
iil to over -SI."Jin. Shortly after they became 
such trustees it was determined to build a 
school house in a certain district in the said 
township with llie money. A meeting of the 
vestry of the church was held, and a resolu
tion passed authorizing such school house to 
In- built on land leased from the church. The 
school was non-sectarian, but after school 
hours any of the children that wished could 
receive instruction in the doctrines of the 
Church of Kngland. In a suit to restrain the 
defendants from using the trust funds to build 
such school house, mid praying for an account, 
Jlelil, reversing the judgment ap|s-nled from 

I•*» Russ. & Cold. 1071, and restoring that of the 
court of first instance t Russ. Kq. Rep. 4li0), 
that the trustees had no discretion a< to t In
application of the trust funds, but were bound 
to distribute I hem among all the schools of the 
township, which would be entitled to partici
pate under the terms of the trust, however 
wanting in utility such a disposition of said 
funds might lie. Ht Id. also, that the Attor
ney-fletiern I of the province was the priqs-r 
person to bring this suit. Ihld, per Strong, 
■I., that in interpreting the trust, in order to 
explain the apparent repugnancy in the grant 
in providing that the rents were to lie distri
buted among one or more schools, &e., and also 
among all the schools in the township, the 
probable condition of the township in respect 
to the number of schools therein, at the tinu
tile grant was made, coupled with the long 
continued usage which had prevailed in the 
inaniter of administering the trust, could lie 
considered as a rule of guidance for such in
terpretation : and also, that under the doctrine 
of ey-prin, a reference might Is* made to the 
master to report a scheme for the future ad
ministrât ion of tin- charity. Attorney-General 
v. .1 j-ford, xiii., Li 14.

4. Presumption - Itank * It am held “ in 
trunt "—Sulmtitulion—Onun probandi - Hen 

, jndieata—Art. I HI f'. V. — Separate title— 
Interrention.)—The fact of bank shares being 
purchased in trust at a time when the trustee 
was solvent inifHirts an interest in somebody 

1 else, mill the onus is upon a party who has 
seized such shares to prove that they are in 
fact the profierty of the trustee, and ns such 

; available to satisfy the demand of his creditors. 
; Streeny v. Itank of Montreal f 1U App. Cas.

«17: 12 Van. S. V. R. «til l followed.—A 
I final judgment setting aside an intervention to 
i a seizure of the dividends of bank shares 

founded u|miii an allegation that such dividends 
| formed part of a substitution is not ren judi- 
| eat a as to the corpus of said shares nor ns to 
i the dividends of other shares claimed under a 
: different title. Strong. J.. was of opinion. In 
I the case of Ho!men v. Carter, that upon the


