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HEWsoN, Acting Co. C. J, - FEBRUARY 6TH, 1906.
COUNTY COURT OF SIMCOE.
SCOTT v. ORILLIA EXPORT LUMBER CO.

Carriers by Water—Dangers of Navigation—Seaworthiness of
Vessel—Loss of Cargo—Right to Freight.

Action for freight, tried before Mr. C. E. Hewson, K.C.,
acting for the Judge of the County Court.

G. W. Bruce, Collingwood, for plaintiff,
R. D. Gunn, K.C., for defendants.

THE ACTING JUDGE :—The plaintiff is a master mariner,
and is the owner of a steam tug and a lighter or barge, and
during the season of navigation on the great lakes engages in
towing and in the carrying of freight, principally lumber
and bark, from and to different ports on the Georgian Bay. '
His headquarters are at Collingwood, but he does not ply
between any two defined ports or on any defined routes.

The defendants are lumber merchants, and carried on
business at the town of Orillia, and, having purchased lumber
from Holland, Graves, & Co., at Byng Inlet, were desirous
of transporting the same to Midland, and accordingly wrote
plaintiff on 5th September, 1903, as follows :—* Please tell
us by return of mail, or call by ’phone, what is the smallest
quantity of lumber you will go to Byng Inlet for. T think
we will not have much more than 150 M to 170'M ft. Kindly
let us know what your price per M would be for it delivered
at Midland.”
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Plaintiff replied on 9th September, 1903, as follows:—
“Yours of the 5th rec. Excuse my not answering sooner,
but I was up the lake. I will bring down any quantity that
you wish from Byng Inlet, as I can mix it with another lot.
I will be pleased to bring down what you may have for $1 per
M, you to take it off free. Hoping to be favoured with your
work, I remain,” ete.

Defendants on 10th September, 1903, called up plaintiff
by telephone, when plaintiff informed defendants that he
could carry defendants’ lumber for them, as he had part of a
cargo to bring down for Bryan Bros., of Collingwood'; the
quantity defendants had would fill or make up a cargo, and
the price would be $1 per M, but if he brought defendants’
lumber by itself he would have to charge more than $1 per M.

On 10th September defendants wrote plaintiff confirming
the telephone conversation as follows:— In accordance with
our conversation by telephone this morning, you will please
go to Byng Inlet and get from Messrs. Holland, Graves, Mau-
bert, and George, some 125 M 1 to 2 red pine and 60 to 75,000
?4, 3 & 4 white pine, bring it to Midland, and we will be
ready to unload on arrival. Price to be $1 per M free off.”

Plaintiff shortly thereafter proceeded with his tug, and
barge or lighter in tow, to Byng Inlet, and there took on
board the barge or lighter 62,000 ft. of lumber known as
shorts, being lumber from 4 to 10 ft. in length, for Bryan
Bros., of Collingwood, and 161,914 ft. of defendants’ lumber
of the kinds specified in defendants’ letter of 10th Septem-
ber ahove referred to.

Plaintiff had previously carried lumber for defendants
and defendants were aware of the character of vesselg a.nd,
mode adopted by plaintiff in carrying lumber. Plaintiff en-
gaged, to load the lumber on vessel, men who usually did that
kind of work and were experts at it, and the lumber was
properly and carefully loaded on the barge or lighter,

After the loading plaintiff obtained from the manager
of Holland, Graves, & Co., W. E. Bigwood, bill of lading as
follows :—* Byng Inlet, Sept. 16th, 1903. Shipped, in good
order, by M. E. Bigwood, agent, for account and at the risk
of whom it may concern, on board the lighter in tow of tug
¢ Saucy Jim, whereof Francis Scott is master, now lying
at this port and bound for Midland, the following amount



SCOTT v. ORILLIA EXPORT LUMBER (0. 859

of lumber, to be delivered in like good order at the port of des-
tination, unto the consignee named in the margin, or to their
assigns without delay. (Dangers of navigation only excepted.)
In witness whereof the master hath affirmed four bills of
lading, all of this tenor and date, one of which being accom-
plished, the other to stand void.
Orillia Export Lbr. Co.,, 161,933 ft. Lbr. in Rgh. 26.60
Midland.

F. Scott.
Loading 29.15/100.

W. E. Bigwood,

Agent.”

And thereafter on 16th September left port with the in-
tention of proceeding to Midland, but, after going out a few
miles into the lake, finding the weather rough, the master
returned to shelter and lay to till the following morning,
when the wind having abated and changed, being then N.N E,
off the land and favourable, he proceeded on his way to-
wards Midland. All went well until about 2 o'clock in the
afternoon of the 17th, when, as the vessel was about opposite
the Western Isles, a very exposed part of the lake, the wind
suddenly changed from N.N.E. to N.W., and, as the witnesses
describe, blowing a perfect gale, a violent storm raged for
several hours. In this storm the captain or master pursued
the only course open to him, namely, proceeded onwards to-
wards Hope Island, which was about 13 miles distant, Dur-
ing this storm the sea ran very high, and the waves are de-
scribed as having rolled over the stern of the scow and piled
up on the cargo of lumber 8 feet deep. When off the lee of
Hope Island, and after the storm had raged for several hours,
it was noticed that the scow had somewhat listed to star-
board, and the master, thinking she must have taken in
water, endeavoured to get to her for the purpose of pumping
her out, but was unable to do so owing to the violence of the
storm. The scow immediately after further listed, and then
about two-thirds of the deck cargo slid off into the water,
and when the cargo moved, the hatches becoming submerged,
the hold of the scow at once filled with water. The part of
the cargo that slid off drifted, and a large portion of it was
blown ashore on the north end of Beckwith Island. and the re-
mainder was lost. In the condition which the vessel then was,
with the hold filled with water, there were no means at hand
by which the master could in any way rescue the lumber, and
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he proceeded with his vessel and remainder of cargo thereon
to the nearest dock, Christian Island, from which point he
despatched a message to the defendants informing them of
the loss (which however did not reach defendants till after
plaintiff’s arrival at Midland), and plaintiff proceeded to
unload and pump out the scow. Having done this, he re-
loaded and proceeded’ to Midland, and there delivered about
30,000 ft. of the cargo he had taken on at Byng Inlet. On
his arrival at Midland the master at once notified defendants
of the loss, and aided them in procuring assistance to collect
and rescue the lumber, and at this time plaintiff promised
defendants he would deliver the part of the cargo which had
slid off when collected, the defendants to load the lumber
on the vessel, plaintiff to charge only the freight as per bill
of lading, and he then repudiated any liability for the loss.

Plaintiff claims to recover the whole freight, $161.91,
being at the rate of $1 per M for 161,914 feet taken on
board at Byng Inlet, $15 money paid for unloading and
pumping out vessel at Christian Island, $20 money paid for
wages of men reloading, and $3 for horse hire, telephones, ete.

Defendants contend that there was an express contract,
without any exceptions, to deliver the lumber, and that noth-
ing is due until the whole lumber received is delivered ; that
the loss was occasioned by the negligence of plaintift and his
servants in not having battened down and covered the hatches
of the vessel; and that therefore plaintiff is not entitled to
his freight, and defendants are entitled to recover damages
by way of counterclaim from plaintiff.

It seems to me that what took place between plamntiff and
defendants over the telephone, and what is to be found in the
correspondence referred to, only fixed the rate or price for
carrying the lumber; there is mnothing that would estop
plaintiff from afterwards requiring the delivery to him of
the usual bill of lading at the port of shipment before clear-
ing with his cargo. This usual bill of lading he did require
and obtain, and it contains a provision *‘ excepting dangers
of navigation.” There was also evidence given tending to
shew that it is the custom on these waters to furnish such g
bill of lading, and that dangers of navigation are, as such
custom, always excepted. Apart from this, T think plaintiff
is a carrier by water within the meaning of R. S. C. ch. 82,
sec. 2, and that, as to this lumber carried by him, by the
terms of the statute, sub-sec. 4 (a) of sec. 2, dangers of
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navigation are excepted. Neither this provision of the statute
nor the inclusion of it in the bill of lading or contract would
protect or relieve plaintiff from liability for damages if his
vessel was not seaworthy when it left Byng Inlet, or if the
loss arose or was occasioned by the act, default, or negligence
of the master or his servants.

The evidence shews that the vessel was seaworthy when
she left Byng Inlet; that she had been properly and care-
fully loaded. The hatches were not battened down or covered
with tarpaulin, but the short lumber was built up solidly
through the hatches, and the hatches were covered over with
the lumber. There was also evidence given and not contra-
dicted shewing that on vesesls of this character the hatches
were never battened down or covered with tarpaulin, though
on much larger vessels loaded with lumber it is the practice
to do so.

I find that the loss was occasioned by storm and tempest,
during which the water rolling over the vessel and the
working of the lumber on the deck let in water that caused
the listing and upsetting of the cargo and consequent loss,
and I am unable to say that there was any want of skill or
any neglect or default on the part of the master or his ser-
vants that occasioned the loss.

It is pointed out in Mr. Lewis’s Work on Shipping, p-
32, citing Haradon v. Practor, 9 Q. B. 592, that where “ loss
by dangers of navigation is excepted in a bill of lading and
the vessel is lost in a storm, the master must prove the loss
by the storm, and it then lies on the merchant’s part to prove
want of skill or negligence on those in charge of the vessel.”
This onus defendants have not satisfied,

I find therefore that plaintiff is entitled to recover his
freight, but only for the quantity of lumber actually de-
livered. The evidence shews that there was taken on board
161,914 feet, and of this 4,303 ft. deals and 2,658 ft. of
Norway was lost, leaving 155,620 ft. delivered, which in-
cludes the lumber collected and gathered, said to be 125,620
ft.: see Lewis on Shipping, p. 52. This at $1 per M amounts
to $155.62. Plaintiff is not entitled to the $15 paid out for
unloading and reloading scow at Christian Island, but is en-
titled to $1 expended by him as shewn by his bill as first
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rendered for horse hire, etc., and to the sum of $20 paid out
to defendants’ men for reloading vessel at request of defen-
dants’ agent, making a total of $176.62, for which I direet
Judgment to be entered for plaintiff against defendants with
costs of the action. And I dismiss defendants’ counterclaim
without costs.

MAay 26TH, 1906.
C.A.

MILLOY v. WELLINGTON.

Husband and Wife—Criminal Conversation—A ction, against
Seducer—Defence — Abandonmenit of Wife—License to
Commit Adultery—Damages—New Trial—M: iscarriage—
Appeal.

Upon the settlement of the minutes of the judgment of
the Court of Appeal delivered on 23rd February, 1906 (ante
298), it appeared that there had been some misunderstanding
as to the terms of the consent on which the J udges compos-
ing the Court supposed they were acting, and the terms
of the judgment were discussed by counsel before the Court.

E. B. Ryckman and C. S. Maclnnes, for defendant.
W. R. Smyth, for plaintiff by revivor.

The judgment of the Court (Moss, C.J.0., OSLER, GAR-
ROW, MAcLAREN, MEREDITH, JJ.A.), was delivered by

OsLER, J.A.:—My former judgment is to be considered
as withdrawn, and is not to be made use of or referred to by
either party in the subsequent proceedings in the case.

We cannot, in my opinion, hold upon the evidence that
the deceased plaintiff had lost his right of action. Even if
the mere abandonment of the society of the wife or a separa-
tion between the husband and wife were a defence in an action
of this kind—and it would seem to have been so held on
demurrer by a divided court in Patterson v. MacGregor, 28
U. C. R. 280—the evidence, fairly read and without resting
on any merely isolated expressions, warranted the jury in
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finding that there had been no final abandonment nor any
final separation between the parties, though they were, no
doubt, and had for a long time been, living apart when de-
fendant, supposing that he had the right to do so, and per-
haps even ignorant of their former relations, assumed to
intermarry with plaintiff’s wife. Plaintiff, therefore, had
not forfeited the right, whatever may be its value, to com-
plain of the insult and wrong inflicted upon him by the
seduction of his wife and of the loss of the matrimonial con-
sortium, all chance of the renewal of which was certainly
put an end to by the conduct of defendant, however venial
that, in the circumstances, may be thought to have been.
Speaking for myself, I agree with the opinion of the dis-
senting Judge (Wilson, J.) in Patterson v. MacGregor, and
with his view of the authorities, rather than with that of his
learned colleagues, and it may be noted that the Chief Jus-
tice (Richards, C.J.), though concurring with Morrison, J.,
in the disposition of the demurrer, added that in a court
of appeal he might, on further consideration, arrive at a dif-
ferent conclusion. The express license of the husband to do
the wrong complained of is, of course, a defence, but, unless
abandonment, taking place before adultery, can be regarded
as amounting, in the circumstances, to connivance or general
license to the wife to misconduct herself with any one, it is
not, in my opinion, an answer to the hushand’s action, though
it may well “be taken into account as a very important ele-
ment operating in diminution of the damages.”

[ Reference to cases cited by Wilson, J., in Patterson v.
MacGregor, and to Evans v. Evans, [1899] P. 195; King v.
Bailey, 27 A. R. 703.]

Defendant’s appeal from the judgment of the Divisional
Court must, therefore, be dismissed, because the case could
not have been withdrawn from the jury on any such ground,
gc., abandonment, as is now contended for.

Plaintiff’s cross-appeal from that judgment must also be
dismissed because there was a plain miscarriage at the trial
in more than one respect.

The appeal and cross-appeal are dismissed with costs.
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OSLER, J.A. May 28rtH, 1906.
C.A.~-CHAMBERS.

KIRBY v. TOWNSHIP OF PELEE.

Appeal to Court of Appeal—Eatending Time for—Excuse for
Delay—Importance of Case— Costs — Objectionable Afi-
davit.

Motion by defendants to extend the time for setting down
appeal from the report of the Drainage Referee.

W. D. McPherson, for defendants.
F. E. Hodgins, K.C., for plaintiff.

OsLER, J.A.:—The motion was launched upon an affidavit
of the reeve of defendants, sworn on 2nd May, 1906, in
which he states that he “is advised and believes that the
report of the Referee was filed on 2nd December, 1905; that
notice of appeal was given on 23rd January, 1906 ; that on
24th February, 1906, the draft of the appeal was served upon
plaintift’s solicitor, but had not heen returned ; that the evi-
dence and exhibits are now ready for the printer, and he has
the same in the hands of the printer, so that the appeal
books will be ready in a few days. The excuse for the delay,
as stated by the deponent, is that the township is an island
in Lake Erie, 16 miles from the mainland, and in the winter
time for weeks at a time, and sometimes for over g month,
it is impossible to have any communication with the main-
land ; that the telephone cable between the island and the
mainland is most of the time out of order during the winter
season, so that no communication can be had in that way,
and is out of order at the present time; that some of the
exhibits put in at the trial were taken back to the island after
the trial, and, owing to the isolated condition of the island,
communication could not be had so that the exhibits could bhe
returned “ until recently * for the purpose of being printed.
In deponent’s belief the appellants have a good right of
appeal, and the application is made bhona fide.

A further affidavit on behalf of the defendants was after-
wards filed, made by one Wilkinson, whose firm has the con-
tract for conveying the Pelée Island mail between the post
office at Leamington and Point Pelée, where the mail, during
the winter months, is landed from Pelée Tsland. The de-
ponent states that during February last “only ” three mails
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were received from or despatched to Pelée Island ; that there
was no mail between 19th February and 1st March last, and
none between 7th March and 19th March; and on at least
three occasions, on account of the quantity of mail and the
condition of the weather, the mail carrier was unable to take
all the mail for the island on one trip, and was forced to
leave a considerable part of it until he could make another
trip, and this would detain that portion of his mail for
several days more.

For plaintiff was filed an affidavit made by one Selkirk,
the postmaster at Leamington, who operates the telephone
cable between Pelée Island and the mainland and handles
the winter mail service between the same. Mails were re-
ceived and despatched on the 9th, 11th, 17th, 24th, and 30th
January. In February, received 7th, 13th, and 18th, and
despatched 6th, 13th, and 19th of the month. In March re-
cerved and despatched, 1st, 17th, 19th, 25th, and 28th. In
April 8 mails were received and despatched. Mails were of ten
delayed owing to rough weather and moving ice, so that they
did not always reach the island on the same days as those
on which they were despatched from Leamington, and some-
times were delayed several days before leaving Pelée Island.
The same deponent states that the telephone service and
connection between Pelée Island and the mainland was
maintained in good order and in continuous and uninter-
rupted service from 23rd January to 23rd April, except from
24th January to 28th January.

An affidavit of plaintiff, who describes himself as a bar-
rister-at-law, states that reasons against appeal were delivered
and service admitted on 27th February, and that the appeal
bond was filed on '22nd February; that after the time for
delivery of the appeal hooks had expired he “inquired and
requested delivery thereof, and was advised that they were
not printed for the reason that the defendants had failed to
provide funds therefor and to carry on the appeal.”

He also states generally that for more than a month be-
fore the time for setting down the appeal, steam and sailing
boats plied between Pelée Tsland and the mainland carrying
passengers and freight, and the mail carrier would, besides,

‘have brought at any time the exhibits referred to in the

reeve’s affidavit.
Upon considering the affidavits, T am of opinion that no
sufficient excuse has been established for extending the time
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for setting down the appeal or for the omission of the ap-
peilants to set it down for the sittings which began 23rd
April. The absence of any affidavit from the defendants’
solicitors is very significant. It ought to have been shewn
when the exhibits required were first written for, and when
they were received from the island, and it does very clearly
appear that, whatever delay and difficulties there may have
occasionally been in communication between the island and
the mainland, abundant time remained in which to have sur-
mounted them all, and to have procured the necessary papers
in time to have got the appeal books ready and to have set
the case down for the last session of the Court. No appli-
cation was made until long after that session began. I do
not even know, except from a not very firm statement from
one of the counsel who appeared on the motion, what is the
nature of the action, and no one could suggest the nature of
the defence or the amount of the referee’s award. Thig may
be but trifling, and it rested with the appellants to shew
that the case was of so important a nature, either from the
magnitude of the amount at stake or from the questions of
law involved, that justice required that the delay on their
part should, on some terms, be overlooked. This has not
been shewn, and I must therefore dismiss the motion. I do
so without costs because of the language used in plaintiff’s
affidavit. It serves no purpose, and is especially objection-
able in the affidavit of a professional gentleman, to stigmatize
statements in the affidavit of another deponent as * ahso-
lutely false to his knowledge,” or as “ cunningly devised and
deliberately made to produce innuendoes false to his know-
ledge and intended to mislead.” It is enough to state the
facts as the deponent understands them, leaving it to tne
Judge to determine between opposing statements,

May 28tH, 1906.
DIVISIONAL COURT.

YEMEN v. MACKENZIE.

Land Tilles Act—Registration of Caution—Application to
Vacate—Status of Applicant—Registered Owner I mpeach-
ing Mortgage — Determination of Invalidity of Mort
gage by Local Master of Titles—J urisdiction.

Appeal by plaintiff from order of BrirttoN, J., ante
R01, dismissing plaintiff’s appeal from order of local Master
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of Titles for Rainy River South Division, upon an applica-
tion by plaintiff to terminate a caution registered by defen-
dants, finding that a certain mortgage was invalid as against
the wife of Alexander Mackenzie, as having been obtained
without consideration and executed without independent ad-
vice, and ignorantly and under pressure,

W. Proudfoot, K.C., for plaintiff, contended, first, that
“the local Master was disqualified from hearing the case, he
being a partner of defendants’ solicitor.

[Counsel agreed that the Court should hear the case, on
the evidence adduced before the Master, without regard to the
opinions expressed by the Master or Britton, J.]

Proudfoot then contended that the Master had no juris-
diction to determine the validity or invalidity of the mort-
gage, and that the finding on the evidence should be in his
favour.

Frank Ford, for defendants, contra.

TaE Court (FALCONBRIDGE, C.J., MAGEE, J., MABEE,
J.), held that under Rule 22 in the schedule to the Land
Titles Act, plaintiff had no status to apply to discharge the
caution registered by defendants, nor did secs. ¥5 and 82 of
the Act assist plaintiff. Also, that the Master had no au-

_ thority to deal with the merits of the case as regards the

mortgage, and his finding thereon should not prejudice
plaintiff in any proceeding hereafter taken in any forum.

Appeal dismissed, with that reservation. No costs here
or below.

May 297H, 1906.
DIVISIONAL COURT.
Re FAULDS.

Infant—Custody—Rights of Father—Maiernal Grandmother
—Religious Faith—Temporal Welfare of Child—Fitness
for Custody—Agreement—Habeas Corpus—Terms—Pay-
ment of Cost of Maintenance.

Appeal by Isabella Gibbs, the maternal grandmother of
the infant Eva McD. Faulds, aged eleven, from order of
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ANGLIN, J., ante 759, awarding the custody of the infant to
her father, John F. Faulds, upon an application on the return
of a habeas corpus directed to the appellant.

W. A. McMaster, Toronto Junction, for appellant.
W. E. Middleton, for J. F. Faulds, respondent.

THE Court (FALCONBRIDGE, C.J., MAGEE, J., MABREE,
J,), held that R. S. 0. 1897 ch. 259 had no application to
this child, and no terms as to payment of cost of mainten-
ance of child while in custody of her grandmother could be
imposed upon the father. Upon the merits the Court failed
to find anything to criticize in the.judgment of ANGLIN, J £
either as to facts or law, and, entirely agreeing with it, dis-
missed the appeal with costs.

CARTWRIGHT, MASTER. May 30tH, 1906.
CHAMBERS.
LEFURGEY v. GREAT WEST LAND (CO.

Trial—Postponement—N ecessary Witnesses—DMembers of Par-
liament—Refusal to Attend during Session.

Motion by defendant to postpone trial.
J. E. Jones, for defendants.
J. W. Bain, for plaintiff.

TuE MasTER :—The ground of the motion is that one of
the defendants is a member ‘of the House of Commons, which
is now in session, and that at least one other member will be
required in support of the defence, and that they are un-
willing to attend the trial during the session.

It was contended by Mr. Bain that this was no reason for
postponing the trial. It was, however, decided otherwise as
long ago as Rees v. Attorney-General, 2 Ch. Ch. 386. This
I followed in Kidd v. Kidd (20th April, 1906), where the
defendant was a member of the Legislative Assembly of
Ontario. -

[Reference to Cox v. Prior, 18 P. R. 492.]

Order made as asked. Costs in the cause.
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May 30TH, 1906.
DIVISIONAL COURT.
BLACK v. ELLIS.

Pleading—=~Statement of Claim—DFrivolous or Vexatious Ac-
tion—Prolixity — Municipal Corporation — Contract for
Purchase of Electric Plant—Allegations against Mayor—
Alterations in Contract—Ratification by Council—I njunc-
tion—'Parties—Rule 261—Stay of Action—Amendment
—Costs.

Appeal by defendants from order of AnGLIN, J., ante
490.

A. E. Fripp, Ottawa, for defendant Ellis and defendants
the corporation of the city of Ottawa.

C. A. Moss, for defendant liquidator of the Consumers’
Electric Co. of Ottawa.

G. H. Watson, K.C., for plaintiff.

THE CoUrT (FALCONBRIDGE, C.J., MAGEE, J., MABEE,
J.), dismissed the appeal with costs, agrecing with the opin-
ion of ANGLIN, J. :

May 30tH, 1906.
DIVISIONAL COURT.
BANK OF OTTAWA v. HARTY.

Cheque—Forged Indorsement of Payee—Deposit with Bank
by Customer for Collection — Indorsement by Customer
after Payee—DPayment by Drawee Bank — Refund when
Forgery Discovered—Liabilily of Customer—Bills. of Ex-
change Act—New Trial—Questions for Trial.

Appeal by plamtiffs from judgment of Bovp, C.. 6 0. W.
R. 925, dismissing action as against defendant Harty with
costs. The action was brought to recover from Harty, a
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customer of plaintiffs, $573, the amount of an overdrawn
account, and to recover from McEwan and Harty the balance
due upon a cheque indorsed by McEwan and then by Harty
and deposited to credit of the latter. Subsequently it trans-
pired that the indorsement by McEwan was not ‘that of the
payee. The trial Judge held that the plaintiffs had not
established by evidence that a forgery had been committed.
It was not proved against Harty that McEwan was not en-
titled to the money.

The appeal was heard by MErepITH, C.J., MACLAREN,
J.A., TEETZEL, J.

W. E. Middleton, for plaintiffs.
M. J. O’Connor, Ottawa, for defendant Harty.

TeeTzEL, J.:—The Chancellor dismissed the action
against defendant Harty because the evidence, which was
most imperfectly given, failed to prove that defendant
McEwan was not the real McEwan named in the cheque,
and that he had no right to indorse if as he did; but upon
the main question, as to the liability of defendant Harty,
assuming that the indorsement of the cheque in question by
defendant McEwan was a forgery, the trial J udge expressed
no opmlon.

The motion was for a new trial, on the ground of sur-
prise, and upon the argument we expressed the opinion that
plaintiff had established a case for a new trial upon terms ;
but counsel for defendant Harty argued that, assuming that
the Court should find that the indorsement was a forgery,
defendant Harty could not, upon the evidence, he held liable
to plaintiffs, and consequently a new trial in reference to the
question of forgery would be fruitless, and we were asked
therefore to determine his liability, assuming that the in-
dorsement was a forgery.

For the purpose of considering the question, T adopt the
following findings of fact by the trial Judge:

“ Defendant McEwan, being in possession of the cheque
in question, of which he claimed to be the owner, indorsed
and handed it to the other defendant, Harty, to be collected
and paid over to him, McEwan. Defendant McEwan a
pears to be unversed in affairs, and went to the other defen-
dant as one who had done business for him. T find on the
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facts, so far as given in evidence, that Harty believed Mec-
Ewan to be the owner and entitled to receive the money.
He handed the cheque to the bank (plaintifis) to be collected,
in order that the money might be obtained for McEwan.
The money, being paid in New York, was transmitted in
effect to plaintiffs, and by them paid out to the extent of
$659.25 on Harty’s cheque, which was marked “ Re Mec-
Ewan” He forthwith took the money and paid it to
McEwan, and had at the same time and on the same day a
settlement of accounts with McEwan (who owed him $90),
with the result that the balance of $90 in the bank, proceeds
of the McEwan cheque, was left there as the money of Harty.
The matter was thus closed on 9th January, 1905; on 18th
May plaintiffs advised Harty that the New York bank had
revoked the payment of the cheque, on the ground that the
payee’s name had been forged, and re-claimed the money from
Harty.

Additional undisputed facts are that Harty saw defendant
McEwan indorse the cheque; that he told the bank manager
that he knew McEwan, the indorser; and, when the manager
said he would cash the cheque at once if Harty would in-
dorse it, he declined, stating that he knew nothing about the
cheque except what McEwan told him, and the cheque might
not be paid; whereupon he was told that for the purposes of
collection heswould have to witness the indorsement, This
he did, writing beneath his name the words, “without any
recourse to me whatever,” whereupon plaintiffs in the usual
course of business indorsed the cheque, guaranteeing * all
prior indorsements ” and forwarded it to New York for col-
lection.

Plaintiffs having repaid the money to the New York bank,
th2 amount of the cheque was charged back to defendant’s
account, and the action is to recover moneys lent or advanced
to defendant by way of overdrafts, and in the alternative
plaintiffs allege misrepresentation by both defendants as to
the indorsement, relying upon which plaintiffs guaranteed
the indorsement, collected the amount, and were afterwards
compelled to refund the same, etc.

Defendant Harty, having acted honestly, would not be
liable unless his representations and the other facts consti-
tute a contractual responsibility.
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[Reference to White v. Sage, 19 A. R. 135; Derry v.
Peek, 14 App. Cas. 337.]

In the present case the money was paid by plaintiffs not
to the forger, but to defendant Harty, and while he (Harty)
would clearly not be liable in an action for deceit, I think
the facts constitute a contract of warranty by him that he
was entitled as agent for the rightful owner of the cheque to
request plaintiffs to collect it and to pay the proceeds to
him as such agent when collected, and that, assuming that the
indorsement was forged, defendant is liable to repay, under
the rule laid down in Collen v. Wright, 5 E. & B. 647, and
followed in many subsequent cases. . . .

[ Reference to Dickson v. Reuter, 3 C. P. D. at p. 7;
Fairbanks v. Humphreys, 18 Q. B. D. 54; Oliver v. Bank of
England, [1902] 1 Ch. 610; Starkey v. Bank of England,
[1203] A. C. 114; Mayor of Sheffield v. Barclay, [1905]
AL C. 392,

In the present case the defendant, having in his posses-
sion the cheque purporting to be properly indorsed, was, if
not by express words, by unequivocal conduct, throughout
asserting that he was the agent of the lawful holder and
authorized by him to employ plaintiffs to make collection
and to receive from them the proceeds, and by such conduct
also invited plaintiffs to do as they did. :

Upon the faith that he had that authority, plaintiffs were
induced to take the cheque, gmarantee the indorsement, and
pay over to defendant the proceeds when collected.

If the indorsement was a forgery defendant’s assertion of
authority was untrue, and upon the above authorities he
must be treated as having undertaken that it was true, and
therefore is personally liable to plaintiffs for any loss sus-
tained on account of its falsity. :

Upon payment by plaintiffs of the costs of the former
trial and of this appeal, there will be a new trial, confined
to the two questions, whether the indorsement was a forgery,
and if it was, the amount of plaintiffs’ loss.

MerepiTH, C.J., gave reasons in writing for the same
conclusion.

MAcLAREN, J.A., concurred.
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CARTWRIGHT, MASTER. May 31st, 1906.
CHAMBERS.
HOGABOOM v. HILL.

Default Judgment—Writ of Summons not Specially Indorsed
—~Setting aside—Delay in Moving—Issue of Ezecution.

Motion by defendant Hill to set aside a writ of fi. fa.
goods issued pursuant to an order made ex parte on 16th
February, 1906, under a judgment of 4th January, 1894, as
well as the judgment itself,

G. H. Kilmer, for defendant Hill.
W. N. Ferguson, for plaintiffs,

THE MASTER:—It was contended : (1) that the order
ghould not have been made ex parte; and (2) that the writ
of summons was not specially indorsed within the meaning
of No. 245 of the Consolidated Rules of 1888.

I agree with the second contention, so that it is not neces-
sary to deal with the first.

The writ not being specially indorsed, the judgment was
a nullity (see McVicar v. McLaughlin, 16 P. R. at p. 452),
and defendant has not done anything to raise an estoppel
against him: see Piggott v. French, ante at p. V84. The de-
fendant denies any knowledge of the entry of judgment. This
is to some extent corroborated hy the fact that the affidavits
of service, though made out, were never sworn to, or, if so,
were never signed by the commissioner, and therefore cannot
be considered as sworn.

The writ and judgment should therefore be set aside as
against Hill, with costs to him in any event. He should ap-
pear forthwith and facilitate trial if he intends to defend the
claim.

VOL. VII. O.W.R. NO. 21—59
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CARTWRIGHT, MASTER. May 31st, 1906.
CHAMBERS.
McCONNELL v. ERDMAN.

Costs — Set-off — Interlocutory Costs — Appeal to Court of
Appeal—Jurisdiction of Master in Chambers.

Motion by plaintiff for an order setting off costs, ete.
C. J. Holman, K.C., for plaintiff. .
J. H. Spence, for defendant.

TaE MASTER:—The facts of this case are set out in the
judgment of the Court of Appeal in 6 O. W. R. 451.

Pursuant to that judgment, plaintiff’s costs of setting
aside the award have been taxed at $96.04. This makes due
to plaintiff for costs $333.13, besides his verdict for $140.60.
Defendant’s costs in the Court of Appeal have been taxed at
$131.05. Plaintiff asked defendant’s solicitor to allow that
to be set off and to consent to the $200 paid in as security
for the appeal being repaid to plaintiff. But this was not
done, and the present motion became necessary for an order
allowing a set-off.

It was conceded that defendant was financially worth-
less. But it was contended that these were not interlocutory
costs within the meaning of Rule 1165. 'The contrary, how-
ever, has been decided by Mr. Justice Osler in Young v,
Hobson, 8 P. R. 253, as to costs of an appeal to a Divisional
Court. The further appeal to the Court of Appeal is only
a step in the cause or action, but a still further appeal is not
so, whether to the Supreme Court or the Privy Council:
Centaur Cycle Co. v. Hill, 7 O. L. R. at p. 412, 3 0. W. R.
255, per Maclennan, J.A.

It is plain from Clarke v. Creighton, 14 P. R. 34, that
the motion can be made to the Master in Chambers., Rut
defendant’s solicitor should have consented to what was asked
without any motion.

The order will go with costs.
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WCARTWRIGHT, MASTER. JUNE 1sT, 1906.
CHAMBERS.
KENNEDY v. HILL,

Particulars—Statement of Defence—Action to Establish Wall
—Defences of Want of Testamentary Capacity and Revo-
cation.

Motion by plaintiff for particulars.
L. V. McBrady, K.C., for plaintiff,
W. Proudfoot, K.C., for defendant.

THE MASTER :—This 18 an action to establish a will the
validity of which is disputed. The statement of defence,
amongst other grounds, alleges in paragraph 3 that the tes-
tator was not of sound testamentary capacity at the time of
signing the will. In paragraph 5 it is alleged that if the will
propounded was a proper will at the time of making, it was
afterwards revoked by the testator.

Plaintiff has moved for particulars of the 3rd paragraph,
as to the grounds relied upon by defendant as shewing want
of testamentary capacity at the time when deceased became
of unsound mind, etc., also for particulars of the statement
in the 5th paragraph shewing when and how the revocation
was effected.

So far as the 3rd paragraph is concerned, I do not think
the motion can succeed. The grounds on which it will be
sought to shew want of testamentary capacity are matters
of evidence, and as such cannot be required to be given at
this stage. Nor does it seem to be necessary for plaintiff to
know the time when the testator is alleged to have lost any
testamentary capacity. The material fact on which defen-
dant will rely and must establish is that on 4th July, 1903,
when the will in question was executed, the testator was not
compos mentis. How soon before that date his mind was
affected is not material, though his prior mental condition
will no doubt be gone into at the trial.

~ As to paragraph 5, T think the motion should succeed.
The plaintiff is entitled to know now on what facts defendant
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relies as shewing a revocation, so that if necessary he may
reply thereto.

Though not perhaps conceivable in’ the present case, yet
in other cases it might be intended to rely on a subsequent
marriage. If this were so, then the fact should be stated so
that plaintiff might set up, e.g., that though a ceremony was
gone through there was, for good reasons, no actual and
valid marriage. The defendant should give a definite state-
ment of the acts of the testator which are relied on as shew-
ing revocation.

In the 4th paragraph it was alleged that the execution of
the will in question had been obtained “ by fraud and undue
influence.” Particulars of these were also moved for. On
the argument it was conceded that particulars of undue in-
fluence could not be required, and defendant agreed to strike
out the allegation of fraud.

The order will go as above, with costs in the cause, as suc-
cess has been divided.

ANGLIN, J. JUNE 1sT, 1906.
TRIAL.

MACOOMB v. TOWN OF WELLAND.

Highway—Dedication—User—Evidence of — Parties—Attor-
ney-General—Municipal By-law—Plans—Registration.

Action for a declaration that the portion of the River
road leading from Port Robinson to Welland along the bank
of the Chippewa creek, or Welland river, lying between Bur-
gar street and Dorothy street, in the town of Welland, was
not a highway, but was the private property of plaintiffs,
The plaintiffs owned the lands which lay along the eastern
boundary of this portion of the River road, and maintained
that their respective properties extended to the water’s edge
of the river, and included the strip of land in question. The
defendants contended that this portion of the River road was
a kighway.

G. Lynch-Staunton, K.C., and T. D. Cowper, Welland,
for plaintiffs.

E. D. Armour, K.C,, and G. H. Pettit, Welland, for de-
fendants.
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ANGLIN, J.:—This road has been continuously travelled
by the public since the district was first seitled. To the south
of plaintiffs’ properties it enters Hellems avenue, by which
it affords direct access to the main street of the town of

Welland.

Prior to 1855 this River road appears to have been the
main avenue of communication between Port Robinson and
Welland. In that year one Thomas Burgar, who then owned
the properties now held by plaintiffs and other adjacent
lands, agreed with the municipal corporation of the township
of Crowland, in which these properties were then situate, to
dedicate to the public as highways and to open up for traffic
the streets now known as Burgar street and Dorothy street,
and, in consideration of his doing so, the municipality agreed
to close up and convey to him the portion of the River road
now in uestion. For this purpose a by-iaw was passed, the
legality and sufficiency of which defendants expressly admit,
and a conveyance to Burgar was duly executed by the reeve,
which, the defendants admit, vested the title to the strip of
land in question in Thomas Burgar. Whatever rights, if any,
to the soil and freehold may have remained outstanding in
the Crown, I shall not deal with. Their admission estops
the defendants from questioning that the fee of the land in
dispute was by the conveyance of 1855 from the reeve of the
township of Crowland vested in Thomas Burgar. Upon that
admission the disposition of this action will proceed.

. As, therefore, this land must, for the purposes of this
action, be deemed to have become private property in 1855,
if a highway now exists upon it, it must be by virtue of an
express or implied dedication thereof by the owner for the
purpose of a highway since that date. Because such private
dedication would vest in the municipality not merely the sur-
face, but also the soil and freehold of the highway (Roche
v. Ryan, 22 O. R. 107, 109, and Mytton v. Duck, 26 U. C. R.
61) it is unnecessary, for the purposes of the present action,
that the Attorney-General should be added as a party.

The by-law, pursuant to which the conveyance to Thomas
Burgar was made, contains the following clause :—“ And he
it further enacted that the said Thomas Burgar shall have the
right to close up the said road as soon as the above men-
tioned streets are opened for public use and travel. And that
the said road allowance and the said Welland river road shall,
from and after the day the said Thomas Burgar shall open
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for public travel the said Main street and Burgar street,
given in lieu thereof, cease to be public roads or highways,
and shall be and remain for ever closed up, and the right of
the public to travel thereon shall cease and determine.”

The conveyance to Burgar was absolute in-form, however,
and 1t is not contended by defendants that the paragraphs
above quoted from the by-law derogated in any way from his
rights under his deed.

The evidence establishes that until about the year 1873
Burgar street was unfit for use as a public highway. Indeed
to travel upon it was so dangerous that a fence was erected
across it and maintained by Thomas Burgar. Meantime the
public continued to use the River road as it had been used
prior to 1855. .The precise date at which Burgar street was
opened for use as a road is, upon the evidence, somewhat
uncertain.  But I accept the statement of George H. Burgar,
a witness called by plaintiffs, that this street was so opened
in 1873 or 1874. I regard his testimony as more reliable
upon this point than that of David Ross, a witness called.in
rebuttal. Until Burgar street was opened, all the traffic
which came from the north upon the River road continued
along that road past plaintiffs’ properties. Since Burgar
street was opened, this traffic has been divided. But no
attempt has been made at any time to cloze the portion of the
River road in question, and the public have continuously
used it without let or hindrance. From time to time some
public money has been spent upon this portion of the road in
scraping and ditching it, and some years ago the municipal
corporation laid a narrow plank sidewalk on its east side,
running north «from- Dorothy street for a short distance.

The paper title of plaintiffs to the strip of land in dis-
pute is clearly made out, except that some of the mesne con-
veyances affecting the title of plaintiff Wells contain in the
habendum the following clause: ¢ Subject, ete.,, and to any
right which the public may have in tha portion of said lot
now used as a highway across said lands.” The conveyances
in the chain of title of plaintiff Macoomb do not appear to
contain any such reservation.

In 1875 two plans were registered, which are indorsed
with certificates of approval by the municipal corporation of
the village of Welland. Upon these plans the lines of lot
“A.W..” one of the lots comprised in the property of the plain-
tiff Wells, extend across the River road and to the water’s edge
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of the river. A plan prepared for the trial of this action, and
admitted by defendants to be correct, shews the same lines
carrieG in like manner to the water’s cdge. But all three
plans shew the River road as a continuous highway crossing
the properties of plaintiffs.

These plans seem to make little or nothing for the con-
tention of either party. |

A predecessor in title of plaintiff Wells, one McGlashan,
in the year 1886 planted a hedge along the west limit of the
River road, thus separating the lands which he occupied from
the roadway. This hedge is still upon the border of the
travelled road. Miss Helen McGlashan, a witness for plain-
tiffs, says that her father planted this hedge because “ he did
not wish to fence off the place from the road.” He also had
a wire strung upon posts outside of the hedge “ to protect it.”
This hedge is said to have been planted upon what had there-
tofore been the via trita of the River road, and to have com-
pelled people using this road to drive closer to the edge of
the river bank. Miss Maggie McGlashen says that the reason
her father planted the hedge was that “he did not want to
make any marked line; he did not wish to distinguish this
portion of the property from any other portion. The hedge
was just there for a shield.” These statements by the Misses
McGlashan of their father’s intentions are, I think, inadmiss-
ible as evidence. It is notable, moreover, that in the convey-
ance to McGlashan in 1884 oceurs the reservation of “any
right which the public may have in that portion of said lot
now used as a highway across said lands.” This conveyance
is from Alexander J. McAlpine, who owned this part of the
property from 1871 to 1884. He gave evidence at the trial
that during his ownership he .never objected to the public
going across; he put up a fence to confine the traffic to the
roadway proper; and he ,suppqsed that belonged to Xhe
publ‘c The same reservation is found in the deed of an-
other portion of the property from Alexander J. McAlpine
to Adolphus Williams, in 1873.

“In all these cases of right of way,” says Buckley, J., in
Attorney-General v. Esher Linoleum Co.. [1901] 2 Ch. 647,
at p. 649, “it is necessary to remember that the thing to be
established is dedieation, not user. A highway is not ac-
quired by user. You cannot acquire a right of public
way under the Prescription Act. If you want to acquire a
righ® by preseription you must go back to the time of Richard

.

T
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L, to a time before legal memory. In most of these cases
dedication, it is true, is proved by user. But user is but the
evidence to prove dedication; it is not user, but dedication,
which constitutes the highway; therefore what always has to
be investigated is whether the owner of the sail did or did
not cedicate certain land to the use of the public.”

The clear distinction between the assumption by the muni-
cipality which is requisite to render it liable for non-repair,
and the dedication by the land-owner which is essential to
extinguish his title to the land, must be always borne in
mind. It is the latter and not the former which must hére
be looked for.

The conduct of the predecessors in title of plaintiffs in
permitting the user of the River road, hetween Burgar street
and Dorothy street, as a highway for some 18 years sunse-
queat to 1855, might perhaps be ascribed to their recogni-
tion of the clause above extracted from the township by-law,
as an unfulfilled condition, which prevented their exercising
full rights of ownership over the strip of land in question. But
no such explanation of their allowing its uninterrupted user
as a highway, since 1873 or 1874, can be suggested. The
right to close it up, if theretofore incomplete, then became
absolute.

“ Enjoyment for a great length of time ought to be suffi-
cient evidence of dedication, unless the state of the property
has been such as to make dedication impossible:” The Queen
v. The Inhabitants of East Mark, 11 Q. B. 877, 883. Here
the enjoyment of this strip of land as a highway has been
uninterrupted for over 50 years since the grant to Burgar
and for over 30 years since the right to prevent such user
was, upon the evidence adduced by plaintiffs, fully estab-
lished.

Plaintiffs’ predecessors in title were aware of this user,
and took no steps to interfere with or interrupt it. Apart
altogether from the reservations in the deeds, and the plant-
ing of the hedge, which seem to affect only plaintiff Wells,
the evidence of dedication seems irresistibie : Frank v. Cor-
poration of Harwich, 18 0. R. 344 ; Fraser v. Diamond, 10
0. 1. R. 90,5 0. W. R. 436.

I am unable to distinguish this caze in principle from
Mytton v. Duck, 26 U. C. R. 61, not cited at bar. In that
case a road, of which the origin was obscure, but which had
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been travelled for 40 years across a lot patented to plaintiff in
1836, was held to be a highway, because “the user for 30
years after the patent would be conclusive evidence of a dedi-
cation as against the owner, and such dedication was equiva-
lent to a laying out by him, so that the road, under C. S. U. C.
ch. 54, sec. 336 (now sec. 601 of the Con. Municipal Act,
1903), was vested in the municipality.” :

Here there has been a user by the public of the strip ot
land in question for 53 years since the grant to plaintiffs’
predecessors, which, upon the admissions, vested the title
to such land in plaintiffs. Even if this user for the first 20
years should not be taken into account, because of the special
clause in the by-law of 1855 above quoted, there has been,
since the right to close up this portion of the River road
became absolute, in 1873 or 1874, 32 or 33 years of uninter-
rupted user before the bringing of this action, sufficient, upon
the authority of Mytton v. Duck, “ to establish conclusively a
dedication.”

This action therefore fails and must be dismissed with
costs.

JUNE 1sT, 1906.
DIVISIONAL COURT.

WOODWARD v. OKE.

Patent for Invention — Improvement in Automatic Drill
Turners — Patentability — Use of Friction as a Motive
Power—Novelty—Anticipation—New Combination. of Old
Elements—Infringement—Colourable Tmitation.

Appeal by defendant from judgment of AxcLix. J., in
favour of plaintiff in action to restrain defendant from in-
fringing plaintiff’s patent for improvements in automatic
drill turners, dated 3rd June, 1902, and for damages for
past infringement.

Defendant denied the infringement and alleged that the
article manufactured by him was from his own device, pat-
ented on 9th August, 1904,
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The trial Judge found that defendant had infringed
plaintiff’s patent, granted an injunction, and assessed the
damages for past infringement at $289.

(. H. Watson, K.C., and F. W. Wilson, Petrolia, for de-
fendant.

W. E. Middleton and I. Greenizen, Petrolia, for plaintiff.

The judgment of the Court (MERrREDITH, C.J., TEETZEL,
J., CLUTE, J.), was delivered by

CLUTE, J.:—Plaintiff’s automatic drill turner is de-
scribed in the patent as being composed of 3 parts: A., a
solid metal collar attached to end of cable, with cone-shaped
shoulder; parts B. and C. consist of a metal collar made in
two parts joined by a thread, as shewn in the drawings, sur-
rounding part A., and fitting it sufficiently loosely to permit
part A. to move freely when weight is removed from the frie-
tior: cone bearing G., upon which the weight of the drilling
.stem, jars, and bit, rest when being raised.

It is said that heretofore, in drilling by the ordinary
method, it has always been necessary for a man to stand
and turn the drill by hand at each stroke in order to keep the
hole round and straight, and this result, it is alleged, is
secured by this invention automatically by utilizing the twist
in the rope and the force of gravitation applied to this in-
vention to do the work. When the weight of this machine,
which varies from 1 to 3 tons, is attached to the suspended wire
cable, the weight will cause the said cable to partly untwist,
and, when the drill descends and for a moment the weight
is taken off, the rope or cable, being attached to the inner shell
or cylinder, will twist back again as it was before the weight
was applied. The effect of this is, that the drill, instead of
striking in the same place, turns automatically with each
stroke, thus striking another part of the rock with each turn
and cutting an even and round hole. The result is obtained
by the weight of the outside shell or cylinder resting on the
shoulder of the inner shell, and thus, when the machine is
raised, the mere weight is sufficient to make the whole ma-
chine, for the purpose of movement, one solid piece. Tts
weight untwists the rope, and so causes it to slightly turn.
When the stroke is complete, the drill rests for a moment,
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the weight is taken off, the rope resumes its former condi-
tion, and is so made ready, by its renewed strength in the
twist, to give the next turn.

The invention is undoubtedly useful, and supplies a long-
felt want. Its mechanism is so simple that it is almost
impossible for it to get out of order, and it is most effective
to do the work required, saving the work of a man and doing
the work more truly than before.

But it is asserted by defendant that the invention is not
new; that it was anticipated by an American patent, dated
26th June, 1894, and called * Ball bearing drilling swivel,”
issued to W. Swan.

On a careful comparison of the specifications, drawings,
and model of plaintiff’s patent with the Swan patent, it will
be seen that the Swan patent includes substantially the same
parts as are contained in plaintiff’s patent, but they are not
utilized to the same purpose. In the Woodward patent plain-
tiff has utilized the friction of the shell or outer casing rest-
ing upon the shoulder of the inner cylinder, so that, when the
machine is raised, the weight is applied and the cable un-
twists, thus turning the drill. In the Swan patent this object
is attained by an entirely different method. As pointed out
by the trial Judge, it is produced by the pin and socket or
clutch, and the friction on the bearing is done away with and
destroyed, as much as it could be destroyed, by the applica-
tion of ball bearings.

The object sought to be attained in hoth was the same, but
the inventor of the Swan patent failed apparently to observe
that the result could be obtained by mere friction. This plain-
tiff discovered, and applied his combination of parts to that
end. He was thus enabled to do away with the ball bearings
and the ratchet or clutch, and so to simplify the machine that
its manufacture would not cost half that of the Swan patent ;
and, what is still more important, to produce a machine that
was effective in its work, which, it is said, the Swan patent
was not.

The contention of defendant’s counsel as to this branch
of the case was, that plaintif’s patent was the mere applica-
tion of the well known ‘mechanism, the swivel to turn the
wheel, and its use for this purpose was anticipated by the
Swan drill. TIn short, that there was nothing new in the
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patent, and what was claimed as an invention was anticipated
by the American patent. No authorities were cited by either
side during the argument.

I am of opinion that this discovery and its application
in the manner described in plaintiff’s patent was a real im-
provement in a turning drill, and had all the elements which
entitled it to be patented.

It seems almost incredible that an invention so simple
should not have been discovered before. The simplicity of
the invention is no reason why it should not be patented, if it
be new and useful: Powell v. Begley, 13 Gr. 381; Yates v.
Great North Western R. W. Co., 24 Gr. 495.

It is true that a mere aggregation of parts, not in them-
selves patentable and producing no new result due to a com-
bination, is not a subject of a patent: Hunter v. Carrick, 11
S. C. R. 300. But a new combination is good if only an
improvement is claimed: Emery v. Iredale, 11 C. P. 106.

In the present case there is undoubtedly contained in the
Swan patent a suggestion of plaintiff’s patent, but from the
evidence and also from the specifications of the two patents,
I am satisfied that plaintiff did not hit upon his invention
from having read a description of the Swan patent and
specifications.

[Reference to General Engineering Co. of Ontario v. Do-
minion Cotton Mills Co., 6 Ex. C. R. 309.]

No doubt, the swivel is an old mechanical device, but the
application to a new purpose of an old mechanical device is
patentable, when the new application lies so much out of the
track of the former use as not naturally to suggest itself to g
person turning his mind to the subject, but requires thought
and study: Bicknell v. Peterson, 24 A. R. 427; Penn v. Bibby,
T R 2 Chv 1Ry

It cannot be doubted, I think, that although, when djs-
covered, the method of applying the swivel to its present use,
by utilizing the twist of the cable with friction to produce
the result, seemed simple and manifest, yet the discovery was
new, and its use filled a long-felt want, and producedq ga
machine of great mercantile value at half the cost of the
Swan patent and of very great utility.
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[Reference to Fulton’s Patents, Trade Marks, and Dew
signs, 3rd ed., pp. 35, 56, 58; Taylor v. Seott, 18 R. P. C.
53 ; Henderson v. Anderson’s Foundry Co., 1 App. Cas. 574 3
Blakey v. Latham, 6 R. P. C. 184; Rickman v. Thierry, 14
R. P. C. 105; Patent Exploitation Limited v, Siemens, 21
R. P. C. 549; Hinks v. Safety Lighting Co., 4 Ch. D. 607 ;
Wallington v. Dale, 7 Ex. 888; Ehrlich v, Ihlee, 5 R. P. C.
437 ; American Braided Wire Co, v. Thomson, 6 R. P. C. 518 s
Moser v. Marsden, 10 R. P. C. 350.]

The Swan patent failed to do what was done in the present
patent and that which made the latter a perfect success. In-
stead of using friction as a means for uniting the cylindrical
swivel with the shell, so as to form the weight, it provided
means by the ball bearing appliances and stuffing box to get
rid of the friction, which rendered it necessary to supply
another means of uniting the cylindrical swivel with the
casing or shell, namely, the ratchet or clutch device. Tt is
further to be noted that, at all events in this country, the
twist in the steel cable was never before utilized to provide
the power for automatically turning the drill ; and, although
in the Swan patent this is distinctly referred to and utilized,
it is so utilized not by friction induced as above described,
but by means of the clutch.

I am of opinion, therefore, that the invention was new
and useful, and that it was not anticipated by the American
patent.

Coming now to defendant’s patent, his specifications state:
“The objects of my improvements are to insure the con-
tinuous and uninterrupted turning or rotating of such drill-
sinker during the working of the line or cable, such improve-
ments being :—1st, to prevent the entrance of small particles
or drill cuttings into the bearings of the drill turner ; 2nd, to
provide continuously lubricated bearings for the drill turner;
3rd, to provide two bearings or surfaces with square (instead
of bevel) faces; 4th, to insure by means of a ratchet face or
teeth the continuous turning or rotating of the drill sinker. , .

An examination of defendant’s specifications, drawings,
and model, shews that defendant’s patent corresponds sub-
stantially with that of plaintiff as to parts A., B, and C. in
plaintiff’s patent. To these are addal, a stuffing box, or
lubricating apparatus, a ratchet, and a square (instead of
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bevel) bearing. There is also a washer, making a double
square bearing surface, but which, so far as I can see, serves
no useful purpose, unless it be to suggest a further difference
from plaintiff’s patent. It will be seen that the stuffing
box is not an essential part of plaintiff’s patent. i

Here, as in the American patent, the object of the ratchet
is to unite the parts the moment the drill is at rest so as to
enable the cable to resume its normal twist and be ready for
the next turn. Now, this is precisely the result which plain-
tiff obtains without the ratchet by merely utilizing the frie-
tion of the inner and outer shell to effect that object. Why
then was the ratchet used? That it was not required defen-
dant well knew. He had plaintiff’s patent before him, and
the working machines which he sent out for use, and one of
defendant’s models put in at the trial is without the ratchet.
The evidence seems to be pretty plain that it was a hindrance
rather than a benefit — more expensive to make and more
liable to get out of repair. Indeed, the evidence is that
defendant’s machine would not work with the ratchet, and
that it was only when this part was discarded and the machine
was in all respects substantially like plaintiff’s, that it would
work. But it is said that defendant’s patent was a square
(instead of a bevel) bearing, and that in this particular it is
pufficiently distinguishable from plaintif’s patent. I do
not think so. If there is any advantage, it is, I think, with
plaintif’s patent, but in this regard the difference is mnot
appreciable. The principle applied is the same, and the
means is only colourably different. I am satisfied that de-
fendant’s patent is and was intended to be a colourable imita-
tion of plaintiff’s. g

If plaintiff desires, he may amend the form of the judg-
ment appealed from, as indicated on the argument. In other
respects this appeal is dismissed with costs.

FALCONBRIDGE, C.J. JUNE 2ND, 1906

WEEKLY COURT.
Re TOTTEN.

Will—Construction—Distribution of Estate—Shares—Income
—Corpus—Survivorship—Period of Distribution.

Motion by the Toronto General Trusts Corporation, trus-
tees of the will of Daniel Totten, under Rule 938, for an
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order declaring the construction of the will, as to the distri-
bution of $12,500, part of the estate, the income from which
had been enjoyed by the late Henry Totten, who died child-
less, in conveyance of which a question arose as to when and
among whom the sum was distributable.

J. B. Holden, for the applicants,

N. Somerville, for children of Norman and Warren Tot-
ten and unborn grandchildren.

C. A. Moss, for Osborne Totten and his adult children.

M. C. Cameron, for infant and unborn children of
Osborne Totten.

FALCONBRIDGE, C.J.:—The testator’s scheme of distribu-
tion was, roughly, to provide an income for his 4 sons during
their lives, and on the death of each to hand over the princi-
pal to the children of the deceased son, on their attaining the
age of 21. Two sons died, leaving children who are now of
full age. One son, Henry Totten, died recently without leay-
ing children. The question therefore arises whether the part
of the principal representing Henry’s share should go to the
remaining son and his children, or to them and the children
of full age of the sons who predeceased Henry. None of
the beneficaries died in the lifetime of the testator, and con-
sequently there has been no lapse.

The testator provided that “all portions of my estate of
which but for this provision I might die intestate shall be-
come part of my residuary estate and shall be payable and
devisable as near as the then existing circumstances will
permit in like manner as hereinbefore directed with respect
to such residuary estate, and this provision shall apply as
well to lapsing and accruing legacies and shares as to origi-
nal legacies and shares, and until my estate is finally dis-
tributed, my will and intention being that all legacies or
shares lapsing or failing of effect shall revert to and be
divided among my remaining sons and their issue, in the
manner, shares, and proportions hereinbefore directed, as far
as may be possible.”

It is evident from this that the testator intended the sur-
vivors of the sons and their issue to obtain the benefit of the
failure of the gift to any one of them and his children. The
meaning of the provision as to the « manner, shares, and
proportions ” is that the share of a deceased son shall go to



388 THE ONTARIO WEEKLY REPORTER.

swell the principal, but that the remaining sons shall only
receive the benefit of the income therefrom for life, and at
the death of one of them a then aliquot part of the principal
shall be divided among the children if they attain the age of
21. Accordingly, in the present instance, upon Henry’s
death the income of the principal producing his income will
go to the remaining son for his life, and the principal itself
will go to his children if they fulfil the conditions, as to
attaining 21. The surviving son is the only “remaining ™
one. And he cannot get the principal because under the
scheme of the will he is not to receive more than his share
of the income. Costs to all parties out of the estate.
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STREET, J. FEBRUARY 4TH, 1902,
TRIAL,

TRUSTS AND GUARANTEE (O. v. ABBOTT MIT-
CHELL IRON AND STEEL CO. OF ONTARIO.

Cbmpany—-Mortgage to Secure Bondholders—Liberty to Carry
on Business—Pledge of Material and Debis to Secure Ad-
vances—DPowers of Directors—Approval of Shareholders—
Ontario Joint Stock Companies Act.

Action on behalf of the bondholders of defendants the
Abbott Mitchell Co. against the company and the Bank of
Montreal and Camp, Buxton, and Mitchell, to recover cer-
tain material, manufactured and unmanufactured, pledged,
and certain debts due the defendant company, transferred,
to the bank, for advances made.

All the assets of the defendant company had been trans-
ferred to the plaintiffs by mortgage to secure the bond-
holders, “upon trust that the trustees shall permit the
company to continue and carry on the undertaking and busi-
- mess of the company at or upon the said works and premises
and elsewhere in connection therewith, as the directors may
deem expedient;” and the mortgage deed contained g pro-
vision that the company might pledge or mortgage the stock-
in-trade, finished or unfinished, and the raw material there-
for, buti might not pledge the real property, fixtures, mach-
inery, or plant, or any part thereof.

A. B. Aylesworth, K.C., and W. J. Boland, for plaintiffs,
A. R. Clute, for defendants the Abbott Mitchell Co,

J. A. Worrell, K.C., and W. D. Gwynne, for defendants
the Bank of Montreal,

D. E. Thomson, K.C., and W. N. Tilley, for defendants
Camp, Buxton, and Mitchell,

STREET, J., held, in the circumstances of the case, that
the directors of the defendant company, notwithstanding the
mortgage, had the right to pledge the material to the bank,
without a two-thirds vote of the shareholders of the com-
pany, as required by the Ontario Joint Stock Companies

M o 4
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il Act, sec. 49; and that the directors had power to transfer
' the debts to the bank, that being a necessary power under
sec. 46, in order to carry on the business; and that both se-
curities were valid in the bands of the bank.

Reference to Merchants Bank of (Canada v. Hancock,
6 0. R. 285; Macdougall v. Gardiner, 1 Ch. D. 13; Burland
v. Harle, 18 Times L. R. 41. :

Action dismissed with costs.

MarcH 20TH, 1906.
DIVISIONAL COURT.
- Re MEDBURY, LOTHROP v. MEDBURY:

zecutors and Adminisirators—Foreign Grant of Letters of
Adminastration—Ancillary Probate in Ontario—Persons
to be Appointed.

Appeal by plaintiffs from order of Judge of Surrogate
Court of Essex granting letters of administration with thi
will and codicil annexed of the estate of Lucetta R. Medbury,
to the nominee of the Union Trust Company of Detroit, the
administrators in the country of domicil of the deceased.

A. St. George Ellis, Windsor, for plaintiffs,
R. ¥. Sutherland, K.C., for defendants.

THE Court (MuLrock, C.J., MACLAREN, J.A., CLUTE,
J.), held that it was proper to follow the foreign grant,
and dismissed the appeal with costs.

Reference to In re Goods of Smith, 16 W. R. 1130 ;
Enohin v. Wylie, 10 H. L. C. 1; Re O’Brien, 3 0. R. 326. -
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ABATEMENT.
See Judgment, 2, 5—Will, 13.
ACCOUNT.

Reference — Executor—Stated Account—
Audit by Surrogate Judge — Consent
Judgment—Re-opening Account : Gib-
son v. Gardiner, 474.

See Evidence, 1—Mortgage, 3—Parti-
culars, 2—Sale of Goods, 1—Surro-
gate Courts, 1—Will, 17.

ACKNOWLEDGMENT.
See Mortgage, 1.
ACQUIESCENCE.

See Company, 3.

ADMINISTRATION.

See Executors and Administrators, 2, 3.
ADMINISTRATION ORDER.

1. Small Estate—Expensive Proceedings
—Reasons for not Proceeding under
Devolution of Estates Act—Order for
Distribution: Artress v. Thompson,

81.
2. Summary Application — Status of Ap-
plicant — Assignee for Creditors of

Person Interested under Will—Issue
as to Lease Made by Executors —
Direction to Bring Action: Re Hun-
ter. Moore v. Hunter, 74.

ADMINISTRATOR.
See Executors and Administrators.
ADMISSIONS.
See Evidence, 2—Judgment, 3.
ADVERTISING.,
See Contract, 1.
AFFIDAVITS.
See Appeal to Court of Appeal, 1—Dis-
s e
AGENT.
See Principal and Agent.
AIDING AND ASSISTING.
See Criminal Law, 10.
ALIMONY.
See Husband and Wife, 1, 3.
ALLOTMENT,
See Company.
AMENDMENT,
See Mortgage, 2—Pleading, 2, 4, 9—

Trial, 1—Executors and Administra-
tors, 2—Pleading, 3—Railway, 1, 2.



3 APPEAL FROM TAXATION OF COSTS—ASSESSMENT AND TAXES. 4

APPEAL FROM TAXATION OF
COSTS.

See Costs, 10.
APPEAL TO COUNTY COURT
JUDGE.

See Assessment and Taxes, 1— Liquor
License Act,

APPEAL TO COURT OF APPEAL,.

1. Extending Time for—Excuse for De-
lay — Importance of Case—Costs —
Objectionable Affidavit - Kirby v.
Township of Pelee, 864,

2. Failure to Set down — Extension of
Time—~Special Circumstances : Hull
v. Allen, 712,

3. Increased Security for Costs — Excep-
tional Circumstances : MecLeod .
Lawson, 699,

4. Leave to Appeal from Judgment at
rial — Final Judgment — Reference
?s to Damages: Playfair v. Turner,

44,

5. Leave to Appeal from Order of Divi-
sional Court—Action against Muni-
cipal Corporation for Non-repair of
Highway—Notice of Accident—Rea-
sonable Excuse for not Giving —
Grounds for Leave — Previous Deci-
sio7n: Morrison v, City of Toronto,
607.

6. Leave to Appeal from Order of Divi-
sional Court—Discovery — Examina-
tion of Plaintiff — Libel —~Qualified
Privilege — Malice : McKergow v.
Comstock, 558,

7. Leave to Appeal from Order of Divi-
sional Court—Surrogate Court Ap-
peal—Selection of Trust Company as
Administrator — Further Appeal to
Court of Appeal: Re Burgess, 454.

8. Third Party—Right of Appeal on his
own Behalf—Third Party Procedure
—Directions : Deseronto Iron Co. v.
Rathbun Co., 162; 11 0. L., R. 433.

See Costs, 9—Criminal Law, 1.
APPEAL TO DIVISIONAL COURT.

County Court Appeal—Final Order—Dis-
missal of Action for Want of Prose-
cution: Diamond Harrow Co. v.
Stone, 685.

See Damages, 2.

APPEAL TO JUDGE OF HIGH
COURT,

Master’s Report — Extension of Time —
Delay—Explanation—Grounds of Ap-
peal : Campbell v. Croil, 86, 157, 237.

See Arbitration and Award, 1—Land
Titles Act—Receiver,

APPEAL TO PRIVY COUNCIL.,

Motion to Allow Security—Leave to Ap-
peal—Jurisdiction of Court of Appeal
—Amount in Controversy — Right of
Appeal: City of Toronto v. Toronto
Electric Light Co., City of Toronto
V. Incandescent Light Co. of Toronto
and Toronto Electric Light Co., 119 ;
11 05E: 188 Y0.

APPEARANCE.
See Writ of Summons, 2, 3, 4.
ARBITRATION AND AWARD.

1. Appeal from Award—Absence of Pro-
vision for in Subm‘ission—Application
of Provision of Municipal Act Giving
Right of Appeal—Submission Includ-
ing Matters outside Municipal Aet—
Breach of Contt’act‘—Trespass—Va]i-
dity of Submission: Re Village of
Beamsville and Field»Marshall, 276,
545; 11 O. L. R. 472.

2. Motion to Set aside Award—>Mistake
of Arbitrators—Refusal to Hear Evi-
dence — Agreement of Parties: Re
O’Brien and Trick, 317.

See Ditches and Watercourses Act—
Municipal Corporations, 4, T—Rail-
way, 6, T—Solicitor, 2—Trial, 1.

ARCHITECT.

See Mechanics’ Liens—Specifie Perform-
ance.

ARREST.
See Criminal Law—Extradition,
ASSESSMENT AND TAXES.

1. Assessment Act, 4 Rdw. VIIL. ch. 23
Appeal from Decision of Court of
Revision—Powers of Appellate Tri-
bunals—International Bridg&—.&ppli-
cation of sec. 43 of Statute—Exemp.
tion—Excessive Valuation —Business
Assessment—Income Assessment :
International Bridge Co, and Village
of Bridgeburg, 497,
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2 Income Assessment — Dividends on
Shares in Ottawa Electric Company
—Agreements between Company and
City Corporation — Exemptions —

! Special Statutes — Assessment Act:

Goodwin v. City of Ottawa, 204.

8. Street Railway — Exemptions — Land
Leased from Crown—Agreement with
Municipality—Construction—Storage
Battery—Real or Personal Property
—Ejusdem Generis Rule — Fixture:
Ottawa BElectric Co. v. City of
Ottawa, 481.

4. Tax Sale — Action to Set aside — Ar-
rears — Notice — Assessment Roll —
Distress—Evidence—Onus — Parties
— Costs—Locatee — Status as Plain-
tiff : Fisher v. Parry Sound Lumber
Co., 95.

5. Tax Sale—Deed—Time for Registra-
tion—R. S. O. 1887 ch. 193, sec. 184
—Construction — Purchaser in Good
Faith—Trustee — Promissory Note:
Beatty v. McConnell, 11.

See Landlord and Tenant, 1—Limitation
of Actions, 2 — Municipal Corpora-
tions, 1— Municipal Elections, 1—
Schools, 2—Statutes.

ASSIGNMENTS AND PREFER-
ENCES.

See Bankruptey and Insolvency.
ATTORNEY-GENERAL.
See Parties, 3—Pleading, 10—Way, 1.
‘ AUDIT.
See Account.
AUDIT ACT.

See Bills of Exchange and Promissory
Notes, 3.

AWARD.
See Arbitration and Award.

! BANKRUPTCY AND INSOLVENCY.

1. Assignments and Preferences—Execu-
tion Creditors — Claims Proved in
Mortgage Action not affected by
Mortgagor’s Subsequent Assignment
for Creditors: Federal Life Assur-
! ance Co. v. Stinson, T77.

»

ASSIGNMENTS AND PREFERENCES—BILLS OF EXCHANGE. 6

2. Preference — Conveyunce of Land —
Statutory presumption — Rebuttal—
Transaction before Revision of Sta-
tutes in 1897 — Circumstances Re-
butting Intent to Prefer — Registry
Laws: Craig v. McKay, 507.

3. Preference—Transfer of Cheque—De-
posit with Private Banker—Applica-
tion by Banker upon Overdue Note
—Set-off — Absence of Pre-arrange-
ment : Robinson v. McGillivray, 438.

4. Preference—Transfer of Goods by In-
solvent to Creditor—Presumption—
Rebuttal — Absence of Fraudulent
Intent—Actual Advance of Money—
Judgment — Defendant not Appear-
ing : Baldoechi v. Spada, 325.

See Fraudulent Conveyance — Sale of
Goods, 2

BANKS AND BANKING.

Cheque—Indorsement to Order of Plain-
tif—Forgery of Plaintiff’'s Name—
Payment by Bank on Forged In-
dorsement—Possessfon of Cheque—
Action to Recover Cheque or Amount
—Failure because of Non-presenta-
tion and Non-indorsement by Plain-
tiff : Smith v. Traders Bank of Can-
ada, 791.

See Bankruptey and Insolvency, 3 —
Bills of Exchange and Promissory
Notes— Company, 9—Evidence, 2—
Principal and Agent, 2.

BAWDY HOUSE.

See Criminal Law, 6.

BENEVOLENT SOCIETY.

See Insurance, 2.

BEQUEST.
See Will.

BILLS OF EXCHANGE AND PRO-
MISSORY NOTES.

1. Bill of Exchange—Discount by Mort-
gage Company—Ultra Vires—Breach
of Trust—Dishonour of Bill—Action
against Persons Negotiating—Duty
to return Trust Funds: Canada
Permanent Mortgage Corporation v.
Briggs, 443.
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. Cheque—Forged Indorsement of Payee
—Deposit with Bank by Customer
for Collection—Indorsement by Cus-
tomer after Payee — Payment by
Drawee Bank—Refund when Forgery
Discovered—Liability of Customer—
Bills of Exchange Act—New Trial—
Questions for Trial : Bank of Ottawa
v. Harty, 869.

3. Forged Cheques — Crown — Forgeries

by Clerk in Government Department

—Payment by Bank — Negligence—

Pass-book — Duty of Customer to

Check Accounts—Settlement of Ac-

counts — Audit Act — Estoppel —

Laches—Deposit of Cheques in other

Banks — Liability over — Duty of

Knowing Customer’s Signature —

Alteration in Position — Mistake —

Liability as between two Innocent

Pzasrbies: Rex v. Bank of Montreal,

638.

4. Promissory Note — Accommodation
Makers—Sureties—Renewal — Con-
sideration — Evidence — Promise of
Holders as to Non-liability—Failure
to Obtain Signature of Principal
Debtor as Co-Maker : Murphy v.
Bryden, 250.

5. Promissory Note — Alteration after
Signature of Maker—Insertion of In-
terest Clause—Material Alteration—
Avoidance of Instrument — Subse-
quent Conduct of Maker—Estoppel—
Ratification : Jones v. Reid, 131.

See Assessment and Taxes, 5—Bank-
ruptey and Insolvency, 3—Banks and
Banking—Evidence, 2—J udgment, 6.

BILLS OF SALE AND CHATTEL
MORTGAGES.

Chattel Mortgage—Ownership of Goods—
Estoppel—Fraudulent Intent of True
er — Actual Advance by Mort-
gagee—Absence of Knowledge : Lee v.
Nisbet, 149.
BONDHOLDERS.
See Company, 1.
BONUS SHARES.
See Company, 6. '
BOUNDARIES.
See Crown Patent—Trespass to Land.
BRIGDE.

See Assessment and Taxes, 1.

BROKER.

Shares—Pledge for Advances—Margins—

Speculative Shares—Fall in Price—

Sale without Notice to Customer—

Laches — Measure of Damages—In-

tention of Customer to Retain Shares

—Price at Time of Trial: Ames vy,

Sutherland, 116; 11 O. L. R. 417.
BUILDING.

See Deed, 2 — Specific Performance —_
Waste.

BUILDING RESTRICTIONS.
See Vendor and Purchaser, 8,
BUILDING SOCIETY.
See Company, 10.
BURGLARY.
See Criminal Law, 1.
BUSINESS ASSESSMENT.

See Assessment and Taxes, 1.

BY-LAWS.
See Company — Municipal Co: orati
—Schools, 1, 2—Statutes— ay, 1°n.

CANADA EVIDENCE ACT.
See Oriminal Law, 11—Discovery, 1,

CARRIERS.

1. Dangers of navigation—S‘eaworthineu
of Vessel—Loss of Cargo—Right to
Freight: Scott v. Orillia Export
Lumber Co., 857,

2. Non-delivery of Goods — Conversion —
Termination of Transitus—condi.
tional Refusal of Consignee tq
Accept—Place of Refusal~8ettin;
aside Finding of Jury— Dispensin‘
with New Trial—Rule 615—Judg.

- ment: Smith v. Canadian Express
Co., 403 <

See Railway.
CAUTION.
See Land Titles Act—Pleading, 10,

CERTIFICATE OF ENGINEER.
See Contract, 10, 11.
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CERTIORARI.

See Criminal Law, 12—Division Courts,
- 4—Surrogate Courts, 2.

CHARGE ON LAND.

See Ditches and Watercourses Act—
Mortgage—Will, 4, 11.

CHARTERPARTY.
See Ship, 4.
CHATTEL MORTGAGE.

See Bills of Sale and Chattel Mortgages
—Illegal Distress.

CHEQUE.

See Bankfuptcy and Insolvency, 3—
Banks and Banking—Bills of Ex-
change and Promissory Notes, 2, 3—
Trusts and Trustees,

CLUB.

ulsion or Suspension of Member—In-
i junction — Jurisdiction of Court e
Property Rights: Rowe v. Hewitt,

COMMISSION.
See Principal and Agent, 1—Solicitor, 1.
COMPANY.

1. Mortgage to Secure Bondholders —
Liberty to Carry on Dusiness—
Pledge of Material and Debts. to
Secure Advances—Powers of Direc-
tors—Approval of Shareholders—On-
tario Joint Stock Companies Act:
Trusts and Guarantee Co. v. Abbott
Mitchell Iron and Steel Co. of On-
tario, 889; 11 O. L. R. 403.

areholders—Action by Assignee of

* SI(E‘ompany to Recover Value of Shares

Subscribed for — Conditional Sub-

scription — Allotment — Notice —

Written Offer—Conduct—Estoppel—

Director : Bank of Hamilton v. John-
ston, 111,

3. Shares—Issue of Certificate—Payment
by Promissory Note—Estoppel—Ac-
tion to Cancel Shares — Status of
Shareholder as Plaintif—By-law of
Directors—Acquiescence by Plaintiff
O’Sullivan v. Donovan, 78.

4. Trading Company—Contract—~Consid-
eration—Partly Executed Contract—
Absence of Seal—Authority of Presi-
dent—Absence of By-law or Resolu-
tion—Ratification— Extra-provincial
Corporation—Absence of License to
do Business in Ontario—Pleading—
Allowance of Time to Procure
License : National Malleable Castings
Co. v. Smith’s Falls Malleable Cast-
ings Co., 436.

5. \\'inding-up——()ontributory—.-\llotment
of Shares—Preference Shares—Com-
mon Shares—Delegation of Power of
Allotment — Terms of Allotment —
Ratiﬁcation-—A<wptance——By-]mv —_
Directors: Re Pakenham Pork Pack-
ing Co., Gailoway’s Case, 658,

6. \Vinding-up—Contribntory — Bonus
Shares—Allotment of, as Paid up—
Nothing Actually Paid—Transfer—
Liability of Original Holder—Direc-
tors—Breach of Trust — Compensa-
tion—Winding-up Act, sec. 83—Set-
offi—Powers of Referee: Re Wiarton
Beet Sugar Co., Freeman's Case, 613,

7 4 \Vindiug-up—Contributory— Subserip-
tions for Shares—Payment—Transfer
of Property: Re Wakefield Mica Co.,
Chubbuck’s and Holland’s Cases, 108,

8. “’inding-up—Contributory— Subserip-
tions for Shares—Payment—Trans-
fer of Property—Defective Organiza-
tion of Company : Te Wakefield Mica
Co., King’s and Johnson's Cases, 104,

9. Winding-up — Creditors — Preferred
(‘laim—’l‘rust—.\lme_vs Collected and
Deposited in a Bank: Re Interna-
f_ié)lgal Mercantile Agency, Limited,
795.

10. Winding-up—Petition of Creditors—
Status of Petitioners—Indebtedness
of Company—Ultra Vires — Assign-
ment of Claims to Make up Statutory
Amount—Building Society having no
Capital Stock—Non-applicability of
Winding-up Act—Costs: Re People's
Loan and Deposit Co., 253.

See Assessment and Taxes, 2—Costs, 4,
6—Criminal Law, 2—Discovery, 3—
Judgment, 4—Master and Servant, 6,
7—Pleading, 6, 7, 8—Venue, Change
of, 1—Writ of Summons, 1,

COMPENSATION,

See Company, 6—Railway, 6, 7—Soli-
citor, 1,
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il CONSENT—CONTRACT, 12

CONSENT.
See Criminal Law, 5 — Husband and
Wife, 2—Parties, 3 — Timber, 2 —

Trial, 5.

CONSENT JUDGMENT.

See Account.

CONSPIRACY.
See Contract, 7—Criminal Law, 2, 3, 4
—Prohibition, 2—Trade Union.
CONSTITUTIONAL LAW.

1. Criminal Code, sec. 534—Intra Vires
—Civil Action for Same Cause as

Criminal Prosecution — Motion to
Stay Action: Monypenny v. Good-
man, 209.

2. Criminal Procedure — Constitution of
Courts — Grand Jury — Criminal
Code, sec. 662 (2)—Intra Vires—
True Bill by Seven Jurors—Addition
of Talesmen from Petit Jury Panel—
Jurors Act, sec. 103 (0.)—Adoption
of Provincial Law by Dominion Par-
liament: Rex v. Walton, 312.

CONTEMPT OF COURT.

1. Jurisdiction over Person Resident out
of Province — Order Nisi for Com-
mittal—Discharge: Re Place, Cope-
land-Chatterson Co. v. Business Sys-
tems Limited, 56.

2. Motion to Commit—Attempt to Pro-
cure Destruction of Letter—Excuse
—Punishment—Payment of Costs—
Jurisdiction—Person in Possession of
Letter out of Province — Notice of
Motion—Other Relief—Examination
of Defendamnts — Costs: Copeland-
Chatterson Co. v. Business Systems
Limited, 319.

CONTRACT.

1. Advertising Privileges—Renewal—Un-
certainty—Invalidity — Construction
of Contract: Henning v. Toronto R.
W. Co, 1511 0. I, B. 142,

2. Breach — Counterclaim — Damages :
Gibson Art Co. v. Bain, 842,

8. Construction—Modification — Waiver
—Work Done under Contract—Dam-
ages for Breach — Counterclaim —
Detinue—Demand and Refusal—Con-
version: J. L. Nichols Co, v. Mark-
land Publishing Co., 407.

4. Correspondence—Sale of Wheat—Dis-
pute as to Price—Terms of Contract
—Evidence of Custom or Usage in
Trade — Appreciation of Evidence:
Northern Elevator Co. v. Lake
iIsiron and Manitoba Milling Co.,

5. Getting out Logs—Permission to Use
Roads — Failure to Furnish Good
Road — Oral Representations — Evi-
dence of — Admissibility— Confliet :
Charest and Brunet v. Chew, 241,

6. Mining Location — Discovery—Agree-
ment between Prospectors—Declara-~
tion of Interests of Co-owners—Trust
—Lease Taken in Name of One—
Agreement by Lessee with Str
Construction — Ratification by Co-
owners—Notice of Interests of Co-
owners — License to Mine — Taking
out Ore—Share in Proceeds—lnjum,
tion—Costs : McLeod v. Dawson, Me-
Leod v. Crawford, 519.

7. Sale of Goods—Agreement as to Ppi
on Re-sale—Illegal Combina.tigxilc:
Conspiracy Unduly to Enhance
Prices and Lessen Oompetition—Re.
fusal to Enforce Contract—(,‘rimm;l
Code, sec. 5'3: Wampole & Co. v.
F. E. Karn Co., Limited, 810,

8. Sale of Railway Charter — Share of
Promoter in Proceeds—-Remunemtim
for Services—Amount Fixed by Re-
feree—Quantum Meruit—Evideuee:
Paradis v. National Trust Co., 756.

ti‘ty—Measaz:meuts—-Action—
terclaim—Costs : Hawill v, M
Leather Co., 751. ok

9. Supply of Bark—Dispute as to %:

10. Supply of Railway Material—-P.,.
ment—Comndition Precedent——Certiﬁ-
cate of Railway Commission’s En-
gineer—Interference by Commission
with HEngineer — Fraud—Hindering
Performance of Condition : Wallace
v. Temiskaming and Northern On-
tario R. W. Commission, 665

11. Work and Labour—Terms and Con-
ditions — Payment — Satisfaction :f
Engineer—Value of Work nflict-

ing Evidence: Wallace v, T
of Tilbury BEast, 34. .
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See Arbitration and Award, 1, 2—Com-
pany, &—Copyn-ight—ﬁrlmlnal Law,
2 — Discovery, 10 — Ditches and
Watercourses Act—Division Courts,
4—Infant—Master and Servant, 1—
Mechanics’ Liens—Municipal Corpor-
ations, 4—Parties, 5, 9—Pleading, 4

. —Principal and Agent, 1—Railway,

- 3, 4—Sale of Goods—Specific Per-
formance— Timber, 1 — Vendor and

- Purchaser—Venue, Change of, 9 —
Writ of Summons, 3, 4

CONTRIBUTORIES.
Ses Company, 5, 10.
CONTRIBUTORY NEGLIGENCE.

See Master and Servant—l\'egliggnce—
Railway—-Street Railways—Way.

CONVERSION.

See Carriers,
Distress.

CONVICTION.
See Criminal I‘f‘;u
COPYRIGHT.

2 -— Qontract, 3 — Illegal

ment—Drawings in Serial Publi-
mri;gt(ieon—British Registration — First
Publication — Iiperial Copyright
Acts — Employment of Authoy by
Publisher—Foreign Author Resident
outside of British Djjyminions—Title

to C’opyright—Assignment—Confrac_t
—Publication by Author under Li-

cense — Infringement by Copying :
Life Publishing Co. v. Rose Publish-
ing Co., 337.

COSTS.

bandoned Motion — Examination of
% A'.Il‘l’lnstex'ees of Judgment Debtor:
Lumbers v. Dundass, 230.

locutory Motion—Reservation by

o In’I‘t‘el'li.a.l Judge—No Disposition Made

at Trial—Application for Costs after

Appeal : Tucker v. The “ Tecumseh,”
377.

ight to Tax — Interlocutory Costs
- Bfga.yable “in any Event” — Settle-
ment of Action: McDonald v. Crites,

4. Security for Costs — Plaintiff out of
Jurisdiction — Properly in Jurisdice-
tion—Shares in Company: Wooster
v. Canada Brass Co., 748, 807.

5. Security for Costs—Rule 1198 (d)—
Costs of Former Proceeding 1.
—Merits—Discretion : Wendover v.
Ryan, 160.

6. Security for Costs — Rule 1198 —
oreign Corporation—* Residence
—License to do Business in Ontario
— Small Agency — Property in On-
tario: Ashland Co. v. Armstrong,
4014100 L B4

7. Security for Costs—Residence of plain-
tiff — Adoption of Permanent Resi-
dence — Rule 1198 (b)—Burden of
Proof: Levy v. Manes, 806,

8. Security for Costs — Several Defend-
ants—Separate Orders — Practice—
Increased Security : O’Leary v. Gor-
don, 726.

9. Set-otf—Interlocutory Costs — Appeal
to Court of Appeal—Jurisdiction of
Master in Chambers : McConnell v,
Erdman, 874.

10. Taxation—Appeal—Omission to File
Written Objections before Certificate
Signed—Slip of Solicitor — Relief —
Setting aside Certificate—Extension
of Time: Robinson v. England, 47,
130; 11 O. L. R. 385.

e It Iy Taxation—Procuring Witnesses not
Called—Proceedings Conducive to In-
terests of Client—Libel — Notice —
Admissibility of Evidence—Prepara-

tion for Reply: Ludlow v. Irwin,

P

720.

See Appeal to Court of Appeal, 1, 3—
Assessment and Taxes, 4—Company,
10 — Contempt of Court, 2 — Con-
tract, 6, 9—Damages, 2—Deed, 2—
Discovery, 11—Dismissal of Action, i
—Evidence, 3—Executors and Ad-
ministrators, 1—Husband and Wife,
2—Infant—Judgment, 1, 4—Justice
of the Peace—Landlord and Tenant,
1—Limitation of Actions, 1—Medical
Practitioner — Mortgage, 1 — Muni-
cipal Corporations, 1, 3, T—Parties,
4—Pleading, 2, 4—Railway, 8, 6—
Reference—=Schools, 2—Ship, 1, 83—
Solicitor—Trade Mark, 1—Trespass
to Land—Vendor and Purchaser, 1,
6, T—Venue, Change of. 3, 5—Will,
17—Writ of Summons, 3,

COUNTERCLAIM.
See Contract, 2, 3, 9—Judgment, 6—

Parties, 2—Pleading—"mue, Change
of, 6—Writ of Summons, 2,
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COUNTY COUNCIL.

See Municipal Corporations, 6.
COUNTY COURTS.

See Appeal to Divisional Court—Venue,
Change of, 7.

COURT OF APPEAL.

See Appeal to Court of Appeal—Appeal
to Privy Council.

COURT OF REVISION.

See Assessment and Taxes, 1.

COURTS.

See Constitutional Law, 2 — Division
Courts—Surrogate Courts.

COVENANT.

Restraint of Trade—Breach—Injunction
—Damages—Trade Name—Competi-
tion — Representations: Davies v.
Davis, 211.

See Deed, 2—Landlord and Tenant, 1, 2
—Vendor and Purchaser, 8.

CRIMINAL CONVERSATION.
See Husband and Wife, 2.

CRIMINAL LAW.

1. Burglary—Conviction — Motion for
Leave to Appeal — Polling Jury —
Disagreement—=Sending Jury back—
Subsequent Agreement — Comment
upon Failure of Prisoner to Testify
—Evidence as to Guilt of Prisoner—
Circumstances Warranting Inference
of Guilt—Lapse of Time—Presump
tion : Rex v. Burdell, 164; 11 O. L.
R. 440.

2. Conspiraéy — Illegal Trade Combina-
tion—Criminal Code, sec. H20—Incor-
porated Companies—Acts Preceding
Incorporation—Adoption after Incor-
poration—Evidence as to Agreements
to Enhance Prices and Stifle Com-
petition — Sentence — Substantial
Fine: Rex v. Master Plumbers and
Steam Fitters’ Co-operafive Associa-
tion, Limited, and Central Supply
Association of Canada, Limited, 213.

COUNTY COUNCIL—CRIMINAL LAW.

3.

o

10. Rape — Indictment for

+ 11. Rape—Judge’s Charge—Commmt

. Conspiracy—Indictment —

. Evidence—Depositions of Witnesses

. Keeping Bawdy

. Omission to Provide

. Procedure—Lost Indictmen

16

Conspiracy — Illegal Trade Combina-
tion — Criminal Code, sec. 520—In-
dividual Members of Trade Associa-
tion—Convictions on Pleas of Guilty
— Sentences — Extenuating Circum-
stances—Solicitors’ Advice—Duty of
Solicitors — Fines—Suspended Sen-
‘t)ez%ces: Rex v. MeGuire and Others,

Dencits
Person of Necessaries of Il:il;'le“n_‘
Medical Care and Nursing—Causing
Death—OtIence—AtDempt to Cure
1Ilness by Improper Means—Quash-
ing Indictment: Rex vy. Goodfellow
2; 11 O. L. R, 359. X

at

Scope of—Improper Reception—N
Aniali—n b}l{lbstant}i‘gal Wrong or :\ﬁ:
carriage : Rex v. Brooks, s

L. R. 525. Wigeih-

Trial of another Person—()onsent

ing B House—Conviction—
Jurisdiction of Justices—Absence or
Request of Police Magistrate—QCom-
mitment—IHabeas Corpus—Return of
Fresh Warrant ou Appeal—Form of
Convig%)i?ns—*OEeuce—Criminal Code
secs. , 846 : ‘Rex v. Le 4
11 O. L. R. 408, T

. Murder — Evidence — Misdirection —

New trial: Rex v. De Marco, 387.

s 3
Wife—Criminal Code, secs, 910 (g")'

215—Injury to Health—Absence of

(I;rgof i3 ofO—ONecessaries Supplied l?yf
thers—Clonviction :
Wilkes, 854, e

A t — Dj
tion to Prefer New Indictm:.?;“f
Grand Jury—Return of True Bill—
Refusal of Prisoner to Plead—En

of Plea.by Court — Conviction —
Regularity : Rex v. McAuliffe, T04.

Al
Assisting—Evidence — Ohar(:i:egr u::
Prosecutrix for Chastity — Question
as to Comnection with g Particula;
Man—Witness—Question as to Re
lations with Prosecutrix—Ex‘aminu.
tion to Credit—Refusal to Answer—
ﬁ{ndmg. of noRSubstantial Wrong or
iscarriage: Rex v, Finne .
11 O. L. R. 338, ssn Conod

Failure to Testify of Person Joint(l';

Indicted—* Person Charged »

ada Evidence Act — Competent Wit:
ness — Separate Trials of Accuseq :
Rex v. Blais, 380; 13 O. L. R. 345,
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12. Search Warrant — Information —
Failure to State Grounds of Sus-
picion — Insufficiency — Removal of

Warrant by Certiorari — Power to
Quash : Rex v. Kehr, 446; 11 O. L.
R. 517.

.

See Constitutional LaW—Contract, —
Extradition—Justice of the Peace.

CROPS.
See Will, 11.

CROSS-INTERROGATORIES.
See Evidence, 3.

CROWN.

See Assessment and Taxes, 3—Bills of
Exchange and Promissory Notes, 3—
Trial, 4.

CROWN LANDS.
See Timber, 2

CROWN PATENT.

Construction — Trespass to Land —
Boundaries—Evidence—Surveys and
Plans—Lands Bordering on Detroit
River — French Settlement — His-
torical Review of Land Tenure:
Drulard v. Welsh, 575.

See Timber, 2.
CUSTOM.
2 See Contract, 4.

DAMAGES.

1. Action under Fatal Accidents Act—
Loss of Child—Right.of Mother to
Recover while Father Living—Quan-
tum of Damages — Excess — New
Trial : Renwick v. Galt, Preston, and
Hespeler Street R. W. Co.,

2. Trial without Jury—Finding of Judge
—Action under Fatal Accidents Act
—Expectation of Benefit—Nominal
Damages—Dismissal of Action with-
out Costs—Appeal: Wood v. London
Street R. W. Co., 601.

See Broker—Contract, 2, 3—Covenang——
Discovery, 6, 10—Husband and Wife,
2—TIllegal Distress — Judgment, 6 —
f Landlord and Tenant, 2, 3—Master
and Servant, 1, 2, 3, 6, 9—Pleading,
7.9, 10—Rallway, 6 8, 14—Ship,
1, 3 — Street Raﬂwava, 2 — Trade
Union — Trespass to Land — Water
and Watercourses, 1—Way, 5.

VOL. VIL. 0.W.R.—b

DEBENTURES.
See Schools, 2.
DECLARATION OF QUALIFICA-
TION.

See Municipal Elections, 2, 3.
DECLARATORY JUDGMENT.
See Deed, 2

DEDICATION.
See Way, 1.
DEED.

1. Construction—Life Estate—Remainder
in Fee—Grant of Land—Habendum
—Repugnancy — Remaindermen not
named—Description of, as Children
of Life Tenant — Sufficiency — Re-
formation of Deed—Claim for Equi-
g;%le Execution: Purcell v. Tully,

2. Description—Mistake—Reformation —
Declaratory Judgment—Building on

Land Conveyed — Registry Laws —
Estoppel—Covenant—Costs : Ruetsch
v. Spry, 705.

See Assessment and Taxes, 5 — Bank-

ruptcy and Insolvency—Railway, 5
— Vendor and Puxchaser. iR . g
Water and Watercourses, 2.

DEFAMATION.

See stcmerv. 1, 3, 6—Particulars, 83—
Pleading, 6.

DEFAULT JUDGMENT.
See Judgment, 1, 2, 3.
DEPOSITIONS.
See Criminal Law, 5—Evidence, 2,

DEPRIVING PERSON OF NECES-
SARIES OF LIFE,

See Criminal Law, 4.
DETINUE.
See Contract, 3.

DEVISE.
See Will.

DEVOLUTION OF ENTATES ACT.'
See Administration Order, 1—=Will, 12,



DIRECTORS.
See Company.
DISCHARGE OF MORTGAGE.
See Mortgage, 2.
DISCOVERY.

1. Examination of Defendant — Libel —
Answers Tending to Criminate —
Privilege — Canada Evidence Act —
Attachment: Chambers v. Jaffray,
371.

2. Examination of Detendant Resident
out of Ontario—Rule 477—Proposed
Examination in Ontario—Compelling
Attendance : Lefurgey v. Great West
Land Co., 738.

3. Examination of Officer of Defendant
Company—Libel—Privilege— Names
of Persons to whom Impeached Docu-
ment Sent—Source of Information :

Massey-Harris Co. v. De Laval

gggarator Co.; 59,682: 11 0 L. R.

4. Examination of Officer of Defendant
Company—Senior Assistant Engineer
— Chief Engineer a Defendant —
Officer put Iorward by Company :
Barry v. Toronto and Niagara Power
Co., 700, T70.

5. Examination of Officer of Defendant
Street Railway Company—Motorman
—Foreman of Repair Shop—Inspec-
tion of Car—Affidavit on Production
—Particulars: King v. Toronto R.
W.:Co., 37.

6. Examination of Plaintiff—TLibel—Ab-
sence of Justification — Defences in
Denial and Qualified Privilege —
Relevancy of Questions Put to Plain-
tiff—Mitigation of Damages—Honest
Belief in Truth of Matter Published :
McKergow v. Comstock, 197, 203,
449, 558.

7. Examination of Plaintiff—Scope of In-
quiry—Relevancy of Questions: Tor-
rance v. Hamilton, Grimsby, and
Beamsville R. W. Co., 46.

8. Inspection of Motor Car—Allegation
of Uselessness: Young v. Hyslop, bS1.

9. Production of Books of Company—
Affidavit on Production—Privilege—
Relevancy : McPhee v. McPhee Auto-
matic Co., 609, 771.

- 19 DIRECTORS—DISTRIBUTION uUF ESTATES. 20

10. Production of Documents—Breach of
Contract—Damages—Loss of Profits
in Business—Books and Documents
Pertaining to Business — Postpone-
ment of Trial: Playfair v, Turner,
332, 379.

11. Production of Documents—Motion for
Further Affidavit—Practice—Exam-
ination—Costs : Barwick vy. Radford,
237.

12. Production of Documentx—Privilege
—Letters Written by Agent to Prin-
cipal—Reference to Legal Matters—
Advice of Solicitor—Better Affidavit
on Production : Thomsom v, Maryland
Casualty Co., 15; 11 O. L. R. 44,

See Evidence, 2—Particulars.
DISMISSAL OF ACTION.,
1. Want of Prosecution—Delay—Monon'
to Vacate Order — Relief—Terms —

Costs: Conmee v. Lake Superi
Printing Co., 610. b

2 W‘ant of Prosecution — Frivolous or
Vexatious Action: Clark v, Nj
361. .

3. Want of Prosecution — Rule 433 —
Application, where Action Brought
down to Trial and New Trial
Ordered: Diamond Harrow (o, v
Stone, 685. i

4. Want of Prosecution—Order for New
Trial—Failure of Plaintiff to Set
down—Remedy of Defendants~Ru|e
234—Jury : Sorenson v, Smith, 725.

See Damages, 2.
DISMISSAL OF SERVANT.

See Master and Servant, 1,
DISQUALIFICATION.
See Reference.
DISTRESS.
See Illeg.a] Distress.
DISTRIBUTION OF ESTATES.
Legatee not Heard of for Seven Years—
Presumption of Death — Blurden of
Proof : Re McNeil, 563.
See Administration Order—Will,
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DITCHES AND WATERCOURSES
ACT.

Award Directing Construction of Ditch—
Failure of Land Owner to do Part
of Work Assigned—Letting Contract
for Work — Charge on Land —
* Owner’ '—Successor in Title—Con
struction of Act: Wicke v. Township
of Ellice, 425; 11 O. L. R. 222,

DIVISION COURTS.

1. Execution against Lands — Previous
Return of Nulla Bona—Transecript
from one Division Court to another—
Execution Issued from Wrong Court
—Invalidity—Injunction to Restrain
Sale: Scharf v. Fitzgerald, 267.

2. Judgment Debtor—Married Woman—
Refusal to Attend for Examination—
Committal for Wilful Misconduct—
Imprisonment for Debt—Prohibition :
Re Stewart v. Edwards, 23; 11 O.
L. R. 378.

8. Jurisdiction—Title to Land—Occupa-
tion Rent—Statute of Limitations—
Prohibition: Re McDonald v. Rich-
mond, 844,

4. Removal of Plaint to High Court—
Grounds for — Question Raised by
Claim of Set-off — Construction of
Contract—Other Litigation Depend-
ing on Similar Contracts—Absence
of Right of Appeal in Division Court
Case: Re McGregor v. Union Life
Ins. Co., 423.

5. Trial of Plaint by Jury—Motion for
Nonsuit—Reservation till after ver-
diect — Jurisdiction of Judge — In-
dorsement of Verdict and Costs on
Record—Inadvertence—Judgment —
Execution — Stay—Prohibition: Re
MecDermott v. Grand Trunk R. W
Co., 602, 678,

DOWER.
See Husband and Wife, 3—Will, 13.
DRAINAGE.
See Parties, 1.
EASEMENT.
See Way, 8.
BIJECTMENT.
See Limitation of Actions.

ELECTION.
See Will, 13.
ELECTIONS.
See Municipal Elections—Penalty.
EMPLOYERS' INSURANCE.
See Parties, 9—Principal and Surety.
ENGINEER.
See Contract, 10, 11—Discovery, 4.
EQUITABLE EXECUTION.
See Deed, 1—Receiver.
ESTATE.

See“Atlilministration Order — Deed, | —
Vill.

ESTOPPEL.

See Bills of Exchange and Promissory
Notes, 3, 5—Bills of Sale and Chat-
tel Mortgages—Company, 2, 3—Deed,
2—Insurance, 2—Timber, 2.

EVIDENCE.

1. Affidavit Verifying Account—Master’s
Office—Commission to Cross-Examine
Deponent — Refusal — Diseretion :
g‘o:ilick v. Eschweiler, 43; 11 O. L.

2. Examination for Discovery of Ex-
officer of Plaintiff Banking Com any
—Non-admissibility—Proof of Admis-
sions by Stenographer as Witness—
que, 439 (a)—Promissory Note—
Wife Indorsing for Benefit of Hus-
band — Improper Admission of Evi-
dence—New Trial: Bank of Mon-
treal v, Scott, 496.

8. Foreign Commission—Terms—Costs—
Del_a_v in Applying—Cross-interroga-
é(:)rlegi?(}lass v. Grand Trunk R. W,

See_Assessment and Taxes, 4—Contract,
- ts, 11—Criminal Law, 1, 5,
10, 11—Crown Patent—Distribution
of Estates—Executors and Adminis-
trators, 1—Extradition — Husband
and Wife, 2—Medical Practitioner—
Mortgage, 1 — Municipal Corpora-
tions, T—Particulars—Principal and
Agent, 2 — Railway — Vendor and
Purchaser, 2, T—Water and Water-
courses, 2—Way, 1, 8—Will, 5.
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EXAMINATION OF OFFICERS OF
COMPANIES.

See Discovery—HEvidence, 2.
EXAMINATION OF PARTIES.
See Discovery.

EXAMINATION OF TRANSFEREES
OF JUDGMENT DEBTOR.

See Costs, 1.
EXECUTION.

See Division Courts, 1, 5—F'raudulent
Conveyance, 2—Judgment, 3.

EXECUTION CREDITORS.
See Bankruptcy and Iusolvency, 1.

EXECUTORS AND ADMINIS-
TRATORS.

1. Action for Board of and Services to
Testator — Evidence — Costs: Stod-
dart v. Allan, 750.

2. Foreign Grant of Letters of Adminis-
tration — Ancillary Probate in On-
tario—Persons to be appointed: Re
Medbury, Lothrop v. Medbury, 890 ;
11.0. L. R. 429.

3. Foreigner Appointed Executor by Wil
— Letters of Administration with
Will Annexed Granted to Trust Com-
pany—Surrogate Court—Powers of :
Re Kehoe, 825,

See Account — Administration Order—
Appeal to Court of Appeal, 7—Judg-
ment, 5—Master and Servant, 9—
Surrogate Courts—Will.

EXEMPTIONS.

See Assessment and Taxes, 1, 2, 3 —
Statutes. :

EXPRESS COMPANY.
See Carriers, 2.
EXPROPRIATION.
See Railway, 6, 7.
EXTRADITION.
1. Discharge of Prisoner—New informa-
tion and Warrant — Re-arrest of

Prisoner — Habeas Corpus — Rule
Nisi: Re Harsha, 155.

2. Forgery—REvidence of Commission of
Offence — Identification of Forged
Document — Failure of Testimony —
Indictment not Evidence — Proof of
Foreign Law—Irregularity of Extra-
dition Proceedings—Absence of In-
formation and of Foreign Warrant—
Report to Minister of Justice: Re
Harsha, 97; 11 O. L. R. 494.

3. Prisoner in Custody under Warrant—
Release on Habeas Corpus — Re-
arrest for Same Offence — New Evi.
dence—Insufficiency of Evidence on
Former Charge — Res Judicata —
Nemo bis Vexari — Habeas Corpus
Act—Inapplicability — Complaint —
Affidavit — Information and Belief—
vadenpe before Commissioner — Ip-
formation—Transmission to Minister
of IJ{us4ti~c~e: Re Harsha, 293: 11 0.

. 457,

4. Warrant of Commitment—Form—Per-
sons to whom Addressed—Forgery—-
Statement of Offence in Warrant—
Intent to Defraud — Proof that
Offence Charged is ga Crime in
Fore_ugn G‘omntry—C‘omplaint—Infor-
anatmn and Belief: Re Harsha, 398,

EXTRA-PROVINCIAL CORP -
TION. s

See Company, 4—Costs, 6.
FARM CROSSING.
See Railway, 6, 8.
FATAL ACCIDENTS ACT.
See Damages, 1, 2—Street Railways, 2
FENCES.
See Municipal Go‘rporations, 4,
FIRE.
See Railway, 9.
FIRE INSURANCE,
See Insurance, 1—Wwill, L )
FIXTURES,

See Assessment and Taxes, 83—
and Tenant, 1—Railway, 1 ndlord

FORECLOSURE,
See Mortgage, 3.
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FOREIGN COMMISSION.
See Evidence, 1, 3.
FOREIGN COMPANY.
See Costs, 6.
FORFEITURE.
See Insurance, 2.
FORGERY.

See Banks and Banking—Bills of Ex-
change and Promissory Notes, 2, 3—
Extradition.

FRAUD.

See Bankruptcy and Insolvency—Bills
of Sale and Chattel Mortgages —
Contract, 10 — Sale of Goods, 2 —
Schools, 2—Vendor and Purchaser,
6.

FRAUDULENT CONVEYANCE.

1. Action to Set aside — Insolvency of
Grantor—Intent to Defeat Creditors
—Failure to Prove— Husband and
Wife — Husband Going into Busi-
ness—Absence of Hazard : Farquhar-
son v. Dowd, 411. .

2. Fraudulent Transfer of Personal
Property—Action to Set aside—Fol-
lowing Proceeds—Equity of Redemp-
tion in Land—Status of Judgment
Creditor as Plaintiff —Expiry of Ex-
ecution—Laches in Bringing Action
— Absence of Fraudulent Intent:
Secott v. Griffin, 441.

8. Husband and Wife—Parent and Ch’
—Gift—Absence of Insolvency and
Fraudulent Intent—Business Carriéd
on by Wife—Attempt to have Stock
in Trade Declared Available for
Husband’s Creditors — Remedy —
Sheriff — Interpleader: White v.
Campbell, 146, 612.

FRENCH SETTLEMENT.

See Crown Patent.
FRIVOLOUS ACTION.
See Dismissal of Action, 2—Pleading, 4.
FURNITURE.
See Municipal Corporations, 6.

GIFT.
See Fraudulent Conveyance, 3—Will,

GOODWILL.
See Illegal Distress—Will, 17.
GRAND JURY.

See Constitutional Law, 2 — Criminal
Law, 9

GUARANTEE POLICY.
See Principal and Surety.
HABEAS CORPUS.

SeefCriminal Law, 6—Extradition—In-
ant.

HIGH SCHOOL.
See Schools, 1.
HIGHWAY.
See Parties, 1—Way.
HUSBAND AND WIFE.

1. Alimony — Cruelty not Amounting to
Personal Violence — Threats—Wife
Leaving Husband — Justification —
Condonation — Findings of Trial
Judge — Appeal: Lovell v. Lovell,
303; 11 O. L. R. 547,

2. Criminal Conversation—Abandonment
of Wife — Evidence — Improper Re-
ception — Misdirection — Excessive
Damages—New Trial — Appeal from
Order Directing—Death of Plaintiff
—Revivor—Reduction of Damages—
Consent of Parties to Disposal of
Case — Nominal Damages — Costs :
Milloy v. Wellington, 208, 862,

3. Wife Living Apart—Release of Claim
to Alimony—R. 8. 0. 1897 ch. 164,
sec. 12—Right of Husband to Order
to Convey Land Free of Dower—
“ By Law " — Construction of Sta-
tute: Re Holhurst, 780.

See Criminal Law, 8—Division Courts,
2—Evidence, 2—Fraudulent Convey-
ance, 1, 3—Receiver.

ILLEGAL DISTRESS,

Illegal Distress—Damages—Violation of
Agreement for Suspension—Trespass
—~Conversion — Measure of Damages
—Seizure and Sale of Stock of Busi-
ness — Interference with Business —
Goodwill, Allowance for — Chattel
Mortgage—Acceleration of Payment
—Chattel Mortgagee Distraining as
Landlord — Appropriation of Pay-
ments: Stone v. Brooks, 463, 732,
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IMPERIAL COPYRIGHT ACTS.

See Copyright.

IMPOSSIBILITY OF PERFORM.-
ANCE.

See Master and Servant, 1.
IMPRISONMENT.
See Justice of the Peace.
IMPRISONMENT FOR DEBT.,
See Division Courts, 2.
IMPROVEMENTS.
See Railway, 7.
INCOME ASSESSMENT.
See Assessment and Taxes, 1, 2.
INDEMNITY,
See Parties, 9657, 9—Way, 6.

INDEPENDENT CONTRACTOR.

See Master and Servant, 2.

INDICTMENT.,
See Criminal Law, 4, 9.
% INFANT,

Custody-Rights of Father — Maternal
Grandmother — Religious Faith —
Temporal Welfare of Child—Fitness
or Unfitness for Custody of Child—

Child being Brought

up with Brother——Agreement as to

C‘usbody~Application by Father on

Habeas Corpus—Costs—Balance Due

Desir:_lbi]ity of

for Maintenance — Set-off :
Faulds, 759, 867

See Mort;(,;age, 3—Negligence, 3—Rail-

way, 1

INFORMATION.

See Criminal Law, 12 — Extradition —

Prohibiti‘ona, 2.

INJUNCTION.

See Club — Contract, 6— Covenant —
Division Courts, 1 — Parties, 3 —

3 — Trade
Union—Water and W'atercourses, -

Pleading, 4 — Schools,

INSOLVENCY,
See Bankruptey and Insolvency.

IMPERIAL COPYRIGHT ACTS—INTERPLEADER, 28

INSPECTION,
See Discovery, 5, 8.
 INSURANCE.

1. Bire <= Property along Line of Rail-
way Damaged by Fire from Engines
—Property in Foreign Country —
Standing Timber—Powers of Ontario
Insurance Company to Insure—Ap.
plication of Policy to Other Propert
— Validity of Policy — Statute of
Foreign 00untry——Mistake: Cana-
dian, Pacific R.” W. (o. v. Ottawa
Fire Ins. Co., 353; 11 0. L. R, 465.

2. Life—Benevolent Sociery~A.ssmsments
——Non-payment—Suspension — For-
feiture — Negotiations — Reinstate-
ment—ReJeas&—Estoppel: Hamilton
v. Mutual Reserve Life Ins. Co., 430,

3. Life—Preferred Ble«neﬁciaries—Death of
One in same Accident as Insured—
Presumption of Survivorship—Pn-.
sumption of Pre-deceas&—Disposa] of
Insurance Fund—Construotion of In-
surance Act—Joint Tenancy in Fund
— Tenancy in Common — Statutory
Trust—Contingent Interests — Bur-
den of Proaof—Resulting Trust: Re
Philips and Canadian Order of
Chosen Friends, 765.

4. Life—Unmatured Policy—Mode of Cal-
culating Present Valye of Reversion :
Re Merchants’ Life Association, Ver-
non’s Claims, 631,

See Parties, 4, 9—Principal and Surety
—Will, 11,

INTEREST.
Solicitor’s Bill—Compensation, for Ser-

vices—Quantum Meruit : Murphy v,
Corry, 392,

See Bills of Exchange and Promissory
notes 5.

INTERLOCUTORY COSTS.
See Costs, 3, 9,
INTERLOCUTORY MOTION.
See Costs, 2.
INTERNATIONAL BRIDGE,
See Assessment and Taxes, 1.
INTERPLEADER,

See Fraudulent Conveyance,

3 — Pan
ties,
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INTERROGATORIES.
See Evidence, 3.
INTOXICATING LIQUORS.
See Municipal Corporations, 5.
INVENTION.

See Patent for Invention.
JOINDER OF CAUSES OF ACTION.
See Pleading, 5, 6.

JOINDER OF PARTIES.
See Parties.
JOINT TENANTS.
See Insurance, 3.
JOINT TORT-FEASORS.
See Master and Servant, 9—Parties, 7.

JUDGMENT.
1. Default Judgment — Motion to Set

aside — Irregularity in Service of
Process — Waiver—Delay in Moving
— Dismissal of Motion — Costs:
Piggott v. French, 679, 7T83.

2. Default Judgment — Setting aside —
Abatement of Action—Delay : Doble
v. Frontenac Cereal Co., 266

3. Default Judgment—Writ of Summons
not Specially Indorsed—Setting aside
—Delay in Moving—Issue of Execu-
tion : Hogaboom v. Hill, 873.

4. Report of Master—Reference for Trial
— Necessity for Motion for Judg-
ment—Costs—Practice: Murphy v.
Corry, 574.

5. Summary Judgment — Action against
Executor—Recovery of Legacy—As-
sent—A dmission of Assets — Abate-
ment : McCarthy v. McCarthy, 749.

6. Summary Judgment—Action on Pro-
missory Notes — Defences— Agree-
ment for Advances — Construction—
Powers of Company — Accommoda-
tion Indorsers—Sureties — Discharge
—(Counterclaim—Damages—Account-
ing: Ontario Bank v. Capital Power

.y

7. Summary Judgment—>Motion for, after
Delivery of Pleadings — Delay —
Onus — Defence: Ontario Bank v,
Farlinger, 315.

See Account—Appeal to Court of Ap-
peal, 4—Bankruptcy and Insolvency,
4—Carriers, 2— Deed, 2 — Division
Courts, 5—Trade Mark, 1.

JUDGMENT DEBTOR.
See Costs, 1—Division Courts, 2,
JURISDICTION.

See Appeal to Privy Council — Club —
Contempt of Court, 1, 2—Costs, 4,
9 — Criminal Law, 6 — Division
Courts—Land Titles Act—Lunatic—
Prohibition—Railway, 5, 16—Surro-
gate Courts, 1—Writ of Summons.

JURORS ACT.

See Constitutional Law, 2.
JURY.

See Carriers, 2—Constitutional Law, 2
— Criminal Law, 1 — Dismissal of
Action, 4—Division Courts, 5—Mas-
ter and Servant, 3, 4, 5, 9, 10—Negli-
gence, 1, 2, 3, 4—Railway—=Sale of
Goods, 1 — Seduction — Street Rail-
ways—Venue, Changs of, 3.

JUSTICE OF THE PEACE.

Order for Imprisonment for Non-payment
of Costs Merely—Absence of Accused
—Quashing Order—Power of Court
to Impose Terms — Protection from
Action: Rex v. Morningstar, 167;
11 O. L. R. 318.

See Criminal Law, 6—Prohibition.

KEEPING COMMON BAWDY
HOUSE.

See Criminal Law, 6.

LACHES.

See Bills of Exchange and Promissory
Notes, 3—Broker—Dismissal of Ac-
tion — Fraudulent Conveyance, 2-——
Judgment, 1, 2, 7— Mortgage, 3 —
Parties, 8.

LAND TENURE.

See Crown Patent,
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31 LAND TITLES ACT—LOST INDICTMENT. 32

LAND TITLES ACT.

Appeal—Time — Registration of Caution
—Application to Vacate—Status of
Applicant — Registered Owner At-
tacking Mortgage—Determination of
Invalidity of Mortgage by Local Mas-
ter of Titles—Jurisdiction—Findings
of Fact: Yemen v. Mackenzie, 701,
866.

LANDLORD AND TENANT.

1. Breach of Covenant to Repair—Ten-
ant’s Fixtures—Alteration in Pre-
mises—Breach of Covenant not to
Assign or Sublet-—\\'aive1'—Accept-
ance of Rent—School Taxes—Action
—Scale of Costs: Nellis v, McNee,
158,

2. Farm Lease — Covenants—Breaches—
Waiver—Acceptance of Rent—Dam-
ages: Wilson v. McLean, 540,

8. Injury to Goods of Tenant on Demised
Premises — Damages — Reference :
Burroughs v. Morin, 374.

See Illegal Distress — Master and Ser-
vant, 5 — Specific Performance —
Waste.

LEASE.
See Contract, 6—Specific Performance.
LEAVE TO APPEAL.

See Appeal to Court of Appeal—Appeal
to Privy Council.

LEGACY.
See Will.

LETTER.
See Contempt of Court, 2.

LETTERS OF ADMINISTRATION.
See Executors and Administrators, 2, 3.
i
LIBEL.

See Costs, 11 — Discovery, 1, 3, 6 —
Pleading, 6.

LICENSE.

See Company, 4 — Contract, 6 — Copy-
right—Costs, 6—Liquor License Act
—Timber, 2.

LIEN.

See Mechanics’ Liens—Ship, 4.

LIFE ESTATE,
See Deed, 1.
LIFE INSURANCE.,
See Insurance, 2, 3, 4.
LIMITATION OF ACTIONS.

1. Real Property Limitation Act—Posses-
sion of Land—h‘iduciary Relations
between Owner and Persons in Pos-
session—Debt Duye by Owner—Re-
covery of Possession upon Payment
of Debt—HEquitable Decree — Costs :
Gribbon v, King, 457.

2. Real Property Limitation Act — Tax
Sale — Purchase by Owner — New
Root of Title—Interruption of Pos-
session — Hvidence of Possession —
Conflict: Hurworth vy, Clemmer, 303,

3. Real Property Limitation Act—Ten,
at Will—Devise for Uife to Ten.gl::
upon Condition—Presumption. of Ac-
ceptance — Violation of Condition :
goléeg_y v. Blliott, 13, 495; 11 Q. L.
v 395,

See Division Courts, 3—Mortgage, 1—
Pleading, 2, 8

LIQUOR LICENSE A(QT.

Dismissal of Complaint against Licen
— Police Magistrate — Right of .z;e
peal to County Court Judge—Prohj-
bition: Re Rex v, Smith, 40; 11 0.
L. R, 279;

See Municipal Corporations, 5,
LOAN COMPANY.

See Bills of Exchange and Promisso
Notes, 1. g

LOCAL JUDGE.
See Receiver.

LOCAL MASTER,

See Municipal Corporations, 6—Refer-
ence,

LOCAL MASTER OF TITLES.
See Land Titles Act,

LOCAL OPTION,
See Municipal Corporations, 5.

LOST INDICTMENT,
See Criminal Law, 9.



33 LUNATIC—MECHANICS' LIENS. 34

LUNATIC.

Petition for Declaration of Lunacy—Ser-
vice out of the Jurisdiction—Dispens-
ing with Personal Service—Jurisdic-
tion of Master in Chambers: Re
‘Webb, 565.

MAGISTRATE.
See Prohibition.
MAINTENANCE.
See Infant.

MALPRACTICE.
See Medical Practitioner.
MANDAMUS.
See Schools, 1.
MARITIME LAW.
See Ship, 4.
MARKET REGULATIONS.
See Municipal Corporations, 2.
MARRIED WOMAN.
See Division Courts, 2—Receiver.
MASTER AND SERVANT.

1. Contract of Hiring—Breach—Wrong-
ful Dismissal—Attempted Alteration
in Terms—Justification for Dismissal
—Damages—Lack of Promptitude in
Seeking other Employment—Impossi-
bility of Performance of C_ontract.——
Destruction of Ship for which Plain-
tiff’s Services were Engaged: Robert-
son v. Northern Navigation Co., 476.

2. Injury to Servant—Negligence—Rail-
way—Unpacked Frog—Construction
Work — Horse Tramway—Sub-con-
tractors — Independent Contrgcth:——
Employment of Workmen—Liability
of Principal Contractor—Damages—
Workmen’s  Compensation  Aect:
Amendola v. Doheny, 32.

. Injury to Servant—Negligence—Defect

¥ xi: rl\siachifne—-Findings of Jury—Par-

ticulars — Damages: McCarthy v.
Kilgour, 44.

. Injury to Servant—Negligence—Defect
sl ijnu Bylachine—li‘indings of Jury: Con-
mnell v. Ontario Lantern and Lamp

.y .

5. Injury to Servant — Negligance—E]e-
vator—Defective Appliances—Inspec-
tion—Duty of Tenmu—l-‘iudiugs of
Jury—New Trial: Talbot v. Hall,
Delaire v. Hall, 187,

Injury to Servant—Company— Absence
of Personal Negligence—Proper Ap-
pliances — Competent Foreman —
Damages—Workmen's Compensation
Act: Linden v. Trussed Concrete
Steel Co., 236, 613.

- Injury to Servant—Negligence—(Com-
pany — Foreman — Open Hateh in
Vessel—Absence of Lights—Evidence
— Workmen’s Cowpensation Act:
Bassani v. Canadiap Pacific R. W.
o, 201

8. Injury to Servant—Negligence—Duty
to Servant — Defective Appliances —
New Trial: Uylaki v. Dawson,
Gyorgy v. Dawson, 300.

9. Injury to Servant—~Negligence—Dan-
gerous Work—Absence of Inspection
—Findings of Jury — Common Law
Liability — Joint Tort-Feasors —
Death of One—Action against Sur-
vivor and Executors of Deceased —
Damages—DMotion for New Trial on
Affidavits—Charge of Unprofessional
Conduct against Solicitor—A flidavits
;mgontradiction: Casselman v, Barry,

i

-1

10. Injury to Servant — Negligence —
Superintendent of Works — Work-
men’s Compensation Act—Place ot
Danger — Warning — Findings of
Jury: Higgins v. Hamilton Electric
Light and Cataract Power Co., 505.

MASTER IN CHAMBERS.
See Costs, 9—Lunatic.

MASTER'S OFVICE,
See Evidence, 1.
MASTER’S REPORT.

See Appeal to Judge of High Court—
Judgment, 4.,

MEASUREMENTS.
See Contract, 9%—Timber, 1.
MECHANICS' LIENS.

Time for Registering Lien—Completion
of Work — Contract — Work to be
Done to Satisfaction of Architects—
Work Done after Registration of
Lien : Vokes Hardware Co. v. Grand
Trunk R. W. Co., 337.
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MEDICAL PRACTITIONER.

Negligence — Malpractice — Evidence —
Costs : Hodgins v. Banting, 707.

MERGER.
See Mortgage, 1.
MINES AND MINERALS.
See Contract, 6—Pleading, 10.
MISDIRECTION.

See Criminal Law, 7 — Husband and
Wife,. 2

MISTAKE.

See Arbitration and Award, 1—Bills of
Exchange and Promissory Notes, 3—
"Deed, 2—Insurance, 1—Mortgage, 2
—Municipal Corporations, 5—Muni-

cipal Elections, 3—Trial, 1—Venue,
‘ Change of, 5—Will, 5.

MONEY IN COURT.
See Mortgage, 4.

MORTGAGE.

1. Conveyance of Equity of Redemption
to Mortgageg — Merger—Intention—
Evidence — Statute of Limitations —
Vacant Land — Legal Estate —
Acknowledgments in Writing —
Letters of Owner of Equity—Dicta-
tion to Amanuensis—Costs : Rogers
v. Brann, 617.

2. Discharge—Form and Effect of—In-
tention to Take Assignment— Mis-
take in Conveyancing—Subrogation
—Chargee of Land Joining in Mort-
gage as Surety for Owner—Exten-
sion of Time to Owner—Reservation
of Rights—Release of Surety—De-

{ claration of Priority—Action—Par-

| ties—Amendment—Will — Condition
— Fulfilment : Quackenbush .
Brown, 284,

3. Foreclosure—Action—Parties— Final
Order—Irregularity—Decease of In-
fant Defendant—Right of Represen-
tatives to Redeem—Order of Revivor
—Practice—Account—New Day—De-
lay—Costs : Kennedy v. Foxwell, 26;
11 O. L. R. 389.

4. Sale—Purchase Money—Default—De-
ficiency—Money in Court—Payment
out — Creditors of Partnership:
Campbell v. Croil, 379, 475.

See Bills of Exch

. By-law—Market Regulations—

. Territorial Re-adjustment—

MEDICAL PRACTITIONER—MUNICIPAL CORPORATIONS. 36

See Bankruptcy and Insolvency, 1 —

(_f(])mpany, 1—Land Titles Act—Will,

MORTGAGE COMPANY,

ange and Promisso
Notes, 1 £

MOTOR CAR.

See Negligence, 1.

MUNICIPAL CORPORATIONS.

1. Acquisition of Lands at Tax Sale—

Sale by Tender—Resolution of oo
cil to Accept Lower Tender—fc(:‘il:n
by Higher Tenderer to Restrain Sale
—Reasons for Accepting Lower Ten-
der — Sufficiency — Good Faith —
Threats of Litigation — Decision of
(Iz?n;{uittee—Action——Parties ts -

hillips v, City of Belleville, 40 . 14
0. L. R. 956. e

Fuel — Weighing — Market %‘ael: 1‘
Municipal Act, sec. 580, sub-see, L S
Scope of—Transaction within Limits
of Municipality: Rex v, Woollatt,
727;11°0. L, R E43.

¢ Closing § I

— Diserimination — Substitugct::e::

Convenient Way—Oompensation to

Land Owner — Providing Access to

gantd -—RColzstruction of Statute —
osts: Re McLean an

North Bay, 169. A o -

- By-law Closing Street—Public

. Contract—Erection of Snow

Fence—

By-law—Act respecting Snow g;nm
— Payment for Erecting Fence —
Remedy — Action — Arbitration -
’]732rlohrn v. Township of Sommerville‘
’

. Local Option Bly-law—Irregu

Opti larities—
'}‘)ul?hcatk‘gn of glotice of al;i for
aking Votes — Iistake—Cmmj
— Passing of By-law by Couneil 2
Validity of Election of Members—_
De Facto Councillors—Sig-ning of
ﬁy-lavz by I%eeve — Resignation —_
ceeptance : Re Vandyk illage

of Grimsby, 739, b

. Public Offices—TLocal Master—(}mnw

Council—* Furniture ”
Book on Practice:

Re TLioca Offices
of High Court, 316. :

V.
of Asets~Award—Evidencea(l,rfmg°i:
senting Arbitrator — Principle of
Valuation—Sidewalks—School Buila.
ings—“'aterworks—Appea]_ Qosts

Re Town of Southam ton g
ship of Saugeen, 334.D ARG D




8. Waterworks—Water Rates—Equality
— Discrimination against Brewers
and Distillers — By-law : Hamilton
Distillery Co. v. City of Hamilton,
Hamilton Brewing Association v.
City of Hamilton, 655.

See Arbitration and Award, 1—Assess-
ment and Taxes — Parties, 1, 5 —
Pleading, 4 — Schools — Statutes —
Way.

MUNICIPAL ELECTIONS.

1. Election of Alderman for City — Pro-

perty Qualification — Tenancy of
House — Value — Assessment Roll—
Yearly Tenant — Indefinite Term :
Rex ex rel. Martin v. Moir, 300.

2. Irregularities—Declarations of Qualifi-
cation — Saving Clause of Statute —
Compliance with Statute—Subserip-
tion — Commissioner: Rex ex rel.
Cavers v. Kelly, 280, 600.

3. Qualification of Alderman — Declara-
tion at Nomination — Omission to
Disclose Qualifying Property — Mis-
take — Subsequent Declaration —
Actual Qualification: Rex ex rel.
Martin v. Watson, 282; 11 O. L. R.
336.

See Municipal Corporations, 5.
MURDER.
See Criminal Law, 7.
NAVIGABLE WATERS.
See Water and Watercourses, 2.
NAVIGATION.
See Carriers, 1—Ship.
NECESSARIES OF LIFE.
See Criminal Law, 4, 8.
NEGLIGENCE.

1. Injury to Bicyclist by Motor Car —
Evidence for Jury — Setting aside
Nonsuit—New Trial - Haverstock v.
Emory, 799.

2. Injury to Bicyelist by Overtaking
Street Car—Unusual Position of Car
—8Speed—Defect in Fender—Failure
of Plaintiff to Look Behind—Contri-
butory Negligence—Proximate Cause
of Injury—Case for Jury — Motion

for Nonsuit: Heath v. Hamilton
Street R. W. Co., 459.

MUNICIPAL ELECTIONS—OPTION.

38

3. Injury to Child in Street of City —
Careless Driving — Disregard of
Safety of Pedestrians—Evidence for
Jury — Findings — Right of Child’s
Father to Recover for Medical and
other Expenses: Banks v. Shedden
‘ggwardiug Oo; 88: 11 0. L. R

4. Street Railways—Contributory Negli-
gence — Collision between Eleetric
Car and Waggon—Findings of Jury
—DMeaning of: Liddiard v. Toronto
B. W Oos 20T

See Bills of Exchange and Promissory
Notes, 3 — Master and Servant —
Medical Practitioner—Parties, 5, 7—
%gilway——-Ship—-Street Railways —

NEW TRIAL.

See Bills of Exchange and Promissory
Notes, 2 — Carriers, 2 — Criminal
Law, 5, 7—Damages, 1—Dismissal of
Action, 3, 4—Evidence, 2—Hustu
and Wife, 2—DMaster and Servant, 5,
8, 9—Negligence, 1 — Pleading, 9 —
Railway, 4, 11, 14.

NON-REPAIR OF HIGHWAY.

See Way.
NONSUIT.

See Negligence, 1, 2—Railway, 13.
NOTICE.

See Assessment and Taxes, 4—Broker—
Company, 2—Contract, 6—Costs, 11
—Parties—Vendor and Purchaser, 4
—Way, 3, 6.

NOTICE OF ACCIDENT,

See Way, 7.

OCCUPATION RENT.

See Division Courts, 3.

OMISSION TO PROVIDE NECES-
SARIES FOR WIFE.

See Criminal Law, 8,
ONTARIO ELECTION ACT.
See Penalty.
OPTION.

See Vendor and Purchaser, 1.
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PARENT AND CHILD. 4. Interpleader Issue — Who should be
Plaintiff—Insurance Moneys—Riyal

See Damages, 1 — Fraudulent Convey- Claimants — Residence abroad—Se-

ance, 3—_Infaut-—Negligence, 3 — curity for Costs: Biruce vy. Anci
Street Railways, 2. Order of United Workmen, 177. -
PARLIAMENT. o. l‘hil'd Party Procedure — Addition
A EN Third Parties—Action for bq'eglig\}nceof
See Trial, 3. - of Ferry Company—Claim for Relief
over against Municipal Corporation
PARLIAMENTARY ELECTIONS. —Neglect to Fence Wharf—Contract
—‘—Ln:demnlty: Donn v. Toronto Ferry
See Penalty. Co., 154.
: 3 6. Third Party Procedure—Indemnj
PARTICULARS, ﬁeu%f over— A%ﬁcaﬁon o Ra =
o0 : Thir arty—Lateness of A
1. Statement of Claim—Infringement of tion—P : “SDbplica-
Patents — Other Claims — Postpone- ‘.l_oﬂlmttf;t‘}lo n{)e(;slent of Trial :- Smith
ment till after Discovery—Difference ; 7 |
in English Practice Copeland-Chat- 7. Third Party Procedure—Indemnj or
terson Co. v. Business Systems Relief over—Negligence—Joint 5
Limited, 274, 348. feasors—DMotion for Directions as to
Trial — Setting aside Third Party
2. Statement of Claim—Settlement of Ac- Notice: Cliff v.” New Ontario S. s
counts—Allegations of Error—Speci- Co., Heyder y, New Ontario S, S,
fications of Hrror: Ontario Lumber Co., 804,
Co. v. Cook, 58, 132; 11 O. L. R. 111. 8. T'hLi:d Party Procedurg = Moty e
3. Statement of Claim—Slander—Names Pr:_]}lfdizg Steor vePINa;y;gt& _*IDe.la.y e
of Persons to whom Uttered—Exclu- Prendergast, 710. ATV

sion of Evidence at Trial—Disclosing z
Names of Witnesses: Moon v. 9. Third Party Procedure —

e

Mathers, 422. Notice on Third Party outS ol;:'vf]csri:_t
diction—* Proceeding *—3 Edw. vig
4. Statement of Defence — Action to ch. 8, sec. 18 — Rule 162 ('e) &
Establish Will—Defences of Want of Breach within Ontario of Contract~
Testamentary Capacity and Revoca- Employers’ Insurance Contract_ln.

tion : Kennedy v. Hill, 875. demnity : Montgomery v, Saging
Lumber Co., 619, 729, i

5. Statement of Defence — Knowledge of
Defendants: Campbell v. Lindsay, 5S¢, Appeal to Court of Appeal, g

Assessment and Taxes, 4-=
56(_)' 2, 3 — Municipal Corporatil\gg;tg]a_xﬁ
See Discovery, 5—DMaster and Servant, 3 Pleading, 4, 7—Schools, 2~W;:_y 1
—Prohibition, 2. oy
: PARTNERSHIP,
PARTIES. See Mortgage, 4—Pleading, 8—Writ of
1. Adding I]gefendant -B Motion by L(;)rg Summons, 3—Will, 17.
ginal efendant—Damage to n
by Drain — Municipal Corporations PASSENGER.

—Highway—Non-repair — Dividing See Railway—Street :
Line between Townships—Joint Lia- n Railways.

bility for Repair: Donaldson v. PATENT FOR INVE
Township of Dereham, 617. ENTION,

1. Combination — Absence of

2. Adding Defendant — Replevin—Coun- Device—Want of I\nventivliovﬂgﬁ-
terclaim—Third Party Procedure— Cooper v. Jacobi, 36, t:
Rules of Court : Imperial Paper Mills ° i <
of Canada v. McDonald, 412, 472. - Improvement in  Automatie Drinl

Turners—Patentablllty—Uge of

3. Attorneys-General—Action for Injunc- tion as a Motive Power_Novel
tion — Interference with Supply of Anticipation — New Combinatin,?_
Water—Navigable Stream—Conflict- Old Elements — Infri:ngement of
ing Leases from Dominion and Pro- Colourable Imitatioy : W°'°dwa~rd-
vincial Governments — Necessity for Oke, 881. V.

Consents—Scope of Action: Eddy v.
Booth, 75. See Particulars, l—Pleading, 6.
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PAYMENT.

See Contract, 10, 11.
PAYMENT
See Pleading, 9.

INTO COURT.

PAYMENT OUT OF COURT.
See Mortgage, 4.

PENALTY.

isqualified Person Voting at Electi‘on'—

i quntario Election Act—Postmaster in

City — Sub-postmaster —_Post Office
Act: Lancaster v. Shaw, 502.

PERMISSIVE WARSTE.
See Waste.

PHYSICIANS AND SURGEONS.

See Medical Practitioner,

PICKETTING.

See Trade Union.

PLANS.
See Crown Patent — Railway, 5—Way,
1.

PLEADING.

. Statement of Claim—Action by Credi-

. tor in Name of Assignee—Claim for
Payment of Debt to Creditor —
Venue: Tierney v. Slattery, 489.

tatement of Claim — Amendment —

= sl%ew Causes of Action — Al}pwa_,nce
of, on Terms—Statute of Limitations
—Costs : Canadian Pacific R, W. Co.
v. Harri, 782,

. Statement of Claim—Animal Killed
2 s;neﬂailway Track — Railway :@_ct:
Rysdale v. Wabash R. W. Co., 677.

ement of Claim — Frivolous or

5 St\‘?‘;xatious Action—Prolixity—>Muni-

cipal Corporation—Contract for Pur-

chase of Electric Plant—Allegations

against Mayor—Alterations in Con-

tract—Ratification by Council — In-

junction—Parties—Rule 261 — Stay

of Action — Amendment — Costs’:
Black v. Ellis, 490, 869,

PAYMENT—POSTPONEMENT OF TRIAL.

42

5. Statement of Claim—Joinder of Causes
of Action — Action for Damages for
Death of Workman—Claims at Com-
mon Law and under Workmen's Com-
pensation Act—Alternative Claims :
Beutenmiller v. Grand Trunk R. W.
Co., 266.

Statement of Claim — Joinder of
Causes of Action — Introductory
Statements—Libel — Special Damage
— Infringement of Several Patents
for Invention — Company — Wrongs
before Incorporation — Trial—Sepa-
ration of Issues: COopelanid-Chatter-
son Co. v. Business Systems Limi-
ted, 42, 72; 11 O. L. R. 292,

Statement of Claim—Motion to Strike
out—Embarm&cmam~Irrele\’nncy —_
Prayer for Relief — Damages—Par-
éi@—(}ompany: Hart v. Hutcheson,

oN

Statement of Claim — Non-conformity
with Writ of Summons—Statute of
Limitations — Action Begun by Co-
partnership—=Statement of Claim in
Name of Incorporated Company :
Muir v. Guinane, o4, 152,

Statement of Defence—Amendment—
Damages—New Trial—Payment into
Court: Stephens v. Toronto B. W,
Co., 39.

10. Statement of Defence and Counter-
claim—:lrrelevancy—l']mbﬂrrmment
— Action by Attorney-General for
Cancellation of Mining —At-
tack on Status of Plaintiff—Suing in
Private Interest — Registration of
Cautions—Counterclaim for Damages
by Reason of : Attorney-General v,
Hargrave, 368, 435; 11 O. L. R. 530.

See Company, 4 — Criminal Law, 9 —
Judgment, 7 — Particulars — Venue,
Change of.

PLEDGE,

See Company, 1.
POLICE MAGISTRATE.

See Criminal Law, 6 — Liquor License.
Act—Prohibition,

POSTMASTER.
See Penalty.
POSTPONEMENT OF TRIAL.
See Discovery, 10—7Parties, 6—Trial.
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PRACTICE.,

See Account — Administration Order—
Appeal to Court of Appeal—Appeal
to Divisional Court—Appeal to J udge
of High Court — Appeal to Privy
Council—Bankruptey and Insolvency,
4—Contempt of Court, 2 — Costs —
Discovery — Dismissal of Action —
Division Courts—Evidence—Interest
— dJudgment — Land Titles Act —
Lunatic—Mortgage, 2, 3, 4—Parti-
culars—Parties—Pleading— Prohibi-
tion—Receiver—Reference— Solicitor
—Surrogate Courts—Trial — Venue,
Change of—Writ of Summons.

PREFERENCE.,
See Bankruptey and Insolvency.
PRESCRIPTION.
See Way, 8,
PRESUMPTION.

See Bankruptcy and Insolvency—Crim-
inal Law, 1—Distribution of Estates
—Insurance, 3—Landlord and Ten-
ant, 3—Seduction—Way, 8.

PRINCIPAL AND AGENT.

1. Agent’s Commission on Sale of Goods
—Time for Payment—Rate of Com-
mission—Contract — Correspondence
— Payment for Samples Sent to
Agent: Hovenden v. O. C. Hawkes
Limited, 132, 437.

2. Moneys Advanced by Bank to Agent—
Liability of Principal — Evidence—
Authority of Agent — Letter—Con-
struction — Burden of Proof: Mer-
chants Bank v. Sterling, 67, 741,

See Discovery, 12 — Vendor and Pur-
chaser, 3, 5

PRINCIPAL AND SURETY.

Guarantee Policy—TFidelity of Manager
of Loan Company—Misappropriation
of Moneys—Release of Surety—Un-
true Statements — Conditions of
Policy—Necessity for Setting forth in
Policy—Incorporation by Reference
to Application—Change in Duties of
Manager: Elgin Loan and Savings
Co. v. London Guarantee and Acci-
dent Co., 109; 11 O. L. R. 330.

See Bills of Exchange and Promissory
Notes, 4—Mortgage, 2.

PRIVATE WAY.
See Way, 8.
PRIVILEGE.
See Discovery, 1, 3,6, 9 12
PRODUCTION OF DOCUMENTS.
See Discovery.
PROHIBITION,
1 Magis.trate—*(}riminal Prosecution —
Motion — Forum — Jurisdiction of

Magistrate—Submission: R odge
and Kerr, 131, g

2. Police Magistrate — Preliming: =
quiry — Conspiracy — Particuliya.rsln—
Information—Criminal Code—Juris-
diction of Magistrate : Rex
Phillips, 418; 11 O. L. R. 478,

See Division Courts, 2 3, 53—k
License Act. e, s

PROMISSORY NOTES.

See Bills of Exchange and P i
Notes, B

PROPERTY QUALIFICATION.
See Municipal Elections, 1, b A e
PROSECUTION OF ACTION.
See Dismissal of Action,
PROTESgé&g(’]i‘bEgPARATE
See Schools, 2.
PUBLIC OFFICERS.
See Municipal Corporations, 6.
PUBLIC SCHOOLS.
See Schools.
QUANTUM MERUIT,
See Contract, 8—Interest—Solicitor, s
RAILWAY.
1. Animal Killed on T e
Ak o B

gence: Bacon v. Grand Tr
Co., 753. o,



45 RAILWAY.

2. Animals Killed or Injured on Track

elsewhere than at Crossing—Animals"

rongfully at Large on Highway
ErYithingglf-mile of Crossing before
Getting on Track—Liability of Rail-
way Company—Railway Aect, 1903,
sec. 237, sub-sec. 4—Change in Law:
Arthur v. Central Ontario R. W.
o, 527; 11 0. L. R. b37.

3. Carriage of Goods—Loss—Negligence
— Oontract Limiting Liability —
Findings of Jury — Recovery of
Amount Fixed by Contract—Costs:
Costello v. Grand Trunk R. W. Co.,
846.

4. Carriage of Horses—Negligence—Loss
of Horses—Special Contract Exempt-
ing Carriers from Liability — Con-
struction—Exclusion of Negligence—
Findings of Jury—Proximate Cause
of Loss—Avoidance of Lioss by Rea-
sonable Care of Plaintif—Finding
against Evidence — New Trial:
Booth v. Canadian Pacific R. W. Co.,
593.

5. Crossing Line of another Railway —
Branch Line or Siding Crossing un-
der Viaduct—Trespass—Justification
—Reservation in Deed of Right of
‘Way—Construction of Deed—Appli-
cation to Board of Railway Commis-
sioners—Ex Parte Order Approving
Construction of Siding—Affirmance
on Application to Rescind or Vary—
Jurisdiction of Board — Crossing
Order—Powers of Board—Forum for
Determining Jurisdiction—Exclusive
Jurisdiction—Filing Plan: Canadian
Pacific R. W. Co. v. Grand Trunk
R. W. Co., 814.

6. Expropriation of Land—Severance of
Farm — Compensation to Land
Owner — Award — Value of Land
Taken—Damages for Severance—In-
jurious Affecting of Part of Land not
Taken—DLoss of Convenient Use of
Springs—Farm Crossing—Statutory
Right—Witnesses—Opinion Evidence
—Costs of Arbitration—Amount of
Compensation Increased on Appeal :
Re Armstrong and James Bay R. W.
Co., T13.

7. Expropriation of Land—Valuation by
Arbitrators—Improvements — Fix-
tures Placed on Land by Company
—Amount of Compensation—Appeal
from Award: Re Ruttan and Dreifus
and Canadian Northern R. W. (o.,
568,

46

8. Farm Crossing—Overhead Bridge and

Under-pass — Depriving Owner of —
Damages_'—Measure of — Reference :
l_\_g:BKenzle v. Grand Trunk R. W, Co.,
‘ .

9. Fire from EnginHNegligence—Spark-

10.

1L

13.

14.

15.

16.

arrester — Neglect to Adopt Latest
Safety Devices — Conflict of Expert
Evidence — Question for Jury : Oat-
rsnlan v. Michigan Central R. W. Co.,

Injury to Child Playing in Yard—
Consequent Death—Liability of Rail-
way Company—Neglect to Fence—
Proximate Cause of Injury—Negli-
gence—Trespasser: Newell v. Cana-
dian Pacific R. W. Co., 771.

Injury to Passenger — Negligence —
Invitation to Alight Calling out
Name of Station—Findings of Jury
— New Trial: Buck v. Canadian
Pacific R. W. Co., 71.

. Injury to Person Crossing Track —

Consequent Death—Negligence—Ex-
cessive Speed — Contributory Negli-
gence — Failure to Look a Second
Time for Approach of Train—Ques-
tion for Jury — Findings: Misener
v. Wabash R. R. Co., 651.

Injury to Person Crossing Track—
Failure to Look for Train—Efficient
Cause of Accident—Nonsuit—(ontri-
butory Negligence : Wright v. Grand
Trunk R. W. Co., 636.

Injury to Person C(rossing Track —
Failure to Look for Train—Negli-
gence — Contributory  Negligence —
Question for Jury — Verdict against
Evidence—Excessive Damages—New
Trial: Sims v. Grand Trunk R. W.
Co., g

Injury to Person Employed in Yard
— Negligence — Contributory Negli-
gence — Shunting Cars — Failure to
Look—Funections of Judge and Jury:
London and Western Trusts Co. v.
Lake Erie and Detroit River )i,

., 011,

Receiver—Appointment of—Jurisdie
tion of Provincial Courts — Railway
wholly within Province—Absence of
Federal Legislation: Wile v. Bruce
Mines and Algoma R. W. (o., 157;
11 O. L. R. 200.

See Contract, 8, 10—Insurance, 1—>Mas-

ter and Servant, 2—Pleading, 3—
Statutes,
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RAILWAY COMMISSIONERS.
See Railway, 5.
RAPE.
See Criminal Law, 10, 11—Seduction.
RATIFICATION.

See Bills of Exchange and Promissory
Notes, 5—Company, 4, 5—Contract,
6—Pleading, 4.

REAL PROPERTY LIMITATION
ACT.

See Limitation of Actions.
RECEIVER.

Equitable Execution—Ex Parte Order—
Local Judge—Appeal — Forum—Ex-
tension of Time for Appeal — Pre-
vious ex Parte Application — Direc-
tion to Serve Notice—Non-disclosure
—Interest Under Will — Income —
Married Woman — Restraint upon
Anticipation: Wise v. Gaymon, 61.

See Railway, 16.
REEVE.
See Municipal Corporations, 5.
REFERENCE.

Local Master—Employment of, as Soli-
citor for Party, pending Reference—
Disqualification — Setting aside all
Proceedings — Costs: Livingston v.
Livingston, 830.

See Account—Appeal to Court of Ap-
peal, 4—Company, 6—Judgment, 4—
Landlord and Tenant, 3—Railway, 8.

REGISTRY LAWS.

See Bankruptcy and Insolvency, 2 —
Deed, 2—DMechanics’ Liens—Vendor
and Purchaser, 4—Way, 1.

RELEASE.

See Husband and Wife, 3—Insurance, 2
—Mortgage, 2—Principal and Surety
—Vendor and Purchaser, 1—Water
and Watercourses, 1.

RELIGIOUS COMMUNITIES.

See Schools, 4.

REMAINDERMEN.

See Deead, 1.

REPLEVIN.
See Parties, 2,
RES JUDICATA.
See Extradition, 3.
RESIDENCE.

See Costs, 6, 7—Venue,
Writ of Summons.

RESTRAINT OF TRADE.

Change of—

See Covenant.

RESTRAINT UPON ALIENATION.
See Will, 16.
REVIVOR.
See Mortgage, 3.
RIGHT OF WAY.
See Way, 8.
RIPARIAN OWNERS,
See Water and Watercourses,
RIVER.
See Water and Watercourses.
ROAD.
See Way.

ROMAN CATHOLIC SEPARA
SCHOOLS. ™

See Schools, 3, 4.
SALE OF GOODS.

1. Action for Price—Account——Delivery
to Agents—Oral Agreement—Letters
— Evidence — Findings of Jury:
Drader v. Lang, 52. %

2. Contract—Appropriation of Goods “to
Contract — Interception by Assign-
ment—Frand — Warehoused Goods :
Metelli v. Roscoe, 166. ;

3. Contract—Statute of Frauds — Order
taken by Travelling Salesman of
Vendor—Memorandum——Authority of
Salesman as Agent of Purchaser—
goxirespoindencp I_C o ition  of

rder : Tmperial Cap Co. v.
128; 11 O. L. R. 382, e

See Contract, 4, 7 — Princi 1
Agent, 1—Writ of Summonsf”;. i
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SALE OF LAND.

See Mortgage, 4 — Municipal Corpora-
tions, 1—Vendor and Purchaser.

SALVAGE.

See Ship, 1.
SCALE OF COSTS.
See Landlord and Tenant, 1.
SCHOOL RATES.

See Statutes.
SCHOOLS.

1. High School — Constitution of High
School District — Validity — By-law
of County Council—Assent of Lieu-
tenant-Governor in Council — Ap-
pointment of Trustees—County and
Township By-laws—Organization of
Board—Term of Office of Trustees—
Refusal to Fill Vacancies — High
Schools Act—Construction—Demand
of Trustees for Money to Carry on
School — Mandamus : North Planta-
ganet High School Board v. Town-
ship of North Plantaganet, 17.

2. Protestant Separate School — Estab-
lishment — Failure to Bring into
Operation — Municipal By-laws —
Rates—Assessment — Inequality —
Aﬂjustment—Debentures—Collecto'r’s
Roll—Action—Declaration— Parties
— Trustees—Fraud — Costs: Ellice
(No. 1) Public School Trustees v.
Township of Ellice, 6.

3. Roman Catholic Separate Schools —
Formation of Union School Section—
Defective Proceedings—Declaratiom
that School mot Legally Established
—Injunction : Malden R. C. Separate
School (No. 3a) Trustees v. Martin,
469.

4. Roman Catholic Separate Schools —
Qualifications of Teachers—Status of
Member of Religious Communities—
Construction of Statutes — * Per-
sons "—History of Legislation: Re
Qualification of Teachers in Roman
Catholic Separate Schools in Ontario,

141.
See Municipal Corporations, T.

SEAL.

See Company, 4.
VOL. VII. 0.W.R.—C.

SALE OF LAND—SHARES. . 50

SEARCH WARRANT.

See Criminal Law, 12,

SECURITY FOR COSTS.

See Appeal to Court of Appeal, 3—Ap-
peal to Privy Council—Costs,
Parties, 4.

SEDUCTION.

Evidence of Plaintiff’s Daughter Dis-
closing Rape — Father’s Statutory
Right of Action — Presumption of
Service—Right of Jury to Believe
Part of Evidence only—Evidence of
Paternity : Gambell v. Heggie, 633;
B ov. F, 11 0. LR, 582.

SENTENCE.
See Criminal Law, 2, 3.
SEPARATE SCHOOLS.

See Schools, 2, 3, 4.

SEPARATE TRIAL OF ISSUES.

See Pleading, 6—Trial, 5.

SEPARATE TRIALS,

See Criminal Law, 11.

SERVICE OF PAPERS,

See Judgment, 1—Writ of Summons,

SERVICE OUT OF JURISDICTION.

See Lunatic—Writ of Summons.

SET-OFF.

See Bankruptey and Insolvency, 3 —
Company, 6 — Costs, 9 — Division
Courts, 4—Infant.

SETTLED ESTATES ACT,
See Waste. '

SETTLEMENT OF ACTION,
_See Costs, 3—Trial, 5.

SHAREHOLDERS.
See Company.
SHARES.

See Assessment and Taxes, 2—Broker
—Company—Costs, 4,
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SHERIKF.

See Fraudulent Conveyance, 3.

SHIP.

1. Collision — Damages — Assessment by
Registrar—Items of Damage—Use of
Pump—Services of Tug—Surveyors’
Report—Salvage Charges—Value of
Ship—Cost of Repairs — Appeal —
Costs: St. Clair Navigation Co. v.
The “D. C. Whitney,” 690.

2. Collision—Rules of Navigation—Dan-
gerous Channel—Speed—®uction and
Displacement—Look-out : Cadwell v.
The ‘‘ Bielman,” 393.

3. Collision—Rules of Navigation—Negli-
gence—~Conflicting Evidence — Dam-
ages — Costs: Canadian Lake and
Ocean Navigation Co. v. The
“ Dorothy,” 621.

4. Supplies — Maritime Lien — Charter-
party — Authority of Foreman of
Lessees—Supplies Charged to Ship:
Upson-Walton Co. v. The * Brian

 Boru,” 310.
See Carriers, 1.
SIDEWALK.
See Way.
SLANDER.

See Particulars, 3,

SNOW FENCES.
See Municipal Corporations, 4.
SOLICITOR.

1. Action for Compensation for Services
— Prosecution of Claim against
Nominion Government — Quantum
Meruit—Nature of Services — Com-
mission : Murphy v. Corry, 363.

2. Taxation of Bill—Motion for—Submis-
sion to Arbitration — Construction :
Re Solicitor 827,

See Costs, 10—Criminal Law, 8 — Dis-
covery, 12— Interest — Master and
Servant, 9 — Reference — Venue,
Change of, 5.

SPECIAL ACT.

See Statutes.

SHERIFF—STREET RAILWAYS. 52

SPECIFIC PERFORMANCE.
Agreement for Lease—Rent to be Fixed
by Percentage on Cost of Building to
be Erected—Amount of Rent—Con-
sent of Lessees to Extra Cost of
Building — Architect — Burden of
Proof : Joseph v. Anderson, 582.
See Vendor and Purchaser.
STATED ACCOUNT.
See Account.
STATEMENT OF CLAIM.
See Pleading.
STATEMENT OF DEFENCE.
See Pleading.
STATUTE OF FRAUDS.

See Sale of Goods, 3—Vendor and Pur-
chaser, 5.

STATUTES.

Special Act — Repeal by Implication —

Repugnancy to Subsequent General
Act—Rule of Construction—AsseSs-
ment and Taxes—Exemptions~Rai]-
way — By-law of Municipality —
Commutation—School Rates: Way
v. City of St. Thomas, 194, 731.
See Assessment and Taxes, 2, 3—Copy-

right—Insurance, l—Municipa]
porations, 3—Schools, 4 e

STAY OF PROCEEDINGS.
See Constitutional Law, 1—Pleading, 4.
STENOGRAPHER.
See HEvidence, 2.
STREAM.
See Water and Watercourses,
STREET
See Way.
STREET RAILWAYS.

a1 In(j‘ury to_ Passenger Thrown from

ar — Negligence — Contribut
Negligence — Evidence for .Turyor—y
Operati‘on.of Car—Duty to Passen-
ger Standing on Platform : Shea v
Toronto R. W. Co., 724. "
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2. Injury to Person Crossing Track —
Consequent Death - Negligence —
Contributory Negligence — Findings
of Jury—Action under Fatal Acci-
dents Act—Right of both Father and
Mother to Recover for Death of
Child—Damages : Mulvaney v. To-
ronto R. W. Co., 644.

See Assessment and Taxes, 3 — Dam-
ages, 1—Discovery, 5 — Negligence,

y

SUBROGATION.
See Mortgage, 2.
SUMMARY APPLICATION.
See Administration Order.
SUMMARY JUDGMENT.
See Judgment, 5, 6, 7.
SURROGATE COURTS.

¥1. Passing Accounts of Administrator—

Creditor’s Claim—Refusal of Admin-
istrator to Pay—Allowance by Sur-
rogate Judge—Jurisdiction: Re Me-
Intyre, 122; 11 O. L. R. 136.

2. Removal of Cause into High Court—
Difficulty and Importance of Ques-
tions Arising—Value of Estate: Re
Wilcox v. Stetter, 65.

See Account—Appeal to Court of Ap-
peal, 7T—Executors and Administra-
tors, 3

SURVEYS.

See Crown Patent.

SURVIVORSHIP.

See Insurance, 3—Master and Servant,
9—Will, 6.

TALESMEN.
See Constitutional Law, 2.

TAX SALE.

See Assessment and Taxes, 4, 5—Limi-
tation of Actions, 2~-Municipal Cor-
porations, 1.

TAXATION OF COSTS.
See Costs, 3, 10, 11—Solicitor, 2.

TAXES.
See Assessment and Taxes.

TENANT.
See Landlord and Tenant.
TENANT AT WILL.
See Landlord and Tenant, 3.
TENANT FOR LIFE.
See Waste—Will, 12.
TENANTS IN COMMON.
See Insurance, 3.
TENDER.
See Muuicipal Corporations, 1.
THIRD PARTY PROCEDURE.
See Parties, 2, 5-9.
TIMBER.
1. Agreement for Sale of Standing Tim-
iusbec—Metotraneots . Batimates

—Conflicting Evidence : McAlister v.
Brigham, 347.

2. Crown: Lands—Issue of Patent—Con-

sent of Timber Licensees — Agree-
ment as to Timber — Ownership of
Land — Estoppel: MecWilliams v.

Dickson Co., T47.

See Insurance, 1.

TIME.

See Appeal to Court of Appeal, 1, 2—
Appeal to Judge of High Court —
Assessment and Taxes, 5—Company,
4—Costs, 10 — Criminal Law, 1 —
Land Titles Act—Mechanics' Liens
—NMortgage, 2—Principal and Agent,
1—Receiver.

TITLE TO LAND.,
See Division Courts, 3.
TRADE COMBINATION.
See Contract, 7—Criminal Law, 2, 3.
TRADE MARK.

1. Infringement—Fancy Word — Use of
Similar Word by Competitor in Busi-
ness — Probability of Deception —
Judgment in Previous Action —

Colourable Imitation — Costs: Ker-
stein v. Cohen, 247; 11 O. L. R. T50.
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2. Infringement—Similarity of Design—
Passing off — Deception: Doran v.
Hogadore, 349; 11 O. L. R. 321.

TRADE NAME.,

See Covenant.

TRADE UNION.

Conspiracy—Injuring Plaintiffs’ Trade—
Evidence — Damages — Injunction
—Picketting: Metallic Roofing Co.
of Canada v. Jose, 709.

TRADE USAGE.

_See Contract, 4.

TRADING COMPANY.

See Company, 4.

TRANSCRIPT.
See Division Courts, 1.
TRANSFER.

See Bankruptcy and Insolvency—Com-
pany — Costs, 1 — Fraudulent Con-
veyance. :

TRESPASS TO GOODS.

See Illegal Distress.

TRESPASS TO LAND.

Boundary—Damages—Costs : Drulard v.
‘Welsh, 87.

See Arbitration and Award, 1—Crown
Patent.

TRIAL.

. Postponement—Grounds for—Mistake
of Plaintiff—Proposed Amendment—
CAwazl;gg: Paradis v. National Trust

o., .

—4

N

. Postponement—Grounds for—View of
ocus in quo Necessary for Defence
—Impossibility of View at Date of
Proposed Trial: Williamson v.
Parry Sound Lumber Co., 532, 562.

3. Postponement — Necessary Witnesses
—Members of Parliament—Refusal
to Attend during Session: Lefurgey
v. Great West Land Co., 868.

[

. Postponement — Proposed Absence of
Witness — Servant of Crown: Pin-
kerton v. Township of Greenock, 737.

5. Separate Trial of Preliminary Issue—
Settlement of Action — Rule 531 —
Consent : Thomas v. Imperial Export
Co., 745, 807

See Costs, 2 — Criminal Law — Dis-
covery, 10 — Division Courts, 5 —
Judgment, 4—Parties, 6, T—Plead-
ing, 6—Venue, Change of.

TRUSTS AND TRUSTEES.

Enforcement of Trust — Cheque Deli-
vered on Condition—Nonfulfilment—
Recovery of Amount of Cheque —
Evidence: Pool v. Huron and Erie
Loan and Savings Co., 680.

See Assessment and Taxes, 5—Bills of
Exchange and Promissory Notes, 1
—Company, 6, 9—Contract, 6—In-
surance, 3—Will.

VENDOR AND PURCHASER.

1. Contract for Option to Purchase Land
—Registration—Failure to Exercise
Option—Refusal to Execute Release
—Action—Costs : Dingman v. Jarvis,
244.

2. Contract for Sale of Land—Action by
Purchaser to Compel Specific Pep-
formance—Dispute as to Payment—
Absence of Receipt — Burden of
Proof: Boyd v. Chessum, 843,

3. Contract for Sale of Land—Authority
of Agent to Contract for Vendor—
Misapprehension as to Instructions—
Specific Performance — Refusal to
Enforce: Walker-Parker Co. v.
Thompson, 125.

4. Contract for Sale of Land — Specific
Performance — Contract by Vendor
to Sell to Others—Conduct of Plain-
tiff—Cancellation—Notice to Second
Vendees——De‘fenceﬁRegistry Laws :
McConnell v. Lye, 851.

5. Contract for Sale of Land—Specifie
Performance—Authority of Agent—
Execution of Contract for Vendor—
Statute of Frauds—Memorandum in
Writing—Name of Vendor not Given
— Delay — Inadequacy of Price :
?%xgidley v. Elliott, 137; 11 0. L. R.

6. Contract for Sale of Land—FExecuted
Contract—Delivery of Deed—Action
by Purchaser to Rescind—Defective
Title—Reliance on Representations
—Absence of Fraud — Reformation
of Deed — Other Relief — Costs :
Shurie v. White, 772 5
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7. Contract for Sale of Land—Specific
Performance—Relief from Contract
— Hardship — Equitable Terms —
Payment of Damages and Costs —
Evidence of Contract: Dundas v.
Dinnick, 124

8. Covenant — Building Restriction —
Deed of Land — Covenant Running
with Land—Breach—Construction—
“ House :” Hime v. Lovegrove, 4; 11
Sl R. 252,

See Will, 4, 7, 16.
VENUE, CHANGE OF.

1. Companies — Place of Residence —
Place where Cause of Action Arose
— Preponderance of Convenience —
Witnesses: Royal Electric Co. v.
Hamilton Cataract Co., 73.

2. Convenience — Witnesses — Cause of
Action: Gardiner v. Beattie, 136.

8. Convenience—Witnesses — Expense—
Fair Trial—Jury — Undertaking —
ggssts: Gillard v. McKinnon, 161,

4. Fair Trial—Convenience—Expense —
Witnesses : Sturgeon v. Port Burwell
Fish Co., 359, 380.

5. Motion by Plaintiff to Change—Mis-
take in Laying Venue — Solicitor's
Slip—Costs—Speedy Trial » Garland
v. York Mutual Fire Ins. Co., 322.

6. Preponderance of Convenience—Coun-
terclaim : Farmer v. Kuntz, 829.

7. Preponderance of Convenience —
County Court Action: James v.
Shemilt, 828.

8. Preponderance of Convenience — Ex-
pense—Cause of Action: Sharpin v.
Nicholson, 57.

9. Provisions of Contract as to Place of
Trial — Construction: Wright v.
Ross, 69; 11 O. L. R. 113.

10. Venue Improperly Laid — Rule 529
(b) —Onus—Reasons for Retaining
Venue where Laid: Pigott v. Bank
of Hamilton, 802.

See Pleading, 1.

VEXATIOUS ACTION.

See Dismissal of Action, 2—Pleading,
+4

VIEW,
See Trial, 2.
WAIVER.

See Contract, 3 — Judgment, 1—Land-
lord and Tenant, 1, 2.

WARRANT.
See Extradition.
WARRANT OF COMMITMENT,
See Criminal Law, 6.
WASTE.

Lease for Years by Tenant for Life—
Settled Estates Act—Rights of Re-
versioners on Death of Life Tenant
— “ Without Impeachment of
Waste ” — Repair of Buildings —
Short Forms Act—Permissive Waste
—Wear and Tear: Morris v. Cairn-
cross, S34.

See Will, 11.

WATER AND WATERCOURSES,

1. Dam — Flooding Lands of Riparian
Owner—Cause of Injury—Damages
— Release — Statutory Powers:
Miller v. Beatty, 605.

2. Navigable Waters—Hamilton Bay —
Deed—Grant of Wharf on one Side
of Slip— Derogation from Grant —
Use of Slip so as to Prevent Access
to Wharf — Evidence of Mode of
User at Time of Grant — Admissi-
bility—Injunction : Hamilton Steam-
boat Co. v. MacKay 465.

See Parties, 3.

WATERWORKS.
See Municipal Corporations, 7, 8.

WAY.

1. Highway—Dedication — User — Ryi-
dence of—Parties—Attorney-Genera)
—Maunicipal By-law — Plans— Regis-
tration: Macoomb v. Town of
Welland, 876.

2. Highway — Non-repair — Injury to
Person Driving—Municipal Corpora-
tion — Real Cause of Injury —
Reasonable State of Repair of
(2"§)§mtry Road: Turner v. Eustis,
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3. Highway—Non-repair—Injury to Per-
sons Driving — Logs Piled on High-
way—Notice to Municipal Corpora-
tion — Negligence — Contributory
Negligence: Kelly v. Township of
Whitchurch, Baker v. Township of
‘Whitchurch, 279.

4. Highway—Non-repair—Loss of Horse
—Negligence of Municipal Corpora-
tion — Contributory Negligence —
Proximate Cause of Damage—Find-
ings of Judge—Appeal: Armstrong
v. Township of Huphemia, 552.

.

5. Highway — Non-repair — Sidewalk —
Injury to Pedestrian — Liability of
Municipality—Negligence — Contri-
butory Negligence — Damages: Mec-
Kay v. Village of Port Dover, 292,

758.

6. Highway — Non-repair—Sidewalk —
Injury to Pedestrian — Municipal
Corporation—Negligence — Inspec-

tion —Notice — Indemnity or Relief
over: Gignac v. City of Toronto,
696.

7. Highway—Non-repair—Sidewalk—In-
jury to Pedestrian — Negligence of
Municipal Corporation — Contribu-
tory Negligence—Notice of Accident
—Reasonable Excuse for not Givin
—Incapacity by Injury—Absence o
Prejudice: Morrison v. City of To-
ronto, 547, 607.

8. Private Right of Way—Easement—
Prescription — Presumption of Lost
Grant—Evidence—Interruption— In-
consistent User by Others—Jus Pub-
licum : Adams v. Fairweather, 785.

See Contract, 5 — Municipal Corpora-
tions, 3, 7—Parties, 1—Railway, 5.

WEIGHTS AND MEASURES.

See Municipal Corporations, 2.

WHARF
See Parties, 5 — Water and Water-
courses, 2.
WILL.

1. Construction—Absolute Estate in Fee
— Limitation—* Die without Issue”

—Vested Estate on Birth of Child:

Re Johnson and Smith, 845.

2. Construction — Bequest to “my
Family ”—Exclusion of Children of
Deceased Child: Re Wilkie, 473.

3.

4.

6.

7.

8.

9.

10.

11,

12.

Construction—Control of Estate—Life
Interest—Intestacy—Statute of Dis-
tributions—Right of Next of Kin of
Life Tenant to Share: Re Turnbull
85811 0.1 R 1384 :

Construction—Devise—Charge on Un-
specified Portion of Lands Devised—
Conveyance of — Portion of Lands
free from Charge—Vendor and Pur-
gl_lgser: Re Zimmerman and Senner.

75, ;i

Construction—Devise— Misdescription
of Land—Falsa Demonstratio—Evi-
dence of Extrinsic Facts—Correction
of Mistake: Re Harkin, 840. ,

Construction—Distribution of Hstate
—=Shares—Income—Corpus — Sur-
vivorship — Period of Distribution :
Re Totten, 886.

Construction — Estate of Devisee —
Limitations — Fee Simple — Vendor
and Purchaser: Re Reid and Ran-
dall, 559. :

Construction— Gift — Restrictions —
Investment—Estate— Responsibility
of Executors—Defeasance — Execn-
tory Devise over: Re Kennell, 566.

Construction — Incomplete Bequest —
Legatee not Named—Vagueness as
to Subject—Extrinsic Evidence, In-
admissibility of—Void Bequest—Be-
quest to Church — Income — Per
petuity — Charitable Bequest —
Validity : Re Cameron, 416.

Construction — Joint Life Estate —
Remainder in Fee in Common—Rule
‘in Shelley’s Case—Gift to Class: Re
Rutherford, 796.

Construction—Devise—Life Estate—
Charge on — Payment of Mortgage
and Legacies — Acceptance—Refusal
—Acceleration of Estate of Remain-
derman—Executors—Legal Estate —
Power of Sale — Crop-payments —
Deductions—Labour—Waste — Re-
pairs — Fire Insurance — Lease: Re
Bell, 199.

Construction—Life Interest of Widow
—Personalty—Beneficial Enjoyment
in Specie — Household Furniture —
Executors — Power of Sale — Pay-
ment of Debts—Legacy—Assent of
Executors—Trustees and Cestui que
Trust—Devolution of Estates Act—
Real Estate — Specific Devises —
Equitable Tenant for Life—ILease—
Sale—Discretion: Re Sibbett, 173.
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13. Construction—Monthly Allowance to
Widow — Payment out of Income or
Corpus—Legacies—Postponement —
‘“ Balance ’—*‘ Extra ” — Abatement
— Dower — Election : Re Morrison,

14. Construction — Period of Ascertain-
ment of Class—Period of Distribu-
tion—Validity of Bequest: Re Mac-
kay, 318.

15. Construction — Specific Devise — Re-~
siduary Devise—Bequest of Personal
Estate — Provision for Payment of
Debts and Funeral and Testamen-
tary Expenses “ out of my Estate”
—Incidence of Debts, etc.—Devolu-
tion of Estates Aci, sec. T—@Gift of
Chattels — Exoneration: Re Moody,
S08.

16. Devise—Restraint upon Alienation—
Partial Restriction—* Mortgaging or
Selling”—Validity—Vendor and Pur-
chaser: Re Martin and Dagneau,
191: 11 0. L. R. 849.

17. Interest in Partnership—'Trustees un-
der Will — Sale of Partnership In-
terest to Surviving Partners—Discre-
tion of Trustee—Adequacy of Price
—Goodwill—Beneficiaries under Will
—Attack on Sale—Account — Costs :
Smith v. Smith, 586.

See Administration Order, 2—Executors
and Administrators — Landlord and
Tenant, 3—Mortgage, 2 — Particu-
lars, 4—Receiver.

WINDING-UP.
See Company, 5-10.

WITNESSES.

See Costs, 11—Particulars, 3—Trial, 3,
- 4—Venue, Change of.

WORDS. ,

“ Balance "—See Will, 13, :

“ By-law ”—See Husband and Wife, 3.

“ Die without Issue ”"—=See Will, 1.

“ Extra "—See Will, 13.

“ Furniture ” — See Municipal Corpora-
tions, 6.

“In any Event "—See Costs, 3.

“ Mortgaging or Selling "—See Will, 16.

“ My Family ”—See Will, 2.

“ Out of my Estate "—See Will, 13,

“ Person Charged "—See Criminal Law,
34 8

*“ Persons "—See Schools, 4.

* Proceeding "—See Parties, 9.

“ Without Impeachment of Waste "—See
Waste.

WORK AND LABOUR.

See Contract, 3, 5, 10, 11—Mechanics’
Liens,

WORKMEN’S COMPENSATION FOR
INJURIES ACT.

See Master and Servant, 2, 6, 7. 10—
Pleading, 5.

WRIT OF SUMMONS,

1. Defendant Company Resident out of
Ontario — Service on Alleged Agent
in Ontario—Cesser of Business For-
merly Carried on in Ontario: Maec-
gigzie v. Fleming H. Revell Co.,

2. Service out of Jurisdiction—Appear-
ance—Motion for Leave to With-
draw—Attornment to Jurisdiction—
Opposing Motion for Judgment—De-
clared Intention to Counterclaim :
Croil y. McCullough, 152: 11 O. L.
R. 282,

e

Service out of Jurisdiction—Cause of
Action—Contract—Services — Place
of Payment — Conditional Appear-
ance—DMotion to Set aside Writ and
Service — Material upon — Action
ag_ainst Member of Foreign Partner-
ship — Non-joinder of Partners —
Foreign Co-debtor—Costs: Craddock
v. Bull, 343.

4. Service out of Jurisdiction—Contract
—Sale of Goods—Action for Price—
Place of Payment—Conditional Ap-
pearance : Dominion Canister Co, v.
Lamoureux, 272, 378.

Service out of Jurisdiction — Joint
Cause of Action—Rule 162 (g)—
One Defendant in Jurisdiction —
Necessary Party out of Jurisdiction
—Joinder of Defendants: IHaight v.
Menzie Wall Paper Co. and T. 8.
Patillo Co., 122, \

_Gl

&

Service out of Jurisdiction—Order for
— Foreign Defendant — Service on
Agent in_Jurisdiction—Irregularities
—Proceedings Set aside : Johnson v.
Burtis, 803,

See Judgment, 1, 3—Pleading, 8,
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SUPPLENENL.

The following cases reported in 1905 in Volume VI. of the Ontario Weekly
Reporter are now reported in the Ontwrio Law Reports ;

A 1 from Taxation of Costs: Mann v.
ppe(?nttemden, BP0 W R.799, 11 0. 1,

al to Court of Appeal: Uylaki v.
AppeDaw‘son, 6 0. W. R. 188 10.0. K
683.

A eal to Divisional Court: Smith v.
pp'l‘raderb Bank, 6 O. W. R. 748, 11
L R.24

Arrest: Adams v. Sutherland, Josh v.
Sutherland, 6 O. W. R. 434, 10 O.
L. R. 645.

Arrest in Borelgn Country without War-
rant: Rex v. Walton, 6 O. 'W. R.
905 ; In re Walton, 11 O. L. R, 94.

Assessment and Taxes: Bucke v. City of
London; 6 O. W. R. 406, 10 O. L. R.
628.

Benevolent Society : Gummerson v. To-
ronto Police Benefit Fund, 6 O. W.
R. 617, 11 O. L. R. 194,

Bills of Exchange: Slater v. Laberee, 6
0. W. R. 628, 10 O. L. R. 648.
Bills of Exchange: Bogart v. Robertson,
6 O. W..R. 896, 11 O. L. R. 295.

Cemetery: May v. Belson, 6 O. W. R.
462, 10 O. L. R. 686.
(,ompany City of Toronto y. Toronto

Klectric Light Co., City of Toronto
v. Incandescent L)ght Co. of Torqnto
and Toronto Electric Light Co., 6 O.
W. R. 443, 10 O. L. R. 621.
Company : Re Provincial Grocers Limi-
ted, Calderwood’s Case, 6 O. W. R.
744 10 O. L. R. 705. :
OOnStitutional Law: Rex v. Meikleham,
6 0. W. R. %45, 11 O. L. R. 366.
Contempt of Court: Woods v. Fader, 6
0. W. R. 369, 10 O. L. R. 643.
Contract: Wood v. Adams, 6 O. W. R.
407, 10 O. L. R. 631.
Contract: City of Torento v. Toronto
Electric Light Co., City of Toronto
v. Incandescent Light Co. of Toronto
and Toronto Electric Light Co., ¢
O. W. R. 443, 10 O. L. R. 621.
Costs : Mann v. Crittenden, 6 O. W. R.
799, 11 O. L. R. 46.
County Court Appeal :
Bank, 6 O. W
24

Smith v. Traders
R. 748, 11 O. L. R.

C‘rimina] Law: Rex v. Collette, 6 O.
W. R. 746, 10 O. L. R. 718.

Criminal Law Rex v. Walton, 6 0. W.
R. 905; In re Walton, 11 O. L. R.
94,

Criminal Law: Rex v. Iacelle, 6 O. W.
R.911, 1100 I R, 74,

Criminal Law: Rex v. Quinn, 6 O. W.
R. 1011, 11 O. L. R. 242,

Criminal Law: Rex v. Hendrie, 6 O.
W. R. 1015, 11 O. L. R. 202.
Damages: Renwick v. Galt, Preston, and
Hespeler Street R. W. Co., 6 O. W.

R. 413, 11 O. L. R. 158.

Damages: Stephens v. Toronto R. W.
GO0 Wo R 607, 11 O, La R

19.

Defamation: Hay v. Bmghum 6 0. W.
R. 447, 11 O. L. R. 148.

Defamation: Crate v. McCallum, 6 O.
W. R.B25 11 0. L. R. 81

Discovery: McWilliams v. Dickson Co.

of Peterborough, 6 O. W.

0L 5 o R. 424, 10
. L. R. 639.

Discovery : Cutten v. Mitchell, 6 O. W.
R. 497, 552, 10 O. L. R. 734.

Drainage : Re McClure and Township of
Brrooke, 6 O. W. R. 1021, 11 O. L.
R. 115.

Evidence: Butler y. Toronto Mutoscope
.Co, 6 0. W. R. 527, 11 O. L. R. 12.

Evidence : Fergusou v. Mllhcan 80 W.
R. 6681, 11 O. L. R. 85.

Executors an(l Administrators :

Milloy v.
Wellington, 6 0. W,

R. 437; C. v.

D. 10 O. L. R. 641.
l*rnud' und Misrepresentation : \'ortlwm
Navigation Co. v. Long. 60 W.

982, 11 O. L. R, 230.

I*luudulem Conveyance © Canada Car-
riage Co. v. Lea, 6 O. W. R. 633, 11

Hi lO i ﬁ Tt

ighway : Re Tate and City of Toronto,

6 0. W. R. 670, 10 O. )L. R. 651.

Husband and Wife: Payne v. Payne, 6
O. W. R. 428, 10 O. L. R. 742,

Judgment : Jolmston v. Barkley, 6 O. W,
R. 549, 10 O. L. R. 724.

Judgment: Barry v. Toronto and Nia-
gara Power Co., 6 O. W. R. 741,
935, 11 O. L. R. 48.

Justice of the Peace: Rex v. Walton, 6
O. W. R. 905; In re Walton, 11 O.
L. R.

Life Imnranc‘e: Tattersall v,
Life Ins. Co.,, 6 O. W. R.
0. L. R 828, »

Liquor License Act: Re (‘ald\\e))
Town of Galt, 6 O.
O: L. R. 6818

People's
™6, 11

and

. R. 340, 10
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Master and Servant: Cutten v. Mitchell,
6 0. W. R. 497, 552, 629: 10 O. L.
R. 734.

Master and Servant: Schwoob v. Michi-
gan Central R. W. Co., 6 O. W. R.
630, 10 O. L. R. 647.

Master and Servant: Woods v. Toronto
Bolt and Forging Co., Dunsford v.
Toronto Bolt and Forging Co., 6 O.
W. R. 837,11 O. L. R. 216,

Master and Servant: Shea v. John Inglis
o B 0-Wo R 962 110, I, R
124,

Master and Servant: Commerford v. Em-
pire Limestone Co., 6 O. W. R. 1018,
310 E R 119;

Mechanics’ Liens: Slattery v. Lillis, 6 O.
W. R. 543, 10 O. L. R. 697.

Municipal Corporations: Re Caldwell and
Town of Galt, 6 O. W. R. 340, 10
0. L. R. 618,

Municipal Corporations: Re Township of
McNab and County of Renfrew, ¢
0. 'W. R. 528, 11 O. L. R. /180,

Municipal Corporations: Re Tate and
City of Toronto, 6 O. W. R. 670, 10
0. L.-R. 651,

Municipal Corporations: Re Cartwright
and Town of Napanee, 6 O. W. R.
773, 11 O. L. R. 69,

Municipal Corporations : Macartney v.
County of Haldimand, 6 O. W. R.
805, 10 O. L. R. 668.

Municipal Corporations: United Counties
of Northumberland and Durham v.
Townships of Hamilton and Haldi-
mand, 6 O. W, R. 814, 10 O. L. R.
680.

Municipal Corporations : Kelly v. Town-
ship of Whitchurch, Baker v. Town-
ship of Whitchurch, 6 O. W. R. 83Y,
1170. L. R. 156"

Municipal Corporations: Re McClure
and Township of Brooke, 6 O. .
R. 1021, 1102 Lo R, 115,

Negligence: Renwick v. Galt, Preston,
and Hespeler Street R. W. Co., 6 O.
W. R. 413, 11 O. L. R. 158.

Negligence: Plouffe v. Canada Iron Fur-
bace Co., 6 O. W. R. 500, 11 O.
1. R.B2

Negligence: Schwoob v. Michigan Cen-
tral R. W. Co., 6 0. W. R. 630, 10
O. L. R. 647.

Negligence: Preston v. Toronto R. o W
Co., 6 0. W. R. 786, 11 0. L. R."56.

Parties: Baines v. City of Woodstock, 6
0. W. R. 601,10 O. L. R, 694,

Parties: Donn v. Toronto Ferry Co., 6
O W R, 920011 G210 B 16

Partnership: Town of Oakville v. An-
drew, 6 O. W. R. 454, 10 O. L. R.

709.
I\‘ ,2‘

Payment out of Court : Barry v. Toronto
and Niagara Power Co., 6 O. W. R.
741,,935,.11 0. L' R, 48

Pleading: Smith v. Traders Bank, 6 (.
W. R, 748, 11. 0: 1. ‘R. 24

Practice: Radford v. Barwick, 6 0. W
R. 765, 10 0. L. R. 720,

Principal and Agent: H. W. Kastor &
Sons Advertising Co. v. Coleman, (]
O. W. R. 791, 11 O. L. R. 262,

Promissory Note: Slater v. Laberee, ¢
O. W. R. 628, 10 O. L. R. 648,

Promissory Note: Bogart v. Robertson
6 0. W. R. 896, 11 0. L. R. 205,

Public Schools: Re Churchill and Town-
ships of Goderich and Hullett, 6 0.

. W. R. 66, 586, 11 O. L. R, 284,

Railway : Re James Bay R. W. Co. and

;Xgrrell, 6 0. W. R. 473, 10 O. LR

Rai]way': Buskey v. Canadian Pacific R,
g’. 100., 6 0. W. R. 698,11 Oc. L.

Railws;.y : Hanley vy. Toronto, Hamil
and Buftalo R. W. Co., 6 0. W. &’
¢ §41, 11 0. L. R. 91 2 ]
es Judicata: Johnston v, Barkl
W.R.549,100.L. R, 791, ' 2 O
Solicitor’s Lien and Set-off : Levi, Blum-
enstiel, & Co. v, Edwards, 6 0, W.
L R. R7§4 11 0. L. ® 30, 3
treet ilways : City of Toronto v. To-
ronto R. W. Co., 6 O, .
. 10R0. L. R. 730, W -,
treet Railways : City of Toront, SR
ronto R. W. Co., 6 O. W. ORY G?Tg‘
< 10 0. L. R. 657. :
§ tree'tr Railways : Presvon v, Toront
2‘6 - Co., 6 0. W. R. 786,11 O, I, ﬁ:
56.

Street Railfzva‘y‘s :CUity of Toronto v, Tg.
ronto R. W. Co., 6 O. W, k%
0. L R 103 e
Summary Judgment : Barry v,
and Niagara Power Go.s.’ G O.T(\)\l:onltto
741, 935, 11 O. L. R. 48, e
Third Party Procedure : Donn V' oo
ronto Ferry Co., ¢ O, v o
913, 11 0. L. R. 16, . | B 920,
Toll Roads Expropriation : United Coun-
ties of Northumberland and Durham
v. Townships of Hamilton an
Haldimand, 6 0. W. R. 814, 10 .
L. R. 680,
Watg hagld (\}Vat%mgurses: James vy,
athbun Co., WL SR
O/ LR 271 o 18
Way : Kelly v. Township of Whitchureh
Baker v. Township of Whitchurch.
6 0. W. R. 839, 11 O. L. R. 155,
Will: Re Hurst, 6 O. W. R. 417721 'y
0 EORTE.
Will: Rogerson v. Campbell, 6 O, W. R
617, 10 O. L. R. 748, :



